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I'TABA 1. UTIOTEYHOE XNUJTHWIUOIHOE
KPEAMUTOBAHUWE B POCCUU

NnoTreka U MNOTEYHBIH KpeaurT

Hrnorexa sABIIsieTcsl OMHUM W3 TIOABUIOB 3ayiora 6e3 rmepeaayu 3ajJoXkKeH-
HOTO MMYIIECTBa 3ajoroiepxarento. HMnomexa (ot tped. hypotheka —
3aJI0T, 3aKJjaa) MPeaCTaBIseT co0Oi 3alor HeNBMXXUMOCTHU TSI obecrede-
HUs IEHEXHOTO TpeOOBaHMS KpPEOUTOpa-3aJoroaepkaTesss K HOKHUKY
(3amoromarenio). B Poccru mopsimoK OCYIIECTBICHUSI UTTOTEKU PETYIUPY-
ercst I'paxmanckuM kKomekcoM P®, denepanbHbIM 3aKOHOM OT 16 wioist
1998 r. Ne 102-®3 «O6 unoteke (3aj10Te HEIBUXUMOCTU)» U IPYTUMU
MPUHUMAEMbIMU B COOTBETCTBUU ¢ HUMU HOPMATUBHBIMM IPaBOBBIMU aK-
TamMu. MmoTekoil MpuU3HaeTCs 3aJI0T 3eMeJIbHBIX YIaCTKOB, MpPEANPUSITHIA,"
3MaHU, COOPYXEHMIl, KBApTUP W IPYroro HEIBMKUMOTO MMYIIECTBA.

B cuny 3anmora KpeauTop 1Mo o6ecrie4eHHOMY 3aJIorOM 00sI3aTeIbCTBY
MMeeT MpaBo B Clydyae HEHMCIIOJHEHUS TOJDKHUKOM 3TOTO 00s3aTesIbCTBa
MOJYYUTh YAOBJIETBOPEHUE M3 CTOMMOCTU 3aJIOKEHHOTO WMYIIECTBa IMpe-
WMYIIECTBEHHO Tiepel APYTUMU KPEeIUTOpaMU.

TakuMm 006pa3oM, 3aJIOT SABISIETCSI OMHUM M3 CIOCOOOB 0OGeCIeUeHUs
HaJJIeXallero UCIOTHEHUS 00s3aTeNbcTB. [10 cpaBHEHUIO ¢ APYTMMU CIIO-
cobaMu obecriedeHrs UCTTOTHEHHUST 00s13aTeNIbCTB: HEYCTOMKOM, 3aIaTKOM,
MOPYYUTEbCTBOM, yIepKaHMEM MMYIIECTBA MOJKHHMKa, OAHKOBCKOW ra-
paHTHeil, 3aJor ABIsSeTcsS Oojiee MPUBIEKATEIbHBIM UMEHHO C TOM TOYKHU
3peHHUsI, YTO C €ro MCIOJIb30BaHWEM MPOIe MPOU3BECTH MPUHYIUTEIBHOE
B3bICKaHMe. 3aJior MpenrojaraeT HaJluyde y MOJKHMKA HMMYINecTBa, Ha
KOTOPO€ MOXeT OBITh HaJIOXKEHO B3bICKaHUE, OMHAKO MMYIIECTBO, Ha KO-
TOpPOE YCTaHOBJICHA MIIOTEKA, OCTAeTCsl y 3aJorofaTesisi B €ro BlaJAeHUM
U TIOJTb30BaHUM.

JIoTOBOp UIOTEKHU SIBJISIETCS 3aJIOTOM MMEHHO HEIBUXKUMOTO MMYIIE-
ctBa. K HEIBMXMMOMY UMYIIECTBY OTHOCSTCS 3eMeJIbHbIE yJacTKH, yda-
CTKHU Help, 060co0JeHHbIE BOAHBIE OOBEKTHI U BCE T€ OOBEKTHI, KOTOPBIC
MPOYHO CBSI3aHBI C 3eMJIEH U TiepeMelleHue KOTOPBIX HEBO3MOXKHO 6e3 He-
copa3MepHOro yiiepba X HazHayeHUIo (Jeca, 3MaHUsI, COOPYXKECHMST).

"C3 PD. - 1998. - Ne 29. - Cr. 3400.
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Denepanbublii 3aKkoH «O0 uUmoreke (3ajore HeABUXKMMOCTH)» (Ha-
see — 3aKOH 00 WIMOTEKe) YTOYHSET, YTO MPEAMETOM TOroBOpa UITOTEKU
MOTYT OBIThb:
» 3eMeJIbHbIE yJacTKHU, 3a WCKIIOYEHUEM 3eMeJbHBIX Y4aCTKOB, HAX0-
ISIIMXCST B TOCYIapCTBEHHOM WM MYHUIUIATbHOW COGCTBEHHOCTH,
a TakXe 3eMeJIbHBIX Y4YacTKOB, pa3Mep KOTOPBIX MeHbIlle MUHU-
MaJbHOTO pa3Mepa, YCTaHOBJIEHHOTO HOPMATUBHBIMU aKTaMU CyOb-
ekToB Poccuiickoit Peaepaliivi MM OPraHOB MECTHOTO CaMOYITpaB-
JIEHUsI IJIs1 3eMeJIb TOTO MJIM WHOTO I1IeJIEBOr0 Ha3HaYyeHMsT U paspe-
IIEHHOTO WCITOJb30BaHUS;

* TPEaNpUsITUSI, 3MaHUsI, COOPYXKEHUS M MHOE HEIBUXKMMOE MMYIIECT-
BO, KOTOPOE MCITOb3YeTCs B MPEINPUHUMATENBCKOMN NeATEeTbHOCTH;

* KWJIble TOMa, KBApTHUPbI, U30JUPOBAHHBIE YACTH KUJIBIX TOMOB M
KBapTHUp;

* Ja4yu, cajoBble OMa, rapaxu M OPYrHe CTPOeHUs MOTPEOUTETb-
CKOT0 Ha3HAYeHUS;

* BO3AYIIHbIE U MOPCKHE Cyla, Cyla BHYTPEHHEro IUIaBaHUs M KOC-
MHYECKHE OOBEKTHI.

Ilo 0docoeopy o 3anoee Hedsuxcumozo umyuwecmea (002060py 06 uno-
mekKe) 00HA CMOPOHA — 3aA0200epicamend, SGAANUUUCA Kpeoumopom
no ob6a3amenbcmey, 00eCNeYeHHOMY UNOMEKOU, UMeem Npaeo HOAYYUMb
y0oeaemeoperue ceoux OCHeNCHbIX MPebo8aHUll K OOANCHUKY HO IMOMY
0053ameabcmey U3 CMOUMOCHU 3AA0NCEHHO20 HEeO8UNCUMO20 UMYUeCMEd
opyeoli cmopoHbl — 3aa0200amensi NPeUMYULeCMEEHHO neped Opyeumu
Kpedumopamu  3a10200amens.

JloroBop 00 UMOTEKE MOXET ObITh CAMOCTOSITEIbHBIM (TO €CTh OT-
JEeTbHBIM TT0 OTHOIIEHUIO K JOTOBOPY, MO KOTOPOMY BO3HMKAaeT obecrie-
YEeHHOE 3aJI0TOM 00s13aTeJIbCTBO) WJIM YCJIOBMSI O 3aJiore MOTYT OBITh
BKJIIOYEHBI B JOTOBOp, MO KOTOPOMY BO3HHMKAaeT 00ecleYyeHHOe 3ajI0TOM
00513aTeJIbCTBO (HAaIpuMep, MOJOXeHUe 00 06ecrieYeHU CBOEBPEMEHHOTO
BO3BpaTa XWIKMIIIHOTO KPEeIUTa 3aJ0rOM JXHJIOTO MOMEIIEeHUs ).

3ajorogaTesieM 1O JAOTOBOPY 00 MITOTEKE MOXKET ObITh KaK caM ITOJIXK-
HUK 10 OCHOBHOMY 00513aTeJbCTBY, TaK M JIMIIO, YYacCTBYIOIEe B TaKOM
00s3aTenbCcTBE (TPeThe JULO).

OO6iMe MmpaBuja O 3ajore, coaepxkaliuecs B I'paxkmaHCKOM KoIeKce
Poccuiickoit denepannu, MPUMEHSIIOTCS K OTHOIIEHUSIM 110 TOrOBOpY 06
WUIOTeKe B ciydasx, Korma camum Komekcom uiau 3akoHoMm o6 Mmoteke
He MPeayCMOTPEHO MHOE.

CylleCTBEHHBIMU YCJIOBUSIMU TOrOBOpa 00 MITOTEKE SIBJISTIOTCS:

* TIpeaMeT I0roBopa;

* ero OlEHKa;

+ obecrieunBaeMoe 00sI3aTeIbCTBO;

* pasMep M CPOK UCIIOJTHEHUST 00sI3aTeIbCTRA.
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Hnomeunwiit kpedum — 3TO KpeIWT, OOECTICUCHHBIN OMNpeaesIeHHOM
HEIBMXMMOU COOCTBEHHOCThIO. MIMOTeuHOE KpemUuTOBaHUEe — 3TO MpPeao-
CTaBJIeHUe KpenuTa TIOJ 3aJloT HeIBMKMMOTo umyinectBa. Co3maHue aeii-
CTBEHHOM CHCTEMBbI MIIOTEYHOTO KPEeIUTOBAHUS BO3MOXKHO Ha Ga3e pa3BU-
THSI TIEPBUYHOTO Y BTOPUYHOTO PBIHKOB UITOTEYHOTO KaruTaJja.

Hpez[MeT A0ropopa HUMNMOTEKH

OmHUM M3 CYIIECTBEHHBIX YCJIOBMII IOTOBOpa 00 WITOTEKE SBISETCS
npenMeT porosopa. [IpenMeT ompenensieTcs yepe3 HaMMeHOBaHUE MMYIIE-
CTBa, €ro0 MECTOHAXOXIEHME, ONMKMCaHUe, KOTOPbIEe MO3BOJIAT €ro MICHTHU-
(unupoBaTh, yKazaHue IpaBa, B CUJIy KOTOPOTO MMYIIECTBO, SIBJISIOIICE-
cs TIpEAMETOM HMIOTEKU, MPUHAMJIEKUT 3aJ0TOAaTelo.

IMpenmeToM moroBopa 06 UIMOTEKEe MOTYT OBITH COTIJIACHO cTaThe 5 3a-
KOHa 00 WIOTeKe, BO-TIEPBBIX, 3eMeJbHbIE YUACTKH, BO-BTOPHIX, MPEIIPHU-
SITUS, 3MaHUsI, COOPYXEHUs M WHOE HEeIBUXKUMOE MMYIIECTBO, UCIOIb3ye-
MOe B TIpeANPUHUMATENbCKON NesATeNIbHOCTH (aHTaphl, IeXa M T.I.)..
IIpeaMeTOM MITOTEKM MOTYT OBITh XWJIbIe JOMa W KBapTUPHI WU YacTU
SKUJTBIX IOMOB M KBapTUpP, COCTOSIIINE M3 OMHOW WJIM HECKOJBKUX W30JIH-
pPOBaHHBIX KOMHAT; Ja4yd, CaJ0OBble JAOMa, Tapaxu U OpYyTHe COOPYKEHUS
MOTPEeOUTEIBCKOTO Ha3HavueHUs. Takoe MMYILIECTBO 4Yallle BCEro SIBJISIETCS
3aJIOTOM TIO0 IOTOBOPY KWJIMIIHOTO KPEeAWTOBAaHUS.

IMpenmMeToM UIMOTEKW MOXET ObITh M HE3aKOHYEHHOE CTPOUTETLCTBO,
KOTOpOE paccMaTpUBaeTCsl KaK HEIBUKMMOE MMYIIECTBO, BO3BOIMMOE Ha
OTBEIECHHOM 3eMeIbHOM ydacTKe. Tak, B craTbe 76 3aKoHa 00 MIOTEKe
MpsIMO yKa3aHO, 4YTO TpPU TMPEJOCTaBIeHUM KpeIuTa IS COOPYXEHUS
KUAJIOTO JIOMa JOTOBOPOM 00 MIIOTEKE MOXET OBITh IPEAyCMOTPEeHO obec-
reyeHue oO6sI3aTesIbCcTBA He3aBePIIEHHBIM CTPOUTEIBCTBOM W TPHHAIIE-
XalIUMU 3aJI0TOAATeII0 MaTeprajlaMu U 000pyIoBaHWEM, KOTOpBIE 3aro-
TOBJICHBI IIJISI CTPOUTEIbCTBA.

BosnaynrHele 1 MOpcKMe Cynma, cylda BHYTPEHHEro IIaBaHUsS U KOCMU-
YecKue OOBEKTHl TaKXKe MOTYT OBbIThb MPEAMETOM MIIOTEKH, MOCKOJBKY XO-
TS W He SIBJISIOTCSI UMYIIECTBOM, KOTOPOE HEpPa3pbIBHO CBSI3aHHO C 3eM-
Jiell, HO, KaK 3TO CIelUaJbHO MpPEeaIycMOTpeHOo B ['pakmaHCKOM KOIEeK-
ce P®, oTHOCATCS K HEABIKMMOMY MMYIIIECTBY B CUITYy CBOEH CITeLIMDUKHY.

IMToMuMO MMyIIIeCTBa MPEAMETOM MITOTEKM MOXKET OBITh MPaBO apeHIIbI,
MpuHaaIexallee 3amoromatenio. K Takomy 3anory OyayT MpMMeEHSTbCS
o01Ie HOpMBI 00 MIOTeKe, €CM WHOe He TMpeaycMOTpeHO 3aKOHOM 00
WIOTEeKEe W He MPOTUBOPEUYMT CYIIECTBY apeHIHBIX OTHomeHui. Tak, mpaBo
apeHAbl MOXET ObITh MPEIMETOM WIIOTEKU TOJBKO C COTIacUsl apeHaoma-
Tens. Takke He HOMyCKaeTcsl 3aJlor TaKoro, MpaBa 0e3 corjacusi coOCT-
BEHHMKA WJIM JIMIA, UMEIOILETO MPAaBO XO3SMCTBEHHOTO BEIEHUS, €CIU 3a-.
KOHOM WJIM TOTOBOPOM 3allpellieHO OTYYXIeHUEe TaKoro mpaBa 6e3 corja-
CHSI TaHHBIX JIMII.
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JloroBop MIOTEKW TpaBa apeHIbl MOMUMO BCEro IMpOYero MOJKeH
colepXkaTh TaKoe e OmpeaesiecHHe apeHIOBaHHOTO MMYINECTBA, KaK eCciu
OBl JaHHOE WMYIIECTBO OBLIO MPEAMETOM UITOTeKU. B 3TOM citydae B 00s-
3aTeJIbHOM TOPSIAKE MOJIKEeH OBITh YKa3aH CPOK apeHIbI.

HensrmxuMoe MMYILECTBO, SIBJISIIONIEECS MPEIMETOM JIOTOBOPa MITOTEKU,
KakK TpaBWJIO, TIPUHAIJIEXKUT 3aJI0TOAaTeII0 Ha TpaBe YaCTHOM COOCTBEH-
HOCTU WJIM Ha TIpaBe XO3SUCTBEHHOTO BeICHUS.

CyllecTByeT psil OrpaHUYEeHUM, TMPEIYCMOTPEHHBIX 3aKOHOM, B OTHO-
IEHUW MMYIIEeCTBA, KOTOPOEe He MOXET OBITh MPEIMETOM MITOTEKU.

Bo-TepBbIX, 3TO0 UMYIIECTBO, M3bATOE M3 obopota. CornmacHo ['pax-
JAHCKOMY KOJIEKCY, BelllaMU, U3BITBIMU M3 000pOTa, MPU3HAIOTCS TaKue
BelllM, KOTOpble HE MOTYT CBOOOTHO OTYYXIATHCS WJIU TEPEXOIUTH OT
OIHOTO JMIa K apyroMy. K TakuM BelllaM OTHOCATCSI, TJIaBHBIM 00Gpa3oM,
BelllM, HaXOIAIIMecs B MCKIIOYUTEIbHON COOCTBEHHOCTH TOCYIapCTBa
(HampuMep, pecypchl KOHTUHEHTAJIBHOTO Tieabda, 0O0beKTbI 060POHHOTO
MPOU3BOJCTBA U JIP.).

Bo-BTOpBIX, MMYIIIECTBO, Ha KOTOPOE B COOTBETCTBUHU C (DeleparbHBIM
3aKOHOM He MOXeT OBITh OOpallleHO B3bicKaHMe. [lepeyeHb TaKoro mMmy-
IeCTBa IpaXkIaH COMEPXKUTCS B [paXIaHCKOM MpOLECCyaTbHOM KOIEeKCe.

B-TpeTbrx, He MOXET OBITh MPEAMETOM HIIOTEKW MMYIIECTBO, B OTHO-
IEHWHW KOTOPOTO B YCTAHOBJICHHOM (bellepabHBIM 3aKOHOM TOPSIAKE Tpe-
IyCMOTpeHa o0si3aTesibHasi MPUBATU3ALMS MO0 MPUBATU3ALIMST KOTOPOTO
3amnpenieHa.

Takxe He MOXET OBITh CAMOCTOSITEJILHBIM MPEIMETOM JOrOBOpa WITO-
TeKM YacTh MMYILIECTBa, pas3fesl KOTOPOro B HaType HeBO3MOXeH 0e3
M3MEHEHUs ero Ha3HavYeHUs (HemeauMas Belb). Hampumep, HEBO3MOXHO
3aKJII0YUTh TOTOBOP * MIIOTEKW B OTHOIIEHUU TOJBKO JUIIbL XBOCTOBOW
YacTH camojieTa. 3aKOH 00 WITOTeKe yCTaHaBIMBAaeT CJEAYIOIINe OTpaHU-
YeHUSI B OTHOLIEHWM MMYIIECTBA, SIBJISIOMETOCS MPEIMETOM HWITOTEKH.
Tak, ecnu MpeIMeTOM NOTOBOpPA MIIOTEKU SIBJISIETCS MMYIIECTBO, Ha OTYY-
XIeHWEe KOTOPOTO TpeOyeTcs corjlache WM paspellieHue IpYroro Juiia
WX OpraHa, TO TaKoe Xe corlacue HeoOXOAWMO W IJIsS WITOTEKH 3TOTO
HMMYIIECTBA.

Hampumep, Ha uMyIiecTBO, Haxomsiieecss B 0OIIeil COBMECTHOM COO-
CTBEHHOCTH CYIIPYTOB, WIOTeKa MOXET OBITh YCTAHOBJIEHA TOJBKO IPH
HaJIMYUU TTMCbMEHHOTO COTJIAcHsl APYroro Cymnpyra, He SBJISIONMIErocsl CTO-
POHOI1 TIO IOTOBOPY MMOTEKH.

B cooTrBeTcTBUM € IyHKTOM 2 cT. 62 DenepanbHOro 3akoHa «O0 umo-
Teke (3ajlore HEIBUXKHMMOCTH)» IPH OOIIeil M0JeBON WM COBMECTHOM
COOCTBEHHOCTHM Ha. 3¢eMeJIbHbIE YJaCTKM, KOTOPbIE MOTYT OBITh MPEAMETOM
3ajiora, WIOTeKa MOXET ObITh YCTaHOBJIEHA TOJbKO Ha MPWHAIIEXKAIIUi
IrpaXIaHUHY WM IOPUIWNYECKOMY JIMIY 3€MEJbHBI yJ4acTOK, BBIIEICH-
HBII B HaType M3 3eMejIb, HaXOISIIUXCS B OOIIEH TOJEeBOM WU COBMECT-
HOW COOCTBEHHOCTH.
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Henpuxumoe MMYIIECTBO, SBISIONIEECsS MPEIMETOM UITOTEKU, CUUTA-
€TCS 3aJIOKEHHBIM BMECTe ¢ TMPUHAIJICXKHOCTSIMU KaK eIUHOE 1IeJIoe, eCIIN
WHOE He TIPEeIyCMOTPEHO MoroBopoM. MmoTeka pacrpocTpaHsieTcsl Ha Bce
HEOTIeIMMbIE YIyYIIeHUsI TIpeaMeTa, €ClIM WHOEe TaKXkKe He IpelrycMOoTpe-
HO JIOTOBOPOM WJIV 3aKOHOM.

B oTHOIIeHUM OTAENBHBIX MPEIMETOB HUIOTeKM 3aKOH 00 HMITOTeKe
MpeaycMaTpuBaeT OIpeaesieHHble TpeboBaHMs. Tak, 3eMelbHbIe Y4acTKU
He TToUIeXkaT MIIOTeKe B Cydae, €ClId OHU HaXOISITCS B TOCYyIapCTBEHHOM
WM MYHULMTAJbHONW COOCTBEHHOCTH, a TaKXe CEeIbCKOXO3IUCTBEHHBIE
YTOIbsl U3 COCTaBa 3eMeJb CETbCKOXO3SIMCTBEHHBIX OPTaHU3alii, KPeCThb-
STHCKUX (DepMepCcKUX) XO3SICTB M TOJIEBBIX 3€MEJIbHBIX YYaCTKOB JIMY-
HBIX TOACOOHBIX X03AicTB. KpoMme TOro, He HOIycKaeTcsl MIIOTeKa 3e-
MeJTbHOTO YYacTKa, TUIOMAAb KOTOPOrO MEHbIle MUHUMAaJbHOTO pa3Mmepa,
YCTaHOBJIEHHOTO HOPMAaTHMBHBIMU aKTaMU CyObeKTOB Poccuiickoit Peme-
palMy U HOPMAaTUBHBIMU aKTaMU OPTaHOB MECTHOTO CaMOYMpaBJICHUS
IUIST 3eMeJTb Pa3IMYHOTO 1IeJIEBOr0 Ha3HAYeHUs] U pa3pelieHHOTO MCIOJb-
30BaHUS.

B cnydae eciu mpenMeTOM MIIOTEKU SIBJISIETCS TPEANPUATHE KaK UMY-
IECTBEHHBINI KOMIUIEKC, TO Ha BCE BXOMSAIIEE B €T0 COCTaB MMYIIECTBO
pacTipocTpaHseTcsT NeliCTBHe AOTOBOpa WIOTEKU, a UMEHHO: MaTepuasb-
Hble ¥ HeMaTepuaibHble aKTUBBI, B TOM YKCIIe 30aHUsI, COOPYXEHUs, 000-
pyIoBaHWe, MHBEHTAph, ChIpbe, FOTOBAas MPOMYKLMS, TIpaBa TpeOOBaHU,
HUCKITIOYUTENbHBIE MpaBa, €ClIU WHOE He MPEeIyCMOTPEHO TOTOBOPOM.

HrnoTeka 3maHUil M COOPYKEHUI TOMYyCKAEeTCsl TOJIBKO C OJHOBPEMEH-
HOW WITOTEKOW 3eMEeJIbHOTO y4JacTKa, Ha KOTOPOM HaXOMMTCS 3TO'3MaHMe
WJIN COOpYyXeHWe, JTUOO0 9acTH 3TOTrO yJacTKa, (yHKIMOHAJIbHO 0becreyn-
Balolllell 3aKJIagbIiBaeMbIii 0O0BEKT, JIMOO MPUHAIEKAIIETO 3aJ0roAaTelio
MpaBa apeHJbl 3TOTO YyJ4acTKa WJIM €0 COOTBETCTBYIOIICH YacTH.

He nomyckaetcst ummoTeka MHIAWBUAYAJTbHBIX © MHOTOKBApTUPHBIX KU~
JIBIX JIOMOB W KBapTHp, HAXOMSAIIMUXCS B TOCYIapCTBEHHOM WJIM MYHUIIW-
MaJIbHOM COOCTBEHHOCTH.

He nmomyckaeTcsl 3akilo4eHKME NOTOBOpa WIOTEKU KUJIOTO TOMa WU
KBapTUPBI, HAXOOSIIMXCS B YaCTHOW COOCTBEHHOCTHM TpaxXiaH, depes
MpenCcTaBUTENs, 32 MCKIIOYEHHEM 3aKOHHBIX MpeacTaBUTEIel HecoBep-
IMEHHOJETHUX TpaXIaH, TMpeIcTaBUTeNieli OrpaHUYEHHO IeeCTIOCOOHBIX U
HeIeeCIOCOOHBIX JIMII.

HMmoreka KBapTUpbl B MHOTOKBAapTUPHOM JOME IIpeIyCMaTpUBaeT
YCTaHOBJICHME TpaBa 3ajioTa M Ha COOTBETCTBYIOIIYIO YacTh IOJM B TpaBe
00IIeit COGCTBEHHOCTH Ha XKUJIOW JoM (0OIIre MOMEIIeHUsT ToMa, Hecy-
e KOHCTPYKIMM JOMa, MEXaHUYeCKoe, IJIEKTPUIEeCKOe, CaHUTapHO-TEX-
HUYEeCKOe M WHOe 00OpyIOBaHWE 3a MpelelaMyd WM BHYTPU KBapTUDPHI,
obcnyxuBaloliee 6ojiee OMHOW KBapTUPHI).



IIABA 1. HIIOTEYHOE XUJIHITHOE KPEIUTOBAHHUE B POCCUH 15

3ajior HeABMKHMOCTH

HWHCTUTYT 3ayora HEABMXUMOCTU (MITOTEKW) SIBISIETCS OIHUM W3
IpEeBHENIINX B T'paXIaHCKOM TpaBe eBpomneickux rocymapcTB. OH GbUI
M3BECTEH ellle B PUMCKOM TIpaBe, HO OCOOEHHOEe 3HayeHHWe BO BCEM MHMpE
OH mpuobpesn B XX BeKe B CTpaHaX C Pa3BUTOM PBIHOYHON SKOHOMUKOM.
3aJlor HeABMXKMMOCTH BCETla SBISJICA OTHMM W3 Hauboyiee HameXHBIX
CITocOo00B obecIeueHUs] HaIeXallero UCIoJMHeHUsT 00s13aTebeTB. Cymi-
HOCTb MIIOTEKH COCTOMT B TOM, YTO KPeAMTOP (OH 3Ke 3aJ0TOMepKATeh)
BIIpaBe B CiIydyae HEHMCIOJHEHUS WM HeHaIJeXallero UCIIOJHEHUS J0JIK-
HUKOM OOECIIeYeHHOTO 3aJIoTOM 00s13aTeIbCTBa OOPAaTUTh B3BICKAHWE Ha
MpeaMeT MIOTEKM W MOJYYWTh U3 BBIPYYCHHOM OT MPOJAXKH CYMMBI TPH-
YUTAOMUCa eMy a0irT. HenBUXKMMOCTh 06agaeT BBICOKOW CTOMMOCTBIO
W CYUTACTCS OTHUM W3 HamboJiee yIAaYHBIX CITOCOOOB BIIOXKEHMS KaIlnTa-
Jla, B CBSI3W C TeM, 4TO IleHa Ha Hee He MOJABepXeHa 3HAYMTEJbHBIM U He-
npeackasyeMbIM KoaeGaHusaM .

3aJIoT U3BeCTeH CO BpeMeH PHMCKOM MMIepuM, MpaBo KOTOPOW OTHO-
CUJIO €ro K pas3psdy MpaB Ha uyxue Belu (jura in re aliena)’. 3anor us-
HavaJbHO CIYXWJI CITOCOOOM OoGecTieueHUsT 00sI3aTeIbCTB, MPEeIOCTaBIISS
3aJIOTOIEPXATENII0 MPaBO B CiIydyae HEHCIOJHEHUS MX JOJKHUKOM ITONY-
YUTh YIOBJETBOPEHUE IyTeM IepeBola B CBOIO COOCTBEHHOCTh 3aJIOXKEH-
HOTO MMyIlecTBa. B HacTosiee BpeMsl B pOCCUICKOM TpaBe TOJ 3aJI0TOM
MMOHUMAETCSA TaKoM Ccrmocob obecreyeHus 06si3aTeIbCTBaA, MPU KOTOPOM
KpeIuTop-3aJioroiepkaTelib TPUoOpeTaeT NMpaBo B cliyyae HEUCTTONHEHUS
TOJKHUKOM 00s13aTe/IbCTBA MOJYYUTh YIOBJIETBOPEHUE 3a CUYET 3aJOXKEH-
HOTO WMYIIeCTBA TMPEUMYIIECTBEHHO Tepel APYTMMM KpeauTopaMu 3a
U3BATUSMU, YCTAHOBJIEHHBIMU 3aKOHOM.

OueHka npeamMera AOorosopa HUNMOTEKH

®cnepanbHblil 3aKoH «O0 uITOTeKe (3aJlore HEABMKUMOCTH)» YKa3bl-
BaeT Ha HEOOXOMMMOCTD OLIEHKU TIpeIMeTa TOTOBOpa UIOTeKU. Takasi OleH-
Ka OCYIIECTBISIETCS TIO0 COTJIAIICHUIO CTOPOH, TIPM 3TOM CTOPOHBI MOTYT Ca-
MOCTOSITEJTbHO TOTOBOPUTBLCS O ILIEHE TpeaMeTa JIMOO MOPYYUTh 3TO TpeThelt
CTOpOHE.

He Bcerma oGpaiiieHre K 9KCIEPTy 3a OLCHKON MpeaMeTa TeHCTBUTEBLHO
HeOOXOIMMO, TTOCKOJIbKY, XOTsI Takas OIleHKa M OymeT MMeTh He3aBUCHMBII
XapakTep, MpHUBJIeYeHNe SKCIepTa MOXET MPUBECTU K HApYIIEHUIO MHTEPECOB
OITHOW U3 CTOPOH JIMOO TMPUBECTH K TOMY, YTO JOTOBOP OYIET He 3aKITIOUEH.

Ilanmioxuna E.B. TlpaBoBoe peryJvMpoBaHUE XUJIUIIHON WIOTEKM B 3aKOHOMA-
tenbcTBe Poccuiickoit ®enepanu. —'M.: PITDY, 2003.
? Pumckoe yacTHoe npaso: Yuebnuk / Ilox pen. U.5. Hosuukoro u U.C. Iepe-
tepckoro. — M.: IOpucts, 2002.
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IMpeamer 3amora HEABUXKMMOCTU OLIEHWBAETCs 4epe3 JAOCTUXEHUE CO-
OTBETCTBYIOIIETO COIIAIIEHUSI 3ajiorojaTesi ¢ 3ajorofepxareneM. OieH-
Ka YKa3bIBaeTCs B JOTOBOpPE B JCHEXHOM BBIPAXXEHUU.

[Ipu umnoreke rocyaapCcTBEHHOTO M MYHMIIMMAIBHOTO MMYIIECTBA €r0
OLIEHKA OCYIIECTBIISIETCS B COOTBETCTBUM C TPEOOBAHUSIMU, YCTAHOBJICH-
HbIMU eepaibHbIM 3aKOHOM, WIM B OTpelesieHHOM UM mopsiake. [Ipu
3aj0Te MPEANPUSITUS COCTaB IepelaBaeMOro B MUIIOTEKY OTHOCSIIErocs
K TPEeANpUsATUIO MMYIIECTBA M OLIEHKA €r0 CTOMMOCTM OIpEAessIoTCs Ha
OCHOBE MHBEHTapU3alluu JaHHOTO MMYIIECTBA.

B atoM ciyuyae kK goroBopy o0 uroreke B 00si3aTeIbHOM TOpPSIAKE
MPUJIATalTCs:

* aKT MHBEHTapu3alluu;

* OyxrajTepckuii OayaHc;

* 3aKJIIOUYEHUE HE3aBUCUMOTO ayluUTOpa O COCTaBe U CTOMMOCTH HMY-

1ECTBA, OTHOCSIIETocs K TMPEeaNpUsITUIO.

OlieHKa 3eMeJIbHOTO yyacTKa IMpU €ro MIMOTeKe He MOXET ObITh ycTa-
HOBJIEHa HUXE €ro HOPMAaTMBHOW I1IeHbI, IOJ KOTOPOil MOHMWMAaeTcs ToKa-
3aTesib, XapakKTepU3YIOIIMH CTOMMOCTb 3€MEJIbHOIO ydyacTKa OIpe/esieH-
HOTO KauyecTBa M MECTOIOJIOXEHUS, UCXOAS M3 MOTEHIUAIBHOTO I0X01a
3a pacyeTHBI CpoK oKymaemoctH (4. 1 ct. 25 3akoHa P® «O mare 3a
3eMJit0»). HopMaTuBHas 1ieHa 3eMJIM BBOAMTCS IUISI OOECTieueHUs] SKOHO-
MMUYECKOTO PeTYJIMPOBAaHUS 3€MEJbHBIX OTHOILEHWI TMpU Tepeaaye 3eMiIu
B COOCTBEHHOCTb, YCTAHOBJIEHUU KOJUIEKTUBHO-I0JEBOI COOCTBEHHOCTU
Ha 3eMJIto, Tiepeiaye Mo HacHeACTBY, AApeHUM U TOJyYeHUU OAHKOBCKOTO
KpenuTa ToJl 3aJIor 3eMeJIbHOTO yJacTKa.

B cootBerctBuu ¢ moctaHoBieHueM IlpaBurensctBa PD or 15 mapra
1997 r. Ne 319 «O mopsake oIlpeneicHUST HOPMATHUBHOM IIEHBI 3eMJIN»
HOPMAaTUBHAs 1IeHA 3eMJIM €XEroJHO OTpeessieTCs] OpraHaMUu HCTIOJIHU-
TeJbHOU BiacTu cyobekToB Poccuiickoit Menepaiivu ajist 3eMenb pa3ind-
HOTO 1IeJIEeBOTO Ha3HAauyeHUs IO OLEHOYHBIM 30HaM, aJIMUHUCTPATUBHBIM
paiioHaM, ToceJieHUsIM Wiu ux rpynmnaMm. OpraHbl MECTHOTO caMoOyIpaB-
JICHUS TI0 Mepe Pa3BUTUs PbIHKA 3€MJIM MOTYT CBOMMU PELIEHUSIMU TOBbI-
1aTh WIW MOHUWXAaTh YCTAHOBJIEHHYIO HOPMAaTUBHYIO LIEHY 3€MeJIbHOIO
yyacTtka, HO He Oosee yeM Ha 25 mpoiieHTOB. [lo 3ampocam 3amHTepeco-
BaHHBIX JINI[ KOMUTETHI TIO 3€MEJIbHBIM pecypcaM M 3eMJIEyCTPONCTBY 00si-
3aHbl BbIIaBaTh UM JOKYMEHTbl O HOPMATMBHOW 1I€HE 3eMJIU KOHKPETHOTO
3eMeJIbHOTO y4yacTKa.

B cootBercTBUM cO cT. 67 3aKoHa 00 UIOTEKE K AOTOBOPY 00 MIIOTEKE
3eMeJIbHOTO y4yacTKa JIOJKHA ObITh MPUIOXEHa B KauecTBe 00s3aTeIbHO-
ro MPUJIOXEHUsS KONus TlaHa (YepTexa rpaHuI]) 3TOrO yvyacTKa, BbIIaH-
Hasl COOTBETCTBYIOIIMM KOMUTETOM IO 3eMEJIbHBIM pecypcaM U 3eMJIeyCT-
POWCTBY.
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OOBEKT JO0roBOopa UIOTEKHU

O0beKTaMU JOTOBOpA UMOTEKH MOTYT OBITh: 3JaHUS, COOPYXEHHS,
SKUJTbIE W HEXWUJIbIe TTOMEIIEHUST, KOHIOMUHUYMbI, TIPEAMPUSATHSI KaK UMY-
IIECTBEHHbIE KOMILUIEKCHI, BO3AYIIHBIE M MOPCKME Cyaa, a TakKXe 3eMellb-
HbI€ yY4aCTKU, HE OrpaHUYeHHbIE B 000poTe. B mpuHIMIIE, UMEHHO 3TOT
nepeyeHb M yKa3aH B MyHKTe 4 cT. 1 3akoHa 06 unoteke. Mmoteka MOXeT
OBbITh YCTAHOBJIEHA Ha J1000€ HEABMXUMOE MMYIIECTBO, HE U3bATOE U3
o6opoTa. Ho MMeHHO KpeauTOBaHWE MO 3aJIOT KUJOW HEIBUXUMOCTH,
MO0 MHEHUIO MHOTUX McciefoBaTeseil', sipisercs Haubosnee MepcreKTHB-
HOW M 3HAYMMOM IS SKOHOMUKHU (HOPMOY MITOTEYHOTO KPEAUTOBAHUS.
XKunbe B crly MPUCYIIUX €My XapaKTePUCTUK — HEABMXKMMOTO XapaKTe-
pa, ompelejeHHOM CTaHAApTU3UPOBaHHOE™, JIETKOW OLEHKU, HaJIU4dus
JIMKBUAHOTO PBIHKA — HIealbHOE CPEICTBO OOECIeYeHUsT 00s3aTEIbCTB.
Hanuurie coOCTBEHHOIO XXWJbsl SIBJISICTCS BaXXHOUW XapaKTEPUCTUKOM ISt
JIVIL TaK Ha3bIBAEMOIO «CPEIHEro Kijiacca», IMO3TOMY yrpo3a ero norepu
CTAHOBUTCSI CWJIBHEHUIIIMM CTHUMYJOM CBOEBPEMEHHOIO MCIOJHEHUST 00s13a-
TEeJbCTB. DKCIEPThl OTMEYAlOT, 4YTO MIOTeKa (OpMHUpPYET y 4YeloBeKa,
B3SIBIIIETO MIIOTEYHBIN KPEIUT, HOBYIO MOTHBALIMIO, HANPAaBIEHHYIO Ha IT0O-
BBIIIIEHUE YPOBHS JOXOIOB, 3aMHTEPECOBAHHOCTb B YCTOMYMBOM Pa3BUTUU
o0IIecTBa ¥ CTaOUIBHOCTH TpaBa COOCTBEHHOCTU. OJTOCPOYHOCTh Kpe-
OUTOBAHUST TOJ 3aJI0T KUJIOTO MOMEIIEHUST TaeT BO3MOXHOCTb 3aeMIIUKY
He TOJIbKO PacCIIaTUTHCS IO MPEeI0CTaBICHHOMY KPEAUTY, HO U WCITOJIb30-
BaTh OCTaBIIMECsS CBOOOMHBIE CPENCTBA HA WHBbIC HYXIBI.

B HacTosiliee BpeMsi K 3a70Ty KBapTUp U JPYTUX MOMEIICHUI, pacmo-
JIOXKEHHBIX B MHOTOKBapTUPHBIX A0Max, NMPUMEHSIOTCSI MpaBuyia TJIaBbl
XIII 3akoHa 00 UMOTeKe, MPAKTUIECKHU ITO3BOJISIONINE OCYIIECTBIISATh Ta-
KOI 3ajor 6e3 3ajora 3eMeJIbHOTO yJyacTKa, Ha KOTOPOM PAacIiOOXeH JA0OM
win apyroe crpoeHue. OQHaKO MPSMBIX YKa3aHUW Ha TaKyld BO3MOX-
HOCTb 3aKOH HE COAEPXWT, UTO CJIeAyeT MPU3HATh CYyIIECTBEHHOU Heaopa-
OOTKOI 3aKOHA W MOXET BIOCJEACTBUM 3aTPYAHUTh €ro MpUMEHEHUeE.
Cratbst 75 3akoHa 00 WIMOTEKE TOJBKO MPEAYyCMaTPUBAET, YTO MPU UIOTE-
K€ KBapTHUPbl B MHOTOKBAPTUPHOM XUJIOM JIOME 3aJIOKEHHOI CUUTAEeTCs
Hapsiy € XWJIbIM MOMENIEHUEeM COOTBETCTBYIOIIAsl A0Js B TpaBe OOIIei
COOCTBEHHOCTHM Ha XWIOW noM. BO3MOXHO, JaHHYIO HOPMY CJIeAyeT pac-
CMaTpUBaTh KaK ajJbTEPHATUBHYIO HOpPME, MPEIyCMOTPEHHON MYHKTOM 3
ct. 340 TK P®, HO 3akoHOmaTe]db B JIIOOOM ciydae HOJIKEH YTOYHUTDH'
JaHHOE TMOJIOXEeHNEe 3aKOHa.

*“Voceecoe A.H. Ksaptupa B Kpemut: umoredyHast caeika. — CII6.: Ilurep,
2001. - C. 12.
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Buasl 3ajora

IMpu 3aKiTIOUEHWHU MTOTOBOPA UIOTEKW, PaBHO KaK W WHOTO BHIA JOTO-
BOpa 3aJiora, BaXXHBIM BOIIPOCOM SIBJISIETCSI TO, ¥ KaKOW M3 CTOPOH JTOTO-
Bopa OyIeT OCTaBJIeH MpeaMeT 3ajiora.

B HacTosiIiee BpeMsT B TeOpHMH IpaBa BBIAEISICTCS TPU BUAA 3ajioTa:

* 3aJloT ¢ Tepegadyeii MMYIIEeCTBa 3aJIOrOAepKaTeNIo;
* 3aJIOT C OCTaBJIeHWEM HMYIIECTBA y 3aJOrOmaTeNs;
* 3ajior mpaB. -

Psan aBTopoB, Hanpumep B.C. EM, cumTaeT 3ajJlor MMYIIECTBEHHBIX
npaB moABuaoM 3ajora’. Kpome Toro, HeKOTOpble aBTOpHI, HAMpUMep
T.I0. Croo31Ha, HacuuTHIBAOT 10 10 BUIOB 3ajiora’, uTo MpeacTaBisdeTcs
HECKOJIbKO HEOTpaBIaHHBIM.

PaccMoTpuM BEIIIeTIEpeYrCIeHHBIE BUABI 60Jiee Moapo6bHOo. 3ajor ¢
nepenavyeil 3aJ0XEHHOTO HMMYIIECTBA 3aJIOTOAATENII0 MMEHYEeTCs 3aKJja-
noMm. Mcropuuecku B Poccuy MOHSATHE «3aKiIal» OXBAaTHIBAJIO BCIO COBO-
KYITHOCTb 3aJIora JBMKMMOTO MMYILIECTBA, KOTOPHIM Mpeanoarai rnepena-
4y 3aJI0KEHHOTO HMYIIECTBa 3aioroaepxarento. COOCTBEHHO 3aJlOTOM B
JIOPEBONIIOIIMOHHOM PYCCKOM IOPUINYECKON JTUTepaType MMEHOBAJCS 3a-
JIOT HEIBMXKMMOTO WMYIIECTBA, KOTOPBIM HE COMPOBOXIAJCS Tepenadyeit
MpeIMeTa 3ajioTa 3aJIorofepKaTenio. 3ajor ABMXHUMBIX Belllel ¢ Tepena-
Yyeil BJIaJEHMST BEIIbIO 3aJIOTOepKaTel0 MMEHOBAJCS «PYYHBIM 3aKja-
noM». B HacTosIee BpeMsl 3aKial MpeaycMOTpeH cT. 5 3akoHa oT 29 Mas
1992 r. Ne 2872-1 «O 3ajnore». Ilpu 3akiame 3ajorogareib TepsieT BO3-
MOXHOCTh HE TOJIbKO CaMOCTOSITEJIbHO PacIopsKaTbCsl UMYIIECTBOM, HO
TakkKe BJIaleTh, MOJb30BaThCSI UM M, COOTBETCTBEHHO, M3BJIEKATh M3 HETO
IUIoALl Tpyaa W goxoabl. CyllecTBYIOT OBa BUAA 3aKjialga — O0ObuHbI
3akaad u meepowii 3ance. Ilpu OOBIYHOM 3aKiiale 3aJloroaepXaTeib
BIIpaBe MCIOIb30BaTh MMYILIECTBO MO €ro MPSIMOMY Ha3HAYeHWIO, YBEIOM-
JISIST 3aJIOTOJAaTeNsl O MOJb30BaHUM 3TUM UMyInecTBoM. [Ipu 3TOoM ecnu
3aJI0ToIepXaTesib MCIOJb3yeT MMYIIECTBO Ha BO3ME3MHBIX Hadajax, TO
OH 00s13aH TIPEIOCTaBIATh 3aJOTOAATENII0 OTYET O TMOJYYCHHOW MPUOBLTA
1 00 OTHECEHWM 3TOW MPUOBLIM B CYET MoralieHus mojira. [Ipu TBepmom
3aJIore MCKJII0YaeTcs Jiob0e UCIOIb30BaHUE MMYIIECTBa. B 3ToM ciydae
MpeaMeT 3aJiora MOXKeT OBITh OCTaBJIEH y 3aJorofepxkareiis Mo 3aMKOM
M TIeYaThlO 3aJIoroJepXaresisi MO0 ¢ HaJloXXeHHWeM 3HAKOB, CBHMICTEIbCT-

' Tpaxnanckoe npaso: B 2 1. T. II. Monytom 1. Yue6uuk / Ioa pen. E.A. Cyxa-
HoBa. - M.: BEK, 2002. - C. 98.

* O 3amore: COOPHMK 3aKOHONATENBHBIX ¥ HOPMaTUBHBIX JOKYMEHTOB. — M.: Byk-
Buua, 1997. — C. 18; Cupomuna H.A. TlonydyeHue Kpenura nop 3aisor. — M.: IIpuop,
1996. C. 40.
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BYIOIMX O 3ajoTe. DTO MOIyT GbITh HAAMWCH, INTAMIbI, KieiiMa U T.1.'.
K 3amoromepxaTenio Takke MEPEXOIUT PUCK CIAYYaHOW TUOEIN UMY-
IecTBa U OpeMst ero comepxkaHUs W XpaHeHMsI. PaHee B rpakmaHCKOM
3akKoHonaTedbcTBe Poccuiickoit Penepaniuy MpUMEHSICS TOJIBKO 3a-
KJaa umyiiectBa. Tak, coriacHo crtatbe 196 TK PCOCP 1964 r. 3ano-
JKEHHOE WMMYIIECTBO, 3a MCKJIIOYEHHEeM CTPOCHUM, MOJIKHO OBbLIO Mepena-
BaThCsl 3aJIOTOAEPKATENIO, €CIM MHOE He YCTAHOBJICHO 3aKOHOM WJIM JO-
roBopom. [Ipuyem mpaBo 3ajiora BOZHUKAJIO TOJIBKO ¢ MOMEHTa Iepenayu
Bemu (cT. 197), a He ¢ MOMEHTa 3aKJIOYEHMS TOTOBOpa 3ajora. AHaJIO--
ruyHbie HOpMBI copepxkamnch 1 B 'K PC®CP 1922 r. Ilo 3amory mpaB
MOTYT OBITh 3aJIOKEHBI KaK BeIlllHbIe, TaK M MMYIIECTBEHHbIC MpaBa: Ha-
MpUMep, TIPaBO apeHIbl, IPaBO Ha IMOJydeHHE JOXOAOB B OYIyIIEM U T.I.
HmyiiecTBeHHBIe TIpaBa, MepeaaBacMbie B 3aJIOT, TOJIDKHBI MMETh JEHEX-
Hyl0 oOIlleHKy. Yalme Bcero 3ajor IpaB OCYIIECTBISIETCS MOCPEACTBOM
repenavyu IeHHBIX Oymar. B moroBope o 3ajiore mpaB, KOTOpPbIe HE UMEIOT
NEHEXKHOW OILIEHKHW, CTOMMOCTh TIpeAMeTa 3ajiora OoIpenessieTcs Mo coria-
IMeHUo cTOpoH. OTHAKO U3 3TOTO HE CIEeAyeT, YTO MOXHO 3aKJaJbIBaThb
MpaBa HEMMYIIECTBEHHOTO XapakTepa. He MoXeT ObITh TpeaMeTOM 3alio-
ra, K mpuMepy, aBTOpcKoe TpaBo. [IpeameTom 3ajora He MOXeT OBITh
TpeboBaHMe, HOCSIIee JUIHBI XapaKTep, a TakKXke MHbIe TpeOOBaHUsI, 3a-
JIOT KOTOPHIX 3arpelleH 3akoHoMm (1. 1 cr. 336 TK P®D).

DenepanpHbiii 3akoH «O0 umnoreke (3ajore HEABMKUMOCTH)» (II. 3
4. 1 cT. 1) OMHO3HAYHO yCTaHABIWBAeT, YTO 3aJIOKEHHAsT HEABUXKUMOCTD
OCTaeTCsl y 3aJI0roaTelisl, U 3TUM MOAYEPKUBACTCS OMHO U3 TJIABHBIX YCJIO-
BMII WITOTEKU, IO KOTOPOMY 3ajiorofaTesb MPOIoJIKaeT BIAAETh U MOJIb30-
BaTbCs 3aJOKEHHBIM UMYIIeCTBOM. JlaHHOE TIPaBUJIO B OTHOINEHWUU WIIOTE-
KM aHAJIOTUYHO HOpMe, 3aKperuieHHOM B myHKTe 2 4. 1 cT. 338 'K P®, 1O
€CTh MMEET MECTO 3aJIoT He TOJbKO C OCTaBJIEHWEM HMMYIIECTBA y 3aJ0roja-
TeJIs, HO M C COXpaHEeHWEM €ro B TPaXJIaHCKOM 00OpoTe, MpaBaa ¢ HEKOTO-
pbIMU oTrpaHMYeHUsIMU. [Ipu 3TOM BuUie 3ajiora BCe CTOPOHBI 3aJIOTOBOTO
MPaBOOTHOIIIEHHSI UMEIOT MpaBa M 00SI3aHHOCTA B OTHOIICHUU 3aJI0KEHHOTO
MMyIecTBa. 3ayiorojepkaTesib BIIpaBe MPOBEPSITh MO TOKyMEHTaM U (ak-
TUYECKN HaJIMYue MMYIIECTBA, €ro CTOMMOCTb, COCTOSTHME W YCIIOBUE Xpa-
HEeHUs TIpeaMeTa 3ajiora, TpeboBaTh OT 3aJIOTofaTesIsI MPUHITHUS Mep II0
00eCTIeYeHHIO COXPAaHHOCTH MMYIIECTBa. 3ajorogaTelib HeCceT PUCK CiIydaid-
HOU TMGenu mmyinectBa. OH 00s3aH MPMHUMATh MePbl K COXPaHHOCTHU
MMYILECTBA U He JOMYCKAaTh YMEHBIIEHUs €ro CTOMMOCTU. 3ajloroaaTteib
BIIpaBe BJlaleTh W IMOJb30BaThCSI MMYIIECTBOM, a TakKXe M3BJIeKaTh MPH-
ObLIb, B YAaCTHOCTH, 3ajlorojaTeib BIIpaBe C YBEIOMJICHHEM 3aJOTOJepKa-
Tes cAaBaTh 3aJIOXXKEHHOE HENBMXKMMOE MMYIIECTBO B apeHMy.

Ilanmiwoxuna E.B. Yxa3. cou. — C. 24.
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CYH.[eCTBO, pasMEp U CPOK UCIIOJIHEHUSA O6H3aTCJ’IbCTBa,
obecreynBaeMoro UIIOTeKOM

B GobIIMHCTBE clydaeB MIOTEKa SBJISIETCS TOTIOJHUTEIbHBIM COTJIa-
IEHUEM CTOPOH B 0bOecrieueHre OCHOBHOTO 00sI3aTeIbCTBA MO KPEAUTHOMY
JIOTOBOPY, IO JOTOBOPY 3aiiMa WJIM WHOTO 00s3aTesbcTBa, OCHOBAHHOTO
Ha KyIUle-Tpojaaxe, apeHae W T.h.

Kax u 3ajor ABMKMMOTO MMYIIIECTBA, MUIIOTeKa OOeCIreuyrBaeT yIuiaTy
3aJIOTOJIEPXKATETI0 OCHOBHON CYMMBI JTOJITA MO KPEIUTHOMY JOTOBODPY WU
HMHoMy obGecrieunBaeMOMY HUITOTEKOW 06s3aTeNbCTBY, MOJTHOCTHIO JMOO B
YacTH, MPEAyCMOTPEHHOM JOrOBOPOM 00 HITOTEKE.

HroTteka, ycTaHOBJIEHHas B obecrieueHUEe MCIOJHEHUs] KPEAUTHOTO
JOTOBOPA WJIM JOTOBOpa 3aiiMa C YCIIOBUEM BBITLIATHI MPOLIEHTOB, obecIie-
YyUBaeT TaKXe YIUlaTy KpeauTopy (3aMMOJaBIly) MPUYUTAIOIIUXCSI €My
MPOIIEHTOB 3a TMOJb30BaHUE KPEOAUTOM (3a€MHBIMHU CPEICTBAMU).

Kpome Toro, eciiv TOroBOpoM He MpeayCMOTPEHO MHOEe, WIToTeKa obec-
MeYrBaeT TaKXe YIUIaTy 3aJIOTONEPXKATeNI0 CYyMM, MPUIUTAIOIIUXCS eMY:

* B BO3MeIleHHWE YOBITKOB M (MJIM) B KadyecTBe HeycToMKM (mTpada,
MEeHW) BCJEACTBME HEWCITOJHEHUSI, MPOCPOYKU WCIIOJHEHUS WU
WHOTO HEHaIeXalllero UCTIOJTHEHUsT 00eCTIeYeHHOTO UITOTEKOM 00s-
3aTeNIbCTBA;

.+ B BHUJe NPOILEHTOB 3a HEMpPaBOMEPHOE IOJb30BaHUE UYKUMU Jie-
HEXHBIMU CPEICTBAMM, TPEIYCMOTPEHHBIX OOECIIeYeHHBIM WITOTE-
KO 00s13aTeIbCTBOM JTMOO (bemepaibHbIM 3aKOHOM;

* B BO3MeIlIeHUE CYIeOHBIX M3IEPXKEK M WHBIX PAacXod0B, BbI3BaH-
HBIX OOpallleHreM B3bICKaHUS Ha 3aJIOXKEHHOE HMMYIIECTBO;

*. B BO3MEIIEHNE PACXOMOB IO peajn3alli 3aJI0XXEHHOTO MMYIIEeCTBa
(at0 KOppecnoHaupyet ct. 337 'K PD).

Hrnoteka obecrieurBaeT TpeGOBaHMS 3ajoroaepxkareliss B TOM o0beMe,

KaKoil OHW MMEIOT K MOMEHTY MX YAOBJETBOPEHUS 3a CUET 3aJIOKEHHOTO

MMYIIEeCTBA, €CJIU JOTOBOPOM He IpeaycMoTpeHo mHoe (1. 2 cT. 3 3aKoHa

00 umnoreke).
3aKOHOM TIpeAbSIBIIsSIETCS Psii TpeOGOBaHUN K obGecrieunBaeMoMy OOSsI-

3aTeJIbCTBY, BO-TIEPBBIX, OHO ITOJIKHO OBITh Ha3BaHO B JOTOBOpE C yKa3a-

HHMEM ero CyMMbI, OCHOBaHMSI BOBHUKHOBEHUS U CPOKA UCITOJTHEHUS.
Ecnu 06s3aTelbCTBO OCHOBaHO Ha KaKOM-JIMOO JOTOBOpPE, JOJIKHBI

OBITh YKa3aHbl CTOPOHBI 3TOTO IOTOBOpPA, JaTa M MECTO €ro 3aKJIIOUeHUs.
OGecrnieurBaeMoe 00SI3aTENIbCTBO IMTOMUMO TIPOYETO OMpPENesIsieTCsl CTO-

poHamu JTMOO B TBEpAOW cymMMe TpeOOBaHWUIA, JIMOO TaKasi cyMMa IOJIe-

KUT OTPEeICHUI0 B OYIyIIeM.

B mocnenHeMm ciydae B IOroBOpe 00 WITOTEKE YKa3bIBaeTCs MOPSIOK
U Ipyrue HeoOXOAMMBIEC YCJIOBUS ee OmpeiesieHus. B Tom ciydae, Korma
B JIOTOBOpe 00 MIIOTEKe YKa3bIBaeTCsl 0OOIasi TBepAas cymMMma TpeGOBaHWIA
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3ajorojiepxkaresisi, ob0ecrie4YeHHbIX UIMOTEKOM, 00s3aTeabCcTBA AOJIKHUKA
repeJ 3aJorofiepxarejieM B YacTH, TpEBbIIIAIOIICH 3Ty CYyMMy, HE CUMTa-
10TCSI O0ECTIeYeHHBIMU MITOTEKOM, 3a UCKIIIOYeHUWEM TpeOOoBaHMM, CBSI3aH-
HBIX C BO3MEILEHUEM:
* CyHmeOHBbIX M3IEePXeK M PacXoloB, BBI3BAHHBIX OOpallleHUEM B3bI-
CKaHUS Ha 3aJI0)KEHHOE MMYIIECTBO;
* pacxoJoB IO peanu3alvu 3aJ0XEHHOTO MMYIIeCTBa;
* HEOOXOAMMBIX JOTIOJTHUTENbHBIX PACXOI0B 3aJlOrojepXarTesiss Ha
cofiepKaHUe, OXpaHy 3aJOXXEHHOTO MMYIIECTBa JIMOO Ha Toraiie-
HUE 3a70JKEHHOCTU 3aJI0TOAATeNsl 10 CBSI3aHHBIM C 3TUM UMYIIE-
CTBOM HajioraMm, cbopaM WJIM KOMMYHaJIbHBIM Iiatexam (ct. 3—4
3akoHa 00 UITOTEKE).

JpyruMu cioBaMH, CTOPOHBI MOTYT MPEIYCMOTPETh, UYTO JOTOBOP 00
urnoteke oOecreyrnBaeT MOTOBOp 3aiiMa TOJbKO Ha CyMMY IpEIOCTaBJICH-
HBIX JEHEXHBIX CPEACTB Oe3 yuyeTa IMPOILIEHTOB 3a IMOJib30BaHUE. Takum
00pa3oM, TIpM HEUCIIOJHEHUM 3aJI0TOfIaTesIeM CBOEro 00s13aTesbCTBa Bep-
HYTh 3aeMHBIE CpEICTBA B YCTAaHOBJIEHHBI CpPOK, 3aJ0TONEepPXKaTeJIo
MPeJIOCTaBJIEHO TPAaBO Ha YIOBJIETBOPEHME CBOUX TpeOOBaHUU 3a CYET
npeaMera UIMOTEKU, Harpumep kujioro qoma. OmHAaKO MOCKOJIBbKY CTOU-
MOCTb XKWJIOTO JIOMa oKa3ajach 3HAYMTEJbHO OOJIbllle pa3Mepa 3aeMHBIX
CPEeACTB, TO 3ajorofepxkarejb UMEET MpaBO TOJIbKO Ha YacTb JEHEXHBIX
CPEACTB, TOJIYYEHHBIX MPU MPOJaxe XUJIOTro IoMa C MyOJIUYHBIX TOPTOB.
IIpaBo Ha TIPOLIEHTHI 3a TOJIb30BAHUE IEHEXHBIMU CPEIACTBAMU OYyIeT
YIIOBJIETBOPSITECSI HapaBHE C MHBIMU KPEeIMTOpaMU JOJIKHUKA COOTBETCT-
BYIOILLIEW OYEpEU.

B ToM ciyuae, Korma CTOPOHBI JOTOBOPUJIMCH 00 MCIIOJHEHUM OCHOB-
HOTO 00s13aTeNIbCTBA IO YacTsIM, TO B JIOTOBOpPE 00 UIOTEKE JOJIXKHBI OBbITh
yKa3aHbl CPOKM JIMOO MEePUOIUIHOCTD IIATEXE U UX pa3Mepbl WU YCIIO-
BUsI, HA OCHOBAaHUM KOTOPBIX OYIYT OIpeNesaThCs pa3Mepbl IIaTexeil.

CTOpOHBI MOTYT JIOTOBOPUTHCS O TOM, YTO MITOTEKOU OymyT obecrieum-
BaThCs U JApyTUe JOTOJHUTEbHBIE pacXolbl 3ajoroaepxartens. B ciyuae
eC/d TIPeIMETOM WITOTEKU SIBJISIETCS] TIPENINpUATHE KaK MMYIIECTBEHHbI
KOMILJIEKC, TO CyMMa O0ecleuyruBaeMoro 00s13aTebCTBa HE MOXET ObITh
MEHBIIIE TTOJJOBUHBI CTOMMOCTU MMYIIECTBA Takoro mpenmnpustus (cr. 71
3akoHa 00 UMOTeKe).

Cy0beKkT 3aJI0rOBOro NpaBOOTHOIIEHUSA

Cy6’b€KTaMI/I 3aJIOTOBOTO IMMPaBOOTHOWICHUA ABJAIOTCA 3aJ10T0ogaTe/ib U
3aJ10rogcpxXKarTtcib. 3anoeodamens — 3TO JIMO, MNpeaoCTaBIAOIICE UMY-
IIE€CTBO B 3aJIOT. 3aﬂoeoaep3fcameﬂb — JIMo, INpMHUMAKIIEC €ro B 3aJI0T.
Kuk CJIICOAYET U3 OIpEACJICHUA 3ajiora, 3aJIOTroACpzKaTcjJEM IIO0 OOTOBOPY
3ajiora BCE€raa BBICTYIIAECT KPEAUTOP IIO OCHOBHOMY O6H3&TCI[I)CTBY, TO
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€CTh KpeIUTOp U 3ajorojaepxkaresb — OAHO Juio. Heobxomumo oTme-
™Th, uTo 'K P® mocnenoBarenbHO MpuaepKUBaeTCsl MPUHIMIIA COBIIA-
JNEeHUsI KpenuTopa M 3ajiorojepxareiss B OMHOM JIMIIE, TaK, B COOTBETCT-
BuM ¢ 4yactbio 1 cT. 355 'K P® ycrymnka 3amoromepxkarejieM CBOMX IIpaB
1O JIOTOBOPY 3ajiora APYroMy JIMIY ACHCTBUTEIbHA, TOJBKO €CIU TOMY
K€ JIMIYy YCTYIUIEHBI MpaBa TPpeOOBaHUS K JOJXKHUKY MO OCHOBHOMY 00Si-
3aTeJIbCTBY, OOCCIIEUEHHOMY 3ajJIoroM. DTa HOpMa 0Oa3upyeTcs Ha oOIIeM
npaBuIe, ycTaHoBIIeHHOM B cTtaTbe 384 'K P®, B coOTBETCTBUM C KOTO-
PBIM K HOBOMY KPEIUTOPY TEepexoisiT MpaBa, 0OeCreynBaroIIMe UCTIOTHE-
HUe 0053aTeNbCTBA, TO €CTh B HallleM CJydae MpaBa 3ajorofepxareis'.

3ajorogaTesieM MOXeET OBITh KaK caM JOJKHMK, TaK W JIUIIO, He yda-
CTByIOIllee B OCHOBHOM o0s3atenberBe (m. 1 cr. 335 'K P®). Bximoue-
HMe YKa3aHHOTO TpaBwia B ['pakImaHCKMII KOIEKC 3HAUYUTEIbHO PACIIUPSI-
eT chepy KpeIUTOBaHUsI, B TOM YMCIIe UMTOTEYHOTO, TaK KakK Te JInIa, KO-
TOpbIe HE PaCMoJiaTaloT HEABMXMMOCTBIO, HE JIMIIAIOTCS BO3MOXHOCTHU
MOJYYUTh KPEOUT, €CIW Apyrue Julia, MMelollne B COOCTBEHHOCTU COOT-
BETCTBYIOICe HEABMXXMMOE HWMYIIECTBO, BBICTYIAT 3aJ0TONATENISIMU B
obecrieyeHre MCIOJHEHUs 00513aTeNIbCTB TaKMX 3aeMINMKOB. Kakmx-mmb6o
CMeaJbHBIX OTPAaHUYEHUN, TPEIbIBISIEMBIX K MPaBOCIIOCOOHOCTU WU
NeeCIOCOOHOCTH CYOBEKTOB MITOTEYHOTO MPAaBOOTHOIIECHUS, 3aKOHOMA-
TEJbCTBOM HE YCTAHOBJICHO, M MPEIBIBISIOTCS 0O0IMe TpeOOBaHUSI, OObIU-
Hble IUIST PU3NIECKUX U opuandeckux auil. OmgHaKo, paccMaTpuBas J0-
TOBOp 3ajiora XWUJIOTO TMOMEIEHMS, 3aKTI0YaeMblii ¢ LEIbl0 00eCTieUeHHS
KpeauTa Ha MpHUOOpEeTeHUE XUJbs, HEOOXOAMMO TTOMHHUTbH, YTO TaKOU
KPEIUT MOXET ObITh BBIIaH TOJBKO OAHKOM WJIM MHOW HeGAaHKOBCKOU Kpe-
OUTHOM OpraHW3alueil, UMeIoIIeil COOTBETCTBYIONIYIO JUIICH3UI0. Takum
00pa3oM, B IIPaBOOTHOIICHWM BO3HUKAET CIELMATbHBIA CYyOBEKT — OaHK
WM HeGAHKOBCKAsS KPeAUTHAs OpraHU3alus .

B CJiydya€ y4dyacCcTud B 3aJIOTOBOM IIPAaBOOTHOLICHMH TPETHLETO JIMIA OC-
HOBHOM aKIlIEHT BCE paBHO A€Ja€TCA HENMOCPEACTBEHHO Ha O0BEKT HEIABU-
XKHMMOCTH, a HEC Ha TO, KaKME€ OTHOIICHUA CYIICCTBYIOT MCXKIY 3aJ10orogarec-
JIEM U OCHOBHBLIM OOJIXKHHUKOM. CJ'[GHYCT cornacutbes ¢ O.M. OHCﬁHHK,
KOTOopasd IMUIICT: «OTHOILIeHUS MCXKIY TaKUM 3ajiorogarcjieM M OCHOBHbBIM
JOJKHUKOM MOTYT MMETH pa3jiMUHYIO IIpUPpOAY MW 3HAYCHUA OJId 3aJiora
HE I/IMCIOT»z. OTU OTHONIEHUS COOCTBEHHO IOpUINYECKOro 3HAYCHUA OJIdA
3ajiora HE MMCIOT, ITOCKOJIbKY IIpU 3aJIOr¢, COOTBETCTBEHHO U IIPpU MIIOTCKEC,
«B€pAT HEC JInly, a BEIIW», TO €CTb MMECT MECTO TaK Ha3bIBA€CMOE€ «pyya-

" Maumioxuna E.B. Yxas. cou. — C. 25.

? K TakoMy cyOBeKTy COOTBETCTBEHHO MPUMEHSIOTCS CTIELMATbHbIE HOPMBI, YCTa-
HoBJieHHble 3akoHOM P® «O GaHKax M GaHKOBCKOM AESTENHOCTH», a TakKe Toj3a-
KOHHBIMM HOpMaTHBHbIMU akTamu 116 PO®.

* KomMeHTapuii k paxmaHckoMy komekcy Poccuiickoii ®esepaliu, yacTu mep-
poit / Iox pen. O.H. Camukosa. — M.: FOpundopmuentp, 1995. — C. 347.
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TEJbCTBO BEIbIO», WIM <«pealbHbI KpeauT». CyTh peaJbHOro KpeauTa
CBOIMUTCS K BBHIIEJICHUIO KaKOTO-TMOO OINpelelieHHOTO 00beKTa B COCTaBe
MMYIIECTBA JOJDKHUKA, 3a CYET CTOMMOCTU KOTOPOTO TMPEIOCTaBISIECTCS
VIOBJIETBOPEHUE KPEIUTOPY, €CIM JAOJIKHUK He OmpaBHaeT JAoBepue. 3a-
JIOT IMEET OOECIeYUTETbHYI0 (DYHKIIMIO, TTOTOMY YTO MMYIIECTBO, 3a CYET
CTOMMOCTH KOTOPOTO MOTYT OBITh YIOBJIETBOPEHBI MMYIIECTBEHHBIE TPeOO-
BaHUS KpeIUTOpa, MPedoCTaBIsIeTCs KPEeaUTOpY N0 HAcTyIUIeHus dakTa
HEeMCNpaBHOCTH A0JKHUKA'. TIpu 3TOM 0643aTeNbHBIM YCIOBMEM 3aJ0ra
SIBJISIETCS TO OOCTOSITENILCTBO, YTO 3aJ0OTOJATENIb JOJDKEH MMETh MpaBO Ha
pacrmopsDKeHUe 3akKiaabiBaeMmoil Belbio. To ecTh 3ajoromateieM MOXKET
OBITh COOCTBEHHUK JINOO JIMIIO, KOTOPOMY MpeIMeT 3ajora MPWHAIJIEKUT
Ha TMpaBe XO3SIWCTBEHHOTO BENeHWSI U KOTODBIM BIIpaBe pacropsKaTbCs
yKa3aHHBIM UMyIecTBOM. OCHOBaHUE TaKOro TpeGOBaHUS BIIOJHE OObBsC-
HuMoO. ITOCKOJIBKY 3ajlor MMYIIeCTBa TpearojaracT MPUHIMITHATbLHYIO
BO3MOXHOCTb €ro IMpPOJaXu, TO YCTaHaBJIWBATh 3aJOT MOXET TOJbKO
JINIIO, ¥ KOTOPOTO €CTh MpaBO MPOJaXKh COOTBETCTBYIOIIETO MMYIIECTBA.
Jluio, Bianelolee MMYIIECTBOM Ha TpaBe XO3SIMCTBEHHOTO BEICHMS, He
BIIpaBe PacropsKaTbCs HEIBUXKUMBIM MMYIIECTBOM 0€3 coryiacusi coOCT-
BeHHUKa (4. 2 ct. 295 'K P®). Takum o6pa3om, JAOTrOBOp WUIMOTEKU MO-
XEeT OBITh 3aKJTIOYEH TOJBKO C COOCTBEHHUKOM HEIBMKMMOTO MMYIIeCTBa
JIM0O TIPU €ro HermocpeacTBeHHOM coriacuu (1. 3. ¢T. 6 3akoHa 06 umore-
Ke). JeiicTBylolee 3aKOHOMATEILCTBO yYCTAHABIMBAET TaKKe WHBIE Orpa-
HUYEHUS B OTHOIICHUU JIUI[, KOTOPbIE MOTYT BBICTYNaTh B KauyecTBe 3aJi0-
rogaresieii. Tak, rocymapcTBeHHble HayYHble LEHTpbl He MOTryT Tepena-
BaTh 3aKperUIEeHHOE 3a HUMH TOCYIapCTBEHHOE MMYIIECTBO B 3ajor (m. 11
noctaHoBieHnsT CoBeta MunuctpoB P® ot 25 mexabps 1993 r. No 1347
«O TepBOOYEpEAHBIX Mepax MO 00eCleYeHUI0 NeATETbHOCTH TOCYAapCT-
BEHHBIX HAayYHBIX LIEHTpoB B Poccuiickoii ®enepauuu»)’.

Kak u3BecTHO, copepkaHHe TpaBa COOCTBEHHOCTU OIpeaesisieTcsl Kak
tpuana npas (1. 1 ct. 209 'K P®) — mpaBo BnageHUs, MpaBo MOJb30-
BaHUWs U MpPaBO pPacToOpsXKeHHWs CBOMM HMYyIlecTBoM. [IpaBo BmageHUs
U TIOJIb30BaHUS B OTHOIICHWM BEIIM MOTYT OBITh U y HEeOOCTBEHHUKOB
BeIllM, HAMPUMEpP, Y apeHaaTopa WIW 3ajoroinepxkateist (MpH 3aKiIaje).
OmHako TOJBKO COOCTBEHHUK BIIpaBe COBEpPIIaTh B OTHOIIEHWH CBOETO
HMMYIIeCTBa JIOObIe AeCTBUS, He MPOTUBOpEYAlle 3aKOHY M He Hapyllaro-
e npapa TpeTbux jauil’. Ilpu 3aiore Tpuaja MpaBOMOUMII COGCTBEHHUKA

" Meiiep J. Y. Pycckoe rpaxnanckoe mpaso: B2u. Y. 2. — (Ilo ucrpaBieHHOMY
u nononHeHHOMY 8-My m3n., 1902). — M.: Craryr (Cep. Kiaccuka poccuiickoii 1u-
puuctiku), 1997. - C. 198.
* Poccuiickas raseta. — 1994, — 10 sHBaps.
Bonee monpoGHO o mMomHOMOYMSIX COOCTBEHHMKA MOXHO O3HAKOMUThCS: Biraco-
6a M.B. TlpaBo coOcTBeHHOCTM B Poccuu: BO3HMKHOBEHHUE, IOPMAMYECKOE COEPXKa-
Hue, mytw pa3Butusa. — M.: M3-IIpecc, 2002.
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MpUOoGpeTaeT yCceYeHHBI BHMI. 3ajorofaTelb MOXET BJIaIeTh WMYIIECT-
BOM, TO €CTh peaJilbHO MM 00JanaTh M IMOJb30BaThCs, a TaKXKe W3BJIEKaThb
U3 WMYIIECTBA MOJIb3Y, BBITOAY, IJISI KOTOPBIX OHO TpemaHasHayeHo. Om-
HAKO B OTHOIIEHWM TMPAaBOMOYMSI PACITOPSXATHCI, TO €CTh OMNMpeaesTh
OPUINYECKYIO CYIbOy HEIBUKMMOCTHU, JJISI 3aJIOTONATENsST BBOASTCS Cy-
IeCTBEeHHbIe orpaHn4YeHus. [10CKOJIBKY 3ajoroaepxarejieM B OTHOIICHUU
3aJIOXKEHHOTO MMYILECTBA SIBJISIETCS KPEAUTOP, JIUIID TOJIHKO IO COTJIACO-
BaHUWIO C HUM MOXHO, HallpuMep, CIaBaTh HEABMKUMOCTh B apeHIy (KOM-
MepUYeCKUil HaeM) WJIM OCYIIECTBIISITh MHOE PACIOPSIUTEIbHOE NECTBHE.

CrenoBaTelIbHO, 3aJIOTOIATETb He BIIpaBe pacnopsikaTbCs MPUHAIIE-
KallUM €My HEIBMKMMBIM WMYIIECTBOM aOCOTIOTHBIM 00pa3oM. Bce BbI-
meyKa3aHHbIe MpaBa M O0SI3aHHOCTU 3aJIOTOAATeNsT MOJKHBI HaXOIHUThb
CBOE OTpaXXeHHWe B moroBope o6 umoreke. HeoGXOOMMO OTMETHUTb, YTO B
psie ciydaeB Jaxe COOCTBEHHUK He BIIpaBe paclopsKaTbCs WMYIIECTBOM
eauHoMMYHO. Tak, IJIs COBepIIeHUS OMHWM M3 CYMPYrOB CHEJIKU IO pac-
MOPSIXKEHUIO HEIBMXXUMOCTBIO JIMOO WHOW CHEIKU, TpeOyrolleil HoTapu-
aJbHOTO YIOCTOBEpPEeHUS] W (MJIM) TOCYHapCTBEHHOM pEerMcTpaliu, HeoO-
XOIUMO TMOJlydeHUEe HOTapUalibHO YIOCTOBEPEHHOTO COIJIACUS IPYroro
Cympyra, naxe eciu MMYLIECTBO (OpMaibHO MPUHAIUICKUT TOJHKO OIHO-
My U3 CynpyroB. B MpoTHBHOM cilyyae clIesika MOXeT ObITh NMpU3HaHa
HeJIeHCTBUTEIBHOM 0 TPeOOBAHUIO CYMpyra, Ybe HOTapHUaJbHOE corjacue
He ObuTO moirydeHo (m. 3 cr. 35 CewmeitHoro komekca P®D).

HpaBa 1 00SI3aHHOCTU CTOPOH OOTOBOpa MIIOTEKU

ITo moroBopy MMOTEKW CTOPOHAMU SIBJISIIOTCS 3aJI0OTONATETb U 3aJ0T0-
nepXKartelb.

3ajoromepxkaTeslb SIBISIETCS OMHOBPEMEHHO M KPEIUTOPOM IO OCHOB-
HOMY 00513aTeIbCTBY, IO JOTOBOPY MITOTEKW OH UMEET MpaBo B CiIydae He-
HCTIOJTHEHUSI OCHOBHOTO 00sI3aTeIbCTBA MTOJDKHUKOM TTOJYYUTh YIOBJIETBO-
pEHME CBOUX JNEHEXHBIX TPeOOBaHMI MPEUMYIICCTBEHHO Iepel. IPYruMu
KpeauTopaMu. 3ajiorofaTeb, B CBOIO OYepelb, SIBISIETCS JUIIOM, KOTO-
poe TepeaaeT 3ajlorofiepkaTellio B 3aJ0T HeIBHXXKUMOE MMYIIECTBO, Ha KO-
TOpOe B CiIydyae HEUCIOJHEHUs MOJDKHUKOM 00s3aTenbcTBa OymeT Hamo-'
XKeHO B3bIcKaHUe. [1pu 3TOM MMYIIEeCTBO, Ha KOTOPOE YCTaHOBJIEHA UITOTe-
Ka, OCTaeTcsl BO BJIalcHUM W TIOJb30BaHWU 3amoromatenis. [IpaBo Ha
pacropsiKeHue 3ajorofaTelib BpeMEHHO YTpadyuBaer.

3ajoromatesieM MOXeT ObITh KaK caM JOJKHUK IO OCHOBHOMY 00si3a-
TETbCTBY, TaK M TPEThe JIMIIO, HE yJYacTBYIOIee B OCHOBHOM 00SI3aTEJIbCT-
Be. IlpaBa m 00513aHHOCTU CTOPOH IO JOTOBOPY MITOTEKH OIPEAETISIOTCS
COIalIeHUeM CTOPOH B COOTBETCTBUM C I'pa’kmaHCKUM KOAEKCOM U 3aKo-
HOM 00 MrmoTeke. DTOT 3aKOH YCTaHABJIMBAeT PsSIJ OCHOBHBIX MpaB U 00sI-
3aHHOCTE CTOPOH MO JTAaHHOMY TOTOBODY.
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IlIpasa u ob6s3annHocmu 3an0200amensi:

* TIOJIb30BaHME

* colepXaHue M PEeMOHT 3aJIOXKEHHOTO MMYIIeCTBa

* OXpaHa 3aJI0)XEHHOTO MMYIIECTBA OT YTPAThl M TMOBPEXIACHUS
* PHUCK yTpaThl WU TUGETH

* TIpaBO OTYYXIEHUS 3aJOKEHHOTO HMMYIIECTBA

* TIpaBO Ha TOCJICAYIOIIYI0 UIOTEKY

* TIpaBa B OTHOIIEHWM 3aJIOXKEHHOTO MPEANPUSITHS

Ilpasa u ob6a3annocmu 3an0200epicamensi:.

* TIPOBEPSATH 3aJIOXKEHHOE UMYIIIECTBO

* TIpaBO JOCPOYHOTO MCIIOJHEHUS O0OEeCreurBaeMOro MITOTEKOM 00si-
3aTeIbCTBA

* TIpaBO Ha 3aJIOKEHHOE MMYIIECTBO MPH Iepexoie MmpaB

* TIpaBO YCTYNKM CBOMX TpaB IO JOTOBOPY 00 MIIOTEKE

3ajJor MMymecTBa, HAXOAAMETroCs
B 00meil COBMECTHOI COOCTBEHHOCTH

* BosMoXXHOCTh 3a7i0Ta MMYIIECTBA, HAXOMSIIErocss B OOIIeil coBMeCT-
HOIl COOCTBEHHOCTM, BO3HUKAET TOJILKO IO COTJACHUI0 BCEX COOCTBEHHU-
KOB, KOTOpPOE JIOJIXKHO OBITh JaHO B MUCbMeHHOU dopme (1. 1 cr. 7 3ako-
Ha 00 umnoteke). CreayeT 3aMeTUTh, YTO yYKa3aHHAsi HOpMa MPOTUBOPEYUT
n. 2 ct. 253 'K P®, B KOTOpOM TaKoBO€ coIJacHe IIpearoiaracTcs He3a-
BUCHMMO OT TOTO, KEM M3 YYaCTHUKOB COBEpIIAETCs CleJIKa M0 pacropsixKe-
Huo umyniectBoMm. Cremysi mpaBUIy O TOM, YTO HOPMBI CIEI[UAIBLHOTO
3aKOHa TMPEBAJMPYIOT HaJ HOpPMaMH OOIIEro, MOXHO CHeJaTh BBIBOI, YTO
TpeboBaHusl 3akoHa 00 unOTeKe MCKIIOYAIOT MPE3yMILUI0 MOJTYaJIUBOTO
coryacus.

Cornacue Bcex U3MUECKUX JIUL, SBISIOMIMXCS COOCTBEHHUKAMU 00-
el COBMECTHON COOCTBEHHOCTH, IOJIKHO OBITh HOTapUaJbHO YIOCTOBE-
peHo. Coryacve IOpUIAYECKUX JIMIL MOXET aBaThCsl B MPOCTON MUCbMEH-
Hoii hopme ¢, cobtoneHreM TpeObOBaHUM, MPEAbIBISIEMbIX K TAKOTO poja
JokyMmMeHTaM. Takum obGpa3oM, yacTb 2 1. 1 cr. 7 3aKoHa 00 HITOTEKe
IOJIXHa ObITh M3NIOXKeHa B cieaymouein pepakiuu: «Ecnu denepanbHbIM
3aKOHOM H€ YCTaHOBJIEHO MHOE, corjlacue (hpU3NUeCKUX JIUIL, SIBJISIOUIUXCS
COOCTBEHHUKAMU HUMYIIECTBA, MOJXKHO OBITh HOTApUAIBHO YIOCTOBEPEHO,
corjacve IOpUAUYECKUX JIUI] JAETCsS B MPOCTON MUCbMEHHOU (opme».

B cootBeTcTBUM ¢ myHKTOM 5 cT. 74 3aKOHa 00 UIOTEKE OMYCKAETCsI
WUIOTEKA KBAPTUPBI, HAXOMASIIENWCS B COOCTBEHHOCTHM HECOBEPIIEHHOJIET-
HUX, OTPaHUYEHHO JeeCrOCOOHBIX JIMOO HemeecrocoOHbIX aull. CTaTbhu
26 — 38 TK P® noapoOHO peryiupyloT MmpaBujia 3aKJIIOYEHUSI CHEJIOK C
yuactueM Takux aull. CemeliHblii Kogekc P® (ct. 60) Toxke ocBeliaeT
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9TOT Bompoc. B 1ieoM HyXXHO MpU3HATh MPAaBOMEPHBIM M OTIPaBIAHHBIM
BBElIEHUE TaKOW HOPMbI B 3aKOHONATEJbCTBO, OMHAKO Ha MpPaKTUKE Takas
clieJiKa COMpsiKeHa CO 3HAYMTEJbHBIMU TPYIHOCTSMU W MPaKTUYECKU He-
BO3MOXHa. Bo-TiepBbIX, HECOBEPIIIEHHOJIETHUI, HE UMEIOIINIA COOCTBEHHO-
ro 3apaboTKa, BPSIJ JIM CMOXET SIBJISITbCS 3a€MILMKOM IO JOTOBOPY Kpe-
JIUTa, TaK KaK BO3MOXHOCTb 3aKJIIOUEHMS] TAKOW CHEJIKU MPSIMO OTPULIAET-
ca cratbsimu 26 u 28 T'K P®. Jluumo, nmpusHaHHOE HEAEECIIOCOOHBIM,
TakXe BIIpaBe COBEPIIATH TOJLKO Menkue ObITOBbIe claeiku. TakuMm obOpa-
30M, yKa3aHHbIE JIMIa MOTYT BBICTYIAThb TOJIbKO 3aJIOTONATENISIMU, HE SIB-
JITIOIUMMMUCS TOJDKHUKAMU. A 3[eChb Mbl BUIWMM IIUPOKOE TOJe AJsl 3710-
YIOTpeOJIeHUH, YIIeMISIIONIMX TpaBa U MHTEPEChl HECOBEPIIEHHOJIETHUX
u HenmeecntocoOHbIX Jinil. C Npyroil CTOPOHBI, YKa3aHHbIE JIMIIA, ITOCTUT-
HYB COBEPILIEHHOJETUS JUOO TOJYYUB CTATyC JAEECIOCOOHBIX, MOTYT IO-
TpeboBaTh MPU3HAHUS JOTOBOPA UIOTEKU HEACHCTBUTEIbHBIM 10 OCHOBA-
HUSAM, TIpedyCMOTpeHHBIM cTathsiMu 178 m 179 'K P®, ciemoBarelbHO,
3aKJIIOUeHME [OroBOpa MITOTeKM C MMYIIECTBOM TaKUX JIUIL SIBJISIETCS
KpaliHe pUCKOBaHHOU cheyikoii. Bo-BTOphIX, MpaBa HeneecroCOOHBIX U
HECOBEPILEHHOJIETHUX JIUI[ TOAJIeXaT 0CO00 OXpaHe CO CTOPOHBI TOCY-
JIapcTBa M, B COOTBETCTBUU C TMOJ3aKOHHBIMU HOPMATUBHBIMU aKTaMHU,
CIeJIKW, HAlpaBJICHHbIE HA OTUYYXIEHME XUJIBIX MOMEIIeHUI, B KOTOPbIX
MPOXMBAIOT HECOBEPIICHHOJETHHUE JIMOO HEAeeclOoCOOHbIe, a PaBHO 3aJioT
TakKuX MOMeENIeHUIl He pekoMmeHayeTcs. Kpome Toro, ykasaHHbIe JiMlla He
MOTYT OBbITh BBICEJIEHBI M3 3aHMMAeMOTO MMM XUJIOro MoMmelleHus: 6e3
MPeoCTaBICHUST TTIOMEIIeHUsI, aeKBAaTHOIO yTpauyeHHOMY, TO €CThb IpakK-
TUYECKU HE MOTYT OBbITh BBICEJICHBI U3 3aJI0XKEHHOTO ToMelleHus. Takum
00pa3oM, JaHHas HOpMa SIBJISIETCS UCKITIOYUTENIbHO JeKIapaTUBHOW U He
OyIeT MolexaTbh MPUMEHEHUIO B OJMKaiileM GyayLieM'.

3ajgor coOCTBEHHHKOM
NOJH B 00mEeil J10JIEBO COOCTBEHHOCTH

3ajyior noau B 001l 10JIeBOil COOCTBEHHOCTU OCYIIECTBIISIETCSI COOCT-
BEHHMKOM caMoCTosATebHO. OT MMEHU IOPUAMYECKOTrO JIMIa JOTOBOD
MOAMUCKHIBaeTCs yImoadHoMoYeHHBIM oM (cT. 53 'K P®). 1o obmemy
MpaBUJly PyKOBOJAUTENb IOPUAMYECKOTO JMIAa NEHCTBYeT HAa OCHOBAaHUU
YUpEIUTEbHBIX JTOKYMEHTOB 0e3 0co00ii noBepeHHOCTU. Bce ocrtanabHbie
JMOJDKHOCTHBIE JIMIla JEUCTBYIOT OT MMEHU IOPUAMYECKOro JUila Ha OCHO-
BaHWU IOBEPEHHOCTHU U B Tpelesax MOoJTHOMOUMI yKa3aHHbBIX B Heil. B co-
OTBEeTCTBUHU C ITyHKTOM 5 cT. 85 'K P® nmoBepeHHOCTH OT MMEHU IOPHIM-
YECKOTO JINIA BBIIAIOTCS 32 TIOAMNMCHIO €ro PYKOBOAUTEJSI MU UHOTO JIU-
11a, YMOJHOMOYEHHOTO Ha 3TO €ro y4YpeaAuTeJIbHbIMU NOKyMEHTaMu, C

Ilanmiwoxuna E.B. Yka3. cou. — C. 27.
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MPUJIOXEHUEM TeyaT 3TOW opraHu3zauuu. [Ipu 3TOM HYXXHO YYUTHIBATh
Takxke ImpaBuio cT. 185 'K P® o ToMm, 4TO HOBEepeHHOCTh Ha COBEpIICHIE
CIIeJIOK, TPeOYIOIIMX HOTapuaibHON (POpPMBI (2 TAKOBOW U SIBJISIETCS UIOTE-
Ka), JOJKHA GBITh HOTAPUATBLHO yHocToBepeHa'. CMBICT JOBEPEHHOCTH —
yOenuTh KOHTpareHTa, 4To Mepe] HUM HaXOAUTCS JIMI0, HajleXalluM
00pa3oM YIOJTHOMOYEHHOE I0BepUTESIeM Ha COBEplIeHUEe KaKUX-JIMOO ore-
pauuii. YaoctoBepsisi 1OBEPEHHOCTb, HOTApUYyC MPU3BaH 3a()UKCUPOBAThH,
4yTo (hU3UUEecKOoe JUI0 NEeNUCTBUTEILHO IMepeaaso Apyromy GbuznvyecKkomy
JIVIYy TIPaBO Ha COBEpILIEHUE ONpEeICHHBIX IOPUINUECKN 3HAYMMBIX ACii-
CTBUI, TEM CaMbIM CHUXXAETCSl PUCK COBEPIICHMSI MOILIEHHUYECKUX NeHCT-
BUI IMyTeM Moaneiku noamnuceit. OgHaKo BO3HUKAET BOIPOC, Tpebdyercs
JIU TaKoe 3aBEpeHUE, €CJU JOBEPUTEIEM BBICTYIAeT IOPUIMYECKOe JUIIO,
HaJleJIEeHHOE TPaBOM BbLIAUM JIIOOBIX BUJOB IOBEPEHHOCTEH, B TOM UHUCIE
reHepajbHOM TOBEPEHHOCTH Ha TIPEACTAaBJIEHUE BCEX MHTEPECOB IOpUIUYE-
ckoro juia?

HecomMHeHHO, maHHBI BOMPOC MOXET SIBJISITHCS TEMOU OTIEIbHOTO
WUCCJIe0BAaHUS, OJHAKO aBTOPHI MMOJIATAIOT, YTO 3aKOHOAATENI0 CTOUT 3a-
IyMaThbCsl, JAEMUCTBUTENBHO JIU HEOOXOAMMO TOMOOHOE HOTapuajbHOE YI0-
CTOBEpEeHME, W MPUHSTH pellleHue, yIpollawliee U 0e3 TOro CIOXHBIN
MOPSIIOK 3aKJIIOUEHUS] UTIOTEYHOTo nToroBopa. HeobXxonumMo oTMETUTh, 4TO
B HACTOSUIUI MOMEHT CyaeOHas MpakTuKa TOljia 1Mo MyTU MPU3HAHUS
HEO0OXOMMMOCTU HOTApUAJIBbHOTO YAOCTOBEPEHUSI NOBEPEHHOCTEH, Bblaa-
BaeMbIX IOPUANYECKUMU JUILIAMUA CBOWM IIPEACTABUTENSIM, KpPOME CIIyvyacB
MOC/IEAYIONIETO ONOOPEHNs ClIENKU TIpeacTaBisieMbiM (ct. 183,TK P®)’.

OCHOBaHHs BO3HHKHOBEHHMSA HINOTEKH

OcHosanuem G03HUKHOGEHUS UNOMeKu MOXET SIBIISITbCS 3aKOH JH0O0
JOroBoOp. Ilo JOroBOpYy 3ajorogaTeib (B TOM YUCJIE U HE SBISIOLIMUCS
I[OJ'[)KHI/IKOM) ,Z[O6pOBOJ'IbHO OTHaeT B 3ajor Jwbdoe IOpuHagjiIcXKaluee eMy
HCABUXKNMOC HMMYLIECTBO, TapaHTUPYAd TEM CaMbIM YIOOBJIICTBOPCHUE TPC-
OOBaHMI KpeauTopa B CJIy4ya€ HCHUCIIOJTHCHUA O6H3aTCJ’ILCTBa, obecrneyeH-
HOT'O 3aJIOTOM. ﬂOI‘OBOp SIBJISIETCSI OCHOBHOM (bOpMOfI BO3HUKHOBCHUA
HUIIOTCKU.

" Hynkr 3 cr. 185 TK P® naer nepeueHb H0BepeHHOCTe!, IPUPABHEHHBIX K HOTA-
PUATILHBIM, M JIOBEPEHHOCTh, BbIIAHHAS OT UMEHHM FOPMIMYECKOTO JIUIIA, B 3TOM CIIHCKE
He 3HauMTcd. Ecm mexomuts m3 mpsmoro cMbicna cr. 185 'K P®, To mia mommumcanms
JIOTOBOpPA WIIOTEKM TIPENCTABUTENb IOPUANYECKOTO JIMIIA TOKEH MMETh HOTapUabHO
0(hOPMIIEHHYIO JIOBEPEHHOCTb, UTO MPECTABISIETCS] HEOTUYHBIM.

* 06 5TOM, B YACTHOCTH, CBUIETEILCTBYET HocTaHOBIeHUe [Ipesumuyma BAC P®
ot 29 ampenst 1997 . Ne 3923/96 1o neny CMOJNEHCKOTO COLMATBHOTO KOMMEPYECKO-
ro 06anka «Kirous.
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B psime ciyvyaeB MIOTeKa MOXKET BO3HUKHYTh Ha OCHOBAaHWM HOPM 3a-
KOoHa. B 9acTHocTH, eciu XWUJIOW ITOM WJIM KBapTHpa MPpUOOpeTaloTcsT 3a
CYeT KpenuTa GaHKa WM WHOW KPEOUTHON OpTaHW3allMi B COOCTBEHHOCTh
3aemiuka (m. 1 cr. 77 @epepanbHoro 3akoHa «O0 umnoreke (3ajgore He-
IBUXHUMOCTH)»), TO NMPUOOpEeTeHHAas] HEABMKMMOCTb CUYMTACTCS HaXO.s-
melcss B 3aJore ¢ MOMEHTa TOCYAapCTBEHHOW perucTpallud JOoroBopa
KyIUTU-TIpofaxku. JlaHHOe TOJOXEeHMe 3aKOoHa SIBJISETCS Ype3BBIYAiHO
BaXXHBIM JJI TTOCTPOEHUST BCEW CUCTEMBI UIOTEYHOTO KPEIMTOBAHUS B
Poccuu, KoTopast OCHOBaHa Ha TOM, YTO UMEHHO IpUoGpeTaeMoe UMYIIe-
CTBO SBNSIETCS OCHOBHBIM OOeCIie4YeHWEeM BO3BPATHOCTU KPEIMTHBIX

CpE€ACTB.

OdopmiaeHne odecneyeHNsaA KpeauTa

Ceityac cucteMa BBIITAYM MIIOTEYHOrO KPEIMTOBAHUS CTPOMUTCS Ha
TOM, 4TO obOecredeHre KpeauTa MOXET OBITh 0(pOPMIIEHO TpeMs CIIOCO-
0aMu:

* JIOTOBOPOM 00 MITOTEKE IMPUOOPETEHHOTO XIJIOTO MOMEIIEHUS C CO-

OTBETCTBYIOIIM HOTapHaJbHBIM YIOCTOBEPECHHEM CIENIKHM, a TaKkKe
roCyIapCTBEHHOM peTHCTpallieil BOZHUKAIOIICH UIIOTEKH;
TPEXCTOPOHHUM (CMEIIaHHBIM) ITOTOBOPOM KYIUIM-IIPOJAXUW M UIIO-
TeKH XUJIOTO TOMEIIEHUs, IIPU KOTOPOM BCE TPU 3aMHTEPECOBAH-
HBIE CTOPOHBI (KpeauTOp, 3aeMINMK, IIpOJaBell) IT0C/IeTOBaTEIbHO
¥ IIPaKTUYEeCKA OTHOBPEMEHHO (DUKCHUPYIOT, HOTapUaJbHO 3aBepsi-
IOT M PErUCTPUPYIOT IIepexoid IIpaB COOCTBEHHOCTH OT IIpoAaBlia
KBapTUPHI K ITOKyHaTeIo (3aeMIIUKY), a TaKKe WIOTeKYy HaHHOI
KBapTUpPHL B IIOJIb3Y KpPEeIUTOpa;
JIOTOBOPOM ITPUOOPETEHUS XKUJIOI0 ITOMEIICHMS 3a CUET KPEeOUTHBIX
CpeICTB, KOINa MITOTeKa IIProOpeTaeMoro XUJIoro IMOMEIIeHUST BO3-
HUKaeT B CWIy 3aKOHa B MOMEHT PETMCTpaldy JOroBOpa KyILIU-
MPOdAXM.

Takum o6pa3oM, 3aeMIIUK, IPUOOPETAIONINIl XUIbe 3a CYEeT KpeamuTa
6aHKa, CTAaHOBUTCS OOSI3aHHBIM IIepelaTh BHOBb IIpHOOpEeTaeMoe XUJIbe B
3ajor. CKjagplBaeTCsl CUTyallusl, B KOTOPOIi, HECMOTpsS Ha TO, YTO 3aKO-
HOmaTeIb YCTAHOBWII JUCTIO3UTUBHOCTh HOPMEL O IPEAOCTaBICHUU IIPUO0-
peTaeMOoro MMYIIEeCTBa B KayecTBe 3ajiora, IOA3aKOHHBIE HOPMaTHUBHEIC
aKTBl YCTAHABIMBAIOT O0S3aTeIBHOCTh II€peladyd TaKOTO MMYIIECTBa B
3aJIoT. YCI0BUSI 00 0013aTEIbHOCTU IPEIOCTaBICHUST IIPUOOpEeTaeMOro
MMYIIECTBA B Ka4eCTBE 3ajiora HETaTMBHO CKAa3bIBAIOTCSI Ha KOJIMYECTBE
MOTEeHIIMAJBbHBIX 3aeMIIMUKOB, KOTOpPbIE, HE OyIydu YBEpeHHBEIMU B BO3-
MOXHOCTH BO3BpaTa MHOJYYeHHOro KpeauTa, He XelaloT IpuodpeTaTh
XKUJIbE, C KOTOPBIM, BEPOSITHO, IIPUAETCS ITOTOM PacCTaBaThCs.
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B cooTBeTCTBMM CO CBOMM Ha3HaYeHHWEM MIIOTeKa oOecTieuMBacT WC-
MOJHEHNE JeHEXKHBIX 0653aTeNIbCTB 3aeMINMKa neped kpeautopom'. Of-
HaKO HEMOCPEICTBEHHO HOPMBI O <«II€HEXXHOM TpeOOBaHWUM» 3aKpeTIeHbI
TOJABbKO B OCHOBHBIX TOJIOXEHUSIX O 3aJore HEIBUXKUMOTO WMYIIECT-
Ba — WIIOTEKE, He SABISIOMMXCS HOPMATUBHBIM aKTOM M HOCSIIIUX PEKO-
MEHIATeIbHBIN XapakTep. MmoTeka obecrneynBaeT YIJIATy 3aJ0rofepia-
TEJTI0 OCHOBHOM CYMMBI OJITa TI0 KPEIUTHOMY JOTOBOPY WJIM MHOMY 00ec-
MeYnBaeMOMY WITIOTEKOM 00s13aTeNIbCTBY TOJHOCTBIO JMOO B YacTH,
MPeTyCMOTPEHHON TOTOBOPOM 00 MIOTeKe. 3aKOH TakKke IMpeaycMaTpuBa-
€T MCIOJIb30BaHUE WIOTEKW B KayecTBe oOecleueHUs] He TOJBKO B OTHO-
IEHUU TIOJTHOM CYMMBI J0JITa TI0 KPEIUTHOMY JOTOBOPY WJIM WHOMY Obec-
MeYMBacMOMY MIIOTEKOM 00s13aTeNIbCTBY, HO W ee¢ 4acTh (YCJIOBUSI OroBa-
pUBAIOTCS B JIOTOBOpE 00 MIIOTEKE).

Hrorteka, ycTaHOBJIeHHass B obecreyeHre WCITOJHEHHUST KPEIUTHOTO
JOTOBOpA WJIM JOTOBOpa 3aiiMa C yCJIOBHEM BBITIIATHI MPOLIEHTOB, obecrie-
YUBaeT TaKXe YIUIaTy KpPeauTopy (3aMMoOIaBIly) MPUYUTAIOIIMXCS €My
MPOILIEHTOB 3a IMOJb30BaHWE KPEAUTOM (3aeMHBIMU cpeacTBamu). Cpenu
TpeOOBaHUI O KPEIUTHOMY JOTOBOPY WMJIM JOTOBOPY 3aiiMa CJIedyeT BbI-
NeNsITh He TOJbKO CYMMY KpeauTa WM CyMMYy 3aiiMa, HO W BBIILIATY
MPOIIEHTOB IO YKa3aHHBIM JOTOBOPAM.

HOpH,Z[OK 3aKJIIOY€HHA OOTOBOpa MIIOTEKU

Tak Xe Kak M Apyrue TpaxmgaHCKO-TIPaBOBbIC TOTOBOPHI, TOTOBOD
WUIOTEKU 3aKJI0YaeTcsl B COOTBETCTBUU C OOINMMM MpaBUJIaMHU TpaXkIaH-
CKOTO 3aKOHOIATeNbcTBa. JlOrOBOp MIIOTEKM 3aKITI0YaeTCss MEXIY IBYMS
JIIIAMU, SIBJISTIOIIMMUCS €T0 CTOPOHaMM, — 3aJorojarejieM U 3aJlorojiep-
xateneM. [lpy 3TOM UITOTeKa MOXET oOecrednBaTh UCTIOJHEHNE OCHOBHO-,
ro o6s3aTeIbCTBA JIMIA, He SBISIONIErocsl CTOPOHOM MO TOTOBOPY HMIOTE-
K. B 3TOM ciydyae B IOTOBOpE YYacCTBYIOT TPHU JIMIIA, OMHUM U3 KOTOPBIX
SIBJISIETCS JTOJIKHUK IO OCHOBHOMY 00SI3aTEIbCTBY M B OTHOIIEHUW KOTO-
poro 3ajiorojareiib BBICTYaeT B KadecTBe MOPYYUTEIS.

JloroBop MITOTEKM COBepIlaeTcs B MUCBbMEeHHOUW (opme. 3aKOH He
MpenbsIBISIET TOMOJHUTENBHBIX TpeOOBaHU K ero ¢opMe, MO3TOMY OH
MOXeT OBITh COBEpIIIEH KaK IMyTeM COCTABJIEHUSI €IMHOTO JOKYMEHTa, CO0-
CTBEHHOPYYHO TTOAMMCAHHOTO CTOPOHAMU, TaK M JOIMYCKAaeTCs MCIOJb30-
BaHWe (DAaKCUMMJIBHOTO BOCIPOU3BEACHUS TOAMUCH C TOMOIIBIO CPEACTB
MEXaHWYEeCKOTO UM MHOTO KOMMMPOBAHUS, 3JIEKTPOHHO-IMMPOBOM MOMMM-
cu MO0 MHOTO aHaJlora COOCTBEHHOPYYHOU moamucu. OQHaKO MOCKOJBKY
JIOTOBOP MIIOTEKU TOIJIEKUT 00s3aTeIbHOM TOCYIapCTBEHHON permcrpa-

Ha neHexHbIil XapakTep 00s13aTelTbCTB, 00CCTIEYMBAEMBIX MIOTEKOM, YKA3bIBAeT
OIpe/ieJieHN e UTIOTeKH, IaHHoe B 11. 1 ¢T. 1 3akoHa 00 mroTeke.
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LINU, TIPEICTaBIsAeTCS HEBO3MOXHBIM 3aKJII0YeHHE JOTOBOPA MHBIM CIIOCO-
60M, KpoMe KaK B MPOCTOI MUCbMEHHOM (hopme.

CornacHo 3akKOHY 00 WMITOTEKE, JOTOBOP MITOTEKM IOMJIEXKUT 00s3a-
TeJbHOM TOCYIapCTBEHHOM pEerucTpaluy, W B cliydae HapylleHUsl TaHHOTO
TpeOGOBaHUs AOTOBOP MPU3HAETCS HUYTOXHBIM. BCTyIuleHHe B CHMTY TakKo-
IO IOroBOpa 3aKOH CBSI3bIBAET TaKXKe C MOMEHTOM T'OCYIapCTBEHHOM peru-
cTtpaiuu. He MOmIeXHT rocynapCTBEHHOM PErucTpallid B KayecTBE JOTo-
BOpa 00 MIIOTEKE MOroBOpP, B KOTOPOM OTCYTCTBYIOT CYIIECTBEHHBIE YCJIO-
BUsI, OlpefesieHHble cTaTheil 9 3akoHa 00 uIoTeke.

Takke He MOMJIEXUT TrOCyIapCTBEHHOUW PEerMCcTpallid MITOTeKa, YAO-
CTOBEpeHHasl 3aKJaaHOi B OTHOIIEHWU TaKMX IMPEIMETOB JOTOBOpa, Kak
MpeanpusITUs, Jieca, a TakKKe MpaBa apeHAbl TAKOro BHIa MUMylnecTBa. Ta-
KUM 00pa3oM, MpU HECOOMIONCHUY MPaBUI O COAEepPKaHUU TOroBOpa MIO-
TEeKU, TO eCTh (DaKTUYECKH B Clydae OTCYTCTBUS CYIIECTBEHHBIX YCIOBUIA
JIOTOBOpPA, OH HE MOXET ObITh MPH3HAH 3aKJIIOYEHHBIM W HE TOMIECXKHUT
rOCyIapCTBEHHON perucTpaiuu. JJoroBop CUMTAETCs 3aKIIOUYEHHBIM, €CIIU
MeXIy CTOpOHAMHU B YCTAHOBJIEHHOM (hopMe HOCTUTHYTO COTJallleHhe T10
BceM cyiiecTBeHHBIM ycioBusM (cT. 432 'K P®). CymiecTBeHHbIMU MpPU-
3HAIOTCS YCJIOBUSI O TpEAMETe A0TOBOpa, a TakXe Te, KOTOpble Ha3BaHbI
TaKOBBIMU B 3aKOHE M WHBIX HOPMATHBHBIX MPaBOBBIX aKTax JHMOO ycTa-
HOBJIEHBI TAKOBBIMM COTJIAIlIEHUEM CTOPOH.

B coorBercTBUM cO cTaTheil 9 3akoHa 00 MMOTEKe B JOTOBOPE UIOTE-
KU IOJIKHBI OBITh yKa3aHbl MpeAMET I0roBopa, OlleHKa, CYIIECTBO, pa3-
Mep M CPOK HUCIOJHEHUsI 00si3aTeIbCTBa, 00ECIeYnBAeMOTO UIMOTEKOM.
TakXe B TOroBope 00s13aTebHO JOJKHBI OBbITh YKa3aHbI MPaBO, HAa OCHO-
BaHMM KOTOPOTO 3ajorojaTeib 00jagacT MMYIIECTBOM, SIBJISIOIIUMCS
MpeIMeTOM JOroBOpa, a Takke TrOCyIapCTBEHHBI OpraH, 3aperucTpupo-
BaBIIWA JaHHOe TmpaBo. JlawHoe ycmanoeieHue 3aKOHA HANPAGAEHO HA
3awumy npae 3anoeodepicamens om HedoopocoeecmHo20 OONNCHUKA.

B ciywae ecniu umoTeka MpEaNpUsATHs, Jeca JUOO MpaB apeHAbl Ha
HUX YIOCTOBEpEHa 3aKJamHOM, TO TaKOil JOrOBOp CYMTAETCSI HEOEHCTBU-
TEeJbHBIM KaK 3aKJIIOYEeHHBI ¢ HapylleHWEeM YCTaHOBJIEHHOW 3aKOHOM
(bopMBbI, ¥ He TOMIEXUT TOCyIapCTBEHHOU peructpauuu. HecobGmoneHue
MpaBWI O TOCYIapCTBEHHOM PErMCTpallid JO0roBopa 00 MITOTEKe BJEYEeT
€ro HeJeMCTBUTEIbHOCTD.

HrnoTekoit obecrneynBaeTcsl BbIIJIaTa BCEX CYMM, MPUUYUTAIONIMXCS 3a-
Jorofepxareito. Eciau 1oroBopoM He MpeaycCMOTPEHO MHOE, TO UITOTeKa
obecreynBaeT TakXke YIIaTy 3aJlorofepXareilo CyMM, MPUYUTAIONINXCS
emy:

* B BO3MellleHWe YOBITKOB M/WJM B KadyecTBe HeycToiiku (mTpada,
MEeHW) BCJEACTBUE HEWCIOJHEHUSI, MPOCPOYKU UCITOTHEHUS WU
MHOTO HEeHaJJIexXallero UCIOJHEHUsST 00eCIeYeHHOTO UITOTEKOM 00si-
3aTeJIbCTBA;
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* B BUAC INPOLCHTOB 3a HCIIPABOMEPHOEC IMOJIb30BAHUC YYyXXKMMH JCHCXK-
HBIMU CpE€aCTBaMu, INPECAYCMOTPECHHBIX 00eCreYeHHBIM MITOTEKOM
00513aTEIbCTBOM 10O (beﬂepaﬂI)HbIM 3aKOHOM;

* B BO3MCIICHUHEC Cy,Z[C6HbIX U3OCPKEK UM HMHBIX pacXodOB, BbI3BaH-
HBIX 06paHI€HI/ICM B3bICKaAHUA Ha 3aJ10K€HHOC MMYLICCTBO,

¢ B BOBMCHICHME pACXOOOB IO p€ajin3aliuu 3aJIOKEHHOIo MMyLIECTBa.

Tpeﬁonaﬂml 3ajgoroaepaxkareiasa

Ecnu moroBopoMm He MpeaycMOTPeHO MHOE, TO MIOTeKa 00ecrieuruBaeT
TpeOGoBaHUS 3aJloToAepXaTesi B TOM 00beMe, KaKOW OHU HMMEIT K MO-
MEHTY MX YIOBJICTBOPEHHUS 3a CUET 3aJ0XXEHHOro mmyliiectBa. [lo obemy
npaBuity (ct. 337 'K P®) 3amor obecneumBaeT TpeOOBaHHE B TOM OOBE-
M€, KaKkoii OHO MMeeT K MOMEHTY YIOBJIETBOPEHUs. DTa HOpMa, BOCIIPOU3-
BelleHHas B MyHKTe 2 cT. 3 3aKoHa 00 UIOTeKe, HOCUT TUCIO3UTUBHBIN Xa-
paKTep, UTO MO3BOJISIET CTOPOHAM YCTAHOBUTh B JIOTOBOpPE MHBIE YCIOBHUS .

OCHOBHble NONA0JICEHUS. 3AKOHA CIENyIOIIne:

* mpeaycMarpuBaeTcss (Mo BBIOOPY CTOPOH) 3aKJIYeHUE J0roBopa
00 uroreke Kak B TpaaMIIMOHHON dopmMe Oe3 repenauu npaB 3aj1o0-
rojuepxaresisi IpyruM JuiiaM, Tak U B opMe 3akJagHOM, SIBISIO-
1Ieiics LIeHHOW OyMaroii;

* BCE UMOTEUYHbIE OIepaluy MOIJIeXaT roCcyIapCTBEHHOM perucTpaluu;

* JIeTaJlbHO YPEryJMpPOBaHbl B3aUMOOTHOIIEHUSI CTOPOH IO TOTOBOPY
0 Tiepexojie MpaB Ha 3aJI0XEHHYI0 HEIBMXKMUMOCTH OT 3aJ0TOAaTesI
K IpYTUM JIMIIaM B CJIydae ee JOTIOJIHUTEIbHOro oOpeMeHeHuUs Tpa-
BaMU TpeTbUX JIUI (TTOCJEAYIOUINII 3a/0T, apeHJa, CEPBUTYTA);

* 3aJI0XUTh MOXHO TOJIbKO Ty HEIBUXWMOCTb, Ha KOTOpPYIO y Bla-
Jeiblla UMEEeTCsl MpaBO Ha OTYYXAEHWE WIM Ha IPOJaxy;

* 3QJI0T CeJIbCKOXO3SIHCTBEHHBIX 3€MeNIb PEryJIUpPyeTcs CrelraaibHbIM
3aKOHOM.

CornacHo cratbe 5 3aKoHa 00 UIOTEKe, UTTOTEKOU, B YaCTHOCTH, MPU-
3HAETCs 3aJI0T TIPEATNIPUSATUS, CTPOCHUS, 3aHUSI, COOPYXEHUS WU UHOTO
00beKTa, HEMOCPEeACTBEHHO CBSI3aHHOTO C 3eMJIeil, BMECTE C COOTBETCT-
BYIOIIIUM 3€MEJIbHBIM YYaCTKOM WJIM MPAaBOM TMOJIb30BAaHUS UM.

Hnomexka — 310 obecriedyeHUe 00513aTENbCTBA HEABMXUMBIM MMYIIE-
CTBOM, TIpM KOTOPOM 3ajioTofiepXaTesib UMEeT MpaBo B clyvyae HEUCIOJI-
HEHMSI 3aJlorojiaTesieM 00s513aTebCTBa IMOJYYUTh YIOBJIETBOPEHUE 3a CUET
3aJI0)KEHHOW HeaBUXUMOCTU. MMylecTBO, Ha KOTOPOE yCTaHOBJIEHA MIIO-
TeKa, OCTaeTcsl BO BJaJeHUW U TMOJb30BAaHUM 3ajiorojaTesisi, TO €CTb
NOJKHUKA. B uIoTeuHOM J0TOBOpE TpeaycMaTpUBAIOTCS pa3UuHbIe Ba-

Ilanmiwoxuna E.B. Yxa3. cou. — C. 28.
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pUaHTBI B3aMMOOTHOIIEHMI MEXIy 3ajioroiepxkaresieM M 3alorojaTesieM.
Tak, corjameHreM MOXeT ObITh YCTAHOBJIEHO IIpaBO 3aJiorojepKaTesist
MMOJIb30BaThCsl TOXOAAMU OT 3aJ0KEHHOUW HEIBMKMMOCTU B CYET IOTralie-
HUST KpeauTa. J1OoroBOp MOXET NMpeaycMaTpuBaTh 3HAUYMTEIbHYIO CBOOOMY
NEeWCTBUI 3aJ0oTOAaTeNsl: BO3MOXHOCTh OTYYXKIEHMS 3aJIOKEHHOTO HMMY-
IecTBa ¢ TIEPEeBOIOM Ha IMpUOOpeTaTeNsl Mojra Mo 00s3aTelbCTBY, clada
€ro B apeHay, oOpeMeHeHUe ero HOBBIMU HOJTaMHu U T...

<I)0pMa 3AK/IIOYEC€HHUA J0TOBOpa MIMOTEKH

JloroBop 00 uroreke 3akjoyaeTcsl B BUIE 3aKJaJHOW M BCTyMaeT B
CHJIy ¢ MOMEHTa ee peructpanuu. Mmoreka coriiacHo HopMme cTaTbu 336
I'K P® moxer ObITh yCTaHOBJIEHA Ha:

* 3eMeJIbHbIE YYaCTKW;

* MpeamnpusiTUsl, 3JaHUS U WHOE HEIBUXUMOE HUMYIIECTBO, WCIIOJb-
3yeMoe B MpearnpuHUMATEIbCKOM MPakTUKE;
JKUJIbIE IOMa U KBapTHUPHI;
Jlayu, caloBble A0Ma, TapaXu W JIPYrue CTPOEHUS;
BO3JIyIIIHBIE U MOPCKUE Cy/a, Cyda BHYTPEHHEro ruiaBaHUsl U KOC-
MHUYECKUe OOBEKTHI;

* MHOE HeABMXUMOe uMmyliectBo (4. 6 ct. 340 K PD).

IMpenmeToMm 3amora He MOXET OBITh TpeOOBaHME, HOCAIIEE JTUYHBII
XapakTep, a TakXe WHble TpeOOBaHUS, 3aJIOT KOTOPBIX 3ampeileH (4. 1
cT. 336 TK PD).

HMroreka 3maHust UM COOPYKEHUS JIOMYCKaeTCs JIMIIb C OJTHOBPEMEH-
HOM .UMOTEeKON 3eMEeJIbHOTO yJyacTKa, Ha KOTOPOM DAacCIOJIOXKEHO 37aHue
(coopyxeHue), JUOO YaCTU 3TOrO 3EMEJILHOTO Y4yacTKa, 1O0CTaTOYHOTO
st GyHKIMOHAJIBHOTO o0ecIieyeHus 3aKjiaablBaeMoro 3aHusl (Coopyxke-
HUs). 3ajoronarelib BIpaBe 3aJIOKUTh MpUHAJIeXale eMy IpaBa apeH-
OBl JAHHOTO 3eMenbHoro yuactka (m. 3 cT. 340 'K P®D).

IIpu unoreke 3eMeIbLHOrO yyacTKa BMECTE C HaxOISIIMMUCS Ha HEM
3MaHUSIMU U COOPYXEHUSIMU TOCYIapCTBEHHasl perucTpalus WIOTEKU
MMPOU3BOAUTCS OPTaHOM, OCYUIECTBJSIIOIIMM PETUCTPALIMI0 UTOTEKU 3e-
MEJIbHOTO Yy4YacTKa, KOTOpbIN 00s3aH TepenaTh CBEIEHUsI O perucrpaluu
UMOTEKU OpraHy, MPOBOISIIEMY PETUCTPALIMIO COOTBETCTBYIOIIUX 3MaHUIA
U coopyxeHuii. Ha perucrpauuio UINOTEKU TMPeACTaBIsSETCS 3asiBIeHUE
3ajioroJiepxaTesisi, 3aKjaqHasi, JOKYMEHTbl, Ha3BaHHbIE B 3aKJaJHOU B
KavyecTBe MPUJIOXEHUST K Hel, 0Ka3aTeJIbCTBa YIUIAThl TOCYAapCTBEHHOM
MONUIVMHBI 3a perucTpaluioo. PerucrpaimoHHas 3anuch BKIIOYAET CBele-
HUS 0 3ajorojaaTesie, MH(GOPMAIUIO O TIpeAMeTe UIOTEKM, YKa3aHUS Ha
HaJu4yue TPeAllecTBYIOIIMX UITOTEK, CPOK JIEWCTBUSI UITOTEYHOTO 00s13a-
TeJbCTRA.
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ITonsaTHe 3aKjJaaHOM

JloroBop MIOTEKU MOXET ObITh OGhOPMJIEH IyTEM BbIIAYM 3aKJIAIHOM.
3aknamHas SIBISETCS MMEHHON LIEHHO Oymaroii, ymocToBepsIolleil mpaBa
ee 3aKOHHOTo Biaaaenbla. [IpakTrndyeckoe 3HaUYeHHWE 3aKIaOHOU 3aKiIodya-
eTcsi B TOM, YTO OHa MO3BOJSIET 3HAYUTEIbHO YNPOCTUTh U YCKOPUTH
000pOT HENBUXKUMOCTH.

Bnagenen 3akiamHoil mpuoOperaeT TpaBsa:

* Ha MOJIlydYeHHWE UCIIOJIHEHUS 1O JEHEeXKHOMY 00s3aTesIbCTBY, obecre-
YEHHOMY WIMOTEKOW, 0e3 MNpeaoCTaBIEHUS NPYTUX T0Ka3aTeNbCTB
CYIIECTBOBAHUS 3TOT0 00S3aTEIbCTBA;

* 3aj0ra Ha UMYUIIECTBO, OOpeMEHEHHOE UITIOTEKOM.

Takxe, sSBASSICh LIEHHOM Oymaroil, 3akjiagHas MOXET OBbITh CAMOCTOSI-
TEJIbHBIM OOBEKTOM TPaxXIaHCKUX MpaBOOTHolleHUi. OHa MOXeT cama
OBITh MPEIMETOM 3aJorTa WIU IPYTUX CHETOK.

Kak m ngpyrasi uMeHHas LeHHasi OyMmara, 3akjaJHas yIOCTOBEPSET
mpaBa TOTO JIUla, Ybe MMS Ha3BaHO B Heil. K Hell Takke mopyexar mpu-
MEHEHUIO0 OOIlMe MpaBuja O LIEHHBIX OyMarax, YCTaHOBJIEHHBIE TJaBOW 7
I'paxnmanckoro xomekca P®.

B cootBetcTBUM ¢ 3aKOHOM 00 UIIOTEKE 3aKJalHasi COCTaBJIsIETCS 3a-
JIoroJaTeIeM, a €CJIM OH SIBJSIETCS TPETbMM JIMIIOM (TO €CTh HE y4acCTBYET
B OCHOBHOM 00513aT€JIbCTBE), TO OH U HE SIBJISIETCS TOJKHUKOM IO 00s13a-
TEJbCTBY, 00€CIeUeHHOMY MIOTeKOi. 3akjaaHas BbIIAETCs MepBOHAYaIb-
HOMY 3aJIOTOJIEPXATEeN0 OPraHOM, KOTOPBI MPOU3BEN TOCYIApPCTBEHHYIO
PETUCTPALIMIO UTIOTEKH, TOCJE €€ PETUCTPALINU.

Tocyoapcmeennbim opeanom, ocyuecmeasitouum 2ocyoapCmeeHHy
peaucmpayuro npag ¢ HeOBUICUMbBIM UMYUW,eCMBOM, 6 HACmosuee 8pems
aensaromes DenepalbHass PEerMcTPANMOHHAS CJIYK0a U ee TeppUTOpPU-
aJIbHbIE NOAPa3aeIeHus.

ITockonbKy 3akitamHasi BASIETCSI LIEHHOW Oymaroii, To JOJisi Hee ocoboe
3HaUeHUE WMEIT (opMalbHble TNPU3HAKUW TIpU3HAHUS €€ TaKOBOM.
Bo-nepBbiX, B cinyyae eciii B JOKYMEHTE OyayT OTCYTCTBOBaTb CJIOBa «3a-
KJlagHasi» JIMO0 OyleT OTCYTCTBOBAaThb OJHO W3 YCJIOBUM, TMPETyCMOTPEH-
HBIX 3aKOHOM B Ka4ecCTBE OOSI3aTEJIbHBIX JJIS1 3aKJIaJHOW, TO TaKOU HOKY-
MEHT He MOXeT ObITh NMPU3HAH 3aKJianHoi. Bo-BTophix, 3aKOH 00 uroTe-
K€ TMpeaycMaTpuBaeT WCYEPNBbIBAIOIINKA TMEpeuyeHb CJy4yaeB, Korma
COCTaBJIEHWE W BblJaya 3aKJIaJHOW He NOIyCKaeTcs:

* KOrJa MpEeIMETOM WIOTEKU SIBIISIETCS MPEANpPUITHE KaK UMYIIECTBEH-
HBII KOMIUIEKC, Jieca WM MPaBO apeHMbl YKa3aHHOTO WMYIIECTBA;

* KOIjJa MIOTEeKOW obecreymBaeTcs JAeHeXXKHOe 00s13aTeIbCTBO, CyMMa
JloJira TI0 KOTOPOMY Ha MOMEHT 3aKJIIOYEHUSI TOTOBOpPA HE OIpeade-
JIEHa U KOTOPOE HE COMNEPXUT YCIOBUM, MO3BOJISIIOIINX OMPENETIUTh
3Ty CyMMYy B HaJJIeXallluli MOMEHT.

2 T'pymupsa JI. 1O.
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CornacHo 3aKOHY 00 MIIOTeKe 3aKJiamaHas JOJIKHA COIepXaTh DS
00s13aTeIbHBIX CBEJICHUI, a UMEHHO:

— CJIOBO «3aKJiagHasl» B Ha3BaHWU JOKYMEHTAa;

— ecJIM 3ajioromartejieM SBISIETCS TpaXJIaHWH, TO YKa3bIBaeTCs €ro
MmoTHoOe UMs ((haMWIus, UMs, OTIECTBO), MECTO ero peructpamuu. Ecim
3ayiorofatesyieM SIBJISIETCS IOPUIMYECKOE JIUIIO, YKa3bIBaeTCS ero HauMeHO-
BaHWE M MECTOHAXOXIEHHE B COOTBETCTBUU C YUYPEAMTEIbHBIMU TOKYMEH-
TaMu,

, — TIepBOHAYaJbHBINA 3aJloroaepXKaTesib, KOTOPOMY BBIIaeTCs 3aKJIal-
Hasl, ero MOJHOe MMSI M MECTO perucTpanuu (IJs rpaXmaHuHa), HauMe-
HOBaHWE W MECTOHaXOXAeHue (JJIST I0PUINIECKOTO JINIA);

— cBefieHUsI 00 00sI3aTeIbCTBE, KOTOPOe 00eCreuynBaeTCsl UMOTEKON, —
Ha3BaHME KPEOUTHOTO IOTOBOpA, WHOTO JIEeHEXHOTO 00s3aTelbCcTBa, C
yKa3aHUEM JaThl U MecCTa 3aKJIIOYeHMSI TAaKOro JOTOBOpa WJIM OCHOBAaHUS
BO3HMKHOBEHMST 0OECTIEYeHHOTO MUITOTEKOW 00s13aTeNIbCTBA;

— €CJIM 3aJI0TONATENb SIBJISIETCS MOJDKHUKOM IO 00ecTIedeHHOMY HMITO-
TEKOM 00SI3aTeIbCTBY, TO YKa3bIBAETCS TMOJHOE UMsI M MECTO PETMCTpAlU
rpaXmaHuHa Ju00 HaMMEHOBaHWE M MECTOHAXOXIEeHWE HIOPUIANYECKOTO
JIAIIA;

— pa3Mep CYMMBI 00sI3aTeJIbCTBA, OOECIEYMBAEMOTO MITIOTEKOM, pas-
Mep TIPOIIEHTOB, €CJIW OHU IOJJIeXXaT yIulaTe 1Mo TaKoMy 00s3aTelbCTBY.
CTOpOHBI MOTYT JOTOBOPHMTBCS HE O KOHKPETHOM pa3Mepe, a 00 YCIOBU-
SIX, KOTOPBIC TO3BOJIAT OMNMPEACTUTh 3Ty CyMMY M TPOLIEHTBI HA MOMEHT
HCTIOJTHEHUsI 00s13aTeNIbcTBa (HampuMep, pa3Mmep IMPOIECHTOB OyleT omnpe-
NeSAThCS HA MOMEHT MCTIOJTHEHUs 00s13aTeIbCTBa MO YYeTHOM CTaBKe, CY-
IIECTBYIOIE B MeCTe MCIIOJHEHUsI 00s13aTeIbCTBA);

— CpOK yIJIaThl BCell CyMMBI, TOIJIeXAIllel yraTe 3allorojepskaTe-
JI10, MO0 CPOKM M pas3Mep IulaTeXka B CUET TMOTaIleHUs OOIIei CYyMMBI.
CTOpPOHBI MOTYT HOTOBOPUTHCS 00 YCTAHOBJICHUM YCIOBMI, KOTOpBIE IO-
3BOJISIT OTPEACUTh TaKWe CPOKU M pa3Mephl IUiaTexkell (TIaH MmorameHust
noJra); .

— JOCTaTOYHO AETAJU3UPOBAHO HMMYILIECTBO, Ha KOTOPOE YCTaHABIIM-
BaeTCsl UIOTeKa, YTO TMO3BOJUT €r0 UACHTU(DUIIMPOBATh U PAa3IUYUTh OT
WHOTO CXOXEeTo uMmyllecTBa. Takoil maeHTHUhUIHUpYyeMol MHopMamuei
SIBJISIETCS TIpEXIe BCEro Ha3BaHWE MMYIIECTBA, €ro MOAPOOHOE OMHUCaHMeE,
a TakXXe MECTO ero HaxOXICeHUS;

— JIeHeXHasl OlleHKa UMYIIecTa, KOTopasi, KaK MpaBUJIO, YCTaHABIM-
BaeTCs MO COTJAIIEHUIO0 CTOPOH. VcKioueHHWe COCTaBiIsieT MMYIIECTBO, B
OTHOIIIEHUX KOTOPOTO YCTAHOBJIEHWE UITOTEKU SIBISIETCS 0OsI3aTeTbHBIM
B CHJIy 3aKOHa, W TOTJa OHO JOJIKHO OBITh OLIEHEHO TMPOoGhecCHOHATbHBIM
OLICHIIIMKOM U TOATBEPKIECHO €ro 3aKII0UeHHEM;

— TIpaBO 3ajiorojaTesiss Ha 3TO MMYyINecTBO. [Ipu 3TOM yKa3bIBaeTCs
HaMMeHOBaHUE TAaKOTO IpaBa, OpraH, ero 3aperucTpUpOBaBIIUIA, HOMED,
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JaTa ¥ MeCTO TOCYIapCTBEHHON PETUCTpallUM; €CIU MPeIMETOM HWIIOTEKU
SIBJIICTCSI TIPABO apeHAbl — TOYHOE Ha3BaHME MMYILIECTBA, SIBJSIOIIETOCS
MPEeIMETOM apeHIIbl, U CPOK ACMCTBUS TaKOro IMpaBa;

— obpeMeHeHHOe MMYIIIeCTBO, Ha KOTOPOE YCTaHaBIWBaeTCsl UITOTEKa,
MPaBOM TOXU3HEHHOTO TIOJTb30BAHUS, apeHIbl, CEPBUTYTOM, WHBIM TIPaBOM;.

— TIONINKCH 3aJIOTOJATENSI, a €CIM OH SIBJSIETCS TPETHbMM JIMIIOM TI0
OCHOBHOMY 00S13aTeJIbCTBY, TO M B Ka4yeCTBE OCHOBHOTO JOJKHMKA;

— HaANUCh TOCYIapCTBEHHOTO PErMCTPAllMOHHOTO OpraHa, KOTopas
NOJXKHA COAepXaTh IMOJHOe HaMMeHOBaHWE OpraHa, OCYIIECTBIISIOIIEro
rOCyapCTBEHHYIO pPErucTpaluio, IaTy, MECTO W HOMep, MOJ KOTOPBIM
3aperucTpMpoBaHa 3akKiagHas. DTH CBEACHUS 3aBepPSIIOTCS TMOAMUCHIO
TOJIKHOCTHOTO JIMIA M CKPEIUIAIOTCS MevYaThlo OpraHa, OCYIIeCTBIISIONIETO
TOCYIapCTBEHHYIO PETUCTPAIInIO;

— JaTa BBIIAYM 3aKJaJTHOW TepBOHAYATbHOMY 3allorofepKaTelio.

Ecnm B mOKyMeHTe OTpaXXeHbl He Bce IepedMClieHHbIe CBEIeHMS, Ta-
KO# MTOKYMEHT He MOXeT ObITh MPU3HAH 3aKJIaTHOW M He TOIJIEXUT Bbloa-
Yye TepBOHAYaJIbHOMY 3ajiorofepkaTenio. BmecTe ¢ TeM 3TOT mepevyeHb
CBeICHUI He MCYEPIBbIBAIONINIA, W TI0 COTIAIIEHUIO CTOPOH OH MOXET OBITh
JOTIOJTHEH JPYTUMU TaHHBIMU.

3akjagHas TpencTaBlisgeT coOOW enuHoe liejioe. B ciaydae ecnu oHa
COCTOWT U3 HECKOJbKHUX JIMCTOB, TO OHU IOJKHBI ObITH MPOIIUTHI, MPOHY-
MEepOBaHbl M CKPEIUICHBI MEYaThlo PETUCTPUpYIONEero opraHa. OToeabHBIE
JIUCTBI HE MOTYT COCTaBJISATh TpeaMeT chedok. IIpu HemocTaTOYHOCTU Ha
caMoii 3aKJIaHOM MecTa IJis MepelaTOYHbBIX HaIMKMCei, OTMETOK O HOBBIX
BJIaZiebIIaX M YaCTUYHOM HCIOJHEHUM OOECTIeYeHHOTO UITOTeKOM 00s13a-
TETbCTBA K 3aKJIATHON TPUKPETUISIETCS TOTMOJHUTEIbHBIN JIUCT, Ha KOTO-
pOM HAONMWCH M OTMETKH JealoTCs TaKuM 00pa3oM, 4TOObI OHM HaYWHAa-
JINCh Ha 3aKJaJHOM M 3aKaHYMBAJIWCh Ha 3TOM JIUCTKE.

Ecnmm BnociencTBun 0OHApPYXUJIOCh HECOOTBETCTBME 3aKJIaTHOMW JOTO-
BOpY 00 MIIOTEKE WJIM JOTOBOPY, 00S3aTeIbCTBO M3 KOTOPOTO 00eCIedyeHO
UIOTEKOW, TO BEPHBIM JOJKHO CUMTAThCS CONMEpXKaHMe 3aKinamHoi. OmHa-
KO TIpU 3TOM HEeoOXOIMMO YYUTHIBATh, YTO MPUOOpeTaTesb TaKOM 3aKiIai-
HOW He 3HaJl B MOMEHT COBEPIICHMSI CIEJKM W He TOJKeH ObUT 3HaTh
0 TaKOM HeCOOTBeTCTBMM. [lo3TOMY IepBOHAYabHBIN 3aJOrojepKaTeib
He MOXET CChUIAThCS Ha 3TO OOCTOSITENbCTBO, M 3TO MPABWJIO He OyIeT Ha
HEro pacrpoCTPaHSIThCS.

3aKOHHBIN Blaaesiell 3aKIalHOMi, CTOJKHYBIIMCH C TAKUM HapylIeHU-
€M ero ImpaB, MOXeT TpebOBaThb YCTpaHEHHUsI YKa3aHHOTO HECOOTBETCTBMS
MyTeM aHHYJIMPOBAaHUs 3aKJIaTHOW, HaXOMSAIIEWCss B €ro BIAaICHUM, W OM-
HOBPEMEHHON BBIIauM €My HOBOW 3akianHoii. Takoe TpeGOBaHHWE JOIKHO
OBITH 3asIBJICHO HEMEIJICHHO, KaK TOJIbKO BJAAENbIly 3aKJIaaHOW CTallo

MU3BECTHO O TaKOM HGCOOTBCTCTBI/II/I/Ha COCTaBUTEJS 3aKJIAaJIHOW BoO3Jjara-

%
2
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€TCsl OTBETCTBEHHOCTb 3a YOBITKM, BO3HUKIIUE BCJIEICTBUE OTMEYEHHOTO
HECOOTBETCTBUSI U €ro YCTpaHEeHMUsI.

HamomHuMm, 4TO 3aKjiamHas mpencraBisieT coboit ennHoe uenoe. [Ipu
9TOM K HEW MOTYT OBbITh MPUJIOXKEHBI TOKYMEHTBI, KOTOpPbIE OIPEIEIsIOT
YCJIOBUSI UTIOTEKHU JINOO KOTOPbie HEOOXOAMMBI JJIsl OCYILECTBICHUS 3aJ10-
rojaepxarejieM CBOMX IpaB IO 3aKJIagHOM.

B ciyuae ecniu B 3aKJIaHO# OTCYTCTBYeT yKa3aHME Ha TO, YTO TpuJja-
raeMble JOKYMEHTBI SIBJISIIOTCSI HEOThEMJIEMON €€ 4acTbio MO0 ecliv He
OIpeJeieHbl C TOYHOCTBIO, TO3BOJISIONIEH UACHTUDUIIMPOBATL 3TU JTOKY-
MEHTBI, TO OHU He OyAyT SIBISIThCSI 00S13aTEIbHBIMU JJIsl U1, K KOTOPBIM
rnmpaBa IO 3aKJIaJHOW Mepeluiu Mo J0TOBOpaM IMpojaaxu, 3ajora WUIu
WHBIM 00pa3oM.

JlokyMeHT, Ha3BaHHBIN «3aKjagHasi», B KOTOPOM OTCYTCTBYIOT.Ka-
Kune-Inbo JaHHbIEe, YKa3aHHbIE B 3aKOHE B KayeCTBE HEOOXOIMMBIX, HE
SIBJISIETCS 3aKJIaJHOW M HE TOIJIEXUT BblIaye MepBOHAYaJbHOMY 3aJI0TO-
nepxatento. B ciydae BblmayM 3aKiagHOW TpU UIOTEKEe B CUJIY 3aKOHa
BKJIIOUEHUE B 3aKJIaJHYIO NaHHBIX, yKa3aHHbIX B mnyHkTe 10 cT. 14 «Co-
JnepxXaHue 3akjagHOol», 00ecreynBaeTcsli OpraHOM, OCYILECTBIISIIOIIAM TO-
CYJApCTBEHHYIO peructpaiuio unotreku. [lopsimok BKIIOUEHUS 3THUX JaH-
HBIX B 3aKJalHYl0 ompexaensercs cratbeit 22 3akoHa o6 umnoreke. [lo co-
MIAlIeHUWI0 MEXy 3ajlorojaTresieM W 3ajiorojepxkareieM B 3aKIaIHYIO
MOTYT OBbITh BKJIIOUEHBI TaKXe NaHHbIE U YCJIOBUS, HE TMPEIYCMOTPEHHBIE,
HO U He MpoTuBOpeualue 3akoHy. [Ipu HemocTaToyHOCTM Ha camMoil 3a-
KJIaJIHOW MecTa JJIsi OTMETOK O HOBBIX BJajesibliaX U YaCTUYHOM MCIIOJTHE-
HUU 00eCNeYeHHOTro UIOTEeKOW 00s13aTebCcTBa JIMOO 3alMCU UHBIX HEOOXO0-
OUMBIX CBEACHUMN K 3aKJIAMHON MPUKPETISIETCS] T00aBOYHBIN JTUCT, Ha,KO-
TOPOM HAAINWCH M OTMETKU JAeJalTCs TakKUM 00pa3oM, 4YTOObBl OHM
HaYMHAJIUCh HA 3aKJalHOW M 3aKaHUYMBAJIUCH HAa 3TOM JucTe. Bce nucThbl
3aKJIaJHOU coCTaBsOT equHoe 1iejoe. OHU TOIXKHBI ObITh TPOHYMEPOBA-
Hbl M CKpEIJIEHbl TMeYaThid OpraHa, OCYIIECTBIISIIONIETO TOCYAapCTBEHHYIO
peructpauuio npas. OTnesibHbIE JMCTHl 3aKJIaJHON HE MOTYT OBITH Mpe.-
METOM ClIEJIOK.

HOTa])I/Ia.TIBHOC YAO0CTOBEPEHHUE AOroBopa MIMOTEKH

B mnocnenHee BpeMsl poCCUICKOE 3aKOHOAATEIbCTBO MAET IO MyTU CO-
KpallleHWsI KOJUYeCTBa TpaXkJIaHCKO-TPaBOBBIX CHEIOK, MOMJIEXAaIIuX
00s13aTeJIbHOMY HOTapvaJlbHOMY 3aBepeHuIo. OTHUM U3 TaKUX U3MEHEHUI
SIBJISIETCS OTMEHa 00sI3aTeIbHOTO HOTAPUAJTbHOTO YAOCTOBEPEHUS ITOTO-
Bopa unoreku. B xonme mexkadpst 2004 roga demepalbHBIM 3aKOHOM OT
30 mexkabps 2004 r. Ne 216-®3 B cratbio 20 denmepalibHOrO 3aKOHa OT
16 uronst 1998 r. Ne 102-d3 «O6 wumoreke (3ajiore HEIBUXUMOCTH)»
ObLTM BHECEHBI COOTBETCTBYIOIIE M3MEHEHUS..
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OCHOBHBIM apryMEHTOM JIJIsi OTMEHBI HOTapUaJbHOTO YIOCTOBEPEHUS
ObLIO JXeJJaHWEe CHU3UTh (PUHAHCOBOE OpeMsl YIaCTHUKOB CHETKHU, CBSI3aH-
HOe ¢ yIuiaToil HoTapuajibHOTO Tapuda (rocymapCTBEHHOUW MOIIJIWHBI),
YTO OBIIO CYHIECTBEHHBIM 3aTPyIHEHUEM IJisi GOJBIIMHCTBA YYaCTHUKOB
KAJAIIHOTO PBIHKA, KETAaloNIUX MyTeM WIOTEYHOTO XWJIMIIHOTO KpPeau-
TOBaHUs YJIYYIIWTh CBOW XWJIUIIHBIE yciaoBus. HoTapuamabHbIil Tapud
YCTaHABIWBAJICS B pa3Mepe MOJIyTopa TMPOIEHTOB OT CYMMBI JOTOBOpa,
MpeIMeT KOTOPOTO TMOMJIEKUT OLIEHKE.

IMpakTrKa pa3BUTUSI, UTTOTEYHOTO KUJIUIIHOTO KPEIUTOBAHMSI CBUIIE-
TETbCTBYET O CBOEl Xu3HecrmocoOHocTU. [IpaBurenbctBo PD paspabarbi-
BaeT (emepasbHble TPOTPAMMBI XUJIUIIHOTO MIIOTEYHOTO KPEeIUTOBAHUS,
TaKXe aKTUBHO JEWCTBYET WITOTEYHOE KPEIUTOBAaHWE Ha YPOBHE OTACITBbHBIX
perroHoB. Kpome Toro, Lenbiil psa KpyImHBIX 6aHKOB pa3paboTan U BHe-
IpsieT COOCTBEHHBIE TTPOTPAMMBI XKWJIUITHOTO UITOTEYHOTO KPEIUTOBAHUS.

CyliecTBEHHBIM HEIOCTATKOM B 3TOM Ipoliecce, MO MHEHHIO 0OJIb-
IMWHCTBA CMEUAMCTOB, SBJISLICS BOIPOC HEOOXOTUMOCTH HOTapHaIbHOTO
VIOCTOBEPEHMS JTOTOBOpa MITOTEKH.

B mepByio odepenb Takoe YIOCTOBEpPeHHME TPeOOBAJO AOTIOJHUTEb-
HBIX (DMHAHCOBBIX 3aTpaT OT CTOPOH cAeAKU. JIpyrmM apryMeHTOM IJist
MPUHATHUS pellleHUuss 06 OTMeHe 00s13aTeIbHOT0 HOTapUaJbHOTO YIOCTOBE-
PEHUS JTOTOBOPOB MIIOTEKU OBLIO TO, YTO HEOOXOAUMOCTh B HOTapUaTbHOMN
MpOBepKe NeHCTBUTEIBHOCTU CAEIKU OTIajia, MOCKOJBKY caM JOTOBODP TO-
MHMO TPOYETO TMOMJIEKHUT rocydapCTBEHHOM peructpanuu. OTHUM M3 3Ta-
OB TaKOW PETUCTPAIIMU SIBJISIETCS TIPOBeACHUE IOPUINISCKON IKCITEPTU3BI
MpeACTaBICHHBIX IJIsI TOCYNAapCTBEHHOM PErucTpaliuyd JOKYMEHTOB, KOTO-
pas ¥ nejaeT M3IMIIHUM YyJacTHe HOoTapuyca B O(OpMIICHUU CHETKU.

CornacHo cratbe 163 'K P® 1o cornaiieHuI0 CTOPOH CAENIKAa MOXET
OBITH COBepllieHa B HOTapHaJIbHO YIOCTOBEPEHHOW (hopMe, XOTs IO 3aK0-
Hy Takoe YIOCTOBepeHHMe U He SIBJIsieTCsT 00si3aTeNbHbIM. [1o cBoeMy ke-
JIAaHUIO CTOPOHBI JOTOBOpPA UITOTEKH, TPEXIe YeM 3aperMcTpMpOBaTh caM
JIOTOBOP YW UIIOTEKY (3aJIor HEIBMKMMOTO MMYIIECTBA), MOTYT 0OpaTUThCS
B HOTapuajbHYI0O KOHTOpY IJIsI COBEpIIEHUS JOTOBOpa B HOTapuaJbHO
yaocToBepeHHOM (dopme. [Ipu 3TOM TipaBa U 00SI3aHHOCTU Y CTOPOH TIO
JOTOBOPY BCE PaBHO BO3HUKHYT TOJIBKO ITOCJIE TOCYIApPCTBEHHOM PErucT-
panum.

BoO3HUKHOBEeHME MIOTEKHM B CHJY 3aKOHa
(3aKOHHas UMOTEKA)

B kaxmom npaBUJIC €CTb UCKIIOUYCHUA, TaK U MIIOTEKA MOXET BO3HUK-
HYTb U B CJay4da€, Kormga aoroBop 00 HUIIOTEKE, TO €CTb BOJCHUIBABICHUC
3ajorogarecjid U 3ajgoroacprxkarecjd, HallpaBJICHHOC Ha YCTAHOBJICHUC 3a-
Jjora HEABMKMMOCTHU, OTCYTCTBYCT.
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Cneuunduka TaKOro BHUIAa UIOTEKU MO3BOJISIET TOBOPUTh 00 0CO00Ii
Pa3HOBUIHOCTU UTOTEKU — UNOMEKU 6 CUAY 3aKOHa (3aKOHHOU UIOTEKU).

PasrpaHuyeHue AaHHOrO BMUAA UIIOTEKM TpPeaycMOTpeHO uB [pax-
IAaHCKOM KOJIEKCEe, COTJIaCHO KOTOPOMY 3aJIOl BO3HUKAET B CUJIYy IOTOBO-
pa, a TakxXe Ha OCHOBAaHUM 3aKOHa MPU HACTYIJIECHUU yKa3aHHBIX B HEM
0OCTOSITEBCTB.

dakTHyecKr 3aKOHOJATE]b BUIUT BO3MOXHOCTh BOZHUKHOBEHUS 3a-
Jiora MpU YCJIOBUM 3aKJIIOUEHUsI IOrOBOpa O 3ajiore JuOO HE3aBUCUMO OT
3aKJIIOUEHMSI TAaKOTO IOrOBOpa, HO B OOOMX Clydyasix NMpU HaJIUUYUU yKa-
3aHHBIX B 3aKOHE OOCTOSITEIBCTB.

B mepBoM ciiyyae peub MAET O JOTOBOPHOWM MIIOTEKE, KOTOpasi BO3HU-
KaeT B CUJIYy BOJIEM3bSBJICHUS CTOPOH, HAIPaBJICHHOIO Ha €€ YCTaHOBJIE-
HUe, U IPYyTUX IOPUANYECKUX (PaKTOB.

Bo BTOpOM Cilyyae — O 3aKOHHOI MMOTeKe, KOTOpasi BO3HUKAET MpPU
HaJWYMU ONpeAeIeHHBIX 3aKOHOM IOpUIMYECKUX (hakTOB, MPU OTCYTCT-
BUU BOJICU3bSIBJICHUS CTOPOH Ha YCTAHOBJICHUE UIOTEKHU, TO €CThb 3aKOH-
Hasl UIOTEKa BO3HUKAET MPU JIBYX YCIOBUSIX:

* B CHWJIY OOCTOSATEIbCTB (IOpuaMYECKMX (aKTOB), YKa3aHHBIX B 3a-

KOHE, a He B CWJIy 3aKOHa;

* B UYKCJIE 3TUX OOCTOSITENILCTB OTCYTCTBYET NOTOBOp OO WUIIOTEKe.

st TOrOBOPHOI WIMOTEKU orpenessioniee 3HaueHue umeer GakT ro-
CYyJapCTBEHHO! perucTpaluu, ¢ MOMEHTAa KOTOPOW OHA CUMTAETCS] BO3ZHUK-
meil. 3aKOHHas UIMOTEKa CYMUTAECTCS BO3HUKIIECH MPU HACTYIJIEHUU yKa-
3aHHBIX B 3aKOHE OOCTOSITEILCTB, a €€ TOCydapCTBEHHasl perucrpaius He
MpeaycMOTpeHa, M, COOTBETCTBEHHO, HE HOCUT MpaBOyCTaHaBJIMBAIOIIETO
xapaktepa. UMeHHO 310 (hopMaibHOE pa3jinyve MPUBOIUT K BOBHUKHOBE-
HUI0O MHOXECTBA CKPBITBIX, HEIJIACHBIX MITOTEK, MOMYCKAIIIUX BO3MOX-
HOCTb JBOWHBIX MpOAax HEIBUXUMOCTHU.

Kpome Toro, 3akOHHYI MIOTEKY MOXHO pa3feivTh Ha ABa BUOA: UM-
nepamusHyr) u OUANO3UMUBHYIO.

ITepBasi BO3HUKAET MOMUMO BOJU CTOPOH B CHJIy MMIIEPATUBHBIX
HOpM 3akoHa. Hampumep, mo 1oroBopy peHThI MoJiyyaTesjb PeHThI, 6e3-
YCJIOBHO, MpuoOpeTaeT MpaBo 3ajora Ha IepegaBaeMoe IO JOTOBOPY
UMYILECTBO.

JMCrio3uTUBHAs 3aKOHHAas WIOTEKa Mpe/rojaracT BO3MOXHOCTh Kak
BO3HUKHOBEHMSI UIIOTEKM, TaK U €€ «HEBO3ZHMKHOBEHHUS» IO COLJIAIICHUIO
cropoH. CTOpPOHBI MOIYT 3apaHee MpealyCMOTPETb, UTO UIOTeKa HEe BO3-
HUKHET B CWJIy 3aKOHa.

Poccuiickoe 3aKOHOAATEIbCTBO MpPENLyCMaTPUBAET CJEAYIOIINE OCHO-
BaHUs BOBHUKHOBEHMSI 3aKOHHOI UMOTEKU:

* peHTa;

* yaepxkaHue;

* Mpojaxa B KPEIWT;

* WMOTeKa XWUJIbIX JOMOB U KBapTHUD.
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Ilo docosopy penmuvt 00Ha cmopoHa — noayuamend peHmvl nepedaem
Opyeoil cmopoHe — NAGMENbUUKY PDEHMbL 8 COOCMBEHHOCMb UMYUWECMB0,
a niamenvujuk peHmsl 0053yemcs 6 00MeH HA NOAYYEeHHOe UMYUeCHeEo
nepuodu1ecKy BbINAAYUEAMb NOAYHAMEN) PeHmY 6 6ude ONpedeNeHHOll
OCHEeNCHOU CYyMMbL AUOO Npedocmasisims Cpeocmea Ha e20 coodepiucaHue
6 uHol ¢hopme. .

IIpu stoM cormacHo nmyHKTY 1 ct. 587 'K P® cBOeBpemMeHHasT BbIILIA-
Ta PEHTHI IJIATEJIBIIMKOM PEHTBI 00ecreynBaeTcsl IpaBoM 3ajiora Ha Tepe-
JaBaeMoe HMYIIECTBO, KOTOPOE BO3HUKAET Y IOJiyyaTesisi PEHThl. DTO
MpaBO BO3HUKAET y MOJydaTesisi peHThl MTOMUMO €ro BOJM U HE MOXET
OBbITh U3BMEHEHO MO COIJIALIEHWIO CTOPOH.

B cootBerctBUM co cTtaTheil 584 'K P® moroBop peHTH HeABMXKUMO-
ro UMYILECTBA MOJJIEXKUT rOCYIapCTBEHHOIM peructpauuu. I[1pu 3ToM mpsi-
MBIX TIPEANUCAHUI O HEOOXOAMMOCTH PETMCTpallMi PEeHThl Kak oOpeMeHe-
HUSI HEABMXKMMOCTH B 3aKOHOJATeNbCTBe HeT. HO MOCKOIbKY MyHKTOM |
cr. 586 TK P®D penra npsMo mpu3HaHa OOpeMEHEHUEM HEIBHXUMOCTH,
TO HAa Hee aBTOMATMYECKU NOJIXKHO PACIPOCTPAHATHCS MCKIIOUEHUE, yCTa-
HOBJIEHHO€ MYHKTOM 3 c¢T. 7 3akoHa or 21 wmiomst 1997 r. Ne 122-®3
«O rocymapcTBEHHOW peTHCTpallMy MpaB Ha HEIBUXXUMOE MMYIIECTBO M
CIEe0K C HUM»: CBEIEHUSI MTPaBOyCTaHABIMBAIOIIUX TOKYMEHTOB 00 0bOpe-
MEHEHUSIX HEeIBMXXMUMOCTU OTHOCSITCSI K YHUCIY OTKPBITBIX, TO €CTh MPEIoC-
TaBJISIIOTCS JIIOOOMY XKeJlalolleMy Ha YCJIOBUSIX, YCTAHOBJIEHHBIX Ha3BaH-
HbIM 3aKOHOM. ODTO TMPaBUJIO MO3BOJSIET CUUTATh JIETaJbHYIO MITOTEKY,
obecrneunBalollyl0 BbITIJIATY PEHTHBIX TJIaTeXeil, TIacHOIA.

VYaepxaHue mpeacrtaBiseT coboil cnocod obecrieyeHUsT UCIOJHEHMS
00s13aTeNIbCTBA, IPU KOTOPOM KPEAUTOP, Y KOTOPOrO0 HAaXOOUTCS Belllb,
nojJjiexalnas Iepenade MOJDKHUKY, BIpaBe B Clydae HEUCIIOJHEHMS UM
B CPOK 00s13aTeJIbCTBA IO OIUIaTe 3TOIl BEIIM WJIM BO3MEILICHUIO KPEeIUTO-
Py CBSI3aHHBIX C HEIO M3AepXEK U APYTUX YOBITKOB yIepXKHBaTh €€ 10
TeX IIOp, ITIOKa COOTBETCTBYIOIIEe 0053aTeIbCTBO HE OyIeT MCIOJIHEHO.

Tak, cormacHo cratbe 360 'K P®, kpeautop BmpaBe MOJYYUTH
YAOBJICTBOPEHUE CBOUX TPeOOBAHWI M3 CTOMMOCTU yIepXKMBaeMOil Be-
Y B o0beMe U B IOPSAKE, MPeIyCMOTPEHHBIX AJIsl TpeOOBaHUil, obecrie-
YeHHBIX 3ajioroM. TakuMm o6Gpa3oM, IIpH OTCYTCTBUM MEXIY KPEeAUTOPOM U
IOJDKHUKOM HOTrOBOpa O 3ajJore W IIPU HAJIWYMU OOCTOSITEIbCTB, yKa3aH-
HBIX B 3aKOHE — HEUCIIOJIHEHUE NOJKHUKOM B CPOK CBOETO 00SI3aTeNIbCT-
Ba, y KpeIMTopa BO3HUKAET IIpaBO 3aJiora Ha YACPXKMBAEMYIO Belllb.

OgHOBpeMEHHO" BO3HUKAET BOIIPOC, MOXET JU HEIBMXKHUMOCTbH OBITh
yaepXuUBaeMoi Belllblo? YAepXKMBaTh MOXHO TOJBKO Ty Belllb, KOTOPOI
Blajeelllb, TO €CThb Belllb, KOoTopas (PaKTUYEeCKH HAXOAUTCS y Tebs.
ITockonbKYy HEIBMXXHUMBIM HMMYIIECTBOM SIBIISIETCS MMYIIECTBO, KOTOPOE
Hepa3pbhIBHO CBSI3aHO C 3eMJieil, TO BO3MOXHOCTb yAepKaHHUS TaKOTO
MMYIIECTBa SIBJISIETCS IIPOTUBOECTECTBEHHOIA.
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IIpomaxa B KpemWT IPEAINOJaracT OILIaTy TOBapa 4Yepe3 OIpelelicH-
HOE BpeMs IIOCJIe €ro Iepefadyd ITOKymaTeaw. IIpd 3TOM COIJIacHO
myHKTY 5 c1. 488 u nyHkty 3 c1. 489 'K P® ToBap, npomaHHbIN B Kpe-
IUT, B TOM YHCIIE C YCIOBUEM O PacCpodyKe, IMPU3HAETCS HAXOISIIUMCS B
3ajJIore y IpOojaBlia C MOMEHTA €ro Iepefadyu IOKYIaTeIio B obecrieueHue
HCIIOJHEHUS TIOCAEIHUM OOSI3aHHOCTH II0 OILIATE, €CIM MHOE He IIpery-
CMOTpPEHO JOroBOpoM. JlaHHas HOpMa PacIpOCTPaHSIETCS Ha BCe BHMIBI He-
IBUKMMOCTH, KOTOPBIE MOIYT OBITh IPEAMETOM KYIUIM-IIPOIAXMU.

IIpu 3TOM 3ajor HeABMKMMOTO MMYIIECTBAa, MPOJAHHOIO B KPEIWT,
SIBJISIETCS 3aKPBITON MH(pOpMaAIUeil IJIs1 TPEThbUX JIMI, IMOCKOJBKY 3aMHTEe-
pecoBaHHOE JIMIIO HE MOXET IMOJIYYUTh MHPOPMALIMIO O TOM, YTO KOHKPET-
Hasl HeIBVDKMMOCTD SIBJISIETCS IPOAAHHOI B KPEOUT U 3aJ0KEHHOCTD €Ile
He ToraiieHa, ITOCKOJIbKY TaKMe CBEICHUSI He SBIISTIOTCS OTKPBITHIMU IS
HEOrpaHMYEHHOI'O Kpyra JIMII.

CoracHo IMyHKTY 3 cT. 7 3aKOHA O perucTpaluy, comepxXaHue IIpa-
BOYCTaHaBJIMBAIOIINX TOKYMEHTOB MOXET OBITh PacKpPBHITO JIMIIbL OrpaHM-
YeHHOMY KPYTY JHII. DTO O3HA4aeT, YTO 3aMHTEPECOBAHHOE JIMIIO JIUIIECHO
BO3MOXHOCTH YCTaHOBHUTb, MMEETCS JIA B ITOTOBOPE KYIJIM-IIPOJAXU He-
IBVDKMMOCTHU YCJIOBHE O pacCpOYKe OILIAThl, 1 COOTBETCTBEHHO, O HaJlH-
Yy 00peMeHeHUsI HeIBMKUMOCTHU 3aJloroM. bojee Toro, maxe ecim 3amH-
TepecOBaHHOE JIUIIO 3HAaeT 00 YCIOBUHU OIUIATHEI B pacCpOYKy, TO BBIBOH O
HaJIU4YMU oOpeMeHeHMsI OyleT BCce paBHO MPEIIIOJIOXUTEIbHBIM, ITOCKOJIb-
Ky CBelleHMsI 00 MCIIOTHEHHMHU 0053aTeJIbCTB HE BBITEKAIOT M3 IOTOBOpA.

TakuMm oOpa3zoMm, MITIOTeKa HEIBMXKMMOIO MMYIIECTBAa, BO3HUKAIOIIAS
B CWJIy 3aKOHAa, MOXET HEeCTU MOpOil M HeOJarompUsATHBIC MOCIEICTBUS
B CHJIy CBOEH HEIJIACHOCTH.

WNnoreka XWUABIX TOMOB M KBapTHUpP, KYIUICHHBIX 3a CYeT KpeauTa
0aHKa WM MHOM KPEeIUTHOI OpTraHM3allMy JIMOO 3a CUeT ILIeJIEBOro 3aiiMa,
MIPEAOCTaBJICHHOTO APYTUM IOPUANYECKUM JIMIIOM, BO3HUKAET B COOTBET-
CTBUHM cO cTaTbell 77 3akoHa 00 MIIOTeKe 0e3 KaKOro-Jmbo HOITOJHUTEIb-
HOTO COIJIALIeHMUS.

DenepanbHBIl 3aKOH 00 MIIOTEKE NpEayCcMaTpUBacT YCTaHOBJICHHE
3ajiora HeIBMKMMOCTH, KOTOpOe oOecreuyrBaeT KPeAUTHOE 0053aTelIbCTBO
0aHKa, KPeAUTHOM OpraHM3allMy WJIM MHOTO 3aeMInuKa. B TakoM .ciaydae
IIpaBoO 3ajioTa BO3HMKAET y 3acMINMKAa C MOMEHTa PEerucTpaludy JOTOBopa
KYIUIN-TIPOAAXU XHUJIOI0 JAOMa WJIM KBapTHUPHL.

I'paxkmaHcKoe 3aKOHOIATEJIBCTBO HE IpeaycMaTpHBaeT TaKOTO BUIA
KYIUIN-TIpOAaxky KBapTUPHI (KMJIOTO JAOoMa) 3a cyeT Kpenuta O6aHka. [lo-
3TOMY B CJIy4ae €CJIM CTOPOHBI CAMOCTOSTEILHO HE IPEIyCMOTPSIT B JIOTO-
BOpe MCTOYHMK CPEICTB Ha IPUOOpETeHME XUJbs, TO HOrOBOpP KYILIM-
MpoJaxkyW HEABMKMMOCTH OyIeT 3aperuCTPUPOBAaH B COOTBETCTBUU C 3aKO-
HOM, HO 0e3 ymOMHMHaHWS IIpaBa 3ajora. Ilpm 3ToM 3aeMIIUK He TepseT
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CBOE TIpaBO 3ajiora U 6e3 perucTpaliu, OJHAKO JJIS TPETbUX JIUI[ TaKas
WTOTeKa SIBJISIeTCS B GOJBIIMHCTBE CIy4aeB HETJIAaCHOM-

BMmecte ¢ aTUM cliemyeT OTMETUTb, YTO 3aKOH TIPEIOCTaBIISIET CTOPO-
HaM BO3MOXHOCTb TPEIYCMOTPETh B JIOTOBOPE KYIUIEe-TIPOJAXKH KBapTUPHI
(KwIoro moma) OTCYTCTBUE MITOTEKU KaK TakoBoii: «Eciu mHoe He mpemy-
CMOTPEHO 3aKOHOM WJIA TOTOBOPOM, KUJIOW JOM WJIW KBapTupa, mpruobpe-
TEHHBbIE B COOCTBEHHOCTh Ha CpEICTBa KpenuTa 66aHKa WJIM MHOW OpraHu-
3allMU, CYMUTAIOTCS HAXOMSIIUMUCS B 3aJI0T€ C MOMEHTa TOCYIapCTBEHHOM
perucTpaly TOroBopa KYIUIM-TIPOAAXKH XHUJIOTO IOMa WJIN KBAapTHUPBI».

Takum o6Gpa3oM, MCXOIs U3 TOJOXEHMI 3aKOHAa MOXHO cKa3aTbh, YTO
TOJBKO B OTHOIICHWM 3aKOHHOW MIIOTEKM, Ob6ecTieYuBalolleil BBITLIATY
PEHTBI, a TaKXe WITOTEKU, B OTHOIIEHUN HEIBMKUMOCTH, KOTOPOU Kpenu-
TOp BJlaJeeT Ha MpaBe yIepXaHWs, CYIECTBYeT TJIaCHOCTh WITOTEKM.
B ocTanbHBIX CiIy4asx HMIIOTeKa SIBJISETCS HETJACHOW W BO3HUKAeT OHa
BHE 3aBUCHMOCTU OT TOCYIAapCTBEHHOW PEerucTpalyu, 4YTO, B CBOIO OYe-
pelb, He 3alluiiaeT MpaBa M 3aKOHHBIE MHTEPECH TPEThbUX JIWII, KOTOPBIC
MOTYT BBICTYNaTh CTOPOHAMHU B TOCIEOYIOUIUX CAEOKaX OTYYXICHHS He-
IBIKMMOTO MMyIecTBa. Ha NMpakTWKe OTCYTCTBME TpeOGOBaHUSI rocynap-
CTBEHHOW PETUCTPAIIMU B OTHOLIEHUH 3aKOHHOM MTIOTIOTEKU U OTCYTCTBUE ee
B KadyecTBe 00sI3aTeJIbHOTO 3JIEMEHTa JOroBOpa KYIUIM-IIPOJAXH HEIBH-
KMMOCTH B paMKax WITOTEYHOTO XWJIMIIHOTO KPETUTOBaHUS MOXET TMpH-
BECTM K MacCOBOMY HapyIIeHWIO MpaB TpaxIaH.



I'TABA2. HOPMATHUBHO-ITPABOBOE
PETYINPOBAHMUWE
MIIOTEYHOTIO XNUJITNINIHOTIO KPEJUTOBAHUA

IIpaBoBass ocHOBa
MNOTEYHOT0 XUJIHUIMIHOTO KPeAuTOBAHUS

I1paBoOBYIO OCHOBY WMIOTEUHOTO XMJIWIIHOTO KPEIUTOBAHUSI COCTABIISI-
0T ¢hedepanvhbie (0bwjepocculickue) MU MeCHHble HOPMAMUGHbIE NPABO-
evie axmbl. DenepanbHyl0 MPaBOBYIO 6a3y WITOTEYHOTO XUIUIIHOTO Kpe-
IUTOBAaHMS B HacTosllee BpeMsl 0oOpa3ylorT:

— TI'paxnanckuii kogekc P® (yacTu mepBasi, BTOpasi U TPETbs);

— MenepanbHbIil 3aKoH OT 16 uronsg 1998 r. Ne 102-P3 «O6 umore-
Ke (3aJI0re HEeABUXKUMOCTH)» C MOCIEAYIOIIUMHA U3MEHEHUSIMU W JTOTTOJTHE-
HUSIMU,

— nocraHoBieHue [IpaButenbctBa P® ot 11 guBaps 2000 r. Ne 28
«O Mepax IO pa3BUTHIO CHCTEMBbl MIIOTEYHOTO KIJIMIIHOTO KPETUTOBAHUS
B Poccuiickoit denepannu». DTUM IOCTaHOBJICHHEM ObUTa OmoOpeHa
KoHuenuust pasBUTUsI CUCTEMBI UITOTEYHOTO KIJIMIITHOTO KPEIMTOBAHUS
B Poccum, yTBepXIeH IUIaH MOATOTOBKU IPOEKTOB HOPMATHMBHBIX MPABO-
BBIX aKTOB, OOECIEYMBAIOIINX Pa3BUTUE CUCTEMbI MITOTEYHOTO KMUJIWIIHO-
ro KpenutoBaHus B Poccum, peKOMeHIOBaHO OpraHaM MCIOJHUTEIbHOMN
BJIAaCTU cyObeKTOB Poccuiickoit Denepaunii ¥ opraHaM MECTHOTO CaMo-
yIpaBJieHUs pa3pabaTeiBaTh Ha OCHOBe KOHIENMIMM pernoHajIbHBIE TPO-
rpaMMbl MTIOTEYHOTO XKUJIUIIHOTO KPETUTOBAHUS.

KoHuenuus pa3BuTHus
CHUCTEMbI UNMOTEYHOIO KNUJUIMHOI0 KPeAUTOBAHUA
B Poccun

KoHImenus pa3BUTUSI CHCTEMbI MIIOTEYHOTO XUJIUIIHOTO KPEIUTOBa-
Hus B Poccuiickoit ®@enepaiiuu, MOATOTOBIeHHas B pa3Butue denepaib-
HOU meneBoil mporpamMMbl «CBO#l JOM», OTpeneisseT MeCcTO U pOJib
HUTIOTEYHOTO XWJIUIIHOTO KPEAUTOBAHMS B XWJIUIIHOM (UHAHCUPOBA-
HUU, a TakKXe CTpaTerWio TOCyldapcTBa B CTAHOBJICHHMHW W Pa3BUTHU HaH-
HOIT cephl.
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CoBpeMeHHasl TOCyIapCTBeHHAs XWINIIHAS TTOJIMTUKA TOJIKHA, Hapsi-
Iy C TpeXHeW OpUeHTalMeld Ha HYXObl COLMAIbHO HE3AIIUIIEHHBIX
TPYIN HAceNeHUs, CHEJaTh HOBBIM aKIEHT Ha PEIIeHUE XWJIUIIHBIX MPO-
0JieM OCHOBHOW YacTW padOTaloIIEero HACEJEHUs, PacloJiaralolero Cpem-
HUMHU J0XOJlaMU, HAKOIUJICHUSIMU W UMEIOIIMMU XUJIbe B COOCTBEHHOCTU
B pesyJsibTare OecruiaTHOW npuBaTu3anuu. OCHOBHBIM CIIOCOOOM PEUICHUS
KWJIMITHOM TPOOJIeMbl IS 3TOW YacTW HaceJeHUs SBJISIETCS JOJITOCpOY-
HO€ WIOTEYHOE XUJIUIIHOE KPeIUTOBaHUE, BO3MOXHOCTb U HEOOXOmu-
MOCTh OPTaHUM3allMM KOTOPOTO pacKpbIBaeTcs B HacTosied KoHuemmuu.
B nokymeHTe ompeneseHbl OCHOBHbIE 1I€JIM M TPUHLMIBI (HOPMUPOBAHUS
CUCTEMBI UITOTEYHOIO XUJIUIIHOTO KPEAUTOBAHUS C YYETOM POCCHUUCKOTO
3aKOHOJATENbCTBA U CYIIECTBYIOIIUX COLMAIbHO-9KOHOMUYECKUX YCIIO-
Buii. KoHuenuusi BKjIOYaeT moapoOHOe omnmucaHue HOpMUPOBAHUSI CUCTE-
MBI JOJTOCPOYHOTO WMOTEYHOTO XWJIUIIHOTO KPEAUTOBAHWSI, a TakKxke
OpPraHU3alMOHHO-3KOHOMUYECKOTO MEXAaHU3Ma TMPUBJIECUYEHUS] KPEAUTHBIX
pecypcoB B 3Ty cdepy.

B KoHuenmuu HamedeHbl KOHKPETHBIE HANPABIECHUSI COBEPIIEHCTBO-
BaHUSI 3aKOHONATEIbHOW W HOPMATUBHOW 0a3bl MIOTEYHOIO XUJIUIIHOTO
KpeauToBaHUS Ha denepaJbHOM ypOBHE, a TakXke Ha YpOBHE CYOBEKTOB
Poccuiickoii Penepaum 1 MyHULIMTIAIbHBIX 0oO0pa3oBaHuil. KoHuenmus
YUMUTBIBAET MPAKTUKY CO3AaHUA U (YHKIIMOHMUPOBAHUS MEXaHU3Ma MIIO-
TEYHOTO KPEIUTOBAHUSI, KaK B CTPAaHaX C Pa3BUTOU PBIHOYHOW 3KOHOMM-
KOU, TaKk U B CTpaHaX, €Il TOJbKO MEPECTPAUBAIOIINX SKOHOMUKY Ha OCHO-
BE€ PBIHOYHBIX NMPUHIUMIIOB, a TAKXE OMBIT XUJIUIIHOTO (PUHAHCUPOBAHUS
B pernoHax Poccuwu.

B cootBerctBum ¢ KoHuenuueil cucrtema MIOTEYHOTO XUIUAIIHOTO
KpenutoBaHus B Poccur B CBOEM 3aKOHUYEHHOM BUJE OyIeT caMOpa3BU-
BalIIEHCs U CaMOJOCTaTOYHOM CUCTEMOI, He TpeOyrolleil JOMOIHUTENb-
HOro TrocylaapcTBeHHoro ¢dguHaHcupoBaHus. OCHOBHas lieJib TOCYAapCT-
Ba — CHMXeHUE (DMHAHCOBBIX PUCKOB YYACTHUKOB UIOTEYHOTO KUJIUIIL-
HOTO KPEIWUTOBAHUS U MOBBIINIEHWE AOCTYITHOCTU XWJbs IJISI TPaXaaH,
a OCHOBHAas 3ajJaya ToCydapCcTBa — CTaHOBJEHUE CHUCTEMBbI UIIOTEYHOTO
XWINIIHOTO KPEAUTOBAHUS Yepe3 CO3[JaHUE 3aKOHOJATENbHOU 6a3bl U ee
HOpMaTHBHOE peryaupoBaHue. ['ocymapcTBeHHOe OrKeTHoe (pUHAHCUPO-
BaHUe OymeT HampaBjieHO Ha HEIMOCPEACTBEHHYIO MOIIEPKKY TpaxiaH,
YPOBEHb NOXOJAOB KOTOPBIX HE TMO3BOJISIET UM CAMOCTOSITENIBHO YIYYIIUTH
CBOU XWIMIIHbIE YCIOBUS, B (hOpMe TPENOCTABICHUS UM LEJEBBIX allpec-
HBIX 0€3BO3ME3IHBIX CYOCHMOWiI Ha IpUOOpeTeHHMe XMIbsS. TakuM obpa-
30M, Oymer obGecrieueHO (DYHKIIMOHMPOBAHUE B3aMMHO TOTOJHSIOUIUX APYT
JIpyra pbIHOYHBIX MEXaHU3MOB pEIICHUS] XUJIUIIHBIX MPOOJeM rpaxnaH
U crocoO0B COLMATBHON TMOMIEPXKKHU.
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IIpaBoBbie OCHOBBI PA3BUTHS UNMOTEYHOrO KHUJIUIIHOTIO
KpeauToBaHusA B ropoae MockBe

B MockBe UITOTeYHOE KUJIUIIHOE KPEAUTOBaHUE OCYIIECTBISETCS Ha
OCHOBE TIEPEYMCICHHBIX HOPMATUBHBIX MPABOBBIX aKTOB C YYE€TOM IOJIO-
KeHUI 3aKoHa ropoga Mocksbel or 31 mapra 1999 r. No 1 «O6 opraHu-
3aIlMOHHOM U (PMHAHCOBOM 00€CIIeYeHUN BHEAPEHUST CUCTEMBI UITOTEYHOTO
KUJWIIHOTO KPEeIUTOBaHUS B Topoae MOCKBe» M COOTBETCTBYIOIIMX IPO-
rpaMM UIOTEYHOTO XWJIMIIHOTO KpeauToBaHus. B MocKoBcKoii ob6iacTi
WUMOTEYHOE XUJIUIIHOE KPEeAUTOBAHUE OCYIIECTBISETCS Ha OCHOBE Iepe-
YUCEHHBIX HOPMATUBHBIX MPABOBBIX aKTOB C YYETOM ITOJOXEHHMI 3aKOHA
Mockogckoit obsactu ot 19 centsiops 2001 r. Ne 144/2001-03 «O6 op-
raHU3alUy CUCTEMBbl UTIOTEYHOTO KUJIUIIHOTO KPeIUTOBaHUSA B MOCKOB-
CKOIi 00J1aCTH» M COOTBETCTBYIOIIMX IMPOTPAaMM HIIOTEYHOTO KUJIUIIHOTO
KpeauToBaHusl. B mpyrux cyobekrtax Poccrym MMOTeUHOE KUIUITHOE Kpe-
IUTOBAHHME OCYIICCTBIISICTCS C YIETOM IMOJIOXEHUI 3aKOHOB M ITOCTaHOBJIE-
HUI OpPraHOB BJIACTU 3TUX CYOBEKTOB.

3aKOHOJATETLCTBO MOAPOOHO OMpeesieT comepkaHue TOoroBopa 06
WUTIOTEKEe W COAEPXUT OONIMPHBIN, B CPaBHEHWU C OPYTUMH TpaxkaaH-
CKO-TIPAaBOBBIMHM JIOTOBOpPaMU, TepevYeHb CYIIECTBEHHBIX YCIOBUI TOTOBO-
pa. 3HayeHUEe CYIIECTBEHHBIX YCIOBUI BCSIKOTO JOTOBOpa 3aKJIIOYaeTCs
B TOM, YTO JIOTOBOP HE MOXET CUMTAThCs 3aKIIOUEHHBIM, €CIM CTOPOHAMM
He JOCTUTHYTO coTjalleHue o Kaxaomy u3 Hux (ct. 432 'K PD).
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MIIOTEYHBIX KPEAWUTOB

Buabl MnmoTeYyHbIX KpeauToB

HMnoreunble KpeauThbl KIaCCUDUIMPYIOTCS MO pa3IMYHbIM MPU3HAKAM.
Ilo obsexmy Hedeuxncumocmu:

* 3eMeJIbHbIe Y4YacCTKWU;

* MpennpusTus, a Takxke 3[AaHUs, COOPYXEHMS U MHOE HEIABUKUMOE
WMYILECTBO, UCIIOJIb3yeMOE B MPEANPUHUMATENBCKON eI TEIbHOCTH;

* XWIble JOMa, KBapTUPbl MU YacCTU XUJIbIX IIOMOB M KBapTUp, CO-
CTOSIIIIME W3 OJHOW WM HECKOJbKUX M30JIMPOBAHHBIX KOMHAT;

* Ja4u, CaloOBble JOMa, Tapaxu U Jpyrue CTPOCHUsI MOTPeOUTEsb-
CKOTO Ha3HAYeHUS;

* BO3JAYIIHbIE, MOPCKHUE CylIa, Cylda KaOOTaXHOTO TUIaBaHUSI U KOC-
MMYECKHE OOBEKTHI; OOBEKTH HE3aBEPIIEHHOTO CTPOMUTENLCTBA'.

Ilo yenam kpedumosanus:

* NpUOGPeTeHHe TOTOBOrO XWJIbS B MHOFOKBAPTUPHOM JoMe’ 160
OT/IEJIbHOTO JIoOMa Ha OJHY WJIM HECKOJbKO CeMeil B KauyecTBe
OCHOBHOTO WM JOTIOJTHUTEILHOTO MeCTa XUTEIbCTBA;

* MpuUoOpeTeHue JoMa JJis CE30HHOTO IMPOXWBAaHUS, Jayd, CaJO0BBIX
JOMUKOB C y4YaCTKaMU 3eMJIM; MpUOOpeTeHUe 3eMeJbHOTO ydyacTKa
noj 3aCTPOMKY.

Ilo 6udy kpedumopa: GaHKOBCKME M HEOAHKOBCKUE.
Ilo 6udy 3aemujuxos (Kak CyOBEKTOB KpEIUTOBAHMUSI):

* KpEeAuThl, MPEAOCTaBIsIEMble 3aCTPONIIIMKAM U CTPOUTENISIM;

* KPEeIWTHI, TPENOCTaBJiseMble HETIOCPENCTBEHHO OymaylieMy Bialeib-
1y XWIbS,;

* 1o crerneHn apGUIMPOBAHHOCTU 3aEMIUKOB.

' CraTyc 06bEKTOB HE3aBEPLICHHOTO CTPOMTEILCTBA ObLT M3MEHEH B SHBApe
2005 roma. JIo aToro BpeMeHM OOBEKTHI He3aBEPLICHHOTO CTPOMTEIBCTBA HE OTHOCH-
JIMCh K HEIBIDXMMOMY MMYIIECTBY.

? Kak npaBuio, KpeauThl Ha MpUOOpPETeHNe TOTOBOTO XIJIbsl TPeAOCTABISIOTCS
eIMHBIM PA30BBIM TLIaTEXOM Ha CTPOUTEIbCTBO, PEKOHCTPYKIIWIO, KANUTaTbHBIN
PEMOHT WHAWBUIYATbHOTO XWJIbS, IOMOB C€30HHOTO TPOXMBAHMUS, Ha WHXEHEPHOE
00YCTPOICTBO 3eMENBHOTO ydyacTKa (TPOKJIafKy KOMMYHUKALIMOHHBIX CETE).
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KpeauTsl MOTyT NpeaocTaBisIThCS:
* COTpYyIHUKaM OaHKOB;

* CcOTpyAHUMKaM (UpM — KIMEHTOB OaHKa;

* KJIMEHTaM PUINTOPCKUX DUPM;

* JIMilaM, TIPOXWBAKOIIMM B JAHHOM PErMoOHE;

* BCEM XXeJaloIlUM.

Ilo cnocoby pegunancuposanus. WIIIOTEYHBIM KpeIUTOBAHMEM 3aHM-
MarTCSl pa3UUHble KPEAUTHbIE MHCTUTYThl. OCOOEHHOCTH UX JEeSITeJIbHO-
CTU 3aKJIIOYEHBI B criocobe pedrMHaHCUPOBaHUS BbIJaBaeMbIX KPEIUTOB
(em. mabn. 3.1).

Tabauya 3.1
CnocoObl pepMHAHCMPOBAHMA WNOTEYHBIX KPEJUTOB
Ne n/n Crnioco0 Bun
) peduHaHCHpOBaHUS KPEIUTHOTO MHCTUTYTA
1 Bbinyck umoteyHbIx o0aMranuii Nnoreunsie 6aHKn
2 [MpenBaputenbHble HAKOTUIEHUSI CrpolicOepKacchl
3aEMILMKOB, TOCYIapCTBEHHBIC
cyocuauu
3 CobOcTBeHHbBIe, MPUBIEYEHHBIE VHuBepcanbHble OaHKK
1 3aeMHbIE CPeNCTBa (B TOM YKCIIE
3aiiMbl MEXIYHApPOIHbBIX OpraHu-
Z:0007070)
4 IMponaxa 3akmamHbix umoteyHoMy | KpemuTHble yupexaeHus, 3aHU-

! AreHTCTBY WM KPYHOMY MIIOTeY- | MAIOIIMECs MIOTEYHBIM KPEIUTO-
HOMy 0aHKY, COOCTBEHHbIE, MpPU- BaHMEM U 3aKJIOYMBIINE JOTOBOD
BJICYEHHbIC M 3a€MHBIC CPEICTBA C UIMOTEYHBIM areHTCTBOM WU
(B TOM ymcsie 3aiiMbl MEXIYHAPOA- | KPYITHBIM MIOTEYHBIM OaHKOM
HbBIX OpraHMU3alMii)

Ilo cnocoby amopmuszayuu donea:

* MOCTOSIHHBI WMOTEYHBIA KpEeaurT,

¢ Kp€auT C NEPpEMCHHBIMU BbIILJIaTaMU

¢ Kpeaut ¢ €AMHOBPEMCHHBLIM ITOralmicHuEM, COrjiaCHoO 0CO0bIM ycio-

BUSIM.
Ilo eudy npouenmnoli cmagku:

* KpeauT ¢ GUKCUPOBAHHOU MPOLIEHTHOM CTaBKOIA;

* KpEAUT C MEPEMEHHOM MPOLEHTHON CTaBKOM.
Ilo 603moxcHOCMU DOCPOUHO20 NO2AULEHUS:

* C MPaBOM TOCPOYHOTO TOTAIEHMS;
+ 0e3 MpaBa TOCPOYHOTrO TMOTAIlEHMS;
* C MpaBOM JOCPOYHOrO IMOTalleHMs MPU YCIOBUM yIUIaThl IuTpada.
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Ilo cmenenu obecneuennocmu (eauuune NEPEOHA4ANbHOCO NAAMENCA).
Cymma Kpenuta MoxeT cocTaBiisTh oT 50 mo 100% cromMocTH 3alloXeH-
HOTO WMYIIECTBA.

Kpome Toro, umoreyHble KpeaUThl MOTYT OBITh:

* OOBbIYHBIE U KOMOWHMpPOBaHHBIE (BbIIaBacMble HECKOJIbKUMU Kpe-
IUTOpaMM);
+ cybcumupyemble M BblIaBaeMble Ha OOIIMX YCJIOBUSIX.

HpaKTI/IKa NOJYYCHUA MNMOTCYHBIX KPEAUTOB 3a pyﬁe)KOM

IMpakTrKa MOJIy4eHUsT UTIOTEYHBIX KPEIUTOB 3a pyOeXkoM BechMma pa3-
HooOpa3Ha. Tak, B [lepmanuu, HampuMmep, IJIST TOJIYYCHHUSI UITOTEYHBIX
KPEeIUTOB 3aeMIIUKY HEOOXOAMMO JIMIIb MPEeIOCTaBUTh B OaHK KOMUU JO-
KYMEHTOB, TOITBEPXIAIONINX MPaBO COOCTBEHHMKA HA MMYIIECTBO, KOTO-
poe BBICTyINaeT obecliedeHMeM KpeauTa. Pasmep KpeauTa 3aBHCUT OT
CTOMMOCTH OOBEKTa ero obecrnedyeHusl, TO e€CTh OT CTOMMOCTH WUMYIIECTBA
3ajoromareia. Takue KpPemMThl MPEIOCTABISIOTCS UIOTCYHBIMU OaHKaMU
1 OOBIYHBIMU cOeperaTeJIbHBIMM KaccaMU Ha JUITUTEJbHBIA CPOK, MOCTH-
rarommii 30 ner. Yepe3 Kaxable 5 JieT MpOLIEHTHAs CTaBKa MO HUM Tiepe-
cmaTtpuBaetcss. Kpome Toro, B I'epMaHUM BBITAIOTCS «OOBIYHBIE KpEIu-
TBI», KOTOpbIe GaHKM PACIPOCTPAHSIIOT BMECTE C <«MITOTEYHBIMU KPEIUTaMU»
WY B IomMoHeHWe K HUM. C TOYKU 3peHUsI MPOLEHTHOM CTaBKU 3TU Kpe-
IUTHl TTPUOINXKAIOTCS K UITOTEYHBIM, a MPaKTUYECKH OTIUYAIOTCS OT HMX
TOJIbKO HaJIMuueM rapaHTuu. B T'epMaHUM BBITAIOTCS JBIOTHBIC KPEIWUTHI
IJIST ceMeil ¢ OrpaHWYEeHHBIMU JTOXOIAMM:

— JIBTOTHBIE KPEeIUThl TMEePBON HEOOXOAMMOCTU (BBIAAIOTCS JUIIAM
C HU3KUMHU TOXOJaMU, SIBJISIIOTCSI OECIIPOUEHTHBIMUA U COMPOBOXIAIOTCS
BEHIIIATOM CcyOCHMauii);

— JIBTOTHBIE KPEAUThl BTOPO HEOOXOAMMOCTU (MPEenoCTaBISIIOTCS
JINLIAM CO CPEIHUMU JOXOJIaMMU).

Bo ®@panyuu nproTHble KpemMThl HAa3bIBAIOTCS <«JIbIOTHbBIE KPEIUTHI
Ha BCTYIUJIEHUE B MPaBO COOCTBEHHOCTU» W MCIIOJb3YIOTCS MU (DUHAHCU-
pOBaHUS BCTYIUIEHUSI B MPAaBO COOCTBEHHOCTU CEMEN CO CKPOMHBIMU J0-
xonamu. [Ipu aToM cOOMIOAAIOTCS HOPMBI PACIIEHOK, XWJIMIIHBIX YCIOBUIA
U MaKCUMAaJIbHBIX TJIATEXXHBIX BO3MOXHOCTEH OymayIliux XuibllioB. Takue
KPEIWUThl BBIAAIOTCSI MOJ TBEPAYIO WIM IUIABAIOUIYIO MPOLIEHTHYIO CTaBKY
cpokoM Ha 20 ser. Bo ®@paHUUU MUMEIOT MECTO <«CBSI3aHHBIE KPEIUTHI»,
KOTOpPBIE MOTYT BBIOABATbCSI BCEMU YUPEXICHUSIMU, OEpylIMMU Ha ceOs
0o0si3aTeNbCTBA COOJMIOJATh HEKOTOPbie HOPMbI, HO 0e3 yCJIOBUS yuyeTa
NEHEeXXHBbIX BO3MOXHOCTeH (moxonoB). KpemnuTsl MOTyT BbIIaBaThCs KakK
Ha TOKYNKY HOBBIX KBapTUP, TaK U HAa MOKYMKY CTapbiX, €CJIU 3aEMIIUK
MMPOU3BOIUT B HUX PabOTHl Ha CyMMy, paBHYIO 25% CTOMMOCTH, a TaKXe
Ha MPOBEIECHNE KAaNMUTAIbHOTO PEMOHTA.
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B Hmansuu nerotHele KpeaUTHl PaclpOCTPAHSIIOTCS WHCTUTYTAMU 3e-
MEJIbHOTO KpeIUTa M BBIIAITCSI CPOKOM He Oosiee yem Ha 25 yer. UX pasz-
Mep poxomuT mo 100% pacxomoB, CBSI3AHHBIX C MPHOGPETEHUEM KUJIbSI.
IIpouieHTHBIE CTaBKU MO TaKUM KpPEAUTaM CHUXAIOTCSI B 3aBUCUMOCTU OT
CpelCcTB, KOTOPbIMU pacmnosaraer 3aeMmuk. lllupokoe pacmpocTpaHeHUe
MOJIYYUJIN «3eMeJIbHbIe aBaHChl», MX BbIAAIOT WHCTUTYTHl 3€MeEJbHOTO
KpeauTa Noj UMOoTeYHylo rapaHTuio. Cpok IMorauieHusi TaKOro KpeauTa He
MeHee 18 MecsieB (B cpenHeM — ot 2 1o 4 jet). Cieayomiass pa3HOBUII-
HOCTb UIOTEYHBIX KPEAUTOB, MpUMeHsieMbiX B MTanuu, — 3TO «I0aro-
CPOYHbBIC UIIOTEYHbIE KPEIUThI», KOTOPbIE BBIIAIOTCS TEMU e MUHCTUTYTa-
MU 3€MEJbHOTO KpPeauTa, a TakXKe NPYTUMU KPEAUTHBIMU YUYPEXKIECHUSIMU.
WHCTUTYTBI 3eMEbHOTO KpeauTa BbIOAIOT TaKue KpeAuThl.Ha cpok oT 10
oo 25 JeT moa TBepAylo JMOOo, valle, NepecMaTpuBaeMyi pa3 B 5 JieT
MPOLIEHTHYIO cTaBKy. OHM MOTYT MOKpbIBaTh 50% IlieHBI MOKYIKU WA
75% ueHbl cTpouTeNbcTBa. [IpOYMMU KPEAMTHBIMU YUPEKIEHUSIMU TaKue
KPEIWUThl BBIIAIOTCS HA CPOK OT 5 10 15 7eT mon phIHOYHYIO MPOLEHTHYIO
CTaBKy C BBIIITATAMU B CYET IMOTAlleHMs H0Jira KaXable 6 MecsIieB.

B HUcnanuu OGoisbllioe pacnpoCTpaHEHUE MOJYYMIU «KBaJlUULUPO-
BaHHbIEC XWIWIIHbIE KpeAuTbl». OHU BBIOAIOTCS OpraHaMy TOCYAapCTBEH-
Horo (o(UUMAaIbHOTO) KpeAuTa U YAaCTHBIMM YUYpPEXKIEHUSIMHU Ha OoJjiee
BBITOAHBIX MO CPAaBHEHUIO C PHIHOYHBIMU YCJIOBHUSIX KaK B OTHOIIEHUU
MPOLEHTHBIX CTABOK, TaK U B OTHOLIEHUW NOJIU HAJTUYHBIX CPEACTB U CPO-
Ka moraiieHus Kpeauta. [yisi cTUMYyIUpOBaHUS K BblOaye 3TUX KPEAUTOB
Pa3INYHBIX KPEAUTHBIX YUpeXIeHU (UHAHCOBBIE OpraHbl, MpeXIe BCe-
ro, OCBOOOXIAIOT UX OT HEOOXOAUMOCTU WUMETh O0sI3aTebHbIE PE3EPBHI
JUTS 3TUX LieJielt.

B Beaukobpumanuu XpeauT Ha IpuoOpeTeHue 3aeMIIMKOM OaHKa
CBOEro mepBoro goma odopmirsieTcs cienyiommMm obpaszom. [lokynarenio
JoMa BblgaeTcs Opointopa 6aHka «MHbopMauusa s mokymnarteaei ao-
Ma». B Hell monpoOHO OMUCHIBAETCSI, KaK MPaBUJIbHO BbIOPaTh CTPAXOBKY
U KPEIUT, KAaKOB MOPSNOK NPUOOPETeHUS 1oMa, TIPUBOAUTCS hopMa 3asiB-
JieHUus1 Ha Bblmadyy kpeauTa. KpenuTsl BbIAAIOTCS JAULIAM, AOCTUTIIUM
18-neTHero Bo3pacta B pasmepe no 95% umorteku. Pasmep kpeauta ompe-
JeJIIeTCsl MyTeM YMHOXEHUs TOJ0BOTO J0X0ja 3aeMilurKa Ha 3. B ciyuae
€CJIM KPEeAUT MOJy4yaloT OJHOBPEMEHHO JBa 3aeMIIMKa, pa3Mep CCYAbl
OMPENeNSIIOT CAEAYIOIUM 00pa3oM:

2,25 x o00wmii [oxoa 3aeMIUMKOB, WIWn

3 x paamep HanbonblIero 4oxo4a OAHOr0 M3 3aeMLLUKOB +
+ 1,13 x poxon BTOpPOro 3aemumka.

Ecnu 3aeminuk 6aHKa peliuy MPUOOPECTH HOBBIM JOM B3aMEH CTapo-
ro, 6aHK BbIAAeT XWJIMIIHBIA KpeAUT B pasdmepe A0 80% CTOMMOCTH WK
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MOKYITHOM 1IeHbI IoMa (BbIOUpaeTcsl HauMeHbllasi BeinyuHa). B cioydae ec-
JIM 3aeMIIUK OaHKa pelllaeT OCTaTbCsS B MpEeXHEM AoMe, 0aHK BO3MellaeT
emy 1o 80% uIIOTeKH.

OCHOBHBIMU YCJIOBUSIMU peaiu3alluy KJIacCUUEeCKUX MOAeel Unored-
HOTO KpEeIWTOBAHUS SIBJISIETCS] CTAOMJILHOCTh 3KOHOMMKHU, HAAEXKHOCTb U
9 PeKTUBHOCT (PUHAHCOBO-KPEAUTHOW CUCTEMBbI, HAJIU4YWE Pa3BUTOTO
pbIHKA LIEHHBIX Oymar, BBICOKasl TUIATEXeCIOCOOHOCTh HaceJleHUs U, ca-
MOE TJIaBHOE — aKTUBHOE y4yacTHE rocyjapcTBa KakK rapaHTa yCTONYMBO-
CTU BCEW CUCTEMbl OTHOILEHUN MPU UITOTEYHBIX OTEpalusiX.

TeM He MeHee yXe CErofHsi UMeeTCsl 3HaUUTEJbHOEe YMCI0 CyOBheKTOB
Poccuiickoit @enepanvu, peajnsyoluX cOOCTBEHHbIE UIMIOTeYHbIE (TICEB-
JOUTIOTEYHbIC) MPOrpaMMbl U HAKOIUBIIWE OINPEACTEHHbI OIMbIT B 3TOM
cthepe. Ilepeas npoepamma unomeunoco kKpedumoeanus 6 Poccuu Oblna
pa3paboTaHa akLMOHEPHBIM obliecTBOM «Kopmopauus «XKunuiiHass MHU-
nuatuBa» coBMecTHO co CoepbankoMm Poccum u I'occrpaxom Poccun. Dta
nmporpamMma TpeaycMaTpuBaeT HECKOJIbKO CXeM HWIOTEYHOTO KpeauToBa-
HUS XWJIMITHOTO CTPOMTEJIbCTBA.

Dopsapo-kpedumuneecm ~ CxeMa, pacCUYMTaHHasi HAa KOMMEpPUYECKUX
3aCTPOUIIMKOB (IOPUAUYECKUX JIUI]), KOTOPbIE OCYILECTBISIIOT CTPOUTEIb-
CTBO XWJIbsl C LEJbIO €ro JajibHeilleid Mpoaaxu COCTOSITEJbHBIM KIIUEH-
TaM, BKJOYas KoMMepueckue CTpykTypbl. [IpemmeTom 3ajiora B 3TOM
cliydyae sIBJISIETCSI caM CTPOUTEIbHbBIN 00beKT. OdopmieHue 3aaora U Bbi-
Jadya KpeauTa OCYLIECTBISIIOTCS MPU 3TOM IO3TAIHO, M0 Mepe CTPOUTEb-
cTBa 0OBEKTA.

Pempoxkpedumunseecm — cxeMa, NpeaHa3HauyeHHas MAJs TpaxiaaH,
JKENAIIIMX YIYYIIUTh CBOU XWIMIIHBIE yciaoBUsi. KpeauT BblaaeTcs mop
3aJI0T CYIIECTBYIOIE KBapTUPBI, U TOJBKO B TOM CJyyae, €CIU €€ PhI-
HOYHAasi CTOMMOCTb BBIIlI€ 3aTpPaT MO CTPOUTEILCTBY HOBOIA.

Dorouepcuneecm — 3Ta CxeMa MpenHa3zHayaeTcsl JJisl rpaxaaH, KOTO-
pble HEe XeNalT 3aKjaJblBaTh CBOIO HeABUXMMOCTb. OHa mpeaycMaTpu-
BaeT JBa BapuUaHTa:

* KBapTUpa MPOJAAETCS C ayKIMOHA C YCJIOBMEM OTCPOYKM BbICEJIEHUS
0 OKOHYAHWSI CTPOUTEILCTBA HOBOTO XWJibsi. BBIBIINMI COOCTBEH-
HUK XWJIbSl CAMOCTOSITEJIbHO BKJIAJbIBA€T BbIPYYEHHbIE OT Mpoja-
KM KBapTUPhI J€HbIM B CTPOUTEIBCTBO HEIBUXUMOCTU, NIPUHUMASI
Ha cebOsi (MHAHCOBBIM PUCK M OIUIATy CYETOB MHBECTOPA-3aCTPOii-
1IMKa;

COOCTBEHHMK XMJIbSl MOPy4YaeT WHBECTOPY-3aCTPOMIIUKY TMPOAAXKy
CTapoTro XWJbs W CTPOUTEJHCTBO HOBOIO, MepeKaaibiBasi TpU
9TOM Ha TOCJeJHEero Bce (DUHAHCOBBIE PUCKU, HECTAOMIBHOCTU
OKOHYaTeJIbHOW 1IeHbl HOBOTO CTPOUTEIbCTBA.
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Kombuneecm — KOMOMHUPOBAHHAsI CXeMa WHBECTUPOBAHMSI KUJIbS
yepe3 CUCTEMY XWJICTPOWCOEpexkeHUl U J0JeBOe UHBECTUPOBAHUE BTUX
cbepexeHUil B KOHKpeTHbIe 00beKThl. MICTOUHMKAMU WHBECTUPOBAHUS 110
9TOM CXeMe MBIYT ObITh:

* JIMYHBIN LieJieBoil BkJan. Pa3mep 3Toro BKkianma siBisieTcst (DUKCH-
POBaHHOW BEJIMYMHON U OMNpeeNsieTcsl Mo pa3HULe MEXIY pacyeT-
HOI MHBECTUIIMOHHOW CTOMMOCTbIO KBAaPTHUPbI, HA KOTOPYIO TIPETeH-
IyeT TpaXJAaHWH, U PAacYETHBIM pa3MepoM CYOCUAUU, €CIU TaKo-
Basi UMeeT MecTo. JIMuHbIe BKJIaAbl TPaxkJaH MOTYT BHOCUTBCSI KaK
€IMHOBPEMEHHO, TaK U B XOJi¢ HAKOIMUTEJIIbHOIO 3Tara, 3Tarna WHBe-
CTUPOBaHUsS M 3Tara 3aBeplieHUs] pacueToB. [laHHbIE CpelCTBa BHO-
CSTCS HA PACUYETHBIN CUET TEHEePaJbHOTO MEHeIXepa MpoeKTa WIU
6aHKa 1o ero nopyuyeHuto. [IpaBo Ha KOHKPETHBIN aapec JoMa-HO-
BOCTPOKM BO3HUKAET y KaXJOTO rpaXIaHWHA TOJbKO MpU yCJO-
BUM OIJIaThl HAa HAaKOMUTEJIbHOM dTare He MeHee 50% pacueTHOM
BEJIMYMHBI COBOKYITHOTO JIMYHOTO BKJA/a;
aZipecHble CyOCUIMU MECTHBIX OPTaHOB BJIACTU; CyOCUIUM KOMMEP-
YeCcKMX OpraHu3alMii, B KOTOPBIX pPabOTalOT rpaxuaHe; CyocUauu
U3 BHEOMWMIXETHBIX (POHIOB, (OPMUPYEMbIX TeHEpaTbHbIM MEHE.-
JKEpOM TpOEKTa B paMKax CUCTEMbI 32 CUET NPUBJICYCHUSI K CTPOU-
TEJbCTBY IOPUANYECKUX U (DUBUUYECKUX JIUIL;

CpelCcTBa OT TMpPOJAXM paHee 3aHMMAaeMOM CeMbeil ouepeaHUuKa
KBapTHUPHI;

KPaTKOCPOYHBII 3aeM, KOTOPBIi MOXHO TOJIyYUTh Y T€HEPaJIbHOTO
MEHeIXepa TMpoeKTa B pa3Mepe HEIOBHECEHHOTO Ha IMEepPBbIX JBYX
3Tamax OcTaTka pacyeTHOro JIMYHOTO BKJIana.

B psape obnacteil HeuepHo3eMHOU 30HBI Poccuu (B ToM umcie u Jle-
HUHTPAJACKOI) pa3dpaboTaHa cxema KpPEeAMTOBAHUS XUJbS B CEJIbCKOM
MECTHOCTHU, HCIIOJIb3Yysl KaK CPEICTBO IMOTAIIeHUSI KPeIuTa CeJbXO3IMpPo-
nykiuio. B MockBe Hapsiy ¢ TOMBITKAMU PeayM30BaTh «aMEePUKAHCKYIO»
U <«HEMELKYyl» MOJe/Nu NpopabaThIBAIOTCS BapMaHTbl «MOJIONEXHOM»
unoteku. OOWH M3 HUX TpeaycMatpuBaeT orutaty 30% CTOMMOCTM KBap-
TUPBI MOJIOION ceMbeil ¢ peGeHKoM, apyrue 30% KOMIEHCUpYeT CTOJINY-
Hasli aAMUHUCTpALIMsI, Ha OCTABIIYIOCS CYMMY TPEIOCTaBISIETCS KPEIUT
B paccpouky Ha 15 ner.

B bawkopmocmane paspaboTaHHasi cxeMa WIIOTEKU IIpearnoJaract
nepBoHavaJibHble B3HOCH! 10 30% ¢ BO3MOXHBIMU CPOKAMHU PAacCPOYKU OT
5 no 15 net. B KauecTBe MHBECTULMOHHBIX PECYPCOB MCIIOJb3YIOTCS OIOMI-
JKETHBIE CPEJICTBA U CPEJCTBA IMOKYyMaTesieil, a TakKXKe TOBapHbIe KPEIUTHI,
KOTOpbIe TPEIOCTABISIOTCS MOAPSAYMKAM B BUAE CTpOMMaTepuasioB Ha
cymmy 10 50 Thic. py6. cpokoMm oT 1 1o 5 yer mon 8% romoBBIX.
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POynkunu PenepajbHOro areHTCTBA
MO0 MNOTEYHOMY XWJIMIIHOMY KpPeIUTOBAHUIO

OCO00EeHHOCTH PEerMoHaJbHOM KOHOMHMKHM W BO3MOXHOCTU TpUBJIEYE-
HUs OIOJKETHBIX PECYpCOB B PErMoHax IMOPOXKIAIOT Pa3IudHbIE CXEMbI
WUIMOTEYHOTO KUJIUIIHOTO KpeauToBaHus. OIHAKO, KaK CBUAETEIbCTBYET
OMBIT Pa3BUTBIX SKOHOMUYECKU CTpaH, 0e3 denepalbHOM MOIIECPKKHA
WTIOTEeYHOEe KpeauTOoBaHWEe pa3BuUBaThbcsl He OymeT. C 3TOW IeJbil0 B
1996 romy cosmano ®enepasbHOE areHTCTBO MO UIMOTEYHOMY KWJIMIIHOMY
KPEeIUTOBaHUIO, KOTOPOE JOJKHO CTAaTh CTEPXKHEM POCCUIMCKON UIOTEKH.
IMoctanoBnenue I[lpaBurenbctBa P® ot 11 guBaps 2000 roma Ne 28
«O Mepax MO pa3BUTHIO CHCTEMbl MIIOTEYHOTO KWJIMIIHOTO KPETUTOBAHUS
B Poccuiickoit ®enepannu» ogoOpua0 KOHILETIUIO Pa3BUTUS CHUCTEMBI
WITOTEYHOTO XWJIMIITHOTO KpeAUTOBaHMUS B cTpaHe. Ha3BaHHasi KOHLIETIUS
MpearnojaracT MepeoOpUeHTAIINIO PEIIeHUs KUIUIIHBIX MPOOIeM COLUATb-
HO HE3allMINEeHHBIX TPYMI HaceJeHUsl Ha pelleHUe XKUJIUIIHBIX TPYTHO-
cTeil paboTaloIlero HaceJeHMs, paclojiaraloniero CpeIHUMHU TOXOAaMu,
HaAKOTIJIEHUSMU U TIOJNYYMBIIETO XWJIbe B COOCTBEHHOCTb B pe3ysbTaTe
npuBaTU3aluu. s 3Toil YacTU HaceJieHHs TOJTOCPOYHAs MIOTeKa SBJISI-
eTCA TMPEeUMYIIECTBEHHBIM CIIOCOOOM pelleHMUsT XUIJIMIIHOTO BOIpoca.
B koHIeNnuu ompesesieHbl OCHOBHBIC 1I€JIM W MPUHIUIIBI UTTOTEKH, Hame-
YeHBl MyTH WX TOCTMXKEHUs W peanusanuu. OIHON W3 LieJiel sBIseTCS
co3aHMe CUCTEMBI MITOTEYHOTO KWJIMIIHOTO KpeAUTOBaHUS 6e3 HeoOXo-
OUMOCTU €€ TOMACPXKU 3HAYUTETbHBIM TOCYIapCTBEHHBIM (DMHAHCHPOBa-
HUeM. DTO TpearnoyiaraeT MHOToOOpa3ne cxeM MIoTekKu B Poccum.
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MIIOTEYHOTIO KPEAUTOBAHUA

I/IHCprMeHT HIIOTEYHOIro KpeamToOBaHUuA

HMHCTpYMEHT MIIOTEYHOTO KPEAUTOBAHMUS — O3TO CIOCOO TMoralreHus
noira (aMopTU3alMM KpenwTa). ['paduK aMOpPTH3allMM TOKa3bIBaeT OC-
TaTKM CYMMBI JOJITA TIO KPEAWTY B KaXAbli Meproa BpeMeHHM. B Hem Tak-
Xe OTpaXkaroTcsl, Kakas 4acThb IjIaTeXa MIET Ha BBITIIATy MpOlleHTa, U Ka-
Kasg — Ha BBIIJIATY OCHOBHOW CYMMBI JIOJITA.

B 3aBHcuUMoOCTH OT crocoba aMOpTU3alluy MIIOTEYHbIE KPEIUTHI TOMI-
pasnessioTcs Ha TOCTOSTHHBIM WIMOTEUYHBIA KPEOUT M WMIIOTEKY C TMepeMeH-
HBIMU BbITUTaTaMu. [locieqHsis, B CBOIO o4epeidb, MEJIUTCSA Ha: MIOTEKY C
«IIIApOBBIM» TIJIATEXKOM, MIIOTEKY ¢ (PMKCHUPOBAHHBIMU BBITLIATAMU CYMMBI
N0JiTa, WIOTEKY C HapacTaloIIUMM IiaTexXamu. CyIIecTBYIOT TaKXe ailb-
TepHATUBHBIE WHCTPYMEHTHI UTMOTEYHOTO KPEeIUTOBAHUS.

IToHssTHE MOCTOAHHBIX (AHHYHTETHBIX)
MNOTEYHBIX MJaaTexkeil

ITlocmosnnvie (anmyumemmuvie) unomeuHvie naamedncu TPETyCMaTPH-
BalOT MEPUOANYECCKUE PABHOBEJIMKHUE BBHITIATBHI. 3aeMINMK €XeMEeCSIIHO
BBITIJIAYMBAET PaBHYIO CYMMY, Y4acTh KOTOPOIl MIET Ha TOTallleHhe Kpeau-
Ta M. 4aCcTh — Ha YIUIaTy HAYMCJICHHBIX 3a MECSI] MPOIeHTOB. [TpomeHThI
HAYUCIAIOTCS Ha OCTaTOK HEBBITUTAYEHHOM CYMMBI MO KpenuTy. JlaHHBII
MOPSIOK TOTalleH!sl KpeauTa MaeT CTaOWIbHOCTh 3aeMIIUKY B pasMepe
€ro pacxoJoB IO KpPEIuTy.

IlonsTue «IHAPOBBIX» njaTrexeu

«Illaposvie» naamexcu TPETYCMATPUBAIOT KPYIHBIM MTOTOBBIM TUTa-
TeX Mo HoJTy. JlaHHBI MOPSAIOK TMOTallleHWsl KpeauTa ymaoOeH ISl 3aeM-
KA ¢ HEOONBIIUMM €XEMECSTYHBIMU TIJIaTeXXaMH, HO YBEJIMYMBAET CyM-
My BBITUTAYMBAaEeMBIX MPOICHTOB 3a BeCh MEPUOA KPEIMTOBAHUS W BO3Ja-
raeT Harpys3ky IO BBIIIaTe KPYIMHOW CYMMBI B KOHIlE CpOKa KpeauTa.
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Kpome Toro, Tak Kak He MPOUCXOAMT MOCTEIIEHHOTO MOTalleHUs OCHOBHO-
ro JoJira, BO3pacTaeT PMCK HEBO3BpaTa BBIIAHHOTO KpeIuTa IO HCTeue-
HUU CpOKa KpeAuToBaHUs. MIoTeuyHble KPeAUTHl C «IIapOBBIM» IIjIaTe-
3KOM MOTYT OBITb CTPYKTYPUPOBAHBI CJICIYIONIUM 00pa3oMm:

* HEOCYIIECTBJICHHE MPOIECHTHBIX BBITIAT BIUIOTh IO MCTEYEHMS CpOKa

KpeauTa;

* BBITUTIATHI OJHUX TOJBKO TPOIICHTOB, a 3aTeM — <«IapOBOW» TUIaTEX;

* YaCTMYHAsl aMOPTHU3AIUSI C UTOTOBBIM <«IIIAPOBBIM», TLJIATEKOM.

HekoTopsle umoreyHbie KpeauThl [IpemycMaTpuBalOT paBHOBEJIUKUE
IUIaTeXW B CYET TMOTallleHWs] OCHOBHOM CYMMBI JIOJITa, a TaKXkKe BBHITIIATHI
HPOLIEHTOB Ha, HEMOTaIlEeHHbIH 0CTaTOK. CyMMBI IIDOLIEHTOB II0 HUM H3Me-
HsTI0TCS. EXXeMecsIUHBbIN MOCTOSTHHBIN TIIaTeX 3aeMIIMKa OyneT yMeHb-
IATbCs, YTO CHMXAeT HAarpy3Ky Ha Hero. OOImasi cyMMa BBITJIAYMBAaEMBIX
MPOILICHTOB OymeT MeHbIe, YeM MpU MOCTOSHHBIX IUIaTexax. B To xe
BpeMsI, UCXOAs U3 TpeboBaHMS OaHKa K ONpeleleHHOMY MaKCUMaJIbHOMY
3HAYEHUIO JOJIM TUIaTeXa MO KPEeOUTy B COBOKYITHBIX €XEMECIYHBIX JOXO-
nax 3aeminuka (06sr9HO 30 —40%), yMeHbIIaeTcss CyMMa BO3MOXHOTO K
MOJYYEeHUIO0 KpeauTa, TaK KaK OHa PacCUYMTHIBACTCS C YYETOM TEPBBIX
IU1aTexeil, KoTopbele OOJbIIEe, YeM B CIy4ae ¢ caMOaMOPTU3MPYIOIIUMCS
KPEIUTOM.

Nnorteka ¢ HapacCTalINMMU IJIaTe2KaMu

HUnomeka ¢ napacmarowumu naamexcamu (MUHII) npemycmaTtpuBaet
repeMeHHbIe BbITLUIaThl. B TeyeHue, Hampumep, TMepBbIX TpeX JIeT TjaTe-
KU TI0 HUM OCTalOTCSI HU3KMMMU, OJHAKO B TEUEHUE TMOCIEIYIOIIUX JIET OHU
JMOCTUTAIOT YPOBHSI, MO3BOJISIONIETO TMOJHOCTBIO CaMOPTU3UPOBATh Kpe-
aut. B mepsbie ronsl MHII paer oTpuuiaTe/bHYI0 aMOPTU3aLMIO (MIIOTEY-
Hasl MOCTOSIHHAsI HUXE TMPOLIEHTHON cTaBKW). [Ipu 3TOM OCTaTOK OCHOB-
HOU CyMMbI moJira yBeiuuyuBaetcs. s MpoBeneHUs] MOJHONW aMOpTU3a-
uuu miatexu no MHII mociaeqHux JeT NOJKHBI MPEBHIIIATh YPOBEHb
BBITUIAT MO CTAHAAPTHON mnoteke'. MHCTPYMEHTHI KPeIUTOBAHUSI TaKOTO
pola TO3BOJISIIOT YYUTHIBATh M3MEHSIONIMECS YCIOBUS KpeaUTOBAHUS,
CHUKAIOT PUCK TMPOIIEHTHOM CTaBKU M PUCK JIMKBUIHOCTU, 0OECIIEUYMBAIOT
9(hGEKTUBHOCTD JAOJTOCPOUYHBIX KPEAUTHBIX OTEpalluid.

B crpanax ¢ HecTaOuIbHOI SKOHOMUYECKOH CUTyallMeil, BBICOKMM ypPOBHEM
unomsan (Typuus, Komym6us, [Mopryramus, W3pawns, Benrpus, IMonbma u gp.)
UCTIOJIB3YIOTCS albTepPHATMBHbIE MHCTPYMEHThI MITOTEYHOTO KpeauToBaHus. OHM mpen-
CTaBJISIIOT COOOM TIaTexu ¢ uHaekcauueil. MHaekcamy MoxeT Mojiexarb Kak OCHOB-
Has CyMMa JIojira, TaK M CyMMa IPOLIEHTOB TO KPEIUTY.
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IIlnaTtexu ¢ MHAEKcanUeild HemoralmeHHOM CYMMbI a0Jira

Ilhamexcu ¢ unOdexcauyuell HenoeauleHHOU CyMmbl 00424 TIO3BOJISIIOT
MPOU3BOJUTH TIOTAIllIEHWE KPEAUTa ONMHAKOBBIMU TLIATEXXaMU B PeaibHbIX
cyMMax MpU M3MEHEHUW BEJIMYMH HOMUHAIbHBIX TUaTexeit. HemorameH-
Has cymMMa J0Jira KOPPEeKTUPYeTCsI Ha OCHOBE BbIOPAaHHOTO MHIEKca: T0o-
TpebuTtenbckux 1eH; kypca nojnapa CILIA; crouMoctu moTpeduTenbeKoit
KOpP3WHEI, MUHUMAaJIbHOTO pa3Mepa omiatel Tpyma (MPOT); npyrux ¢u-
HAHCOBBIX MHIEKCOB, OTpaxalollux TMHAMUKY UHOasuuu. B pesynbraTe
CcTaBKa MpolleHTa OyleT OTpaxaTh peaJbHYIO ILIEHY KpeauTa Ha MOMEHT
Boimaun. [lmarexu paccuMTBHIBAIOTCS HA OCHOBE peaibHOW CTOMMOCTHM He-
MOranieHHOW CyMMBbI JOJTa.

Kanuranuzauusi HeloOMoOJy4eHHBIX CyMM IUIaTeXeil Mo KpeauTy Ha
TepBOHAYaJIbHOM 3Tare MoralleHus KpeauTa obecrieunBaeT 0aHKaM 06O0Jib-
1IyI0 JOXOMHOCTb IO XWJIUIIHBIM KpeIuTaM IO CPaBHEHUIO C JPYTUMU
KpeauTHbIMU onepauusmMu. CHUXEHUE CyMM TulaTeXell Ha rmepBOHaYallb-
HOM 3Tare ToraiieHusl KpeauTa MOBBIIIAeT ITOCTYIMHOCTh KpenuTa. B To
K€ BpeMsl pOCT TilaTeXeil B HOMUHAJIbHOM 3HAUYEHUM YBEIUYMBAET PUCK
«TLJIATEXXHOTO 1I0Ka», KOTOPBI HACTYIAeT, €CJM TEeMIIbl POCTa OXOJI0B
HaceJIeHUs] 3HAYUTEJIbHO OTCTAlOT OT TEMIOB pocTa WHGJSINU, YTO yBe-
JIMYUBAET PUCK HeTJIaTeXell Mo paHee MpeJoCTaBICHHOMY KPEIUTY.

ObecneyeHue JOCTYITHOCTHU M BO3BPATHOCTHU KpEAUTa

s obecrieueHUs] TOCTYITHOCTH KPEeINUTa M €ro BO3BPATHOCTH MCITOJb-
3YIOTCS TIJIATeXW C ABOWHOW WHACKCAIIMEN, KOTOpHhIe MO3BOJSIOT 6ojice
pPaBHOMEPHO pPaCMpPENeJUTh PUCKU MEXAy 3aeMIIMKOM M KPEIUTOPOM.
Inatexxu MHISKCUPYIOTCS MO KaKOMY-TMOO ToKasaTesio 10Xoja, obecrie-
YUBasi BO3BPAaTHOCTh KPEAWTA U €ro JOCTYIMHOCTh. HOMWHaIbHBINM Hemora-
IMEHHBI OCTAaTOK KpeauTa MHIEKCUPYETCS MO YPOBHIO MHOIALUM, YTO
MO3BOJISIET 3alIUTUTL PeaJIbHYI0 CTOMMOCTb KalmuTayia Kpeautopa. Takum
00pa3oM, CpOK KpeauTa CTAHOBUTCS TIEPEMEHHOM BEJMUMHOM, 3aBUCSIICH
OT TOTO, HACKOJIBKO TEMITbI POCTa JOXOIOB COOTBETCTBYIOT TeMIlaM pPOCTa
uHbassuru. McxonHblil rpaduK MoTamleHUs] COCTaBIsSeTCS TaK, YTOOBI
MMeJlach TOCTaTOYHAs BO3MOXHOCTh MPOMJICHUs CpOKa B ClIydae HemoIlia-
THl B peaJlbHOM BBbIpakeHUU. B 3apaHee OoroBopeHHbIe MOMEHTHI BpeMEeHU
(uyeM BbIIIe MHOIALUS, TeM 4Yallle) U3MEeHSIOTCSI HOMUHAJbHAsI CTOUMOCTh
IUIaTeXei ¢ yJ4eToM M3MEHEHWU B MHAEKCE 3apIulaThl U HOMUHAaJbHas
CTOMMOCTh HETIOTAllleHHOTO OCTaTKa C y4eTOM TWHAMWKW MHAeKca IIeH.

HpOHeHTHaH CTaBKa MCHACTCA B 3aBUCUMOCTHU OT UBMECHCHUA CUTya-
MU Ha JC€HCXKHOM DPBIHKE ITO MHIACKCY IroCyaapCTBEHHBLIX LIEHHBIX 6yMar
nin apyromy (bI/IHaHCOBOMy MHIACKCY, C YCTaAaHOBJICHUEM MAKCHUMAJIbHOTIO
NJINn MUHHUMAJIbHOI'O YPOBHA CTaBKU ITPOLICHTA.
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NHCcTpyMeHT ¢ peryjupyeMoii OTCPOYKOi miaarTexen

HMHcTuTyTOM 3KOHOMUMKU ropona MockBbl creluanbHo st Poccum
ObLT pa3paboTaH UHCMPYMEHM C peeyaupyemoli OMCPO4KOU naamednceil
(UPOI1)'. Ucnonb3oBanue MPOII npeamnojaraeT npuMeHeHUE IBYX
MPOLIEHTHBIX cTaBOK. OjHAa MpOLIEHTHAsA CTaBKa J0JIKHA 00eCTeUUuTh Mpu-
OBITBHOCTh KPEAMTHBIX OMepaluii 6aHka, a apyras — caejlaThb KpemauT
JMOCTYIHBIM 1Jist 3aemuiuka. [lepBast craBka, Gosiee BbICOKAsi, Ha3bIBaeTCs
«KOHTPAKTHOI CTaBKO#1», OHa ompenessieT TOT pa3Mep ruiaTexa, KOTOPbIii
obecrieunBaeT 0AHKY PEHTAaOETbHOCTh KPEAUTOBAHUS W KOTOPBINA KIUEHT
TOTOB BbITMJIaYMBaTh 0aHKy. PazMep cyMMbl MpoIleHTa peTyIsipHO TMepe-
CUMTHIBAETCSI HA OCHOBE PBIHOYHOTO (DMHAHCOBOTO IOKa3aTess, HaIpu-
Mep, CTaBKM TPOIIEHTa Ha,MeX0aHKOBCKOM PBIHKE KPEeIUTOB. DTOT TOKa-
3aTesib BKJIIOYaeT (PUKCUPOBAHHYIO OAHKOBCKYIO Hal0aBKY, HEOOXOIUMYIO
IJIsl TIOKPBITUSI OAHKOM aIMUHUCTPATUBHBIX W MIPOUYMX PACXONIOB, CBSI3aH-
HBIX C KPEIUTHBIMU OTepalusIMK, HanbaBKy 3a KpeAUTHbIE PUCKU U COO-
CTBEHHO MPUOBLIL OaHKa.

B neiicTBUTEIbHOCTH, pEryisipHble eXeMeCsSUHbIe TUIaTeXU M0 Kpeau-
Ty 3aeMIIUK BBITIOJHSET IO JOCTaTOYHO HU3KOM CTaBKe, KOTOpasi Ha3biBa-
eTCsl «IIJIaTeXHOoW». PazHMIla MeXIy BeJMYUHOUM, KOTOPYIO KJIMEHT IO0J-
>KeH 0aHKY 10 KOHTPAaKTHOUW CTaBKe, M TEM, YTO OH TUIATUT IO TJIaTeXHOM
CTaBKe, PEryasipHO MPUOaBISIETCS] K CyMME OCHOBHOTO J0JiTa 3aeMIIUKa.
BenuuuHa exeMecsYHOro TjiaTexa 3aeMIUKa MepecYUTHIBACTCS KaXJble
TpU Mecslia, UCXOJs M3 BO3POCHIE CyMMBbl 3aI0JIKEHHOCTH TaKUM oOpa-
30M, UTOOBI K KOHILYy CpoKa KJIMEHT MOoTacui ee MOJHOCThIo. B pesynbraTe
TUIaTeXW 1O TIOJTHOM «KOHTPAaKTHOW» MPOLEHTHOU CTaBKe B3UMAIOTCS B
OoJiee TIO3MHMI TEPUOJ, KOTJAa 3aeMIIMKYy OyIeT Jerde MX OCYUIECTBUTh
Onarogapsi yBeJIMUEHUIO €r0 JIOXOAOB, XOTs Obl U HOMWUHAJIbHBIX — B pe-
synprate nHaguuu. Kpome toro, mucrpyment MPOII, ocHoBaHHBIN Ha
MEX0aHKOBCKOM TPOILICHTHOW CTaBKe, MPaKTUYECKU MOJHOCTbIO MTO3BOJIS-.
€T UCKJIIOYUTh PUCK POCTA MPOIEHTHOM cTaBKU. OmHAKO CleyeT UMETh B
BUJy, UTO TIPU OTCPOUKE TJIaTeXeil B TeUeHME IEepBbIX JIET MperocTaBlie-
HUSI UTOTEYHBIX KPEIUTOB PUCK JIMKBUIHOCTU OaHKa MOXET YBEJIMYUTh-
cd. A pOCT TuiaTexeil B IMOCJeAHWE TOAbl YBEJIMUMBAET KPEOAUTHBIA PUCK,
B CJIyyae ecJId TeMIIbl pOCTa JIOXOJA0B HacCeJeHUs 3HAYUTEJIbHO OTCTAlOT OT
TeMINoB pocta UHAAUMKU. Takum oOpa3oM, amMOpTU3alMs J0JiITa UTpaeT
BaXHYIO POJIb B OMpeneieHuu crerieHu 3¢ GEeKTUBHOCTU UIMOTEUHBIX OIle-
pauuii 11 6aHKOB M JOCTYITHOCTUA MITOTEYHBIX KPEAUTOB JJIsl 3aeMIIMKa.

" Pasuy M., Cmpaiix P. XapakTepucTHKa pazpaboTaHHOro jis Poccum Kpeaut-
HOTO MHCTPYMEHTA C PEeryJupyeMoi OTCpouKoii ratexeit. — M., 1993.
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NIIOTEYHOI'O KNUJUIMHOI'O KPEANTOBAHUA

ITapameTpsl Kpeaura

IMapameTpsl KpenuTa (ero pasmep, MPOLEHTHYIO CTaBKy, MEpHOI Kpe-
OUTOBAHWS, CYMMYy TIepBOHAYaJIbHOTO B3HOCA M T.H.) BO MHOTOM OIpene-
NS0T (PpUHAHCOBBIE PUCKM, HeW30eXXHO BO3HUKAIONIME Ha pa3HBIX dTarax
UIOTEYHOTO KpenuToBaHUs. COIMaIbHBI XapaKTep UIOTEYHOTO KPEAUTO-
BaHUs, GOJbIIME PUCKKM HEBBITIIAT O KPEAMTY, paboTa ¢ JEMO3UTaMUu Ha-
CeJIeHUsI, a TakXe BXOXIECHHME OCHOBHBIX CXeM KPEOUTOBAaHMS B €IUHYIO
(buHaHCOBYIO cHCTeMY TpeOYIOT 0COOOT0 KOHTPOJS M MPUCTAIBLHOTO BHU-
MaHUsI K UITOTEYHOMY KPEeIUTOBAaHUIO CO CTOPOHBI rocymapctBa. bojee To-
ro, colyajbHas HaNpaBJIeHHOCTb KPEIMTOBAHUS TMpeNrojiaraeT 3aboTy
TOCYIapcTBa O MaJloOOECTICUeHHBIX CJIOSIX HACEJNICHUSI W TIPUHATHE UM CIie-
HUATbHBIX Mep MO0 (PUHAHCUPOBAHWIO U CYOCHMOVWPOBAHUIO HYXXIAIOIIMXCS
B XWJIbE.

CrieniuduKa UIIOTEYHOTO KPEIMTOBAHUS HYXIAeTCS M B OCOOCHHOM
MOJIepXKe YIACTHUKOB (CYOBbEKTOB) WHBECTHMpOBaHMs. bonbinue obbe-
MBI KpeIUTOBAaHUSI, OMpeesieMble BBICOKOW CTOMMOCTBIO HEIBMXKMMOCTH,
TPeOYIOT CIelMGbUIECKOro Moaxoaa K (GopMUPOBaHUIO KPEIMTHBIX (DOH-
OB, HAJIWUYMIO TOCTOSTHHOTO MCTOYHMKA (PUHAHCHpPOBAaHUS, BKJIIOYas Tak
Ha3blBaeMble <«IJTMHHBIE NEHBIM». DTO NejaeT HEOOXOTUMBIM CO3IaHue
CIIelMaIN3UPOBAaHHBIX 6aHKOB. baHKOBCKas CrielMaIn3alus HOCUT (GyHK-
LIMOHAIBHBIN XapakTep W BJIUSIET Ha XapakTep AESITeNIbHOCTU UTMOTEYHOTO
6aHKa. JIMKBUAHOCTh M HAIEXHOCTb CIEUAaTU3UPOBAHHBIX WHCTUTYTOB
JOOCTUTAETCs MyTeM pa3paboTKW M MPUMEHEHUS CIEeLMATbHBIX UITOTEYHBIX
CTaHAApTOB, OCOOBIX BUIOB CTPAXOBaHUS WM HaJW4YMS CIECIUaTbHBIX
rapanTuii. HeoGXOOUMBIMU YCIIOBHSIMM SIBIISIIOTCSI: TOCYIApCTBEHHAsl pe-
TUCTpalusl 00beKTa 3ajora, MpaBWJIbHAs OLIEHKA PUCKOB, CO3MaHME OIpe-
NEeJIEHHBIX TEXHOJIOTUI TPUBIECYCHUS CPEACTB, OCOOCHHBINM MOIXOH K BbI-
0Opy HMIOTEYHBIX MHCTPYMEHTOB W TEXHOJIOTMI, 0Os3aTesibHasT OGoJbImast
MpeaBapuTeNibHas paboTa ¢ KIMEHTOM (aHAEppPalTUHT) W T.I.
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OTianune UNOTEYHOrOo KpeauTOBaHUA
OT OOBIYHOIO KpeauTOBaHUA

HMnoreyHoe KpeauToBaHWE OTIMYAETCS OT OOBIYHOTO OYEHBb OOJIBIIMMU
CpoKaMU U 00beMaMM, OCOOEHHOCTHIO (DOPMHMpPOBaHUS OAHKOBCKMX aKTH-
BOB U MMaCCUBOB, HEOOXOMUMOCTBIO TIPAaBUJIBHOM OIIEHKHU 3ajiora, MpUMeHe-
HUSI crielMPUIecKnX WHCTPYMEHTOB KPEIUTOBAHUS, OTNPENEISIONINX PUC-
KA ¥ UX OleHKYy. [loJloBMHAa WMOTEYHBIX KPEIMTOB BBIIAETCS Ha CPOK
25— 30 JjeT, KOTOpPBIM MpennojaraeT GOJblIne U3MEHEHUsT B SKOHOMUKE,
KPeAUTHOM M GaHKOBCKOW IMOJMTUKE, B CUCTEME HaJOTOOOJIOXEHUS U
YPOBHE JOXOIOB HaceJeHUsI, a TakXe MOKyNaTeJbHON CIOCOOHOCTH Je-
Her, CTOMMOCTHM HEIBUXKMUMOCTUA U T.I.

Buabl puckos

Pucku moapasnensioTcss Ha CHCTeMaTUYeCKWe.M HeCHMCTEeMaTUYeCKUe.
CucteMaTUYeCKre PUCKU He HOCAT CIelM(pUIecKOro (MHIUBUIYaTBHOTO)
WX MECTHOro xapakTepa. Hecucremarmyeckue pPUCKM — 3TO DPUCKWH,
CBOWCTBEHHbIE KOHKPETHOM MECTHOW 3KOHOMHKE. BOJBIIMHCTBO MIOTEY-
HBIX PUCKOB OTHOCHUTCSI K CHCTEMAaTUYeCKUM pHUCcKaM. PHCKOB M0CTaTOYHO
MHOTO, U OHM MOTYT OBbITb BBI3BaHBI Pa3HBIMU NMpUYMHaMU. Cpeau HUX —
SKOHOMUYECKUEe, MHOISIMOHHBIE, BATIOTHBIE, HAJIOTOBbIE, TTOJUTUYECKHUE,
PUCKM LIEHHBIX OyMar, pUCKM HEOOTOJyYeHUs MPUOBUTH, PUCKU OGAHKOB-
CKO#l HEJMKBUIHOCTU (JIMKBMIHOCTH), HEIJIATeXEeCIMOCOOHOCTh KIIMEHTA,
CHUXXEHWE CTOMMOCTM HEIBMXMMOCTU W T.n. OXHW M3 HUX SBISIOTCS
0000IIEHHBIMU PUCKAMU — WHQISIUOHHBIN, PBIHOYHBIN; Ipyrue — TO-
IPaHUYHBIMU, KOMIJIEKCHBIMU C IPYTMMHU PUCKAMM, OHU HEIOCDPEICTBEH-
HO WJIW KOCBEHHO BJIMSIOT APYr Ha Apyra. JJisi MIMOTEYHOTro KpemauTOBa-
HUST 0cO00 BaxKHBIMU SIBJISIIOTCS HECKOJBKO BUIOB PUCKOB, BKIIOYAsl PUCK
MoTepb IOXOMOB B pe3yibTaTe W3MEHEHHUs TPOIEHTHBIX CTaBOK (PHMCK
CMEXHBIN PUCKY JTUKBUIHOCTH), KPEIUTHBIA PUCK.

Puck nocpoyHoro miarexka

OdeHb OOJIBIIYIO POJb WIPAET PUCK TOCPOYHOTO IIIATeXa, CMEXHBIN
PUCKY MPOLIEHTHOM CTaBKM W PUCKY JUKBUIHOCTH. Kpax KpeIuTHBIX
yupexaenuit B CIIA B 1920 —1930-e rompl, Kpax cCymHO-cOeperaresib-
HbIX yupexneHuii B 1980-x rogax 3acTaBuJ TOCydapCTBEHHBbIE WHCTUTY-
Thl, KPEIMTHBIC YIPEXKIECHUSI Cepbe3Hee MOAXOMUTh K IMpobieMaM pucKa.
IToaToMy B HacTosIlee BpeMs JJIsl BCeX KPEIUTHBIX YYPEKIEHUN Xapak-
TEPHBI Cepbe3Hble MAapPKETUHTOBBIE UCCIEIOBAaHUS OOINETO PhIHKA KammuTa-
Jla, pbIHKA 3a¢MHBIX JIeHET, KWIMIIHOTO PBhIHKA, a TaKXXe aHaJIu3 PHUCKOB,
KOHTPOJIb PUCKOB U yIpaBJIeHUE MMHU, XECTKUH KOHTPOJb KPEAUTHOTO
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moptdenst (yrnpaBieHUe aKTUBaAaMU U MaccMBaMU GaHKa, MPOIEHTHO IMo-
JIUTUKOM ¥ T.A.). M Bce 3TO — 4YacThb OOIIEN CTpaTeruu W yIpaBlIeHUS.
DTo o06s3aTeNbHOE YCIOBUE PabOTHI JIIOOGOTO KPEAUTHOTO YYPEeXKICHUS
B LEJSAX TOJIYYCHUST OTpPeAesIeHHONW TOXOMHOCTU IO OCYIIECTBISIEMBIM
omepanusM. B cBs3M ¢ ycloxHeHHMeM (DMHAHCOBBIX TEXHOJOTHWM, pacIibi-
JICHHOCTBIO OJHOM' Omepaluu Mo HECKOJIbKUM (DMHAHCOBBIM CYOBEKTaM,
KakK 3TO HU TMapamoKcajibHO, HapsIy C JEroCyIapCTBICHUEM, YCUJIUBAETCS
pOJIb TOCYIapCTBa U KOHTPOJIb PUCKOBAHHBIX OINepalnuii 6aHkoB. OcTaHO-
BUMCS Ha JBYX OCHOBHBIX PUCKAaX, XapaKTEPHBIX IJIs UIOTEYHOTO KDPEIu-
TOBaHUsA. DTO PUCK MPOLEHTHONW CTaBKU M KPEIUTHBIA PUCK.

Puck npoueHTHO# CTaBKH

BankoBckast mpuObLIb (0X0A KpeauTopa) (GopmMupyercsi B OCHOBHOM
32 CUYET PA3HUIIbI B MPOUEHTAX MO BBIIAHHBIM KPEAWUTAM U MPUBIEKAEMBIM
HWCTOYHUKAM (I10 Ierno3uTaM, OAHKOBCKUM 3aiiMaM, BBIMYCKAeMbIM LIEHHBIM
Oymaram ¥ Ap.). PUCK MpOLIEHTHOI CTaBKM — 3TO PUCK HEAOTIOJYyUYeHUS
0aHKaMM TOpUOBIIX B OYAylIEM B pE3yJbTaTe€ W3MEHEHUS MPOLEHTHBIX
CTaBOK, TO €CTh KOTAAa MPOLIEHTHAsl CTaBKa, MO KOTOPOW BBIAAH KPEIUT
3aeMIIUKY, OKa3bIBA€TCS MEHbIIE, YeM IMPOLIEHTHAsI CTaBKa MO MpPUBIIE-
KaeMbIM O0aHKOM B HacTosilliee BpeMs Wiau B Oymyuiem cpeactBaM. CTaBKu
MOTYT U3MEHUTHCS MO CaMbIM pPa3HbIM MNPUYMHAM, B YaCTHOCTHU, B CBSI3U
C DKOHOMMYECKON MM WMHOW CUTyalueil, BEIOOpoM Hea(pdeKTuBHOI OaH-
KOBCKOW TOJUTUKU, BBIOOPOM HEMPABUIBHBIX WHBECTULIMOHHBIX WHCTPY-
MEHTOB U TexHosioruii u 1.1. COaJaHCUPOBAHHOCTh OAHKOBCKUX aKTHBOB
U TacCUBOB, KaK MO CTaBKaM, TaK U MO BPEMEHU, SIBJISIETCS OCHOBHON
CIIOXXHOCTBIO B JOJTOCPOYHOM KPEIUTOBAHWU, B YAaCTHOCTHU, B CBSI3U CO
CBOOOIHBIM DPEXMMOM W3BSITUSI CPENCTB (MJIM MpPEayNpeauTeSbHbIM, B 3a-
BUCUMOCTU OT TEXHOJIOTUI COEpeXeHMs) Mo NErno3uTaM, a TaKXKe Hempea-
CKa3yeMOCTbIO PBIHOYHBIX CTaBOK W APYTUM MpUYMHaM. Takum oOpaszom,
CTaBKHU TIO BBIIAHHBIM KPEIUTAM-aKTUBAM SIBIISIIOTCS MOCTOSIHHBIMU, «CBSI-
3aHHBIMW», TIPUTOM Ha OYEHb OOJIBIIIE CPOKH, a MACCHUBBI OaHKA OCTAIOT-
csl cabo TpUBS3aHHBIMM, B OCHOBHOM B CBSI3UM C UX KPaTKOCPOUHOCTHIO
¥ CBOOONOW M3BSATUS. PUCK MPOLEHTHOW CTaBKM BKIIIOYAET HE TOJBKO W3-
MEHEHME MPOILEHTHBIX CTABOK, HO TaKX€ MOHWXEHWUE CTOMMOCTH BBITIAT
1O CYILIECTBYIOLIEMY KpeAuTy (MMOHUXEHHE pealbHOW CTOMMOCTM aMOPTH-
3allMOHHBIX (POHJOB MO CPaBHEHUIO C HOMWHAJIbHBIMU BBITLIATAMMU).

Puck mpolleHTHOM CTaBKU MOXHO paccMaTpWBaTh KaK 4acTh pUCKa
HEJIUKBUIHOCTU (JTUKBUAHOCTH), 3TO B3aMMO3aBUCHUMbIE PUCKU. Pucku
0COOEHHO BO3pacTaloT MPU OOJBIIOM IMOTEHIIMAJle HEeraTUBHOW aMOpTH3a-
LIUU, TIpU MPUMEHEHWM PUCKOBAHHBIX CTaBOK B OOJBIINX 0ObeMaX, GOJb-
0¥ JToJie 00BEMOB C JOJTOCPOYHBIMM KpEeaIuTaMu WU, HaoOGOpOT, GOJIb-
oM 00beMe KPaTKOBPEMEHHBIX NEMo3uTOB. TakuM o6pa3oM, maxe Ipu
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CMeHe KpaTKOCPOYHBIX NEMO3UTOB Ha CPEIHECPOYHBIE NEMO3UTHI PUCK
MPOIICHTHON CTaBKM OymeT yMeHbIIaThcsl. HeoOXoaMMO YYUTHIBATH BIIUS-
HMe caMoii MPOIICHTHOM CTaBKM Ha KPEAUTHBIN puck. Kpemurop He MoxeT
OECKOHEYHO MOAHMMATh MPOLIEHTHYIO CTaBKY IJIs YMEHBIIEHUsI pHUCKa,
TaK Kak TpU OMNpeaesieHHOM pybexke 3Ta cTaBKa OyldeT HEeNmOCWJIbHA IS
3aeMIMKa. KpemuTopoM HOJKHO OBITh MPaBWJIBHO BBIOPAHO ONTUMANb-
HOE COOTHOIIIEHWE YPOBHS PHUCKa, YYMTHIBAIOIIETO BCE PUCKU C UX BIUA-
HHMEM OpyT Ha Jpyra, ¥ oxwumaemoro moxona. CaMa 3aBUCHMOCTb MEXITY
JOXOIOM M PUCKOM OOBIYHO OOPAaTHO MPOMOPLIMOHATbHAS.

Pemenne mpobiaeMbl HaIeKHOCTH UITOTEYHBIX KPEAWTOB IMyTEM yMEHb-
IEHUs TIPOLIEHTA M0 3TUM KpeIWuTaM 3a CYeT CHUXKEHUs TMpOIeHTa IO Jie-
MO3UTaM TakKXe HeBO3MOXHO, TaK KaK B 9TOM CJIy4ae JOCTaTOYHO OBICTPO
HCCsKAaeT caM MCTOYHUK HaKOTJICHUS. 37eCh NOJKHBI OBbITh HaWIeHBI
WHBIE MYTH, BKJIIOYasl paboTy ¢ MaKCUMaJbHBIMU CTaBKaMU IO OEMO3UTaM
¥ MUHUMAJTbHBIMM CTaBKaMH IO KpeAuTaM, MUHMMU3ALMIO BCEX PACcXOI0B
3a c4eT OOJBIIUX OOBEMOB KPEIWTOBAHMS W KOJWYECTBA YCIYT, CO3IaHUE
HOBBIX 3(P(HEKTUBHBIX TEXHOJOTWI, OObEIUHEHWE 3TUX TEXHOJOTUH B Iie-
JISIX TIOYYEeHWS] MUHUMATbHBIX M3JePXeK U MaKCUMAaJIbHBIX JOXOMOB IS
Bcex CyObeKTOB (hMHaHCUpoOBaHMSs. [IpM 3TOM BaXHYIO POJIb HauyMHAET
UrpaTh OObeAMHEHNE MEJIKUX GaHKOB B KpYMHBIe. EcTecTBeHHO, 4TO Mpo-
IIEHTHAsl CTaBKa IO KPEIMTY DETYJUpPYEeTCs PBIHKOM (TIpeMIoKeHUEeM
3aeMHBIX CPEICTB M MX CIIPOCOM), a TakKXe HpHObUIbI0 6aHKa. OmHaKo
KE€CTKHE HETOCUJbHBbIE KPEIMTHBIE YCIOBUS MOTYT PEe3KO OTPaHUYMUThb
JOOCTYITHOCTb KPEIWTOB, a TakXe YBEJIUYUTh KpeOuTHble pucku. [losTomy
MHOTHE CTPaHbl MPUMEHSIIM U MPUMEHSIOT TMOJUTUKY PETyJIUpPOBAaHUST TO-
cynapcTBoM (bMHAHCOBOW cUCTeMBl (0COGEHHO HEOOXOAMMYIO B OTHENb-
Hble 9KOHOMUYECKHE IEePUOAbI), YCTaHABIMBAIU CBOETO PONA <«ITOTOJIKH
pocroBiyecTBa». B CILHA denepambHoe MPaBUTEIBCTBO M30Eraio MpsMo
YCTaHaBIMBAaTh <«IMOTOJKW» CTAaBKM CCYTHOTO TPOIIEHTa MO 3aKJaIHbBIM,
OIIHAKO MHOTHME IITaThl CaMU YCTAaHaBIMBAIOT BEPXHMI Tpeaes MPOIEeHT-
HOW CTaBKHU, KOTOpash MOXET OBITb NMpPUMEHEHa KPEAUTOPOM. YCTaHOBKa
KPEOIUTHBIM WHCTUTYTOM CTaBKp! BBIIIE MPUHATON MOANAgAeT MOA Hapylle-
HMe 3aKOHa W IITpadHbIe CAHKIIUU.

Kpeautnslii puck

DTO PUCK HEBBIMOJHEHUST 3a€MIIUKOM IO KaKUM-JINOO MPUIMHAM CBO-
HUX 00s3aTeNIbCTB 10 KpeauTy. Bompochl KpeaUTHOTo pucKa penialoTcs
KOMITIJIEKCHO: 3TO M TOCYAapCTBEHHAs MOJUTUKA, W MOJUTUKA KPETUTHBIX
VUpEeXIeHUIl B 00JIacTH TIepBUYHOTO B3HOCA. boblnas pojb mpuHamie-
KUT TIPaBUJIbHOMY BBIOOPY KPEIMTHBIX TEXHOJOTMH W MHCTPYMEHTOB KakK
COCTaBHOI YacTM aHAEepPpalTUHTa WJIM OAHKOBCKON MOMUTUKU. CyIIecTByeT
LIeJBI psAN ToKasaTesdeil, ONpenesoNIuX HaJAeXHOCTb (M TOCTYITHOCTD)
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KpeauTa. B KauecTBe NOMOJHUTENbHOI TapaHTUM KpeauTa.(K 3a10ry U
CTPaXOBAHMIO) BBUAY OOJBIIMX PUCKOB MIIOTEYHOIO KPEAMTOBAHUSA IPEJ-
roJylaraeTcs 00A3aTeIbHbIA KPYIHBIA MEPBUYHBIA B3HOC 3a€MIIMKA B Ka-
YeCTBE YACTUYHOM OILIAThl HEIBMXKMMOCTU mponaBuy. IIpeBbliieHue phi-
HOYHOIi IIeHbl 00ECIIeYeHNsl Hall CYMMOI KDEIUTA U OIMpPENENSeT CTeleHb
3AIMMALIEHHOCTH CCYObl Ha BCEX CTAAMAX KPEIMTOBAHUS, YTO SABJISETCH
BaXHENIMM (PAKTOPOM MOBBILIEHUS JTUKBUAHOCTU IpPEAMETa obecreye-
HMSI, OTSTOIIEHHOIO 3aJ0roM. Yem GoJblie B3HOC MM BhILIAYEHHAS YaCTh
KpPEAUTA, TEM JIErYe Mpoaath 3TOT KpeauT. Clen0oBaTeNbHO, PUCK YMEHb-
IaeTcss B IPAMOM COOTBETCTBUU C BBHIIUIATAMM KaK II0 IEPBUYHOMY
B3HOCY (4eM OGOJIbIE B3HOC, TEM MEHbIIE PUCK), TAK U C BBILIATAMM II0
OCHOBHOI 4aCTH KPEIUTHOrO JOJIra.

OOBIYHBII WMIIOTEYHBIA KPEAUT IS MHOTMX 3alafHbIX CTPaH HUMEET
CPEeIHMIA TIOKA3aTeNb 3a6MHOIO KanuTana (IIPOLIEHTHOE COOTHOLIEHUE 3aeM-
HOTO KaIlMTajla K CTOMMOCTU 3aJ0XKEHHOI HeIBUXUMOCTH) mopsaka 70%.
B I'epmanuu 3t10T TipotieHT coctaBisieT 50 — 60%, B CILIA — 75%. Octaib-
Hble 25 —40% CTOMMOCTH HEIBMXKMMOCTU — COOCTBEHHBIE CPEICTBA 3a€M-
myKa (MJIM JOJs COOCTBEHHOrO KaIlluTaja) B CTOMMOCTUA HEIBUXUMOCTH.
TakuM 06pa3oM, BbIIABAEMBII KpeIUT BCErNa MEHbIIE CTOUMOCTUA HEIBU-
KMMOCTH Ha CyMMy IEPBUYHOIO B3HOCA, U MaKCUMalbHas CyMMa KpeauTa
OOBIYHO OIPENENAETCS UCXOA M3 TUX IOKa3aTellei.

Jloxoapl 3aeMINMKA TaKXKe HAMPAMYI OrPaHMYMBAIOT MaKCHMAJIbHYIO
CYyMMy KpeauTa. B To Xe BpeMs IpPOLEHT MO KpeauTy BiauseT Ha cymmy
KpEINTa, HO YX€ KOCBEHHBIM IIyTEM, Yepe3 MAaKCUMAIbHYIO CYMMY Kpe-
JUTHOTO IOJra WIM MaKCHMAaJbHbIE BBIIUIATHL [TO OILIATE 3a KPEAMT, BXO-
JAIIMe B OOLIYI0O CyMMY M COCTABISIOIIME OOLIYHO GOJBLIYIO €0 YaCTh.

B ciyyae puUCKOBAaHHBIX KPEIUTOB AOJS MIIOTEYHOTO 00s3aTelbCTBA
JOJKHA OBITh 00A3aTEIbHO MEHBLIE CTOMMOCTH HeABMXUMOCTUH Ha 30%
U BBILIE, C MPENCTABIEHMEM TaKXe NOIOJHMUTEIbHBIX rapaHTHii. Bonee
TOrO, BCE KPEOUTHI, COCTaBJsIolue 6ojee 85 —90% CTOMMOCTH 3aJI0XKEH-
HOIl HEIBIXMMOCTH, O0A3aTEIbHO JOMOJHMUTENLHO CTPAXYIOTCS 3aeMILU-
KaMK (CTpaxoBaHMe KPeAUTHOro nojra). CyLleCTBEHHBIM YCIOBUEM HIIO-
TEYHOIO IOTOBOPa MOMUMO CTaBKM, CPOKA U pa3Mepa Kpeaurta (OCHOBHBIE
MapaMeTpbl KpeANUTa) ABISETCS caM IPEIMET 3ajI0ra, ero CTOMMOCTh U 1ie-
Ha (a TakXe OLEHKa COOTBETCTBMS CTOMMOCTH ILIEHE).

Poab 11eHbl 1 CTOUMOCTHU HEJABUXKHUMOCTH
npyd BOSHUKHOBCHMUM MU CHATHUM PUCKOB

IlleHa ¥ CcTOMMOCTh HEIBUXKMMOCTH WMTPAIOT BaXKHYIO DOJIb B YacCTH
BO3HMKHOBEHMSI U CHATHSI PUCKOB, TaK KaK BCe CTaHIAPTHBIC IMOKa3aTeIn
KpeauTa (pa3Mmep, CpOK M CTaBKa) CaMbIM HEMOCPEACTBEHHBIM 00pa3oM
OyayT 3aBUCETb OT IpeaMeTa UIMOoTeKu (3ajnora). Takum obGpa3oM, camylo
OOJIBIIYIO POJIb Ha MPaKTUKE WIPaeT OLIEHKA CTOMMOCTU HEIBMXXWMOCTH.
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Bo-TiepBBIX, OT Hee HEMOCPEACTBEHHO 3aBUCAT BCe CTaHAApTHBIC ITOKa3a-
TeJW KpeauTa. 3aBbIIIeHWE WIN 3aHUXKEHHE CTOMMOCTU HEIBUXKUMOCTU
MPUBOANT K 3aBBIIIEHHWIO WU 3aHMXEHUIO CYMMBI KpeauTa, ero rmepBOHa-
YaJIbHOTO B3HOCA, a TaKXKe TUIaThl 3a KpeauT (KOTopash B CyMMe OOBIYHO
6oJIbIIIe OJHON CTOMMOCTU HEIBUXXUMOCTH). Bce aTo BimsieT, Ha OOGIIyIO
JOOCTYITHOCTh KpenuTa. Bo-BTOpHIX, MpaBHJIbHAs OllEHKa CTOMMOCTH He-
IBKUMOCTM — 3TO HAAEXHOCTh KpeAauTa IJIsS BCeX YYaCTHMKOB pBIHKA:
rocynapcTBa, KpeIuTOpOB, WHBECTOPOB. PeanbHasi CTOMMOCTb HEIBMIKH-
MOCTM HeoOXoguMa TpU CAeJKaX KYHJU-TIPOJaku, MPU KPEeAUTOBAHUU
MOJ 3aJIOT MMYIIeCTBa, TPW CTPaXOBaHWM, NMPU HACTYIUIEHUH CTPaXOBBIX
cllydaeB M OIpeJeNeHUu yiepba, NMpu HalorooOJI0XKeHU! .

HpaBI/II[bHaf{ OLI€CHKa CTOMMOCTU HCABWKNMOCTU

IpaBunbHas OlleHKAa CTOMMOCTU HEIBUXUMOCTU — 3TO HaJIeXHOCTb
KpeauTa Uil BCeX YYACTHUKOB WHBECTUIIMOHHBIX XWJIMIIHBIX PBIHKOB
(rocynmapcTBa, KpeIuTOpOB, WHBECTOPOB), 3TO MUHUMM3AIUs OOIIMX Kpe-
OUTHBIX, CTPaxXOBbIX, OLIEHOYHBIX, WHBECTUIIMOHHBIX PUCKOB, CHSATHUE
MHOTHUX PUCKOB IO BCeil 1iernouke GrHAHCOBBIX MOCPETHUKOB. BbIsiBIeHME
peaJibHOW CTOMMOCTU HEIBMXUMOCTH HEOOXOAMMO TIpU KyIUIe-Tpojaxe,
KpPEeIUTOBAaHUM TION 3aJI0T MMYIIECTBA, CTPaXOBaHWUM, HAJIOTOOOJOXEHUMU,
pedbuHaHCUpOBaHUM KpeauTa. [1oaToMy NMpaBWIBLHOCTb OLUEHKU — OIUH
U3 OCHOBHBIX (DAKTOPOB MPOBOIMMON XUJIUIITHON MOJUTUKU, UCKIIOYEHUE
MHOTUX PUCKOB U OOecrieueHHe CTaOUIbHOCTU PBbIHKA.

B Poccuu cyiecTByeT ssBHOE 3aBbIllIEHUE 1IEH Ha HEABUXKUMOCTb. [liist
pelieHusT 3TOi MpoOjeMbl HEOOXOIMMO CEPbE3HO MOAXOIUTh K BHIOODY
WHBECTUIIMOHHOW TMOJUTUKU, peasibHbIX IJsg 3KoHOMUKU Poccum mHCTpy-
MeHTOB. JlaHHBIN BOMPOC HAMpPSIMYIO CBsS3aH C HaJIOTOOOJOXEHUEM Cle-
JIOK M CTaBKaMM HaJIOTOB Ha HEJIBMXMMOCTb. Bo BceM Mupe OH pemiaeTcs
JNIOCTAaTOYHO TsXeno, 0e3 yuyera peajbHOW PHIHOYHOW CTOMMOCTU HEIBU-
KMUMOCTU HEBO3MOXHa 3((eKkTuBHAsT cucTeMa HajJoroo0JIOXeHUs coOCT-
BeHHOcTU. Jlnsa Poccum 310 ToXe OymeT GONBIION ITPOOIEMOI IO LIEJIOMY
psiny GakTopoB:

* 3aBbIIlIEHHAs] CTOMMOCTb HEIBUXUMOCTU W HEOOJbIINE TOXOAbl Ha-

ceneHusl,

* OTCYTCTBME MHOTMX OpPraHM3allMOHHBIX PEllIeHWil B BOIPOCAX HaJlo-

roo0JIOKEeHUSI,

' MHOT/e 3KOHOMMUCTBI HAMpAMYIO CBA3BIBAIOT KPaX MHOTMX KpeIUTHO-cOepera-
TEJBHBIX YUPEXICHUI, B YACTHOCTH CCYTHO-cOeperaTebHbIX accouranmii B8 CLIA
B 1980-¢ rompl, ¢ HeMpaBWJIbHOM MONUTHKOM CCYTHO-COEpETaTeIbHBIX acCOIMALii
B ONpe/eIeHNH CTOMMOCTH HEBIDKMMOCTU M BBIOOPE MITOTEYHBIX TeXHoJoruid. [1o MHe-
HMIO MHOTHX aHAJTUTHKOB, UMEHHO 3aBBIIIEHHAs CTOMMOCTh 3aTOXEHHOIN HEMBUKIMO-
CTH ChITpaJia HETATUBHYIO POJIb B 0OPA30BAHMM HEMTMKBHMIHON HETBIXMMOCTH.
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* OTCYTCTBHME OIBITA BIaNeHUS HEABUKMUMOCTBIO W WCITIOJHEHUST CBO-
HUX 00s13aHHOCTE! COOCTBEHHMKAaMH, B YACTHOCTHM OILIaThl HAJOTOB
COOCTBEeHHUKAaMU MPUBATU3MPOBAHHOTO XUJIbsT U IP.
HckyccTBeHHast IpUBaTU3allvsl, MTHOBEHHO pEIMBIIAs BOMPOC O 4Ya-
CTHOW COOCTBEHHOCTU Ha KWJIbe, SBISIETCS B ONpPEIEIEHHON CTeTeHH
(bopmanbHOM, TaK KaK JOXOABI IpakaaH He MO3BOJISIOT UM OBbITh IO KOH-
11a peaJIbHBIMM COOCTBeHHUKaMU Xuauina. Kak MmojguTuka B 06JacTH UIIO-
TEYHBIX WHCTPYMEHTOB M TEXHOJIOTMI, TaK W MOJUTHKA B OOJIACTH ILIEH Ha
KUJIbe TOJKHBI OBITh MOABEPXXEHBI MEPUOANIECKONW PEeBU3WM BO M30exka-
HUe KPYIMHBIX cOOeB B KpeIUTHO-(PUHAHCOBBIX cxeMmax. bosiee Toro, sta
MOJIUTUKA TOJIKHA ObITh omnepexatomeii. B CIIA momxoasit K BOmpocy
HECOOTBETCTBUS POCTA WJIM CHUXKECHUS IIeH Ha HEIBUKUMOCTb MPUOBLISAM
6aHKOBCKUX MHCTUTYTOB, HE CBOpauyuBasi GUHAHCOBBIC PHIHKU, HE OXU-
nasi, Korma pelHOK OyneT 3 {eKTUBHBIM 1 Ge30MacHbIM, a, HA060POT, Ha-
CTYMaTeJIbHO — pa3BopavyuBasli HOBble 0ojiee Ge30MacHbIe UIOTEUYHBIE TEX-
HOJIOTUM C BO3MOXHOCTbIO KOMITEHCAIIMW 3TUX HECOOTBEeTCTBHMI. TOJIbKO
Ha MPaBUJIbHOM aHaju3e¢ KPEOUTHBIX PUCKOB MOTYT CTPOUTHCS OOJbIINE
WHBECTUIIMOHHBIE TIporpaMMBbl. [Ipu penieHur GOJBIINX MPOTpaMM BceTna
HEOOXOAMMO HMMETh B BUAY W YYMTBHIBATH 3aBBINICHHYIO HECTaOWIbHYIO
CTOMMOCTh HEIBUXXUMOCTH, OTPUIIATEIbHOE BIMSHHUE KOTOPOIl Ha pa3BU-
THE WUITOTEYHOTo KpeauToBaHMsS B Poccum OorpoMHO.

MexaHu3M OULEHKH
NeMCTBUTEJbHOM PHIHOYHOM CTOMMOCTH HEJABUXKHUMOCTH

CosznaHue 3(p(HeKTUBHOTO MeXaHW3Ma OLIEHKU JAeHCTBUTEIbHON phI-
HOYHOM CTOMMOCTH — 3TO BaXKHasl MPEANOChIIKa IJIs CTaOMIM3allMU BCE-
ro XUJMIIHOTO PBIHKA, TaK KaK OT 3TOT0 3aBHUCAT Pe3yJbTaThl pedop-
MUPOBAaHUS KUJIUIIHOTO ceKTopa. [loduTHKa KPEeaAUTHOTO YUpeXkKIeHMUS
M TOCyIapcTBa B O0JIACTM WITIOTEYHBIX CTAHAApTOB, IMOJUTHKA CO3MaHUS
MOTEeHIIMAaIbHO Oe3pMCKOBBIX aKTMBOB He MeHee BaXKHa B BOIpoOcax
YMEHBIIEHUSI KPeIUTHOTO prcka. [lapameTpsl 6a30BOro KpemamuTa JOJIKHBI
COOTBETCTBOBAaTh OOIICTTPUHSATBLIM CTaHIApTaM: OOIeil cyMMe KpenuTa,
00beMy TIEPBUYHOTO TIIaTeXa 3a HEIBUXHMMOCTb, NOXOIaM, MUHUMATbHO-
My CTaxy pabGOoThl Ha TOCJIEIHEM MeCTe, BO3pacTy 3aeMInuMKa u T.a. [Ipa-
BWJIBHO YCTaHOBJEHHBIE CTaHAAPTHI 3HAYUTEIBHO CHUXKAIOT KPETUTHBIN
PUCK U TIOBBIIIAIOT YPOBEHb BO3BPATHOCTU Kpeauta. [Ipu 3ToM HeobGXxomu-
MO OTMETHUTh, YTO XECTKUE KPUTEPUU BHIOPAHHBIX CTAHIAPTOB 3HAYU-
TEeJIbHO CHUXAIOT JOCTYIMHOCTh KpeauTa, TeM 0ojiee B WHMISIIMOHHBIX
yCIIOBUSIX. 31Mech HOJKHA OBITh BbIOpaHa ONTHMAaJIbHAs 30JI0Tasi Cepely-
Ha, KOTOpasi He MOXET OBbITh MOCTOSTHHOM, a JOJIXKHA MEHSATBhCS B COOTBET-
CTBUW ¢ 9KOHOMHWYECKUMU U3MEHEHUSIMH.
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OnuH 13 OOIIErocyTapcTBEHHBIX OOS3aTeNIBHBIX CTaHAApTOB, YCTaHOB-
neHHBIX B CIIIA, — 3T0 KO3 PUIIMEHT KPEeAUTOCTIOCOOHOCTH (IOCTYITHO-
CTU KpeauTa). IToT KO3 OUIMEHT MOoKa3biBaeT MaKCUMAaJbHO JOMYCTH-
Mble TIpeaesbl (paMOUYHbIe CTAaHAAPThI) OTHOIIEHWI IMOJHBIX 3aTpaT 3aeM-
IMKa Ha Xuibe (B3HOCH 3a KPEOUT M OIjIaTa BCEX XWJIMIIHBIX YCIYT,
BKJTIOYAOIIasi KOMMYHaJIbHBIC TIIATEXHW, apeHIHYIO TUIaTy, HaJOTM Ha He-
IBKMMOCTD) K OOIIMM ceMeiHBIM moxogaMm. OOIIenpUHATBHIA cTaHIapT
paBen 28-30%.

Takum 006pa3oM, YCIOBHO HOCTYMHBIN KpEeOMT OIMpenesieTcs Kak
KpeauT, TepBoHavyajdbHbie [laTeXu Mo KOTOPOMY paBHBI IUIaTeXaM I10
CTaHAAPTHOMY KPEOUTYy ¢ HIKHEH (MKCUPOBAHHOW CTaBKOWM, a BBHITIIATHI
M0 KPEAWTy He MPEBBINIAIOT PAMOYHBIX CTaHAApTOB B TeYCHUE BCErO Kpe-
IUTHOTO cpoka. B MHMpOBOU MpakTHWKe CYIIECTBYET ellle OMMH BaKHBIM
MoKa3aTeslb HalleXKHOCTU U TOCTYMHOCTU WITOTEYHOTO KpeauTa, KOTOPBIA
BBIpakaeT OTHOIIEHWE CTOMMOCTU HEIBUKHMMOCTU K TOZOBOMY IOXOIY
cembr, '— Koa(ppunuent OLLJ. B crpaHax cbalaHCMPOBAaHHON PBHIHOY-
HOIl 9KOHOMMKU 3TOT TO0Ka3aTelb B mpeneiax 3 — 4, B BBICOKOPa3BUTHIX
cTpaHax OH paBeH 2 — 3,5. B mejoM cuuTaeTcsl, YTO PBIHOK KMJIbSI M PbI-
HOK WITOTEYHOTO KpeauTa MOTYT HOPMaJbHO (DYHKIIMOHUPOBATh, €CIN KO-
abdunuent OLLJl He mpeBbimiaer 4,5.

KoabduineHT, XxapakKTepu3yOIINii OTHOIIEHUEe CTOMMOCTH XXUJbSl K
COBOKYITHOMY CeMelHOMY TromoBoMy aoxoay B Poccuu, acTpoHOMUYECKU
BBICOK M3-3a UCKAXXeHHOW CTOMMOCTU XMJIbSI, KOTOpPasi TOCTATOYHO CUJTb-
HO MpUOJMKEHa K 3allafHbIM IIeHaM, a B psje cliydaeB Jaxe IMpeBBIIIACT
X, M KpalilHe HM3KMX JOXOIOB rpaxaaH. B Hacrosimee BpeMs B Poccum
NAHHBIA TTOKa3aTesb He BBIACPKMBAeT KPUTUKU, TaK KaK OH Oojiee 4YeM B
10 pa3 BbIllIe CpeTHUX PHIHOYHBIX TMOKa3aTtelieil. bojiee ToUHO 3TOT TpKa-
3aTeib PACCYUTHIBAETCS WCXOISA M3 CPEeIHEl CTOMMOCTH IpUOOpeTaeMoii
SIENBVXMMOCTH, KOTOpasi BapbupyeT B mpenemax 1 : 10.

B emme Gonblieil cTereHn, YeM CPOKW KPeIUTOBaHMS, Ha JOCTYITHOCTh
KpeaWTa BIUSIIOT POCCUICKHME GAaHKOBCKUE CTaBKU. B cBsA3M co crnenudu-
KOM PBIHOYHOTO pa3BUTHSI Poccum sl Hee MOJKHBI OBITH pa3paboTaHbI
:BOU peajibHble KPUTEPUU U ToKa3aTeau. Tak, HampuMmep, B pacyeT CTaH-
JapTHOTO CYOCHIMPOBAHHOTO KpeauTa 00s13aTeIbHO MOJIKHBI ObITh BKITIO-
TeHBI HE TOJIbKO OOIIMe TOXOIbl CeMbHM, HO W 00si3aTeNIbHbIE CpeTHeIyIIe-
3ble PACXOMbl, paCCYUTAHHBIE U3 PEAbHOTO MPOXUTOYHOTO MUHUMYMA.

CylIecTBYIOT M IpYyrue TMoKa3aTesu, OMpEeNe/sIonnue TOCTYIMHOCTh U
HaJeXXHOCTh KpeauTa. B paspsia oOLenpuHATHIX HOpM (CTaHIAPTOB) WITO-
TEYHOTO KPEAUTOBAHUS BKIIOUYEH TakKXe KO3(DOUIIMEHT, ompenesommuit
OTHOIIIEHUE CTOMMOCTH OOCIYyXXMBaHUsS KpeauTa K goxoaaM (TOZOBBIE
TPOLICHTHBIE BBHITIJIATHI 32 KPEAUT K TOAOBOMY COBOKYITHOMY CeMeiHOMY
noxony). B Poccum arot mokasarens (KkoadduuumeHT) oyner B 2 — 3 pasa
3plllle 3amagHoeBporelickoro. M eciy raTUTh TOJBKO 3a OOCTYKMBaHUE
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KpeauTa, a OCHOBHYIO CYMMY JOJIiTa He BBITIJIaYMBaTh, TO U B 3TOM cJIydae
HUKaKWe PaMOYHBIe CTaHAAPTHI WUIMOTEYHOro KpeauToBaHUs B Poccum He
BBIIEPXKUBAIOT TaKOW HArpy3Ku, OCOGCEHHO B TEPBbIC TOAbI KPEIUTOBAHUS.
KnveHT (3aeMIIMK) AOMKEH OIUIaYMBaTh TOJBKO DPACXOIbI MO OOCITYXU-
BaHWIO KpeIuTa B pa3Mepe UYyTh JIU HE CBOETO JOXOda WJIW CyMMY, B He-
CKOJIBKO pa3 TPEeBBIIIAINYI0 CpelHUi moxon. To Xe caMoe MOXKHO cKa-
3aTh W MO pacxojaM Ha Iopuandeckoe odopmiileHUe cIeiKu (Iopuaude-
CKUE YCJIyTU, PUIJITOPCKUE YCIYyTH, PEerucTpalys, cTpaxoBaHHMe, OIleHKa
U T.1.), KOTOpBIE JIOXAaTcs Ha 3aeMiiuka. OHU TOCTaTOYHO BBICOKU, a TIO
OTHOIIIEHWIO K CPEIHUM JOXOJaM — CBEPXBBICOKH.

BhimotHeHWe CTAaHOAPTHBIX TPeOOBaHUI KPEAWTOPOB OTHOCUTEIHHO
JIOXOIIOB 3aeMIIMKa, WCXOAS U3 KO3(POUIIMEHTOB KPEIUTOCIIOCOOHOCTH,
HagexHoctd U poctynmHoctr (OLLJ]), — 3To aymeMeHTapHasl 3allMTa Kpe-
JIUTOpa Ha TEPBOM 3Talle OT KPEOIUTHOTO pUcKa. AHaIu3 Bcex KoahdUIm-
€HTOB JOKa3bIBaeT HEOOXOAMMOCTh PEaIbHOM OLIEHKU JIOXOMOB 3aeMINMKA,
YPOBHSI MHMIALIMK, a TaKXKe ydeTa pa3BUTHUS WJIM, HA0OOPOT, CBEpThIBA-
Hus mpousBonctBa. B CILA cymiecTBOBalO «IIpaBUJIO KPacHOM JTUHUUW»,
B TPaHUIIAX KOTOPOM KPEeIMThl He MOTIM BBIAaBAaThCsA. DTO OBLIM OIac-
Hble, C TOYKU 3pEeHUS] KPEeIUTHOTO pucKa, 30HbI. HaBepHOe, 3TO MOXHO
CYUTATh TUCKPUMUHALMEW, OMHAKO B MEPUOA HECTaOMJIbHOW SKOHOMM-
KU — TIyTh €CTECTBEHHOTO yXOIa KPEeIUTOPOB OT PUCKOB.

PacyeThl HarisiAHO TOKA3bIBAIOT, YTO CAMOCTOSITEJIbHO KpPEeIuT 6e3
CcyoCUANPOBaHUsA, TPOIUICHUs (YBEIUYECHUS) CPOKOB KPEAUTOBAHUS, MPU-
MEHEHHMS CTEelMaJbHbIX TEXHOJNOTUN IJIsI OCHOBHOUM TPYIIbI HaceICHMUS
CylIecTBOBaTh He MOXeT. MMOTeuyHOoe KpeAUTOBaHUE CUMTAETCS PUCKOBAaH-
HBIM KpeIUTOBaHWEM, HO U MPOCUYUTATh YPOBEHb PUCKOB UIOTEYHOTO Kpe-
muTta B Poccum moka HeBO3MOXHO. DTO CBEpXPUCKOBOE MHBECTUPOBAHUE,
YTO, COOCTBEHHO, W OOBSCHSAET OTCYTCTBHE WITIOTEYHOTO KPEIUTOBAHMS B
Poccuu. Peanusamus mporpaMMbl CTAaHOBJICHUS W Pa3BUTUSI UIIOTEYHOTO
KPEAUTOBAHUS TOJbKO KOMMEPYECKUMU CTPYKTYpaMU B HACTOSIIUNA MO-
MEHT 3KOHOMMWYECKU HEBO3MOXHA, W HU OJHA CTPYKTypa Ha 3TO He IOM-
net. HukTo, KpoMme rocymapcTBa, He BO3bMETCS pelllaTh CaMOCTOSITEIbHO
3Ty TMpoGiieMy TMpU JaHHBIX 3KOHOMHUYECKHUX .[MOKa3aTeNsX (B YaCTHOCTH,
JOX0JAX HacCeJeHUs] U HeCTaOMJIBHOCTH SKOHOMMYECKOTO Pa3BUTHS CTpa-
Hbl). [IpoGiaema He B TOM, YTOOBI BBIIATh KPEAUTBI, HECMOTPSI Ha OTCYTCT-
BHME HEOOXOAMMOTO pabOTaloIEero MpaBOBOTO IMOJISA, KPEAUTHBIX TEXHOJO-
Wil ¥ T.A., @ B TOM, YTOOBI 3T KPEAUTHI OBUIM BO3BpAIleHbI, a CTOUMOCTh
BBITIJIAT 3a KPEAWT ObLTa, KaK MUHMMYM, aleKBaTHa HEOOXOAMMBIM OaH-
KOBCKUM 3aTpaTaM C y4eTOM MHWHUMAJbHOW MPUOBLIM (IJs 3TOrO B Ha-
CTOSIIIUI MOMEHT HYKHBI TakKXe TapaHTUU rocynapctba). [Ipu aToM 3a-
EeMIINK U KPEAUTOP TOJKHBI OBbITh OrpakAeHbl CaMUM TOCYIapCTBOM OT
MaHMIyJUPOBAaHUS Ha BCEX YPOBHSX ILIEHAMM, HaJIOTaMH, OT CHJIBHOTO
BO3IEHCTBUSA MPOXOISIIIUX SKOHOMUYECKUX IPOIIECCOB.
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HeCTaH,ZlapTHBIe PUMCKH

B nmononHeHWe MOXHO OTMETUTh, YTO KPEAUTHBIE PUCKU YBEIUYUBA-
IOTCSI WJIM YMEHBIAIOTCS B 3aBUCUMOCTU OT MHOTMX APYTUX KPUTEPUEB U
rnmokasateyieii. B yacTHOCTH, OT BUIOB COOCTBEHHOCTU HAa HEIBUXKUMOCTb,
MPUHAJIEXXHOCTU 3aeMILIMKOB K TOW WJIM MHOHN mpodeccuu. 3[ech TaKKe
HeJNb3s1 OYKBaJIbHO TE€PEHOCUTh 3alalHble 3aBUCUMOCTU, HaNpUMED,
unmeromme Mecto B CIIIA, x rpynnam pucka B Poccuu.

B Poccuu cxianpiBaeTcs cUTyalusl, KOraa TOJbKO MpEeAIpUHUMATEb-
CKMI KJ1acc (XOTsI 4acTO M C HEIpeacKa3yeMbIM OM3HECOM) MOXET BOC-
MOJIb30BAThCSI YCIYraMU MITOTEYHOTO KPEIUTa, a TOCYAApCTBEHHBIE U MY-
HULUTAJIbHBIE CITyXallue, NPYTrhe TPYMIbl HACEJIEHUS JIUIIEHBI 3TOU BO3-
MmoxHocTu. Kpome Toro, maccoBasi 3acTpoilka MHOTO3TaXHBIMU JOMaMU
(KaK OCHOBHOI1 BUII POCCHICKOIO XWUJibsi) OymeT 0a30BOii JJisl pa3BUTHUS
WUIOTeYHOTO KpenutoBaHUs. [loaTomMy MOJXKHBI BbBIpaOATBHIBATHCS CBOU
TEXHOJIOTUM TOJA Hally POCCUUCKYIO NEWCTBUTEIbHOCTb, MPOBOIUTHCS
CBOIi cleuuaidbHbIi 0AHKOBCKMI MapKETWHI, aHAEPPAUTHUHI M HA MX
OCHOBE pa3pabaTbiBaThCs CIELUMUATbHBIE CTAaHAAPTHI UMOTEYHOTO KpEeau-
TOBaHUS.

Heob6xoguMo ocTaHOBUTHCS ellle Ha OTHOM BOITPpOCE KPEAUTHOIO pUC-
Ka, B 0OoJIblIIEH CTEIIEHU INpUCylIEM CETOOHA POCCI/II/I, — PUCKE HEBO3MOX-
HOCTU Kp€auTopa O6paTI/ITI) B3bICKaHME Ha 3ajor. MMeHHO IIO3TOMY CTOJIb
IIOIIYJIAPHBIM CE€roaHd CTaJl0O Ha 3amane IIPUMEHECHUEC BTOPOIo Kpe€aura,
mnocjaeayromero Kpeamra, HOBOro Kpeaura, 3a4e€T CTaporo M T.OA., HOBBIX
TEXHOJIOTUNA qu)I/IHaHCI/IpOBaHI/IH, JaruX BO3MOXKXHOCTL IMPOIJIUTL CPO-
KN KpE€aAUTOBaHUA, NEPECUNUTATL KPEAUT B COOTBETCTBUU C HOBOW CTOM-
MOCTBIO HEABMKMMOCTHU, a CJIC€A0OBATCJIbHO, YMCHBIINTL B3HOCHI, IMPOLICHT-
HBIE CTaBKM, TO €CTb JaTb BO3MOXHOCTbH 3aCMIIMKY pacCIlJIaTUTBCA C KpeE-
JUTOPOM.

CoBpeMEHHOE POCCUIICKOe 3aKOHOAATEJbCTBO HAIIO HEKUIl KOMITPO-
MHUCC Y JIOMYCKAET NOMOJHUTENbHO K CyAeOHOMY MOPSIAKY oOpalieHust
B3bICKAHUSI Ha 3aJI0KEHHOE MMYIIECTBO BHeCYyAeOHBIN TopsiioK (6e3 00-
pailieHusl B Cyl) Ha OCHOBaHUU HOTAapUaIbHO YIOCTOBEPEHHOIO corJjalle-
HUS MEXIy 3ajorojepxkaTrejieM W 3ajorofaTesieM, 3aKJIOUeHHOTO IMocie
BO3HUKHOBEHUsI OCHOBAHU JIJIs1 0OpallleHusI B3bICKAHUS Ha TIpeIMeT UIIO-
TEKHM B COOTBETCTBHMU CO cTaThbaMu 51 u 55 3akoHa 06 unoteke. Mmyiiect-
BO, 3aJIOKEHHOE IO JOTOBOPY 00 MIOTEKE, Ha KOTOPOE IO PEIIeHUI0 cyna
00pallleHO B3bICKaHMWE, peajM3yeTcsl MyTeM IpOoAaXku ¢ MyOJIMYHBIX TOpP-
roB (cT. 56). Poccuiickuii 3aKOH TpeaycMaTpuBaeT MPUOOPETEHHUE 3ai0-
TOBOTO MMYIIECTBa 3ajiorojepxareyseM (cT. 55) mist cebsd WM TPETbUX
JIUIL ¢ 3a4eTOM B CYeT IMOKYMHOW IIeHbl TpeOOBaHUII 3ajoroiepxkareis K
JMOJIXKHUKY, 00eCrie4YeHHbBIX UTIOTEKOM, MyTeM 3aKJII0UeHHUs coTalleHus 00
YIIOBJIETBOPEHUM TpeOOBaHUII 3ajorojepxkaresis. B ykazaHHOM cornialie-

3 Tpymipma J1. 1O.
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HUM €CThb MCKITIOYeHUE: He MOXeT OBITh MPeayCMOTPEHO MPUOOpeTeHNE 3a-
JIOXKEHHOTO MMYIIECTBA 3aJIorofepKaTesieM, €ClId MPeIMeTOM UIOTEKHU SIB-
JISIeTCS 3eMENIbHBIN ydacToK (Tmonm. 2 1, 3 cT. 595).

B cootBeTcTBUM cO cTaTheil 78 3akoHa 00 MIOTeKe OoOpalleHUe B3bI-
CKaHMs Ha 3aJIOKeHHOE XUJIbe He SIBJISIETCS] OCHOBAaHWEM ISl BBICEJICHUS
3aJIOTOJATENISI Y YICHOB €r0 CEMbH, €CIIM TaHHOE XKUJIbe SIBIISICTCS €IMHCT-
BEHHBIM. B 3TOM cilyyae ¢ 3ajoromatesieM M WIEHAMU €0 CeMbM 3aKJioya-
eTcst moroBop HaiiMa. [lpu oGpallleHMU B3bICKAHUS Ha WHIMBUIYaJbHbIC
KUJIBIE TOMa, KBapTHPbhl B MHOTOSTaXKHBIX KUJIBIX TOMaX MPOXKWBAIOIINE
B HMX COOCTBEHHHUKHM WM YJIEHBI MX CeMeil MOTYT OBITh BBICEJICHBI B CyneO-
HOM TIOpSIIKE, €CJIU JOTOBOP 00 WITOTEeKEe OB 3aKII0UYeH B OOecrieueHHe
KpeauTa Ha TOCTPONKY WHAMBUAYAJIBHOTO KUJIOTO IOMa WU Tpuobpere-
HUS KBapTUPBI B MHOTOKBapTMPHOM JIOME, 3a CUeT KOTOPOTO 3aJoroia-
TeJb MPUOOpEN XWIbe, €CIM OH U YJeHBI ero CeMbHU Jajv 10 3aKITI0YCHUS
JIOTOBOpa 00 WUITOTeKe 00513aTeIbCTBO OCBOOOIUTH XWMJIbe B Clydyae obpa-
IEHUs] Ha HETO B3BICKaHUSI.

Hecmotps Ha To, uto 3akoHOmaTeabcTBO ('K P®, I'TIK P® u 3akoH
00 WIOTeKe) TMpeaycMaTpUBaeT peajvu3allnio HEeABUKUMOCTH, BBICEICHUE
3aeMIIMKa, COOTBETCTBYIOIIAs cyneOHast MpaKTUKa OTCYTCTBYeT. DTO OmHA
U3 TPUYUH, TIOYeMy CYeT Ha JEWCTBUTEIbHO UITOTEYHBbIC KPEAMTHI UIET Ha
eAVHUIIBI, M OaHKW HEe MPeAOCTaBIISIOT MIIOTEYHbIE KPEIUTHI, 3aKIodas ¢
3aeMIIMKOM KPEIUTHBIM AOToBOp. [1pobaeMaTUYHOCTh MPUHYAUTEILHOTO
HUCTIOJTHEHUST 00eCTIeYeHHBIX UITOTEKOM 00s13aTeTbCTB (0OpalleHre B3bICKa-
HUST Ha 3aJI0)XEHHOE MMYIIEeCTBO, BBICEJIEHWE 3aeMINUKa) HeslaeT MIOTeY-
HbIe KPEIUTBhI CBEPXPUCKOBAaHHBIMU. MIMEHHO IMO3TOMY BMECTO peabHOM
WUIMOTEeKU HamOOoJbIlIee pacpocTpaHEeHUe MOJYYWIIM CXeMbl KPeIUTOBaHUS
MOJI Ha3BaHWEM «ITPOJaXa XWJIbS B PaCCPOYKY» WJIM 3aKJIIOYeHUE C 3aeM-
IUKOM JOTOBOpPA apeHIbl XWJIOTO MOMEIICHUsSI C TTPaBOM €ro BBIKYyNa B
najdbHeWIeM (IOTOBOP apeHAbl ¢ MpaBoM BhIKymna). Heobxommmo oTMme-
TUTh, YTO JTOJIKHA OBITH BBIpabOTaHa YeTKasl CHCTeMa B3BICKAHUSI MMYIIE-
CTBa, a TaKXKe cxeMa BHEOAHKOBCKOW peai3allii 3aJ0KECHHOTO 3aeMIIU-
KOM 0aHKy UMyIlecTBa. [lnaHupyeTcsl, 4TO 3TUM OyIyT 3aHMMAThCST KOM-
MepyecKue CTPYKTYPhI, MMeoIue JulleH3ulo MuHiocta Poccuu. Takue
OpTaHM3alluy YXe CYIIeCTBYIOT.

CrenyeT OTMETUTh ellle OTUH MOMEHT. Poccuiickoe 3aKOHOAAaTeIbCTBO
MMO3BOJISIET 3a€MIIUKY BBITIOJHSITH NEHEXHbIE TpeOOBaHUs KpeauTopa (3a-
JIOTOIepPXKAaTesI) TOJbKO M3 CTOMMOCTHM 3aJloKeHHOTO mMmylecTtBa. Ceii-
yac, Korja elie He copMupoBaiach pealbHas CTOUMOCTb HEIBKMMOCTH
B Poccumn, 3T0 B KaKOM-TO CTEMEHM MOXET 3allIMTUTh 3aeMIIMKa OT OOIINX
9KOHOMHMYECKUX BCTPsicOK. C NPyroil CTOPOHBI, KPEAUTOP MOXET IOJTY-
YUTh YIOBJICTBOPEHME MO 0O0SI3aTENIbCTBAM 3aeMINMKA 3a BBITAHHBIA Kpe-
IUT TOJIBKO MCXOAS U3 CTOMMOCTH HEIBMKMMOTO MUMYIIECTBA, YTO MPEIISIT-
CTBYET CTAaHOBJICHMIO WHCTUTYTa UMOTeKW. OOGBIYHO TaJgeHUe CTOMMOCTH
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HEABUXMMOCTH MPUBOAUT K POCTY OTKA30B 3aeMIIMKOB OT BBIILIAT 1O
KPEeIUTy, YTO ellle OOJIbIIe CHUXAET JUKBUIHOCTb HEIBMXKUMOCTU U NaeT
JOTIOJTHUTEJIbHOE TaJeHUe 1IeH. DTU BOIMPOCHl CEPbEe3HO CAEPKUBAIOT CTa-
HOBJICHME KPEAUTHOTO WHCTUTYTAa, TPeOYIOT OoJiee TIIATEJIbHOTO M OCTO-
POXHOTO TMOJX0/a CO CTOPOHBI KPEAUTOPOB.

Korna ynosneTBopeHUe JAeHEXHBIX TpeOOBAaHUI BBUIY MaleHUs] CTOU-
MOCTU HEJBMXMMOCTHU OymeT mpoOJieMaTUYHBIM, BO3pacTeT BEPOSITHOCTD
MPU3HAHUS CyIOM HEACHCTBUTENbHOCTU COTJAlIEHUsI O BHECYIEeOHOM II0-
pSIIKe YOOBJICTBOPEeHUSI TpeboBaHMil Kpemnutopa (II. 5 cT. 55 3akoHa 006
UIIOTEKE). DTU TIOJIOXKEHUS 3aKOHOIATEIbCTBA, 3aIIUINAIOIIAE 3aeMIIM-
KOB, OyIyT CWIbHO BIUSITh Ha BbIauy WUIOTEYHOTO KpeauTa.

Pucku un CTpaxoBaHUEC HCIABUIKHUMOCTH

Crneundudeckre GakTOpHI, Iealoliie UMOTeYHOe KPeIUTOBAHUE BbI-
COKOPUCKOBAaHHBIM, CO3Ial0T HEOOXOAMMOCTh CO3MaHUS CTaOWIN3UPYIO-
WX MPOTUBOBecOB. [Ipy 3TOM Ha MepBYIO POJIb BBIXOAMT CTpaxOBaHWUE.
HroTeuHbIil pIHOK 6e3 CTpaxXxoBaHUs CYIIeCTBOBaTb He MOXeT. Bompoc
CTpaxoOBaHUS CEpbe3eH TeM, YTO OH CBSI3aH CO CTOMMOCTBIO HEIBUXKUMO-
CTH, KOTOpasi, B CBOIO OYepelb, BBIXOAUT 3a PAMKHM OIHOTO KPEAUTHOTO
WHCTUTYTa U 3aTparvBaeT BCIO KpPeIUTHO-(UHAHCOBYIO cxeMy. Poib cTpa-
XOBaHWS — YMEHbIIeHNEe KPEIUTHOTO pUCKa, ero ImepepacrnpeaeicHue.
Ha 3amange 3aTpaThl Ha CTpaxoBaHUE MPUMEHUTEIBHO K CTPaXOBOMY O0b-
eKTy IocTaToyHO HM3KHU. CTabMIbHOCTb, 3G (OEKTUBHOCTL pabOTH BCEX
3BEHbEB (PMHAHCOBO-WHBECTULIMOHHOM CUCTEMBI SIBJISIOTCS B OIpenesieH-
HOW CTeTeHW rapaHTUell CyIeCTBOBaHUST UITOTEYHBIX OTHOIIEHWI, W OIpe-
NS0T TOCTATOYHO HU3KYI CTOMMOCTb PEalbHOTO CTpPaxOBaHUsI, COOT-
BETCTBEHHO MMEIOIIETO U JTOCTATOYHO HU3KUE PUCKH.

Heob6xonumMo oTMeTUTb, YTO BCSI 3amagHass (hMHAHCOBasi CUCTeMa B
HacTosIllee BpeMsl CHIIbHO pedopMupoBasa U CTpaxoBoii pbiHOK. Eciu
HECKOJIBKO JIECSTKOB JIeT Ha3all CTpaXxOBble MHCTUTYTHI YCIEIIHO paboTaiun
CO CTpaxoBaHHMEM Ha UITOTEYHOM DBIHKE (M ¢ IIEHHBIMU OyMaramu), TO
ceifyac B pesysibTaTe TpaHCHOpPMAIMUM WHBECTULMOHHBIX WHCTUTYTOB U
dynkuumit 75% eBporneiickux GaHKOB 3aHSITO Ha PbIHKE CTPaXOBBIX YCIYT,
a 37% ctpaxoBbIX (POHIOB yCMEIIHO PabOTalOT Ha PhIHKAaX 0AHKOBCKUX
YCIIYT, B TOM YMCJIe ¥ MIOTEYHBIX.

BosBpamasich K cutyanuu B Poccun, HEOOXOMMMO OTMETHTBH CIIEIYIO-
mee. B Hacrosiiiee BpeMsl B cTpaHe cTpaxyercss MeHee 10% oT Bcex mpu-
HATBIX Ha 3amaje MOTeHIUAaIbHBIX PUCKOB. 3HAaYuTeIbHAs WHQISAINS He
naja TMO-HACTOSIIEMY XOJa 3TOMY BaXKHOMY MHCTHUTYTY, TaK KakK BCS
(uHaHCcOBas cHcTeMa TepecTparBaeTcs] Ha paboOTy ¢ KPaTKOCPOUYHBIMU
aKTUBaMHU. A MHCTUTYTY CTPaXOBaHMS TaK Xe, KaK W MHCTUTYTY UITOTEKH,
HEOOXOAUMBI CBOM 3KOHOMUYECKHME YCIOBMSI U Mpearnochliku. YacTHoe

3*
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CTpaxoBaHMe TaK e, KaK W 4aCTHOe WITOTeYHOEe KpeIMTOBaHWE, CYIIECT-
BYIOT JIUIIb B OMpeAeSieHHOM 3KOHOMUYECKO cpefe: Py WHOISIIUU CBbI-
me 7% B Mecsll yMUpaeT CTpaxoBaHWe XU3HU, Tpu uHOastiuu B 10 —12%
HcYe3aeT CIpOC W Ha JPYrue CTPaxoBble YCIYTH.

CTanOBaHl/le HeJaBUKUMOCTH B Poccun

B Poccum B HacTosiliee BpeMsi BONPOC CTpPaxOBaHUs MPaKTUYECKH
MMOJTHOCTBIO BbIMagaeT U3 (PMHAHCOBOTO U MPaBOBOTO MojsA. B cutyanmu c
MEHSIIOIMMCS SKOHOMUYECKUMU YCIOBUSIMM 6e3 WHCTUTYTA CTPaXOBaHUS
U TIPUHSATHUSA Ha cebs ompelnesieHHBIX PUCKOB (MJIM YacTH) CyObeKTaMu,
MMEIONIMMU TaKylo (MHAHCOBYIO BO3MOXHOCTb WJIM TOCYIApCTBEHHBINA WH-
CTUTYT TapaHTUIi, MIIOTEYHOE KPEIUTOBAHME PAa3BUBATLCS HE CMOXKET.

JIONTOCPOYHBIN XapaKTep KPeIMTOBaHUs TpeOyeT BhIpaOOTKU dddek-
TUBHOUW TIOJUTUKU, TPUHATHUS CPOYHBIX CTAOMIM3UPYIOIIUX Mep IpU
BCEBO3MOXHBIX «COOSIX» B 9KOHOMHKe. IMEHHO MOTOMY, YTO UIOTEYHOE
KpenuToBaHWe B Poccuu B HACTOSIIIMI MOMEHT €CTh CBEPXpHUCKOBas
MporpamMma, OHa MOXET MPOBOIUTHCS TOJBKO C TMOMOIIBIO TOCyaapcTBa,
TaK Kak 0e3 peajJbHOTO TOCYIapCTBEHHOIO yYacTHsI WIIOTEKa CaMOCTOSI-
TeJBbHO pa3BUBAThCs He OydeT.

OOGbIyHast (popMa CTpaxOBaHUs OCYIIECTBIISIETCSI B OCHOBHOM 3aeMIIH-
koM. OmHaKo, JOMYCTHM, B cy4ae TepernpoiaXu Takoro Kpemurta (pu-
HaHCOBBIM TOCPEIHUKAM CYIIECTBYeT Takke W (popma CTpaxoBaHUS Kpe-
IUTa KpenutopamMu (0OBIYHO 4Yepe3 CTpaxoBaHWE 3ajiora, HO MOXET OBbITh
U IPYrOM BUI CTPaXxOBaHUA).

! B BSJTI/IKOGPI/ITEIHI/II/I UTIOTCYHAadA MPOUCHTHAasA CTaBKa, B3uMacMasad CTPOUTCIbHBIMU
KOMITaHUAMU, MPAKTUYECKHU BCEraa ObL1a MMOOKOHTPOJIbHA aHl'J'IPIﬁCKOMy MIPaBUTEITbCTBY
n ABJdA1aCb OOMHUM M3 OCHOBHBIX BOIIPOCOB Kak Bcell FOCy,[[apCTBCHHOf/i MOJIUTUKHU, TaK
W TIOJUTUKU B OOJIACTU KWJIUIIHOTO CTPOUTECIIBCTBA.
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Cuctema xunuiiHoro puHaHcupoBaHus B Poccuu:
HCTOpUYECKasT CIpaBKa

CucrteMa XWIMIIHOTO (PUHAHCUPOBAHUS B TOpe(OPMEHHBIN TepUOs
COOTBETCTBOBaJa MPOBOIUMON XKUJIUIIHON MOJUTUKE W 3aKiIiodanach B
LIEHTPaJIM30BaHHOM paclipeleIeHUN OIOMKXETHBIX PECypcoB ISl CTPOU-
TeJbCTBA TOCYTAPCTBEHHOTO XMJIbSI U €ro OeCIJIaTHOM TMpeloCTaBICHUU
rpaxmaaHaM, CTOSIIMM B OdYepelM Ha YIy4IIeHWEe XVWJIMIIHBIX YCIOBUIA.
B 1987 romy mosisi rocymapcTBEHHBIX KaNWUTAJTbHBIX BIOXCHUM B KM -
HOE CTPOMTENIbCTBO cocTaBisiia Gosee 80%, a cpencTBa HaceleHUsS —
qumb 14,6% (BKIOYas CpeAcTBa WHANBUIAYAIbHBIX 3aCTPOMIIMKOB U 4Jie-
HOB XWJIMIIHO-CTPOUTEIBHBIX KOOTIEPaTUBOB).

K nHavany skoHoMuueckux pedopM B Poccum OTCYyTCTBOBAN DPHIHOY-
HBI MeXaHW3M, MPEANoJaraloluii caMOCTOSITEIbHOE yJ9acTUe HaceJleHMS
B pElIeHUM XUJIUIIHON Tpob6sieMbl. CBOOOTHBIA PBIHOK XMJIbSI MPAKTH-
YeCKU OTCYTCTBOBAJ, MOJTOCPOYHBIE KPEAWUTHI HACEICHUIO COCTABJISAIN
HE3HAYMTETbHYIO JOJI0 B 00IlIeM o0beMe (DUHAHCUPOBAHUS KUJbS U TIpe-
NOCTABJISITUCh B OCHOBHOM WHIWBUAYAJTbHBIM 3aCTPOMWIIMKAM, XUJIWII-
HO-CTPOUTETbHBIM M XWUJUIIHBIM KOOTIEpaTHBaM Ha CTPOUTEIBCTBO HOBO-
r0, a He Ha TMOKYIKY TOTOBOTO JKVJIbSI.

Hanpuwmep, 3a nepuon pepopm 1990—1998 rr. B cdepe xunuiHOro
(brHAHCUpPOBaHUS TPOU3ONUIM Cepbe3Hble M3MeHeHUs. KapauHaabHBIM
00pa3oM U3MEHUJIACh CTPYKTYpa BBOIMMBIX B OKCILTyaTallUIO JXMJIBIX JO-
MOB TT0 (hopMaM COOCTBEHHOCTH M MCTOYHMKAM (pUHAHCUpOBaHUs. 3HAYM-
TEJIbHO YBEJIWYMWIACH JOJISI YACTHOTO CEKTOpa, B TO e BpeMsI TOCymIapCT-
BO TepecTasio ObITh OCHOBHBIM YYaCTHUKOM Ha 3TOM pbIHKe. B obimem
00beMe BBOAMMOTO B OKCIUIyaTallMi0 XUJbS JOJSI, TPUXOISIIasics Ha
MPEATNPUATUS U OpraHU3alUK, KOTOPbIe HAXOASTCS B TOCYIApCTBEHHOW U
MYHMIIMTIATBHOM COOCTBEHHOCTH, cokpatuiach ¢ 80 mo 20%, B ToM vucie
IOJIST TIpEeANpUATH (denepaibHO COOCTBEHHOCTH yMEHbIIUIAch 10 9%.
IIpy 3TOM HEMOCPEeICTBEHHO 3a CYET CPElCTB (belepalibHOro OroaXeTa B
1998 romy ObLIO MOCTpOeHO Bcero 1,3 MJH KB. METPOB OOILEH TuIolaav
KUJIBIX TOMOB, YTO cOCTaBWIIO 4,2% OT 0OIIero oobeMa BBOAMMOTO JKHJIbS.
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I'MaBHBIM MO3UTUBHBIM WUTOTOM pedOpM CTajl CYIIECTBEHHBI POCT MOJIU
KHMJTbsI, BO3BOAMMOTO 3a CYET CPEICTB WHIWBUAYATBHBIX 3aCTPOUIINKOB,
KOTOpasl yBeJIM4YuIach MPUMEPHO B 3 pasa 3a mepuon ¢ KoHua 1990 rona,
mo 1998 rog u mocturia 39,4% o061ero rogoBoro o6bemMa BBOIUMOIO B
SKCIUTyaTalNIo XUJIbs.

CohopmupoBaicst U OBICTPO pa3BUBAETCS PBIHOK XWJIbsI. B pe3ynbra-
Te TIPOBOIUMOM MOJUTUKHU OECIUIaTHOW MPWBATH3AIUM XUJIbS U CHITUS
OrpaHMYEHMI Ha KOJWYECTBO M pa3Mep KUJIbIX MOMEIIEHWI, HaXOISIINX-
csl B COOCTBEHHOCTHM HAaCEJIeHUs, M3MEHWJIACh CTPYKTypa XHJIUIIHOTO
¢oHnma mo ¢opmMam cobcTBeHHOCTU. B Hacrosiiee Bpemst 57% Bcero Ku-
quirHoro ¢oHaa B Poccum HaxoauTcs B 4acTHO#M coGcTBeHHOCTH. [lo
OllEHKaM, B KPYIHBIX ropomax Poccuu exXeromHo B CHEIKHW KYIUTH-TIPO-
naxu BoBjekaercst 1,5— 2% KBapTUp, HaXOMSIIMXCS B YACTHOW COOCT-
BEHHOCTH.

Cokpararonimecs 610KeTHble aCCUTHOBAHUSI Ha CTPOUTEILCTBO TPU-
BeJY K 3HAYUTEIHbHOMY CHIDKEHUIO 00beMa OecIIaTHO IMPEeIOCTaBISIEMOTO
odepenHUKaM XUJbs'. B yCIOBUSIX HEMOCTATOYHOIO ILIATEXKECITIOCOOHOTO
cripoca OOJbIIEl YaCTU HaceJleHUsI Ha BHOBb IOCTPOESHHOE XWJIbE, a TaK-
K€ OTCYTCTBHUSI KPEIMTOB Ha CTPOUTEIBCTBO M MPUOOpPETEHHE TOTOBOTO
KUJIbSI TIPOU3ONIIO COKpallleHHe OOBEMOB XWJIMIIHOTO CTPOUTEIHCTBA.
B pesynbrate co3maHHBINM B MepBble TOABI peOPM PBHIHOK XXUJIbS OKa3all-
cs He obecriedeH HEOOXOIUMBIMU KPeIUTHO-(OWHAHCOBBIMUA MeXaHU3MaMHU,
KOTOpbIE MOTJIM OBl BOCTIOJHHMTh COKpAllleHWe OIOMKETHBIX aCCUTHOBAHMIMA
B CTPOUTENBLCTBO. B YCIOBHUSAX pe3KOTo COKpalleHUs] GIOMKETHBIX PacXo-
OB B XKUJWIIHOM CEKTOpe TOCYIapCTBO COCPEAOTOYMIIO BHMMaHUE B
OCHOBHOM Ha Mpo0JieMax OTHENbHBIX KaTeropuii M TPYIN HaceJleHUs, KO-
TOpbIe HE B COCTOSTHUM CAMOCTOSITEIbHO PEIIUTh CBOUW KMJIMIIHBIE TPO-
61eMbl. OCHOBHAsI e 4acTh HaceJeHUs, MMelollasi OTHOCUTEIbHO CTa-
OUJIbHBIE MOXOIbl M 3XeJlalolash MPUOOPECTH XKUJIbe B COOCTBEHHOCTD,
oKa3ajlach He B COCTOSTHUM 3TOTO CJEJIaTh M3-3a OTCYTCTBUST TOCTATOYHBIX
HaKOIJIEHUX M IOJTOCPOYHBIX KPEIMTOB.

3ajJaya rocylapcTBa B HOBBIX YCJIOBMSIX 3aKJII04aeTCsl B TOIIEpXKa-
HUM TIIATeXECIOCOOHOTO CIpoca pa3IMYHbIX CJI0EB HaceJleHWs Ha PhIHKE
KMJThST 32 CYET CO3MaHUs YCIOBUM JUISI pa3BUTUS PBIHOYHBIX MEXaHU3MOB
MOOMJIM3allM BHEOIOMKETHBIX PECYPCOB OOIIECTBA M HAIlpaBJIeHMS WX
B KPEIMTHO-(UHAHCOBYIO chepy, TMOCPEACTBOM Pa3BUTHUSI CUCTEMBI TOJITO-

BrieneHne GecruiaTHOrO COLMATBLHOIO XMIbs cokpatuiaoch ¢ 1990 mo 1998 rox
Oosee 4eM B 3 pasa, 1 ObUIO JOCTYIHO B 1998 romy mumib 344 Thic. ceMeif, Torma Kak
3aperuCTPUPOBAHHOE TIPaBO Ha TaKOe JXMIIbe MMEKOT bosiee 6 MITH. ceMeit. TakuM obpa-
30M, €XETOIHOE MPENOCTABICHHUE COLMATBHOTO XMIIbsl O OTHOLICHUIO K YKCITY CeMel,
COCTOSIIMX Ha y4eTe Ha ero TMojydeHHe, CHU3MIOCh MPUMEPHO B 2 pa3a, YTo CBUE-
TEJIbCTBYET 00 YBETMUCHUH CPOKOB PEIEHUS 3TOM TPOOIEMBI.
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CPOYHOI0 KMJIMIIHOTO MIIOTCYHOTO KpE€AWTOBaHMA, II€peXxonga OT INTpaKTH-
KN CTPOUTECJIBCTBA KMJIbA 3a CUCT OIOIXKETHBIX Cp€aCTB U €ro IoCIEayro-
1ero OecrnjaaTHOro pacrpeaciIcHusd K HpI/I06pCTCHI/IIO HaCCJICHUEM T'OTOBO-
ro XuJjbsl Ha CBOOOITHOM PBIHKE 3a CYET COOCTBEHHBIX M KPpECAUTHBIX
CpE€acCTB. Heob6xonumo OTME€TUTL, YTO 3a IroCyaapCTBOM OCTACTCA (byHK-
ousl o0ecIiedeHMsT XKIIbeM Ha YCJI0OBHUAX COLIMAJIBHOTO HalMa Tex Irpax-
JaH, KOTOPLIC IIO YPOBHIO JO0XOAda HE B COCTOAHHNU HpI/IO6pCCTI/I KNIIbE
B COOCTBEHHOCTb Jaxe C ITOMOIIbIO JOJITOCPOYHOI'0O KpE€auTa U 0e3B03-
ME3OHBIX Cy6CI/I,I[I/II71, ITIOKPpbIBAIOIINX YaCTb CTOMMOCTHU 2KMJIbA.

dakKTopsl,
clepXUBaWIIUe pa3BuUTHE UNOTeKH B Poccum

Pa3BuTre XWIMUIIHON MMOTeKW B Poccum ceromHs craepXuBaeTcs psi-
IoM (GaKTOpOB.

Oepanuuennblll naamexcechocobubili cnpoc Haceaenus. Ilo olleHKam
MuHsKOHOMpa3BUTHS Poccum, maxe MpHU caMblX «TMOEpaJIbHBIX» Tapa-
MeTpax (MIOTEYHBI KPEIUT MPEeNOoCTaBIsIeTCsT Ha CPOK a0 15 yer, ero
pa3mep coctasisieT 70% OT CTOMMOCTU XWUJIbsl, IieHa | KB. MeTpa MpUHSTA
11 200 py6., kpeauTHast ctaBka 10%), mMakcuMasbHasl TpaHHMIA TOCTYII-
HOCTU I HaceleHus1 Poccum coctaBut He Gomee 10%.

Huskue ob6sembl u HeBbICOKOE KAUeCME0 HOB020 MHCUAUULHO2O CIPOU-
meavbcmea 6 cybsexkmax P® o6ycroeausarom HedocmamouyHocms npeo-
NONCEHUTl U BbICOKYIO CMOUMOCMb KEAPMUp HA PbIHKE HCUAbL.

Huskue memnbl paspabomiu U CO8ePUIEHCMBOBAHUS 3AKOHOOAMENb-
cmea 0 HeOBUNCUMOCIU U HEeCO2AACO8AHHOCMYb NPABOBbIX AKMOE Melcdy
coboti. Tak, HampuMep, OYEBHUIHO, KaKoe OOJIbIIOe 3HAYeHME IJISI Pa3BH-
TS PBIHKA XWJIbSI UMEET 3eMeJIbHOE 3aKOHOAATENbCTBO .

Heo6xonuMo Takke OTMETUThb, YTO IO HACTOSIIIETO BPeMEHU MHOTHE
(enepanbHbIe 3aKOHBI, CoAepXallue HOPMBI, PEryJMpyollne B TOWH WU
WHOI Mepe OTHOIIEHUS, CBSI3aHHbIE C HENBWXXUMOCTBIO, UMEIOT Maccy He-
IOpabOTOK.

Hepazsumocmv  ungpacmpykmypvl  polHKA HCUAbS U HCUAUULHOSO
cmpoumenvcmeéa. TpaguLIMOHHBIMUA YYaCTHUKAMM XKWJIWIIHOTO PBIHKA SIB-
JISTIOTCSI CTPOUTEIbHBIE KOMITAHWM, GaHKU, MTPOU3BOIUTEIN CTPOUTEIBHBIX
MaTepuajioB, CTPaxoBble KOMITAHUM, PUAJITOPCKHME U OLIEHOYHBIE areHTCTBA.
IMpu dakTUYeCKOM HAJIWYUM JAHHBIX CTPYKTYp B Poccum He oTiaxeHa

" OnHako 3eMenbHblil Konexc P® Ha MomeHT ero mpunstus B 2000 rogy comep-
Kl He MeHee 4eM B 29 CTaThsIX OTCHUIKM Ha 3aKOHBI WM HOPMbI, KOTOpPBIE el Tpe/-
:Tostio cosmath. B 2003 romy monoxenue mano mameHmnoch. Tombko B mone 2003 ro-
Ta [paButenbctBo PO BHecno KpaiiHe BaXHBIN 1T Pa3BUTHUS KUIUIITHOTO CTPOUTENb-
;TBa 3aKOHOTMpOeKT «O TiepeBojie 3eMelb M3 ONHOW KAaTeropuM B JIPYTYIO».
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TEXHOJIOTUYecKasl cXeMa MX B3aMMOJIENCTBUSI U, KaK CJIEeICTBUE, HEBBICOKA
9Gb(GEKTUBHOCTh CUCTEMbI B 1I€JIOM, 3aBbIIIEHbI PACXOAbl TIPU COBEPLICHUU
CIIENOK.

Ilcuxonoeuueckue ¢axkmopsi, TIABHBIM M3 KOTOPBIX SIBJISETCS HaIUO-
HaJibHasi 0COOEHHOCTh OOJIBIIMHCTBA HAaceJieHUs] — HeXelaHWe XUTb B
JTOJIT.

boavwoe koauuecmeo admunucmpamuenvlx 6apvepos. CTPOUTEb-
Hble KOMITAHWM, 3aEMIIMKU U UTOTEYHbIEe KOMIIAHUU CTaJIKMBAIOTCS C Cy-
IIECTBEHHBIMM aMUHUCTPATUBHBIMU TIperioHamu. Harmpumep, cTtpouTtesib-
Hble KOMIMAHUM JOJIXKHBI MOJYyYuTh He MeHee 40 corjlacoBaHuil U paspe-
LIEHU JJI1 peTUCcTpaliid HOBOTO TPOEKTAa, YTO BJIEYET 3a cO0O0i Oosblioe
KOJINYECTBO WU3JEPXKEK.

boavwoe koauuecmeo cybcuduii B 31Oil cdhepe M UX «cnabas ampec-
HOCTb». DTa Xe MpUYMHA HEeTaTUBHO BJIMSIET HAa Pa3BUTHUE BTOPUYHOIO
DBIHKA XUJIbSI.

Bobicokue npoyenmmuvle cmasKku, 6 CBA3M C YeM WIIOTEYHOE KpeIuUTOBa-
Hue B Poccuu He CTaHOBUTCSI MAacCOBBIM, U OOJIBIIMHCTBO POCCUSIH HE MO-
TYT BOCIIOJIb30BAThCs MIIOTEKOM IJIsl PEIIeHUs] CBOUX XWMJIMIIHBIX TPO-
oneM.

Henpospaunbie ucmounuxu 00xo0006 epaxcoaH.

Hepazsumocms  opeaHu3ayuOHHO-MeEXHON0UHECKOU U  (DUHAHCOBOU
uHgpacmpykmypsl 6 cucmeme unomeku. K coXaJleHUIO, Ha CETOMHSII-
HUI JeHb paboTtawolieil W pelarolieid mpobdjieMbl HAaceJeHUs] UTMOTEKU B
Poccuu, u ocobeHHo B MockBe, moka He cymectByeT. O06 3ToM cBUIe-
TEJbCTBYET CTaTUCTUKA MIOTEUHBIX CHENOK, pa3Mep W CTPYKTypa JOXOIOB
HaceJieHusl U jJaxe oduiManbHble 3asBIeHUSI MOCKOBCKUX Biacteit. [lo
CTAaTUCTUYECKUM OaHHBEIM AccollMalluu poccuiickux 6ankoB (APB), 3a
MpolUIbliA Tox B Poccuu ObLIO BBIIAHO MIMOTEYHBIX KPEAUTOB Ha CyMMY
okono $500 mutH. MHBIMU citoBaMH, TOJNBKO 2% XWJbsl ObLIO KYIUIEHO Ha
0aHKOBCKUE 3aliMBbl.

Ilpu cepbe3HOii OLIEHKE YPOBHSI Pa3BUTUSI PbIHKA MIIOTEUHOTO Kpeau-
ToBaHMA ero oobeM cooTHocdaT ¢ BBII. B ctpaHax EBpocoro3a 3ToT moka-
3atenb coctaBiseT 34%, B CIHA — 53%, y Hac e He moxomuT u 1o 1%.

CTaTHCTHKA BBIIAHHBIX 34 nmocCJieIHHUE TroJbl
HIIOTECYHbIX KPEeAUTOB B Poccun

Yuciao kpeautoB B 2003 romy' cocTaBuio 27 ThICSY, TAKUM OGPa3oM,
€CJT MBI TTONPOOYeM 3aHSThCS MOACYCTAMU, TO TOJYYMM MPUMEPHO TaKOW
pasmep cpeaHero kpeauta — $18 Teicsid. B GOJIBIIMHCTBE KPYIHBIX TO-
pomoB u nmaxe B I1oAMOCKOBbe Ha TaKyld CyYMMY KBapTHpPYy He KYyIHWTb.

Mo manHbIM Accoumanuu poccuiickux 6ankoB (APDB).
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B nyuimem ciydae ee XBaTUT Ha NOIJIATY IJIS YIAYYIIEHUS YK€ WMEIOIINX-
¢ XUJIUIIHBIX yclioBuil. Ho 3To yxxe He WIoTeka, a OOBIYHBINA MOTPeOu-
TeabcKMil KpenuT. KpoMe Toro, maxke npuBeIeHHbIC JaHHBIE, CKOpee BCe-
ro, SBJISIOTCS 3aBbllleHHBIMUA. Hampumep, nmudpa B 27 ThICSIY OTHOCUTCS
He K YWCIy peajlbHO BBIAAHHBIX KPEIWTOB, a JIMIIb K YKWCIY MPUHSTHIX
6aHKOM pelleHUd 06 UX MpPeJoCTaBIeHUM, UTO JaJIeKO He OIHO M TO Ke.
Yto kacaetcs MOCKBBI, TO BCE MOMBITKM HAJTaIWTh B CTOJMIE UITOTEKY
MIPUBEIN K BbIgaye 3 ThIC. 6AHKOBCKUX KpeAuToB M oKoyio 200 HeOGaHKOB-
CKUX KpeauToB. HaswIBaThb 3TO UIMOTEKOM B MaciiTabaXx OrpOMHOTO Mera-
MoJjuca, rie OJTHOBPEMEHHO B TMpoJa)ke HaXOIATCS HECKOJbKO NECATKOB
ThICSY KBAapTUpP, MPOCTO Hecepbe3Ho'. MTak, MpUHUMAs BO BHMMAHUE BCe
BBIIIIECKAa3aHHOE, TOJyYaeTcsi, YTO MPUOOPECTH XMiibe cerogHs B Poccun,
MSITKO TOBODSI, CIIOXKHO.

Ilo MHeHUIO psia CMeuaaIucToOB, JJISI YBEJIMYEHUS] CIpoca Ha UIOTe-
Ky HEOOXOIMMO CHUXXEHHE.CTABOK IO KPEAUTY HUXE <«ICHXOJIOTrMYecKo-
ro» 6apbepa B 10% u ympolleHHe TOpsIIKa ero mojiydeHus. Bo3MoXHO,
9TO MOMIO Obl KaK-TO YMEHBIIUTH BCIO HEINPUBJIEKATEIbHOCTbh MITOTEKH,
B €€ CEroJHsIIHEM BbIpaxKeHUH, sl MOTEeHI[MaIbHOro KiaueHta. OmHako o
CHUXXEHUM CTAaBOK TOBOPUTH CJIOXHO, WUIOTEKAa — 3TO PHIHOYHBINA Mexa-
Hu3M. CymMma BBIIJIAT MO KPEIUTY PacCUUTHIBAETCS MO CJIOXHOMY IpO-
LIEHTY, B pe3yJbTaTe MTOTOBas CyMMa MOXET TIpEeBbIIaTh CTOMMOCTD
KBapTuphbl B 1,5 u 6ojee pa3. Kpome TOro, moMumo BbIIJIAThl MPOLICHTOB
1Mo KpeauTy M00aBJISIOTCS NOTMOJTHUTENIbHBIE TPAThl: CTpaXOBaHUE KBapTH-
pBI, XU3HU U MOTEpU TPymAocrocobHoctu — 370 eme 0,5 — 2% ot obiueit
cymMmbl. Bor u mompoOyii yoenuth HaceJleHHUe, YTO €My 3TO Hajo.

Yto KacaeTcs YNpoOILEHUsT TPOLeayphbl, Y OAHKUPOB €CTb MPOTUB 3TO-
rO TOBOJIBHO BECKWI JOBOA — <«aHIePPAaUTUHT» (3TO OLIEHKA KPEeIUTOPOM
BEpPOSITHOCTHU ToramieHusi kpeaurta). [Ipu odopmieHUr KpeauTa GaHKOM
OLICHUBAIOTCSI TPU MOMEHTA:

* TUIaTeXeCIMOCOOHOCTh 3aeMIIUKa,

* TOTOBHOCTH TNOTaCUTh KpeAWT (aHAIU3 KPEAUTHOU WCTOPUM), ,

* OlleHKa CTOMMOCTH 3aKJIaJblBAeMOTO HMYIIECTBA.

Ho omnpenenuth peaibHyI0 TIaTEXeCOCOOHOCTh KJIMEHTa B HBIHEII-
HUX POCCUMCKUX YCIOBUAX MPaKTHUUYECKM HEBO3MOXHO, W cIpaBKa 00
odUIMaTbLHOM JOXOAe B TaHHOM Cilydae Belllb COBEPIIEHHO Oecrojie3Hasl.
OOBEKTUBHOM CIIOXHOCTBIO SIBJISIETCS U OTCYTCTBHME Yy TpaXIaH KpeIuT-
HBIX UCTOPUI (XOTSI TYT YacTh PUCKa MOTJIM OBl B3ATh Ha ce0sl CTpaxOBBIC
kommanuu). He dakr u To, 4TO 3aKiIaabIBaeMoe CErOaHs MMYIIECTBO OCTa-
HETCs JOCTAaTOYHBIM ObOecleyeHreM KpeauTa B OyAylleM — JOM MOXET
MPUATU B HETOAHOCTb, DSIIOM C HMM MOTYT MOCTPOUTH IMYMHYIO Tpaccy

' B Ilapuxe, And CpaBHEHUs, KONUUYECTBO BLIAABAEMBIX B TOJ MIOTEUYHBIX KPEIU-
TOB cocTaBiasieT okojgo 100 Teicsy.
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VI BOOOIIE CHECTU B CBSI3U C TOPOACKMMHU HyXmamu. BoT 1 moiydaercs,
yTo 0aHKM pellaloTCs BBIAAaBaTh MITOTCYHBIE KPEOUTHI JIMOO COOCTBEHHBIM
COTpYOHUKAM, MO0 pabOTHUKAM OpraHM3aluii, ABISIOIIMXCSI KOpIopa-
TUBHBIMU KJIMEHTaMH. 3asiBJICHUS Xe OT JIIOAEeH «C YIMIBI» paccMaTpUBa-
IOTCSI HECKOJIbKO MeCSIeB U B OOJBIIMHCTBE CiIydaeB OTKJIOHSOTCSI. Ho
JIeJI0, KOHEYHO, He B 0aHKax, U «BOIIPOC» HE K HUM.

He crour, kak 3to memaet [IpaButennctBo P®, paccmaTpuBaTh 3araj-
HYI0O MOJEJIb UIOTeKM B KayeCTBE MaHAalled OT BCEX KMJIMIIHEIX ITPOOJIEM.
OHa xopollla Ijis 3aragHoro CpeIHero Kjacca C ero YpOBHEM ILIaTeXKECITO-
COOHOCTHM, M TYT He HYXHBI HUKaKHWE YCHJIMSI TOCYHApCTBa, HOCTATOYHO
JIMIIB CO3[aTh IIPaBOBOE II0JIe, a paboTaTh OYAyT yKe PHIHOYHBIE MEXaHU3-
Mbl. B Poccum ke oGecrieuuThb cedsl XKMJIbeM C TTOMOILBIO «CEromHsIIIHeR
WIIOTEKU» B COCTOSIHUM JIMIIL OYeHb HEOONBIION ciioii HaceneHus. OCHOB-
Has Xe 4YacTh TpaxHaH IpY HBIHEIIHEM IOJIOXEHHWU JeJI BOOOIIEe He CIOo-
cobHa 003aBeCcTHUCh KBapTUpaMU HM Cpa3y, HU 4epe3 HECKOJIBKO JIeT.

CeronmHs 1ieHa CTPOUTEILCTBA KBAaIpaTHOIO METpa B CTOJMIIE COCTaB-
sseT $1500 — 2000, u, TakuM o6pa3oM, XOpollas KBapTHUPKa MOXET 000ii-
TUCh B JIECSITKM THICSY YCJIOBHBEIX emuHull. Ilpu paccpouke Ha 10 net u
cpelHeM MOCKOBCKOM 3apabotke 15 —20 Teicsgu pyOiieii — He BIIOJHE
nombeMHass cyMMa. A Korja MeXIy 4YelIOBEKOM M BOXKIECJICHHOM KBapTH-
poil BRICTpamMBaeTCs 1IeI0YKa M3 YaCTHOrO MHBECTOpPa, MHBECTHUIMOHHON
KOpIIOopalluK, UIIOTEYHOTO areHTCTBa, OaHKa, CTPaXOBOM KOMIIAHWU, TO €€
pruoOpeTeHNE B KPEAUT CTAHOBUTCS CTOJIb K€ HEBO3MOXHBIM, KaK M IIO-
KyIlIKa Ha CBOOOTHOM pEHIHKE.

Poccum Hy:XHa coOCTBeHHas cxeMma 110 IIPMMEHEHUIO MHCTUTYTa MIIO-
teku. Ilpexme Bcero HeoOXOOMMO MO MAaKCHUMYMY COKPAaTUTh CYOBEKTHBIN
COCTaB OTHONICHMIA II0 MPUOOPETEHUIO XUJIbs 110 TUITYy HPUBBIYHBIX C CO-
BETCKMX BpEeMEH XWIMIIHBIX CTPOUTEIBHBIX KOOIEPATUBOB, KOIIAa MEXIY
rocygapcTBOM M rpaxXgaHaMM He BCTaeT HUKAKOM APYroil CyObeKT 3KOHO-
MUYECKOM IesATeIbHOCTH. BO3MOXHEI eme ¢opMBI COLMATBHOM UIOTEKH,
Mpeamnojaraloliie ToCyIapCcTBEHHOE U COBMECTHOE C TpakgaHaMu (pUHaH-
CUpOBaHUE CTPOUTENILCTBA, KOTAA TOCYyJapCTBO TapaHTHPYeT KPEIUTHl U
YacTUYHO MX oOIUTauuBacT. [lpmyeM rocymapcTBO MOXET MCIIOJIb30BaTh He
TOJIbKO OIOMXKETHBIC aKTUBHI, HO M 3¢MJII0, HEIBKMMOCTb. A MOCKOBCKasl
HEIBMXXHUMOCTh — aKTUB OYeHb CEepbe3HBIM, W yX IIOI Hee HaBepHSIKa
HaWIyTCs YaCTHBIC MHBECTOPHI. BEIIO OBl 04eHbh MHTEPECHO BOOPYKUTHLCS
cpa3y HEeCKOJILKUMHU CXeMaMM peajiM3alliy UIIoTeKu B Poccum, mas IpaBo,
TakuM 00pa3oM, HACeJIEeHWIO CaMOMY pelllaTh, IO KaKoil ymoOHO IIpuodpe-
Tath Xwmwibe. OmHAKO, 3Has IIPUBEPXKCHHOCTh HAIMX BJacTeil COOCTBEH-
HBIM IMIPUHLMUIIAM M UX TBEPAYIO YBEPEHHOCTb B IIPAaBMJILHOCTH OJHAXKIEI
BBIOpPAaHHO TeHepaJbHOM JIUHNM, MOXHO HE COMHEBATLCS B TOM, YTO UIIO-
TeKa He OyHmeT «paboTaThb» POBHO OO TeX IIOP, ITOKAa BJIACTH HE HaJamsaT
«4EJIOBEYECKHE» YCIOBUS ¢¢ PabOTHI.
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WnoteyHslit PBIHOK B Poccuu: IIPOrHO3bI U NE€PCIIEKTUBLI

HnoteuHslii ppiHOK Poccum kuBeT B oxumaHuu TToBwIIeHUsT cripoca
Ha unoteky. IlepcrieKTWBBI HaJbHEWIIEro CyIIECTBOBAHMS W pPa3BUTUS
urnoteku B Poccun BceM TpencTaBIsIIOTCS Mo-pasHoMy. Ha aty Temy cero-
IHSI CIIOPST TOJUTHUKH, IOPUCTBI, TOCYIApPCTBEHHBIE CIyXallue, TOMOXO-
3IUKU M Jaxke CBOOOMHBIE XyMOXHUKU. ONTUMMCTBI CYUTAIOT, YTO OH Oy-
JeT MOIIHBIM M HACTYMUT O04eHb cKopo. [leccumuctsl COBETYIOT OTJISTHYTh-
cs Hasal U TepecTaThb BEPUTh B dymeca. A Y CTOPOHHUKOB YMEPEHHBIX
B3TJISIIOB €CTh BCE OCHOBAaHWUS IOJiaraTh, YTO <«IOOEAWT» HEUTpabHBIN
BapuaHT pa3BUTUS COOBITUI. TeopuM malbHEWIIero pa3BUTHUS UITOTEKU
HAaCTOJbKO MHOT000Opa3HbI, YTO MOIJIM OBl CTaTh TEMOI CAMOCTOSATEIbHOTO
IUTIJIOMHOTO TMpoeKTa. B cBoeil paboTe s pacCMOTpIO JIMIIb Te, KOTOPHIE,
Ha MOW B3TJIsII, HamboJjiee pealuCTUIHBI.

B kayecTBe TepBOro clieHapus HaJbHEHIIEro pa3BUTUS UITOTEYHOTO
pbiHKa B Poccuu, moxainyil, CTOUT pacCMOTPETh TEOPHIO O TOM, YTO C pa3
BUTHEM WIIOTEKH IIeHbl Ha HEJABMXKUMOCTh BO3pacTyT emle 6onbine. C pas-
BUTHEM MIIOTEKH CIIPOC Ha HEABMXMMOCTb OyleT pac,,, COOTBETCTBEHHO
BBIPAcTyT M IeHbl. CTOPOHHUKU 3TOM TOYKU 3PEHMSI CUMTAIOT, YTO B IIe-
JISIX OTPaHWYEHUS POCTa IIeH Ha XWibe HeobxomuM Orepexarolmii pocT
MPETOXEHUST KUJIbs MO CPaBHEHHWIO C POCTOM MITOTEYHBIX KPEIUTOB.
Onwu mojnaraior, 4to yxke B 2005 romy CHM3STCS HOIIOJHUTEIbHBIE PacXO-
Il Ha oOpMIIEHNE MITOTEYHOTO KpenuTa, a Ha phIII<, MOSIBATCS HOBBIE
KpEeIUTHBIE TIPOAYKTHI. B MaHHOM ciydae pBIHOK WMIIOTEYHOTO KPEeIUTOBA-
HUs, BEPOSITHO, JOJKEeH OyIeT pacTH 3a CYeT YBEeJIWYCHUS YMCiIa OpraHu-
3allUii, MPeJOCTAaBISIONINX HACeJIeHWI0 MIOTeYHbIe 3a.iiMbl. KpoMe ToOTO,
pSII CTIELMAIUCTOB 1O PAa3BUTUIO UITOTEKU CYMTAET, 40 KOHKYPEHIIUS Ha
PBIHKE MMOTEYHBIX KpeauToB B 2005 romy ycunutcs, MOTUBUPYST 3TO TeM,
YTO MOXOABI HACEJEeHUs COXPAHATCS Ha TpeXHEM YpPOBHE, a JeHEeXHbIe
HaKOIUIeHUs] GyIyT TpeboBaTh pasMelleHUs, a TAKKe, BO3PAcTeT KOHKY'
PEHIIMS MEXIYy KPEeIUTHBIMU OpTraHM3alUsIMU, YIaCTBYIOIIUMU B CUCTEME
WUIOTEYHOTO KPeIUTOBAHUS.

B xone obcyxnenusi mpobiaembl pa3Butus unoreku B Cosere Penepa-
LIUY 3KCTIEPTHI OTMETUIIN, YTO PHIHOK UIIOTEUHBIX KPEAUTOB B TMPOILEIIIEM
roJly J€eMOHCTPUPOBAJl TEHACHUUIO K POCTY, KaK MO O00beMaM KpeauToBa-
HUS,, TaK M TI0 KOJIMYECTBY OAHKOB, yYacTBYIOIIMX B BblJauye KPEIUTOB.
Crnoxunach KOHKYpPeHIIUSI cpeu OAaHKOB, B pe3yJibTaTe Yero CHU3UJIKCH
MPOLICHTHBIE CTaBKW, YMEHBIIWICS MEePBOHAYAIBHBIM B3HOC, YBEJIUYUIICS
cpok kpemutoBaHus Ao 20 jer. Tem He MeHee 00beM BrlmaBaeMbIx GaHKa-
MM KPEIUTOB MOKa HEBEIUK.

Ha navano 2005 roma B cucteme MIIOTEUYHOro KpenutoBaHus Poccun
yuacTBoBaiu 0ojiee 160 6aHkoB. OOHAKO Yy MpeodIagalnero 0OIbIINHCT-
Ba, 0AHKOB HET JOCTyINa K JOCTaTOYHBIM ISl JOJTOCPOYHOTO KPEeIUTOBA-
HUS pecypcaM. B cBs3u ¢ 3TUM TIpeacTaBiIsieTCs] MalOBEPOSITHBIM JIaib-
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Heillllee CHUXEHME TPOLIEHTHBIX CTAaBOK M CYIIECTBEHHOE YBEJIMYCHME
00BEMOB KPEIUTOB 0e3 CO3MaHMs YCIOBUI ISl TIPUBJICUEHUST B 3Ty chepy
JOCTATOYHBIX JOJTOCPOYHBIX PECYPCOB.

YHuBepcaJbHbII MeXaHHU3M NPHUBJIECYEHUA
«JAJTUHHBIX» KPEIMTHBIX PECYPCOB

/YHUBEpCaTbHBIM MEXaHU3MOM TPUBJIEUCHUS <«IJIMHHBIX» KPEIUTHBIX
peCypcoB JOJIKHBI CTaTh MIOTEYHBIC IIeHHBbIe OyMaru, 3aKOHOJATeIbHOE
peryJiMpoBaHNe KOTOPBIX JO HeJaBHErO0 BPeMEHW HAXOMMJIOCh B 3a4aToy-
HOM cocTosiHUM. C WX TOMOIIbI0 GaHKHU TOJy4aT BO3MOXKHOCTb OBICTPO
BO3BpallaTh BIOXEHHBbIE B MTIOTEYHOE KPEOIUTOBAHHME CPENCTBA, a MOKYMa-
TeIW TaKMX Oymar mpM JIMKBUAAIMM GaHKa OyIyT HaJedsIThbCs TpaBaMu
kpenutopoB. CoBceMm HemaBHO ['ocymapctBeHHast Jlyma B3siach 3a paspe-
IeHUe 9TOoi HemopaboTKu. B pesynbrate ymapHoil paGoOTHI MapiaMeHTa B
KOHIIE MPOIILIOTro rofa ObUIM MPUHSTHI MOocieqHue 17 3aKOHOB M3 TakeTa
HOPMATHUBHBIX aKTOB O CO3JaHUM pPBIHKA JOCTYIHOrO XuJbs B Poccum
(TiepBBIe BOCeMb MPUHSITHI ellle B cepeauHe roga). Cpear HMX U TOMpaB-
ku Kk DenepanrbHoMy 3aKoHY «OO0 HMITOTEYHBIX LIEHHBIX Oymarax», CHH-
Malollye CyIIeCTBOBABIINE paHee MPOTUBOPEUYUs MEXIY HEKOTOPBIMU TO-
JIOKEHUSIMU 3TOoro 3aKoHa M IPYrMMM HOPMATUBHBIMM akKTaMH. TeM
CaMbIM YHUYTOXEHO TPENsITCTBUE, MellaBliee MOSIBICHUIO MEePBbIX MII0-
TEYHBIX LIEHHBIX Oymar B Poccum. UM XoTsa mjs Toro, 4TtoObl MeXaHU3M
WUIMOTEYHBIX OOIUTAINi 3apaboTai, HeOOXOMUMO TIPUHSTH eIle IEeNbIA P
MMOJ3aKOHHBIX aKTOB, TMOSIBIEHWE TEPBBIX LIEHHBIX OyMar, o0GecreueHHBIX
WIMOTEYHBIMU KPEeOUTaMU, yXe He 3a TopaMu. ATEHTCTBO IO WMIIOTEYHOMY
KUJTUITHOMY KPEAUTOBAHWIO HAyajo TMOATOTOBKY K NEOIOTHOMY BBIITYCKY
WUIMOTEYHBIX objuramuii. Eciu Bce HEOOXOAMMBIE aKThl OYAYT CKOPO TPH-
HSITBI, areHTCTBO 3MUTHUPYET MepBble OyMaru yke B 3TOM TO.Y.

Pa3BuTue pbIHKA WUITOTEYHBIX 3aKJIaTHBIX B POCCUM MO3BONUT pEelIUTh
Mpo6JieMy, ¢ KOTOPOW paHO WM TO3IHO CTOJKHYTCS BCE 3aHUMAIOIIUECS
BbIIaueil KPEeIUTOB Ha XWIbe OaHKM, — HeXBaTKa CPEICTB Ha (pUHAHCH-
pOBaHME MIOTEYHBIX MPoekKToB. [IpeobGpa3oBaB KpeAUTHBIE 00sI3aTeTbCTBA
3aeMIIIMKOB B IIEHHBbIE OyMaru, WX MOXHO OyIeT MpoaaTh CTOPOHHUM WH-
BecTopaM, BBIPYYMB JIEHBTM Ha BbIIayy HOBBIX KpeauToB. Kak cuuraior
CIeIUaIUCThl, MMEHHO C MOMEHTAa Pa3BUTHUsS PbIHKA WMIIOTEYHBIX OOJIUTa-
umii B Poccum MokeT HavyaThCsl HACTOSIIMI UITOTeYHBIH 6yM. Takxke cTo-
WT B paMKaX JaHHOTO MCCIIeJOBAaHMS PACCMOTPETh TEOPHIO O TOM, UTO, He-
CMOTpPSl Ha psi OJarONMPUATHBIX 3aKOHOMATENbHBIX WHHUIIUATUB, IO CYTH
HUYEro He U3MeHUTCs. M, Kak MOMYepKUBAIOT CIELMATUCTBI, pa3BUTHE
COOBITHII B COOTBETCTBUU C 3TUM CIIEHApUeM O4YeHb BO3MOXHO. 3aKOHBI-TO
MPUHATBI, HO Tereph MBI CTOMM TIepel 3aJaveil MX MpaKTUYeCKON peayn-
3allMu, JIOOOM caMblii MyIpBI 3aKOH MOXHO JIETKO MOXOPOHUTb, €CIH
Ha ero IMyTU OCTaHyTCS JUOO TeXHWUYECKUe, JUOO GIOpoKpaTUIEeCKUe Tpe-
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rpaabl. Tak, cepbe3HO TOPMO3UT PabOTY COTPYAHUKOB OAHKOB, 3aHUMAIO-
IIMXCS UTOTEYHBIM KPEIUTOBAHUEM, YPE3BbIYAHO CJIOXHAs W 3aIlyTaH-
Hasl cUCTeMa PEerucTpaluuu IMpaB COOCTBEHHOCTU Ha HEABUKMMOE MMYIIe-
cTBO. JIOKYMEHTBhI HeOOXOIMMO TOJaBaTh B LEJbIA Pl HE CBSI3aHHBIX
JIpYTr C IPYroM OpraHW3alluii, HepeIKO PACITOJIOXEHHBIX B pa3HbIX Hace-
JICHHBIX MyHKTaX. HemaBHUE MOMBITKA 3aKOHOAATENSI YIIPOCTUTH 3Ty TPO-
1enypy, KOHEYHO, 3aMeTHbl, HO HelocTaTOYHbl. K ToMy ke AMHAMUKY
Pa3BUTHUS UTOTEYHOTO PhIHKA MOTYT CEpbe3HO KOPPEKTUPOBATh «BHEIIHUE
CUJIBl», HarpuMep UH@IAUUs' . PazBuTre COBBITUI MO TPEeThbeMy CliEHa-
pvio, — Korja npeoOpa3oBaHMs Ha UIOTEYHOM PBIHKE BCE Xe OyayT
MMPOUCXOAUTb, XOTSI U HE CTOJIb AUHAMUYHO U 3G (HEKTUBHO, KaK 3TOTO
XOTeJIOCh Obl, — TIpeAcTaBsieTcsl Haubosiee pealbHbIM. XOTSI IMOTPABKU
B @enepanbHblii 3akOH «OO0 UIOTEYHBIX LIEHHBIX OyMarax», CHUMaloIIue
MPErnsITCTBUSI K MX BbIMYCKY, B Poccum M NMpPUHSATHI, IS TOTO, YTOOBI
KOMITaHUHW TIOJIyYWJIM BO3MOXKXHOCTh SMUTUPOBATh UIOTEUHbIe OOJUTalINU,
HEeoOXOIMMO TIPUHSITH €llle Psiji MOA3aKOHHBIX akToB. B wactHocTu, Dene-
panbHas ciiyxk6a mo ¢puHaHCOBBIM pbiHKaM (D C®P Poccum) momxHa
pa3paboTaTh OKOJO JecsITKa JOKYMEHTOB, KOTOpble Obl periaMeHTUpPOBa-
JIV paBUJia TOPTOBIM UIMOTEYHBIMU OymMaramu Ha doHmoBoit 6upxke. Kpo-
M€ TOTro, HEOOXOJMMO OOECIEYUTh BO3MOXHOCTb MOBBIIIEHUSI KPEIUTHOTO
KavyecTBa UIMOTEYHBIX OOJIUTalMii B COOTBETCTBUU C OOUIETIPUHSATON MeEX-
JTYHApOIHOU TPAaKTUKOM, JJISl Yero TaKke HY>XXHBbl U3BMEHEHUs B 3aKOHOJa-
TeJbcTBE. B KayecTBe MpuMepa MOXHO MPUBECTU OTCYTCTBME Yy Hac B
CTpaHe CIeUMAIbHBIX 00EeCTIeUUTETbHBIX CUETOB, KOTOPbIE NAIOT MHBECTOPY
YBEPEHHOCTb B TOM, YTO JIE€HbI'M, MOCTYMAIOIIKNE IO UTTOTEUHBIM KpPEaUTaM,
JIOWIYT MO0 HEero, a He 3aTepsitoTcsl Tae-HUOyIb B 3aKoysiKaX (UHAHCOBBIX
mernoyek. UToObl MO3UTUBHBIN MeXaHU3M JAEWCTBUSI PbIHKA UIOTEYHBIX
obnvraiuii 3apabotaji, HEOOXOIUMO JaTh BO3MOXHOCTh WHCTUTYLIMOHAJb-
HBIM WMHBECTOpaM, TIpeXJe BCEro MEeHCMOHHBIM (OHAAM M CTPaXOBBIM
KOMITaHMSIM, BJIOXUTH CpelcTBa B 3TWM Oymaru. B 1enom mHBecTtopamu,
3aMHTEPECOBAHHBIMU B TMPUOOPETEHUN IIEHHBIX Oymar, o0ecIredyeHHBIX
WUTIOTEKOM, SIBISIIOTCS IEHCUOHHBIE (DOHIBI, CTPAXOBble KOMIIAHUU, OAHKH,
WHBECTULIMOHHBIE (DOHIBI, MaeBble MHBECTULIMOHHBIE DOHIBI. [Ipruem
TepBble ABE T'PYIIbI SBISIOTCS HauboJsiee MPUBJIEKATEJIbHBIMU AJIs PhIHKA
WUIOTEYHBIX 1IeHHbIX Oymar. [lo oneHkam BcemupHoOro 6aHka, OIHU TOJIb-
KO TIEHCUOHHBIE (DOHJBI MOTYT MHBECTUPOBATb B UITOTEUHBIC LIEHHBIC Oy-
maru okosio 120 mipna. pyOseil B TeueHHe OnmKaimmmx nsaTu jier. OmHako
1MoKa MOJIHOIIEHHOTO MeXaHW3Ma, KOTOPBIH MO3BOJIWIJI Obl UM 3TO CHEsaTh,
HE CYIIIeCTBYET.

TprMepoM TOMy MOXET CITYKUTb TOT (haKT, YTO MHCTUTYT MIOTEKU B TIOCTCOBET-
ckoil Poccrm yxe Tiepeskit psizi CTialioB, HO TaK U He YBMIIEN Meproza OypHOro pac-
1BeTa. B mocsenHmii pa3 pe3ysbTaThl, KOTOPBIX JOCTUT MITOTEYHBIA PhIHOK K 1998 To-

Iy, ObUTA TIepeUepKHYTHI IeOIITOM.
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3anayd CTAHOBJIEHUSA U Pa3BUTHUA
HMNOTECYHOI0o 2kKMJIMIIHOIO KpeauTOBaHUA

JIIs1 CTAaHOBJIEHUST U Pa3BUTHUST CUCTEMbI UTIOTEYHOTO KVJIUIITHOTO KPEau-
TOBaHUSI HEOOXOMVMO TPETyCMOTPETh PEIIeHHE IIEJIOT0 Psiia OCHOBHBIX 3a1ay:

1) coBepilleHCTBOBaHWE 3aKOHOMATEJIbHOW W HOPMAaTUBHON Ga3bl, obec-
MeYMBaloOIIel UCTIOJTHEHUE 00sI3aTeIbCTB MPU UIIOTEYHOM KPEIUTOBAHUU;

2) co3maHue M BHEAPEHHME YHUBEPCATbHOTO MEXaHM3Ma 00ecredeHust
MPUTOKA JOJTOCPOYHBIX BHEOIOMKETHBIX (PMHAHCOBBIX PECYpPCOB B OOm-
XKeTHYI0 cdepy;

3) coszmanue MHQPPACTPYKTYphl, 00eCIeUMBAIOIIeil HAJIMYME YETKOIO U
HaJeXXHOTO MeXaHW3Ma PEerMCTpalluy CHEIOK ¢ HEIBUKMMOCTBIO U TIpaB
Ha Hee, a TaKXe MPOILEIyphl JOCTyMa K 3TOM MHOOpMaIMM Yy4aCTHUKOB
pPBIHKA WTOTEYHOTO KPEAUTOBAHUS;

4) HaJoroBoe CTUMYJIMpPOBaHWE KaK TpaxkIaH-MojyJaTesieid WIoTed-
HBIX KPEIWTOB, C OIHOM CTOPOHBI, TaK MU KOMMEPUYECKUX OAHKOB — WUIIO-
TEYHBIX KPEAMTOPOB M MHBECTOPOB, OOeCIeUMBAIONINX pedUHAHCUPOBa-
HHE KOMMEpPYEeCKUX GaHKOB-KPEIUTOPOB, C IPYroil CTOPOHBI; *

5) cosnmaHue paBHBIX YCJIOBMI JJISI CBOOOTHON KOHKYPEHILIMH MEXIY
CyObEeKTaMU PBIHKA UIOTEYHBIX KPEIUTOB,;

6) dopMupoBaHUE MEXaHM3MOB COLMATLHOM 3allMUTHI 3aeMIIUKOB KakK
OT HeNpaBOMEPHBIX ACUCTBUI GAHKOB-KPEAUTOPOB, TaK W IJISI MX COLM-
aJbHOM amamnTalliy MPU TPOLeaype BBICEJICHUs B clydae HEBO3MOXHOCTHU
MoTalleHUs B3SITOTO paHee WIIOTEYHOTO KpeauTa;

7) mopaGoTka HOPMATUBHOW 0a3bl, peryaupyolneil AesTeTbHOCTb
KPEIUTHBIX OpraHU3aluii MO TMPEeIOCTaBICHUI0O U OOCTYXMBAHUIO WMIOTEY-
HBIX KPEIWTOB U MX pe(UHAHCUPOBAHUIO;

8) dopMupoBaHMEe HOPMATHBHO-3aKOHOAATECIbHBIX OCHOB IJIsS HC-
MMOJb30BAaHUS HOBBIX (DMHAHCOBBIX MHCTPYMEHTOB (LIEHHBIX Oymar) st
MPUBJICYCHUST TOJTOCPOYHBIX PECYPCOB B 3Ty cdepy;

9) pa3paboTka KOMIUIEKCHOW CXEMBbI IO peaiu3aluyd UIMOTeKU, KOTO-
pasi OyaeT OocHOBaHa He TOJIbKO Ha MHTepecaX YMHOBHUKOB.

HMrnoreyHoe KpeAUTOBaHUE XMJIbsI, HECMOTPS HM Ha 4TO, — OIWH W3
caMbIX TTPOBEPEHHBIX B MUPOBOIM MPAKTUKE M HAaIeXHBIX CITOCOOOB MPUBJIIC-
YeHUST BHEOIOKETHBIX WHBECTUIIMI B XWIMIIHYIO chepy. MIMeHHO HIoTe-
Ka TTO3BOJISIET COTTIacoBaTh MHTEPECHl HACEJCHUS B YIYYIICHUU KVITMIITHBIX
YCIOBUI, KOMMeEpYeCKUX OaHKOB — B 3(GdEKTUBHOM U MPUOBLILHON pabo-
T€, CTPOUTELHOTO KOMIUIEKCa — B PUTMMYHOM 3arpy3ke MpPOM3BOACTBA,
M, KOHEYHO e, rocylaapcTBa, 3aMHTEPECOBAHHOTO B OOIIEM 3KOHOMUYE-
CKOM pOCTe, KOTOPOMY OyIeT CIOoCOOCTBOBAaTh IMMPOKOE DPACIPOCTpaHEeHUe
WITOTEYHOTO KPEAUTOBaHUs HacedeHUs. [IJisT pa3BUTHS JOJITOCPOYHOTO HUIIO-
TEYHOTO KPEIMTOBAHUS B CTpaHe YyXe CO3/JaHa HEKOTOpas HOpMaTHBHas
0a3a, 4To yXe caMo To cebe JaeT HaJaexXIy Ha «CBeTIoe Oymyliee» UIOTe-
KU B Hamleil ctpaHe. TeM He MeHee XOueTcsl BEpHUTh, YTO pabora 1Mo dop-
MHPOBAHUIO 3aKOHOAATEIbCTBA 00 MIOTEKE TOJHKO Hayauach.



I''TABA 7. CTPYKTYPA PLBIHKA
UIIOTEYHOTIO XNUJIWNIUIHOTIO KAITUTAITA

Heanqulﬁ PBIHOK HMIIOTCYHOrIo KammrTalja

HepBH‘-IHI:»IfI PBIHOK HUIIOTCYHOTO KaluTasa COCTOUT U3 KpEAUTOPOB,
KOTOPbIC MPEAOCTABIAIOT 3a€MHBIMA KaruTaia, U 3aC€MIIINKOB-MHBECTOPOB,
KOTOPLBIE IMOKYIIalOT HEABMKMMOCTL OJId MHBECTUPOBAHUA MJIU MCIIOJILB30-
BaHUA B KOMMCp‘IeCKOfI JCATCIbHOCTU.

BTOpI/I‘lHLlﬁ PBIHOK MIIOTCYHOIo KammrTalja

Bmopuunbiii puiHok unomeurnoeo kanumana OXBATbIBAeT TIPOIECC K-
TIM-TIPOAAXU 3aKJIaIHBIX, BBIMTYIIEHHBIX Ha TIEPBUYHOM phIHKe. [aBHas
3amaya BTOPUYHOTO PHIHKA UIMOTEYHOrO KamuTajla — 00eCleYuTh MepBHY-
HBIX KPEIMTOPOB BO3MOXHOCTBIO MPOAATh MEPBUYHYIO 3aKJIaIHYIO, a Ha
MOJy4eHHBIE CPEACTBa MPEIOCTABUTh APYroil KpeauT Ha MECTHOM DBIHKE.

IIpenmyIiecTBO UITOTEYHOTO KPEIUTOBAHUS 3aKII0OYaeTCsl B TOM, 4TO
B cllyyae HeBO3BpaTa 3aeMIIMKOM KpeauTa KPeAUTOp MMeeT MPaBO Pacio-
PSIUTBCST HEABMKHMMOCTBIO MO CBOEMY yCMOTpeHUIo. BcnemncTBue TOTO,
YTO HEABUXKUMOCTH JOJTOBEYHA U €€ IIeHa JOCTaTOYHO CTaOWiIbHA, y Kpe-
IUTOpa HU3KM ONaceHUsi HeBO3BpaTa CCyl, W €CTb OCHOBAaHUS IJIST JOJITO-
CPOYHOTO OTBJIeYeHHSI (DMHAHCOBBIX pecypcoB. [IpuBiedyeHue duHaHCO-
BBIX PECYpPCOB Ha OCHOBE WITOTEKU IMOJYYUIO HauboJbIlllee pa3BUTUE Ha
PBIHKE HEIBWXHMMOCTH, TaK KaK CTOMMOCTbh HEIBVXKMMOCTU B OOJIBIITUHCT-
Be Cly4aeB HE COOTBETCTBYET (PMHAHCOBBIM BO3MOXHOCTSIM MOTEHIIMATb-
HBIX MOKYIIaTesieil, a caMa HeIBMXXMMOCTh, Ha MPUOOpeTeHNe KOTOPOM To-
JIy9eH KPEAUT, MOXET CIYXXUTb B KadyecTBe oOecCIieueHMsT 00sI3aTeIbCTBa
Mo ero Bo3Bpary. [lojydeHHe MIOTEYHOTO KPEeIWTa CBSI3aHO C HEOOXOMM-
MOCTBIO BBITIOJIHEHUSI 00sI13aTEJILCTB MO KPEIUTHOMY noroBopy. [loatomy
110 TIOJIy4EeHMSI TaKOTO KpeAauTa MOTEeHIMAJbHOMY 3aeMIIUKY HEOOXOIUMO
MPOaHaJN3UPOBATh:

* JIOCTaTOYHO JIM JACHEXHBIX CPENCTB JIsST BHECEHUSI TepBOHAYAIBHO-

ro B3HOCA 3a KBapTHUPY U Ha MOKPBITHE PACXOI0B, CBSI3aHHBIX C CO-
BepIICHUEM CIEJIKM 10 KyIUle-TIpojaxke KBapTUPHI (HOTapuaabHOE
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YyIOCTOBEpPEHUE IOroBOpa, IUIaTa 3a PerncTpaiuio gorosopa B [lo-
CYyJApCTBEHHOM pEeeCTpe), 3aKJIIOUeHUE TOTOBOPOB CTPAaXOBaHMUS;

* OCTaHyTCSl JIM CpPEICTBa Ha IOAAEpKaHUE HEOOXOOUMOIO YPOBHSI
KU3HU TOCJIEe OCYILIECTBICHUS MEPUOANIECKUX BBIILIAT MO0 KPEIUT-
HOMY "HOTOBODY;

* He OXMAAeTCs JIM IafeHHe JOXOMOB B TeUeHUE Iepuoga KpeauTo-
BaHMUsI, MMeEETCS JIM IepPCIEKTUBa OBICTPO HANTU OPYIyi paboTy
B Cjydae IpeKpallleHHs] MMelolleiicsa, 0e3 moTepu B 3apabOTHOM
1aTe;

* WMeeTCcs JIM HENPEepBhIBHBIA TPYIOBOM CTaX B TeUCHHWE IMOCICITHUX
IBYX JIeT, KaKOBBl MPWYMHBLI YBOJIbHEHUSI U TEPephiBHI B paboTe,
CBOEBPEMEHHO JIM BBHITIOJHSIIOTCS TeKyIIHMe 00s3aTeIbcTBa, CBSI3aH-
HbIe C XXWJIbeM: OIUlaTa KOMMYHAaJbHBIX YCIYT, TelleoHa, 3JeK-
TPO3HEPTUU (IIPOBepseTCS GAHKOM);

* HMMEIOTCSI T aKTHUBBI B BMIE IBMXKMMOTO WJIM HEABUKUMOTO UMY-
mecTBa (aBTOMOOWIM, Tapax, jJada, Apyrasi KBapTupa), KOTOpbIe
MOTYT OBITh MCITOJIb30BaHbI B KadyeCTBe JOMOJHUTEIHLHOTO obecrie-
YeHHS.

KonunuectBo BblmaBaeMbIX CCyH MOJ 3ajoT HeaBMXUMOCTU B Poccum
CPaBHUTEJIBHO HEBEJIUKO, MOCKOJbKY CTOMMOCTb HEABMXUMOCTU TIpU
3aJi0re OlLIEHUBAETCS Topa3lo HUXE PBIHOYHOWM, BCJEICTBHE TOTO, 4TO
00BEKT OLIEHMBAETCS MCXOMSl U3 €ro BO3MOXHOM TMpOJaXu B AOBOJIbLHO
JajekoM OyayiieM, TpU YCIOBUU HEBO3BpaTa Kpeauta. Takum oOpasom,
KPEIUTOpP «3aCTPaxOBbIBaeT» Ce0S1 OT BO3MOXKHBIX OYyIyIIMX M3MEHEHWIA,
a 3aJIoro/laTeNl0 3aHUXEHHAasl CTOMMOCTh MMYIIECTBA TPU 3aJI0Te€ HEBbI-
roJHa.

OcHoBHag mpobjieMa UIOTEYHOTO KPEAUTOBAHUS — HEJOCTaTOK JOJI-
TOCPOUHBIX (PMHAHCOBBIX pecypcoB. OJHUM U3 UCTOYHUKOB OJTOCPOY-
HBIX CPEJACTB SIBJISIIOTCS BKJIaAbl YaCTHBIX BKJIamuukoB. Ho B Hacrosiiee
BpeMsl y HaceJieHUs TOJ0pBaHO JoBepue K OaHKaMm BOOOIle, a K KOMMep-
yecKuM — ocobeHHO. PUHaAHCOBO-3KOHOMMYECKM Kpusduc 1998 roma
MpPUBEJl K CYyIIECTBEHHOMY YMEHBIIEHUIO PeaJbHBIX JOXOJ0B HaceJeHWUs,
00eCIIeHMBaHUIO COEpeXeHMI, OTTOKY YAaCTHBIX BKJIAJ0B U3 KOMMeEpYe-
ckux 60ankoB B Coepbank. Eme omHoil mpo6aeMoii SIBIsIeTCS OlleHKa ILIa-
TEXECIMOCOOHOCTH TOTEHIIUAIBHOTO 3aeMIIMKa UCXOIsl U3 €ro peaibHbIX
noxonoB. M3-3a ype3mMepHOCTH HAJIOTOBOTO OpeMEHM BeJMKa IOoJisl TeHe-
BOTO CEKTOpa B 9KOHOMUKE, MO3TOMY ODUIIMATIbHbBIE TOXOAbI MOTEHIINAb-
HBIX 3a€MIIMKOB HEBBICOKM, UTO 3aTPyHHSIET MPUHSITUE KOMMEpPUYECKUMU
OaHKaMmu penieHUil o Kpenutam. [lpomymaHHasi rocynapcTBeHHasi Haylo-
roBasi MOJIMTUKA TPU UIMOTEYHOM KpPEAUTOBAHUW HACEJIEHUS TO3BOJIUT
BBIBECTU peajibHbIe JOXOAbl U3 «TE€HW», HO HAJOTOBOE 3aKOHOAATEJIbCTBO
HE MOXeT ObICTPO M3MEHSThCS.



TJIABA 7. CTPYKTYPA PbIHKA HUIIOTEYHOIO >KHJIHIITHOITO KAITHTAJIA 81

Poinox unomeunoeo kanumania — 3TO 4acThb (DUHAHCOBOTO PbIHKA, Ha
KOTOPOM TepepacIipeie/isIioTCs 3aeMHble (PUHAHCOBBIE PecypcChl, obecrie-
YeHHbIE 3aJIOTOM HEIBUKMMOCTH. B KadecTBe IIEHHBIX OyMar Ha pbIHKE
WUIOTEYHOTO KaruTaja BBICTYMAIOT 3aKJaaHbIe.

Unomeunwviii kpedum — >TO KPeOUT, OOECIEYEHHBIA OIIpeneIeHHOMI
HEIBUXXUMOIW COOCTBEHHOCTBIO.
Hnomeurnoe kpedumoeanue — 3TO TIpeNOCTaBJICHUE KpeauTa TOJ 3a-

JIOT HEIBUXKMMOTO WMYIIECTBA.

PBIHOK MMOTEYHOrO KamuTaja pa3fessieTcsl Ha MepBUYHbBIA U BTOPUY-
Hblii. Ha mepBUYHOM pBIHKE OGpallaloTcs MepBUYHbBIE 3aKJaaHble, a Ha
BTOPUYHOM PBIHKE TMOKYIMAIOTCSI W MPOAAIOTCS 3aKJIaaHble, MOJIyYeHHbIE
Ha MePBUYHOM PBHIHKE.

Hapsny ¢ aTuM pBIHKM MIOTEYHOro KamuTaja KJIacCUMUIHUPYIOT MO
TUMaM HEABUKMMOCTH, BBICTYMAIOIIeil B KayecTBe 3aJIOrOBOr0 obecrieye-
HUsI: UIOTEYHbIE PHIHKU XXUJIbsl, PBIHKM TOXOAHOM HEIBMXXWMOCTH W T.H.
OCHOBHBIMM YYaCTHUKAMM MEPBUYHOIO PbIHKA MIIOTEYHOIO KaruTajia siB-
JISIIOTCSI KPEAUTODPBI, KOTOpbIE MPEAOCTABISIOT 3a€MHBIA KamuTaa st
MPUOOPETEHUST U PA3BUTHS HEABMXKUMOCTH, U 3aeMIIUKU-UHBECTOPHI, MO-
KyMalolye HeIBMXKUMOCTb B MHBECTUIIMOHHBIX 1LieJsIX. Pa3BuTHE MepBHY-
HOTO PBIHKA MIIOTEYHOIO KamuTajga — CIOCO0 PellieHUs] XWIMIIHOM Mpo-
GJIeMBI 1JIST MHOTHUX CeMeil MOCPEeICTBOM MIIOTEYHOIO XKHMJIMIIHOTO KPeau-
ToBaHUs. Ha BTOPUYHOM DPBIHKE MIOTEYHOrO KarluTaja OCYIIECTBISIIOTCS
CHENKY KYyTUTM-TIPOMAKH.3aKJIaIHbIX, BBIMYIIEHHBIX HA MEPBUYHOM PbIH-
ke. CyliecTBoOBaHME BTOPUYHOIO PbIHKA MPU3BAHO OOECIEUYUTh BO3MOXK-
HocTh mist Tlpomaxk TMEepBUYHON 3aKJaJHOW TMEPBUYHBIM KPEIUTOPOM,
YTOOBl 3a CYET MOJYYEHHBIX CPEICTB MPEaOCTaBUTh IPYrodl KpeauT,
MOCPEICTBOM Yero KamuTajl u3 0Oojee 60oraTbix paiiloOHOB CTpaHbl MOXET
ObITh TIepepacrpeneicH B paiioOHbI, UCIBITHIBAIOIINE HEAOCTATOK KPEIUT-
HBIX pecypcoB. PUCK U MPUOBUIBHOCTD LIEHHBIX OyMar BTOPMYHOIO PbIHKA
WIMOTEYHOTO KaIluTaja CPaBHUBAETCSI C JOXOMHOCThIO LIEHHBIX Oymar Ha
Ipyrux (UHAHCOBBIX PBIHKAX.

4T'pynusizall. 10.



I''TABA 8. OCHOBHBIE MOAEIHA
UIIOTEYHOTIO XUJTMIHOIO KPEAUTOBAHUA

Moaean (cXeMbl) HNOTEYHOr0 KpeIUTOBAHMS

Beimenstor aBe Monenu (CXeMBbl) UIIOTEYHOTO KPEeTUTOBAHUS:

Jleyxypoenesas («amepuxkanckas modeav»-) OIMpPAaeTCsl Ha BTOPUY-
HBIA PBIHOK 3aKIagHbIX. CyTh 3TOW MOIENM 3aKI0YAaeTCsS B CIEMYIOIIeM.
BaHK BBITAeT UITOTEYHBIN KPEIUT 3aeMINNKY B OOMEH Ha 00s13aTeIbCTBO B
TeUeHUE OIPENeICHHOTO CPOKa eXEeMEeCSIHO MepeBOIUTh B OaHK (UKCH-
POBaHHYIO cymMMy. DTO 00s3aTeJIbCTBO 3aeMINUKa OOECIIeYeHO 3aJI0TOM
MIPUOOpeTaeMOoro XUiibsi. baHK TpomaeT KpenuT OTHOMY M3 arcHTCTB HMIIO-
TEYHOTO KPEMUTOBAHUS, TIepenaBasi TPy 3TOM M 00s3aTeIbCTBa 0 obecIte-
YeHWI0. ATEHTCTBa HEMEIJIEHHO BO3MENIA0T O0AaHKY BBHIIIAYCHHBIE 3aeM-
UKy CPEACTBAa M B3aMEH IIPOCSIT MEPEeBOAMUTH TOTydaeMble OT HETO eXe-
MECSTYHBIE BBITUIATHI 32 BBIYETOM TMPUOBUIM (Mapxku) OaHKa B areHTCTBO.
BenmuuHy eXeMecsSYHBIX BBIIIIAT, TO €CTh CTaBKY, IO KOTOPOW areHTCTBO
00s13yeTcsl TIOKYIaTh UITOTEYHBIC KPEAWTHI, YCTAHABIMBACT CaMO areHTCTBO
Ha OCHOBaHUU TPeOOBAHUU WHBECTOPOB K JOXOTHOCTU COOTBETCTBYIOIIMX
(uitaHCOBBIX WHCTPYMEHTOB. MTOTEUHBIE areHTCTBAa, KYITMB HEKOTOPOE
KOJIMYECTBO UITOTEYHBIX KPETUTOB Y KOMMEPUYECKUX OAHKOB, COOMPAIOT UX
B TIYJIBI U CO3MAIOT Ha OCHOBE KaXIOTO HOBYIO LIEHHYIO Oymary, MCTOYHH-
KOM BBITIAT TIO KOTOPOIA SIBJISTFOTCS TIIATEXHW 3aeMINUKOB. DTH BBITUIATHI
rapaHTUPOBAHBI HE 3aJIOTOM HEIBIDKMMOCTH, a areHTCTBOM KakK IOpUIIYe-
CKVM JIUIIOM. ATEHTCTBAa peayln3yIOT MIOTeYHbIe IIEHHBIe Oymaru Ha (hoH-
JOBOM DBIHKE M 3aT€M TaKXe BBICTYMAIOT MOCPETHWKAMU, TiepenaBas WH-
BECTOpY, KYNUBIIEMY IIEHHYI0 OyMmary, BBITUIATHI areHTCTBY OT OaHKa 3a
BBIUETOM CBOEU MapKWu.

B CLIA craBKku 10 MUTMOTEYHBIM IICHHBIM OyMaram JIMIIb He3HAYUTEIb-
HO BBIIIIE CTaBOK IO TOCYAapPCTBEHHBIM IICHHBIM OyMaraMm, 4To OOBSICHSIET-
Cs YBEPEHHOCTHhIO MHBECTOPOB B TOM, YTO B CIydae MaccoBOTO aedoiTa
3aeMIIUKOB TOCYIapCTBO OKaXeT HEOOXOAMMYyI (DUHAHCOBYIO ITOMOIIb
WUTIOTEYHBIM areHTCTBAM [JIsI TIOTAIllEHWs] UMHU CBOMX 00s3aTenbcTB. [lom-
JepXKa TOCylapcTBa JaeT BO3MOXHOCTh PacCMaTpUBATh IleHHBIE Oymaru
UTIOTEYHBIX areHTCTB KaK MPaKTUIeCKU Oe3pMCKOBBIC W IMO3BOJISIET BKIIA-
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IbIBaTh B HUX CPEICTBAa CAMbIM KOHCEPBATUBHBIM MHBECTOPAM, TaKUM Kak
TMeHCUOHHBIE (POHIBI, 0OecTieunBasi MepeToK B UMIOTEYHbIE KPEIUTHI CaMbIX
JEIIeBbIX Ha PBIHKE PECypCOB.

Oonoypoeuesas («Hemeukas MmoOeab») TIPENCTaBIsIET Co0OOil  aBTO-
HOMHYIO cOaJJaHCMPOBaHHYIO MOJIE/Ib UTOTeKH, Oasupylollycs Ha coepe-
raTeJibHO-CCyTHOM MpUHILIUNE (QYHKIIMOHUPOBAHUS IO TUIMY HEMEUKMX
«4aCTHBIX cTpolicoepkacc» — Bausparkasse, ¢panmy3zckux Livret Epar-
gne Logement, amepumkaHckux Savings & Loans. Ilpu stoit Mopmenn
BKJIATYUK TIOJIy4aeT BO3MOXHOCTb HAKOMUTb HEOOXOMUMBIN B3HOC Ha TMO-
KYIIKY KBapTUphbl (Hampumep, B pasMmepe 50% ee CTOMMOCTU) B TeYeHHE
JIUTUTEJILHOTO TIEPUO/ia BpeMEHU, a 3aTeM TMOJIyYUTh UTMIOTEYHbI KPEAUT Ha
MOKYIKY (CTPOUTENLCTBO) 3apaHee BbIOpaHHOW KBapTupbl. CTpouTesb-
Has cOeperaTejibHasl Kacca, SIBJSISICb 3aMKHYTOW (hDMHAHCOBOM CTPYKTY-
poOii, HAaUMHAeT CBOKO AESATENbHOCTh C (DOPMUPOBAHUSI YCTABHOTO KaruTa-
Jla 1 UMEEeT Ha ero OCHOBE CBOUl COOCTBEHHBIN MCTOYHUK CPEACTB (BKIIIO-
yasi KBapTUPHBIA ¢OHA) Mg BbIIAYM KpeauToB. Bce wumerolnmecs
cpeicTBa Kacchl (COOCTBEHHBIE M MPUBJIEUEHHBIE) WCITOJb3YIOTCS TOJb-
KO IUISI OCYIIECTBJIEHUsI YCTABHOU JESITEIbHOCTU, TO €CTh Ha (PUHAHCHU-
pOBaHUE CTPOUTENIHCTBA XUJIbs U BbIJA4y UIOTEYHBIX KPEAUTOB Ha IMO-
KYTIKY TIOCTPOEHHBIX KBapTUD.

JloroBop 00 MNOTEKe: MOHATHE M NMPHU3HAKH

JloroBop 0 3aj0re HEABIKMMOIO MMYIIECTBA (IOrOBOp 00 MITOTEKE) —
3TO IOrOBOp, B KOTOPOM OOHA CTOpPOHA — 3dai0200epicamend, SIBIISIO-
IIUIACS KPEAUTOPOM IT0 00S13aTeNIbCTBY, 00ECIEUeHHOMY MITOTEKOI, MMeeT
IIpaBoO ITOJYYUTh YAOBJICTBOPEHUE CBOUX NEHEXHBIX TPeOOBAaHUM K JOJIXK-
HUKY II0 3TOMY O0SI3aTeJIbCTBY M3 CTOMMOCTHU 3aJIOXKEHHOI'O HEIBMIKMMOTIO
MMYIIECTBA OPYroil CTOPOHBI — 3asoeodamens. B »ToM ciydae 3ajoro-
JIepxXaTellb MMeeT MPEeMMYIISCTBEHHOe IIpaBO Ilepel IPYTUMU KpeauTopa-
MU 3aJIorojaTeiis, 3a MCKIIOUEHHEM M3BATUI, OIpeAcIeHHBIX 3aKOHOM
00 uIoreke.

Odopmaenue, 3aKjIOYEeHNE U 00CIYyKMBaAHUE
KPEeAUTHOM CHOeJIKH

OdopmieHue, 3aKiOUYeHNE U OOCTYXXUBaHUE KPEIUTHOW CAEIKU —
JUTUTEIbHBINA TIpOIlecC, TPeOYIOIIMA THIATebHONW MPOPabOTKU MpUHUMAE-
MBIX pelieHui. [T MaKCUMaJbHOTO COKpallleHUs MpolLeaypbl odopmie-
HUS KpeIuTa W TOJIyYeHUs] KPeIUTOPOM MaKCHMabHOM MHGbOPMAIUK O
KJIMEeHTe KPEIUTHBIMM YIPEXICHUSIMU pa3paboTaHbl CTaHAapTHBIE (HOPMBI
NOKYMEHTOB. Hampumep, A KpeAUTOBAaHUS XUJbS: 3asBICHHUE O sipe-

4*
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OOCTaBJICHUUM KpE€IuTa, CIIpaBKa O HaJIMYMU BKJIaAO0B, CIIpaBKa O HaJIU4YUUN
pa60TI)I, KaJbKyJadlud 3arpar Ha IIOJYYCHME Kpe€auTa MU KpECAUTHaA
CIIpaBKa. ﬂ)’[ﬂ JIOXOJHOW HEABUXUMOCTHU INEpECYCHDb CBEIECHUN MOJIXKEH
OBITh CYHIECTBEHHO HINPCEC. OcHOBHO¢ BHUMaHHE 31IeCh YACIACTCA KauecT-
BY YyIIpaBJ€HUA HCABUXKHMMOCTHIO, OLICHKE CIOCOOHOCTU O0BEKTA T€HEpU-
poBaTb JOXOM, HeobOxonuMmerit 11 moramreHus Kpe€aura. D,J'IH 3TOro, B
YaCTHOCTHU, aHAJIUM3UPYETCA BCIMYMHA OIICPpAIMOHHLBLIX pacxonoB, HX pac-
OpeacICHUEC MEXAY 3aCMIIMKOM M ap€HAATOPOM; M3y4dyacTCd peIyTaluusd U
OuszHeC ap€HIaTopoB, HpO(I)eCCI/IOHaI[I/ISM YHpaBJIAIOIIETO HEABMKMUMOCTLBIO,;
BBIACHACTCA BJIIMAHHUE HAJIOIOBBIX W APYTIHUX MOCJEACTBUMA 3aEMHOIO (I)I/I-
HaHCHUPpOBAaHUA Ha WHBECTULIMOHHBIA ITPOCKT.

Dransl UIOTEYHOTO KpeaAuTOBaHUA

BI)IL[CJ'IHIOT caeaymimue STanbl UIIOTEYHOTO KpPEAMTOBAHUA:

* IpeABapUTENbHBIM 3Tall (pa3bsICHEHME KIMEHTY OCHOBHBIX YCIIO-
BUI Kp€anuToBaHUA, IEp€aadya CIMCKa JOKYMEHTOB IJIf IMOJIYYCHUA
CCyIbI); ;

* cOop U mpoBepka MHPOpPMAIIUM O KJIMEHTE M O 3aJIore;

* OIICHKa BEPOSTHOCTU IIOralliCcHusA KpeauTa,

* IIpPUHSITHE pEIleHUs I0 KpeauTy (CyMMa, CpOK, CTaBKa IIPOIICHTA,

MOPSIIOK TOTallleHUs);

* 3aKII04YEeHHue KpC,ElI/ITHOP'I CICJIKU,

* 00CIy>XMBaHUE KPEAUTHOW CHCJIKMU;

¢ 3aKpbITUEC KpCI[I/ITHOfI CIACIKMU.

Ha npeaBapuUTECIbHOM O9Tall€ 3aCMIIWK OOJIKEH IIOJIYYUTH BCHO Heo0-
XOOUMYI0 MHGPOPMAIINIO O KPeAUTOpe, 00 YCIOBMSIX MPEHOCTaBICHUS Kpe-
aura, O CBOHMX IIpaBaxXx M 003aHHOCTIX npn 3aKIIOYCHUU erI[I/ITHOﬁ
CHOCJIIKU. TTocne Pa3bACHCHUA 3aCMIINKY OCHOBHBIX yCJ‘IOBI/Iﬁ KpeanuToBa-
HHUA ONPEeaAcCJadaCTCd MaKCUMAJIbHO BO3MOXHAasd CymMMa Kp€auTa, COIJIaCOBbI-
BalOTCA NpoucaAypbl KpECAUTOBAaHUA M paCyCTOB, COCTABJIACTCA INPUMCpPHasA
CME€Ta MNpPCACTOAIIMX pacXodoB 3acMIIMKa, 3aIlOJTHACTCA 3asdBJICHUE Ha
Kpeaur. 3agBlIEeHUE O IpeaOCTaBJICHUMU Kpe€auTa pacCMaTpuBaACTCA KpEaAU-
TOPOM KakK OIMH M3 CaMbIX Ba>XHbIX MCTOYHUKOB I/IH(bOpMaL[I/II/I O KIIMEHTE.
DT0 3asdBJeHUE BKIIIOYACT CJCIYIOIIYI0 MHGOPMAIUIO:

* KeJlaeMble YCJIOBUS KpeauTa: BHMI, OOIIas cyMMa, TPOIEHTHAsI CTaB-
Ka, cXemMa aMOPTHM3alluM, pa3Mep €XeMEeCIYHOTro IIaTexa;

* ONMcaHWEe TMOKYMaeMOW COOCTBEHHOCTH: ajpec, IOPUAMYECKOE OIH-
caHue;

* HCTOYHUK TEepBOHAYAJILHOTO TUIaTeXa;

* Has3HaYeHWE KpeauTa: IOKYIKa, CTPOUTEIbCTBO, pedUHAHCUPOBa-
HHME COOCTBEHHOCTU W T.1.;
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+ OuorpaduyecKue CBeIeHMS: YpOBEeHb oOpa3oBaHUsS U Mpodeccro-
HaJIbHOM KBaJIM(DUKALIUH;

CBelleHUs O paboTe M MCTOYHMKAX JIOXOMa;

cBefleHUs 00 aKTWBax M 00s3aTebcTBaX. OTHOIIEHWE CYMMBI Kpe-
IUTa K CTOMMOCTU HEIBVXMMOCTH, MCIIOJIb3yeMOil B KavyecTBe 3a-
Jiora, OObIYHO He TpeBbilnaeT 70%:

CYMMa KPeZnTa

x 100 < 70%
CTOHMOCTE HEABWHHMOCTH

B cOOTBETCTBMM C 3TUM OTHOIIEHWUEM OTpaHUYEHME IJISI CYMMBI Kpe-
IuTa OyIeT CIemyIoIIM:

cymma kpeanta = 0,7 X cToMMOCTb OObekTa 3asora

PeKOMCHI[yeMaH BEJIMYMHA OTHOILLECHMS TUIATEXEN I10 Kpe€auTy K CyM-
Me JIOXOMIOB 3aecMIINKa — He OGolee 30% uwncroro ooxo4a 3acMIIuKa:

nnarex no kpeauty = 0,3 X u4nuCTbIFi [4OX04 3aeMLumka

Ycaosus npeaocCcraBJCeHUdA 3a€MIIUKY KpeauTa

Kpenuthbl peaocTaBiasioTCsl MPHU YCIOBMU HAJWYWS Y 3aeMIIUKa Tep-
BOHAYaJbHOTO KamuTana B pa3mepe He MeHee 30 —50% oT peIHOYHON
CTOMMOCTH MPHOOPETAEMOTO XUJbSI (COOTBETCTBYET PEKOMEHAYyeMOUl Be-
JIMYMHE MepBOTro B3HOCA TIPU MOKYIKE XUJbsT). B KauecTBe rmepBOHAYab-
HOTO KaIuTajla MOTYT BBICTYNAaTh JIEMO3UTHBIC BKJIAIbl UM HAJIWYHbBIC Je-
HEXHBbIE CPEICTBa, KOTOPbIE HEMOCPEICTBEHHO Mepela MpeaocTaBIeHUueM
KPEIUTHBIX CPEINCTB MOJKHBI OBITh pa3MEIeHbl 3aeMIIMKOM B OaHKe Ha
Neno3uTHOM cueTe. CyMMa KpeluTa U CPOK KPEIUTOBAHUS PacCUUTHIBA-
JOTCS 3KCIIEPTOM TOCie OTpeeieHUs TIaTeXKeCIMOCOOHOCTH 3aeMIInKa
C Y4ETOM JIOXOMOB. 3aTeM, UCXOAS M3 ICHCTBYIOIIMX MPOIEHTHBIX CTaBOK
B COOTBETCTBUU CO CPOKOM KPEAUTOBAHUS, OTpeHessseTCs NMpOleHTHas
CTaBKa IO JAHHOMY KpPEIUTY.

Lenb chenyromiero atama — «C6op ¥ MpoBepka MHOOPMAIIUU O K-
€HTE W 3aJlore» — BBISIBIIEHUE MOTECHIIMATIbHBIX HEKPEIUTOCTIOCOOHBIX 3a-
eMIIMKOB. [IJsI 3TOro MPOBOAAT IMPOBEPKY TPYAOYCTPOMCTBA KIMEHTA,
MOATBEPKACHHUE €ro TeKYIIUX TOXOMOB M PAaCXOJOB, OIEHUBAETCS €ro
COOCTBEHHOCTD, TpearnoiaraeMasl K Mpoaaxe JJIsT TOJYyIeHUsT CYMMBI Tep-
BOHAYaJIbHOTO B3HOCA, OLIEHWBAETCsT MpeaMeT 3ajora. KiaveHT mpoBepsieT-
cs CITy>kK00i1 SKOHOMUYECKON 06e30MacHOCTU KPEeIUTHOTO yupexXIeHus. 3a-
EMIIUKY TOSICHSIIOT TpeOOBaHMUSA KPEIUTHOTO YUYPEXKACHMST K TPEAMETY
KPEeIUTYeMO CIeJKU: TpuodpeTaeMasi HeABUKUMOCTD JTOJIKHA OBITh JIUK-
BUIHOWM, IOJIXHBI OTCYTCTBOBAaTh IpaBa CO CTOPOHBI TPETbUX JUIL Ha
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00beKT 3ayora u T.m. [lo pe3yabTaTaM TOBTOPHOTO coGecemoBaHUS IPO-
BOAWTCSI TECTUPOBaHUE 3aeMINMKa. TecT-aHKeTa OOBIYHO COINEPXHT Clie-
NyIOIIKe BOIMPOCHI, UMEKOIIe OaJUTbHYIO OIEHKY:

* CBEJICHMS O 3aeMIIMKe: T0JI, BO3pACT, CeMeifHOe TMOJIOXKEHHe, Hah-
yue OpavyHOro KOHTpaKTa, HaJIWdue W KOJMYECTBO WKIWBEHIIEB,
MECTO MPOXUBAHUS 3aeMIIUKA M MOPYYUTENCH;

* OCHOBHas MHGbOpMaLKSA O MPHOOpeTaeMOl HEIBUKUMOCTH;

* Halu4yue TepBOHAYATbHOTO KaIuTaja;

* CBEJCHUSI O 3aHATOCTU 3aeMIIMKa U TOpyYUTeNei;

* cBeleHUs 00 aKTWBaxX M 00s3aTebCTBAaX 3aeMINMKa W TOPYIHUTENCH;

* CBeJIcHUST 00 MMYIIECTBE 3aeMIIMKA.

«CTaOuabHbIe» U «HECTAOWJIbHBIE» 3aeMINUKH

B 3aBHCHMOCTM OT HaGpaHHOTO IMOCPEACTBOM TECT-aHKEThl KOJIMYECT-
Ba 0ajIoB 3aeMINUKM KJIACCU(ULUPYIOTCS Ha «CTaOWJIbHBIX» M «HeCTa-
OUIbHBIX». [Ipu odopMIIeHNH 3asiBIEHUST Ha UITOTEYHBI KPEIUT: OTpee-
JISIIOTCSL TEXHOJIOTUM TOJYYEHMSI CCyIObl M JallbHEHIIEro oOCTyXKUBaHUS
KpenuTa; padpabaTbiBaeTcs TpaduK TiaTexkeil U MOPSIIOK ero M3MEeHEeHUs,
pPACCUYMTHIBAETCSI MAaKCUMAaJIbHO BO3MOXKHAs CyMMa KpeauTa; OIeHWUBAIOTCS
JOTOTHUTEbHbIC aKTWBBI 3aeMIUKa (aKIMKU, OOJUTALMK, HEIBUXKHMOCTD,
aBTOMOOMJIM, IParolieHHOCTH); MOKYMEHTAJIbHO MOATBEPXIAIOTCS IOXO-
Ibl U 00sI3aTeNIbCTBA 3aeMINUKa. 3aTeM Oo(OpMIISIETCs 3alpoc B CIyKOY
SKOHOMUYECKON 3allMThl KPEAUTHOTO YYPEXICHUs], Ha OCHOBAaHMM KOTO-
pOTO MpOBepsIeTCS 3aeMINMK: OOBIYHO TMPOBEPSIOTCS NeHCTBUTENbHBIC T0-
XOIbl M PacXobl 3aeMIIMKA, MeCTO paboThl (B CiIyyae e€ro CMEHBHI B Teue-
HHME TIOCJIEMHUX NBYX-TpeX JIET YCTaHABIWBAIOTCS MPWYMHBI) W Ap.

OueHka BECPOATHOCTH NOoramcHuda KpeaumrTa

Ha crnenyromem srame «OlleHKa BEpOSITHOCTH TOTAIllEHUSI KPeIuTa»
MpPOBOAMTCS aHAeppaiTUHT 3aemuIMKa. JIIs 3TOro aHAIM3MpyloTcs u-
HaHCOBBbIE BO3MOXHOCTHU 3aeMIIMKa, OILIEHWBAETCSA €ro CTpeMJIEHHE Tora-
CUTb KPEIUT, BBIYMCISIOTCS KO3GMMUIIMEHTHI MO WIIOTEYHOMY KPEIUTy U
OLICHUBAIOTCA PUCKU, ITOCJIE Yero MPEedOCTaBISIOTCS PEeKOMEHIAIUU Kpe-
IUTHOMY otaeny. Ilpu 3TOM y4YMTBIBaeTCsl YpOBeHb OOpa30BaHUST KIIWEH-
Ta, TPO(eCCUOHATLHBIN OMBIT, YPOBeHb KBATUMUKALIMU, 3aHSITOCTh B CTa-
OWJIBHO Pa3BMBAIONIEMCSI U TIOTEHIIMAIBHO TOXOTHOM CEIMEHTE PhIHKA.

' /Andeppaiimune — TIpoLEypa, KOTOPas BKJIOYAET OLIEHKY KPEIUTOPOM BEpOST-
HOCTH TIOTALICHHUSI MTIOTEYHOTO KPEIUTa U OTpeeieHre MaKCMMAaTbHO BO3MOXHOM CyM-
MBI KPEIUTA C YIETOM JOXONOB 3aeMIIMKA, HATMYMS COOCTBEHHBIX CPEACTB JUISI MEPBO-
HavyaJJbHOTO B3HOCA M OLIEHKM TpeMeTa MIOTEKH.
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3aTeM NMpUHMMAETCS pellleHue O Bblmadye KpeauTa WIIM OTKase B Kpe-
nutoBaHuU. OTKa3 HOJIKEH TMPEACTABIATLCS B MTMCbMEHHOM BUIE C yKa3a-
HHMEM BCeX MPUYMH,' MPEMSATCTBYIOIMNX KpeauToBaHuio. [Ipu BbISIBICHUMN
JIOXKHOUM MHGbOPMAILUK 3aeMINUKY OyIEeT OTKa3aHO B MPEIOCTABICHUU Kpe-
muta. Eciu mpuHSATO pellleHre MPOIOJIKUTh MePEeroBOPhl, «CTaOUIBHOMY»
MOTEHUMANTEHOMY 33eMILMKY' TPeAOCTaBISIOT CITUCOK HEOOXOAUMBIX IS
KPEIUTOBAHUST TOKYMEHTOB.

OcHOBHBIE KO3(D(DUIIMEHTHI, pacCUMTHIBAEMbIe Ha JaHHOM 3Tarle:

* OTHOIICHHWE TMEePUOIMYECKUX TUIaTeXel MO KPemuTy M Iepuoande-

CKOTO JIOXO/a 3aeMIIUKa;

* OTHOIICHME XUJIUIIHBIX PACXOI0B M COBOKYITHOTO JTIOXOJa 3aeMIINKA;

* OTHOIICHWE CYMMBI 3aIlpallliBaeMOro KpeauTa K CTOMMOCTH TPUOG-

peTaeMoro MMYIIEeCTBa,;

* OTHONIEHWE CYMMBI MPEIOCTaBISIEMOr0 KpeAuTa K MUHUMAaTbHOI

LIEHe TPOAaXU HEABUKMMOTO MMYIIECTBA.

Crenyolnnii aTalm — MPUHATHE pellleHus Mo KpeauTy. Ha aToMm artame
odopmIsieTcss 3ampoc O MPOBEIEHUN OILIEHKW oObeKTa 3ajora, paspaba-
THIBAIOTCS 3aKJII0YeHME IOpUCTa O MPUEMJIEMOCTH TIpeaMeTa 3ajora, 3a-
KJTI0YeHHUE CTelMaInucTa Mo OllEHKe BEPOATHOCTU MOTAlleHUs KpenuTa,
AHAJIM3UPYIOTCST PUCKU, O0DOPMIIAETCS 3aJ0T HEABMXKMUMOCTH, TTPUHMMAET-
cs pellleHne»0 BeIMYMHE KpeauTa, MPOLEHTHBIX CTaBKaX, CPOKax Kpemau-
TOBaHUs, TIOPSIAKE MOTAIleHUsT KPeIuTa.

IIpunsTHE pemieHHsA MO KpPeaUTYy

PeireHne 10 KpeauTy MPpUHUMAETCS Ha OCHOBE DKCIIEPTHOTO 3aKIIOYe-
HUsA, OOBEIUHSIONIETO BCIO COOpaHHYI0 MHGMOPMAIIUIO O 3aeMIIUKe W 00b-
eKTe 3ajiora:

* KeJlaeMasl CyMMa KpeauTa, CPOK M IIeJib KpeIUTOBAHMUSI,

* aHaJn3 oObEeKTa 3ajiora;

* WHOOpPMAIUS O 3aeMINKMKe, YJIeHaX €ro CEMbU W MOPYYMTENSX;

* ONUCaHWe TIPEAIoiaraeMoOM CIEIKH;

* WCTOYHUKM TOTAIlEHUsT KPEeIUTa;

* pacyeT BO3MOXHOW CYMMBI KPEIWTa;

* aHaJlu3 KPEAUTHBIX PUCKOB, PUCKA CHUKEHUSI PHIHOYHOM CTOMMO-
CTU, YHUYTOXEHUS VI TTOBPEXIACHUST TPHOOPETAEMOTO UMYIIIECTBA,;

* DHUCK CMEPTU WU YTPaThl TPYAOCIIOCOOHOCTU 3aeMIIUKA;

* MpemiaraeMble BapuaHTBl 00CCIIeUEeHMUSI.

KpenuTHBII MPOEKT paccMaTpPUBAETCS Ha KPEAUTHOM KOMUTETE, TpHU
MPUHATHU TOJOXUTEILHOTO peIleHUs] BBIOUpaeTcsl cxeMa oGopMIeHUS
B 3aJIOr IPUOOPETAEMOTO XWJIbS C TMOCICIYIOIUM YBEIOMJIICHUEM 3aeM-
IMKa.
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Ha sTane 3akimiodeHUsT KPeIUTHOM CIETKU OGOPMISIOTCS U 3aKiIoda-
JOTCSl CIeMyIONIe JOTOBOPHI:
* JIOTOBODP KYIUTM-TIPOJAXXu HEABUXKUMOCTH,
* KPEOUTHBIN TOTOBOD;
* JOTOBOP MIOTEKM (IOIJIEXUT TOCYIapCTBEHHON DETUCTPAIIVN);
* IIOTOBOPBI CTPAaXxOBaHMUS.

JIoTOBOp KYIIM-TIPOIAXHW HEIBUXKMMOCTH, Ha MPUOOpETEHNE KOTOPOI
OepeTcsT KPpeInuT, 3aKTI0vaeTcs MeXIy 3aeMITMKOM W MPOIABIIOM 3TON He-
JIBMXUMOCTH.

B XpeauTHOM DOTOBOpE CTOPOHBI MPEAYCMAaTPUBAIOT CYMMY IMpeaoc-
TaBJIIEMOTO KpEeIWTa; CPOK, Ha KOTOPBIN TMPEeIOCTaBIICTCS KPEIUT; pas3-
Mep YIJIadyMBaeMbIX 3aeMIIMKOM IPOLIEHTOB 3a MOJIb30BaHUE KPEINTOM;
O04YepeTHOCTh MOTAIIeHUsI KPEeaUuTa U MPOICHTOB MO HEMY; OCHOBAaHUS IJIsT
JOCPOYHOTO PACTOPKEHMSI TOTOBOPA U B3bICKAHMS KpeAuTa U IMPOLIEHTOB
1o HeMy | JIp.

B nmoroBop 06 UIOTEKe CTOPOHBI BKIIOYAIOT:

* TIpeIMeT UIOTEKH,

* LIEHy TiepeIaBacMoro B MIOTEKY IMOMEIICHMS;

* CYIIECTBO OCHOBHOTO 00s13aTebCTBa, OOECIEYMBAEMOTO MITOTEKOM
(pemocTaBiieHUe KPETUTHBIX CPEICTB);

* pa3Mep OCHOBHOTO 00s13aTeIbCTBa, 0OECIIEYMBAEMOTO MITOTEKOW (pa3-
Mep TPEeIOCTaBIsIEMOTO KpenuTa M pa3Mep TPOIIEHTOB 3a TOJIh30Ba-
HHE IEHEXHBIMU CPEICTBAMU);

* CPOK WCIOJTHEHUS OCHOBHOTO 00s3aTelbhCTBA, 00ECTIEYMBAEMOTO UIIO-
TeKON (CPOK, Ha KOTOPBIN MPEeNOCTaBISIeTCSI KPEINT);

* yKa3zaHWe Ha TO, YTO IepelaBaeMoe B WITOTEKY MMYIIECTBO Haxo-
IUTCS B MOJb30BAaHUM Y 3aeMIIMKa, (OH e 3aJlorojaresb Mo JI0ro-
BOpy 00 MIIOTEKE);

* TpeGOBAHUS TIO CTPAXOBAHUIO MEPEIaBacMOTo B MITOTEKY UMYILIECTBA;

* OCHOBaHMS OOpaIlleHUsT B3BICKAHUs Ha MpEeIMEeT WUIOTEKH U ApYyTHe
YCIIOBWUSI.

IpaBa 1 00SI3aHHOCTU CTOPOH IO KPEAMTHOMY IOTOBOPY WU JTOTOBODPY
00 WIoTeKe MOJKHBI rapaHTUPOBAThb KPEAUTOPY M 3aCMIIMKY 3alUTy UX
MHTEPECOB ¥ BO3MOXHOCTh OTCTaMBaHUs CBOMX IpaB. Eciu 3aeMIIUK He
B COCTOSSTHUM BO3BPAaTUTh KPEIUTHBIC CPENCTBAa, KPEIAUTOP HMMEET IMpPaBo
00paTUTh B3bICKAaHHWE Ha 3aJI0OXXEHHOE UMYIIECTBO.

JIOTOBOPOB CTpaxoBaHUSI 3aKJIOYAeTCsl HECKOJBKO, B COOTBETCTBUM C
KOJIMYECTBOM OOBEKTOB CTpaxoBaHWs. sl CHMXEHUs pHCKa KpeauTopa
OCYIIECTBIISCTCA CTpaxOBaHWE MIIOTEYHOro KpeauTa. 3acTpaXxOBaHHBIE
KPEeIUThl MMEIOT GOJIBIIYIO JTUKBUIHOCTh Ha BTOPUYHOM pBIHKe. Bo MHO-
rMX CTpaHaxX ¢ PBIHOYHOW 3KOHOMMKOUW (DYHKIIMOHUPYET CUCTeMa TOCy-
JApCTBEHHOTO CTPAaXOBaHUSI WITOTEYHBIX KPEAUTOB, BbIAaBaeMbIX KaK To-
CyIapCTBOM, TaK M YaCTHBIMU KpenuTopamMu. YTOoOBI MTIOTEYHBIN KPEIUT U
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00BEKT 3aJIOTOBOTO OOEeCTeYeHUsT OBUIM 3aCTpaxOBaHBI TOCYIAapCTBEHHBIM
VUpeXIAeHUEM, OHU TOJKHBI COOTBETCTBOBATH MOBOJBHO XECTKMM Tpebo-
BaHusM. CHcTeMa YaCTHOTO CTpaXoBaHWs OoJjiee MpHBJIeKaTeabHA IS 3a-
eMIIIMKa U KpeIuTopa, TaK KaK HEeIBMKMMOCTb, MCIIOJb3yeMasl ISl 3aJl0-
ra, MOXeT He OTBeuaThb CTaHIapTaM TOCYIapCTBEHHOTO CTPaxOBaHMS; 3a-
EeMIIUK HMMeeT BO3MOXHOCTb B3SITh KPEIMT C HEOONBbIIUM HadajJlbHBIM
IJIaTeXXOM; pa3Mep CTPaxOBOTO IUIaTeXa MEHbIe, YeM B CiIydae rocyaap-
CTBEHHOTO CTpPaxOBaHMUs;, CTPaXxOBKa HaeT BO3MOXHOCTh KPEIUTODPY MpPO-
JaTh 3aKJIaJHYI0 Ha BTOPUYHOM DBIHKE.

CrpaxoBaHUe HEABMXKUMOCTH OCYIIECTBIISIETCSI B COOTBETCTBUM C YCIIO-
BUSIMU UITOTEYHOTO IOroBopa. BaHK-3ajoromepxareib UMeeT IpaBO Ipe-
WMYIIECTBEHHOTO YIOBJIETBOPEHUSI CBOUX TpeOOBAaHUI M3 CTPaXOBOTO
BO3MeEIIEHUS Tepel NPYTMMU KpeauTOpaMH, IO3TOMY IieJiecoo0pa3Ho
CTpaxoBaTh 3aJI0XXEHHOE MMYIIECTBO Ha CYMMY, SKBUBAJICHTHYIO WU TIpe-
BBIIIAIONIYIO pa3Mep OCHOBHOTO JOJITa ¢ YYeTOM MpoIeHTOB. baHK mmeer
BO3MOXHOCTb MPOBEPATh HAJUYUE U COCTOSTHUE 3aJOKEHHOTO MUMYIIeCTBa
B HaTypaJlbHOM M JOKyMEHTaJbHOU (hopme.

JIoroBOp CTPaXOBAHUS KH3HU U 3JI0POBbS

Ecnu KpECOUT IPpUBJIICKACTCA OJIA HpI/IO6pCTCHI/IH XKNJbd, TO 3aCMIIUK
JOJIKEH 3aKJIIOYUTH C pGKOMeHHOBaHHOﬁ KpC)II/ITHbIM YUPpCXKIACHUEM CTpa-
XOBOW KOMITAaHUEN JOroBOp CTpaxoBaHMA XKHW3HMU U 3J0POBbA 3a€MIIIMKaA
OT HECYACTHBLIX CJIy4acB U ZlOI‘OBOp-O6$I33.T€I[bCTBO CTpaxOBaHUA KBapTHUDPHLI.

CTanOBaH KOMIIaHHUA A0 3aKIIOYCHHA JOIOBOPOB CTpaxXxOBaHUA TIIAa-
TCJIbHO HM3Yy4YacT NPEACTABJICHHbBLIC 3aCMIIUKOM NOKYMCHTBI, BBIACHAA CTC-
II€CHb HAAC€>XKHOCTU BO3BpaTa CCydbl 3a€MIIUKOM. Ecnu Bblmava Kpe€auta
OCYHICCTBJIACTCA 0e3 JO0CTaTOYHBIX l"apaHTPIfI, CTPpaxoBIIMK MOXET yCTa-
HOBUTbL OoJiee BBICOKYIO TapI/I(bHyIO CTaBKy WJIM OTKa3aTb B 3aK/JIIOUYCHUU
JoroBopa CTpaxoBaHMUI.

DTan 3aBeplIacTcs MepeurclieHMeM KPEeIUTHBIX CPEACTB Oe3HaInMd-
HbIM MYTEM COTJAaCHO JOroBOpaM KYMJIM-TIPOAAXMW WM IJaTEKHOMY I10-
PYYEHHUIO 3aeMILMKa.
DTam o0CIyXKUBaHUS KPSAUTHON CHEIKM 3aKJII0YaeTCs B CICOYIOIIEM:
* OCYLIECTBJSETCS IPUEM IIaTexXe;
* MpOBepsIETCS COOTBEeTCTBUE (PaKTUUECKMX BBHIILIAT TpaduKy ILIaTe-
Xe;

* BeJeTcsl OyXrajJTepcKuil ydeT oIllepaluii;

* PacCUMTHIBAIOTCS U MEPEUYMCISIIOTCS MJaTeXMW IO HajloraM Ha He-
JIBUXHUMOCTb U CTPaXxOBKE;

* B3UMAaIOTCS MPOCPOUYECHHbIEC MJIATEXMU;
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* BemeTcs paboTa ¢ MPOOJIEMHBIMUA KpeauTaMu:

— MeperoBoOphl, 3aKJIIOYeHWE HOBOTO KPEIWUTHOTO IOTOBOpa, W3-
MEHEHUe YCJIOBMI moroBopa (CpoKa, MPOLEHTHOW CTaBKU, IO-
psiKa ToralieHus), oOpallleHWe B3bICKaHUS Ha 3aJOXeHHOE
WMYIIECTBO W T.I.;

— BelleTCsl OTYETHOCTh IO BBITAHHBIM KpeIUTaM.

3akpbiTHE KPEeAUTHOMH CIeJKH

3aKpbITUE KPEAUTHOM CHENKW — 3aKIIOYUTEIbHBIA 3Tal WUITOTEYHOTO
KpenutoBaHus. Ilociie MOTHOro TMoramieHUs 3aJ0JKEHHOCTH TI0 KPEIuTy,
VIUTaThl HAYMCJIEHHBIX MPOIEHTOB M INTpadHBIX CAHKIMI CCYTHBIA CYET
3aeMIIMKa OOHYJAEeTCS M, TaKMM 00pa3oM, MPOUCXOMMT 3aKpPhITUE Kpe-
TUTHOM CHIEJIKW, COOTBETCTBEHHO WITOTEKAa MPEKPAIAeTCsI, O YeM HeaeTCs
COOTBETCTBYIOIIAsT 3amuch B [ocymapctBeHHOM peectpe P®. Ecim 3aem-
IMUKOM W 3aJIOrojiaTeieM He BBITIONHSIOTCS YCJIOBHMSI KPEAUTHOTO TOTOBO-
pa uiau IoroBopa 00 WIOTeKe, KpeauTop obOpallaeT B3bICKaHWE Ha 3ajo-
KEHHYI0 HEIBUXKMMOCTh B CylIeOHOM WJIM BHecymaeOHOM mopsinke. Ilpen-
MeT UIMOTeKU peanmusyercd.. [lojydeHHBbIe OT pealu3ally CPEICTBa UAYT
Ha TIoTallleHWe O0Jira KPeIMTOpY (OCHOBHOM CYMMBI IOJTa, IMPOIEHTOB,
mTpacdoB, MeHel U T.H.), OCYIIECTBJICHUE PACXOIOB IO Tpoleaype obpa-
IeHUST B3BICKAHUS W TIPOJAXH TpeaMera Umoteku. OcTaBIIvecs: CpeacTBa
MoJTyJaeT 3aeMIIUK.
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UIIOTEYHOTIO XUJTHWUIMHOTIO KPEAUTOBAHUA

Ocob0enHocTu opopMiIeHUs TOrOBOpPA MNOTEKH

JloToBOp WITOTEKM 3aKJI0YaeTCsl ¢ COOJIIOAeHUEeM oOIuX TmpaBui ['pa-
XIAHCKOTO Koaekca P® o 3aKiI0OYeHWU JOTOBOPOB U IMOJOXKCHUM
cratbu 8 MenepanbHoro 3aKoHA «O0 MIIOTeKe (3aI0Te HEABUKMMOCTH )».
OdopmiieHre UTIOTEKU B HACTOSINEE BPEeMsI BBI3BIBAET MAcCy TPYOHOCTEI,
9TO JOBOJIBHO CJIOXHasl mpouenypa. MexepanbHblii 3akoH «O6 UIOTEeKe
(3ayioTe HEABMXXMMOCTH)» B KauyeCTBE OCHOBAHUS BO3HUKHOBEHMS 3aJiO-
TOBOTO TMPAaBOOTHOILIEHUS MO TOBOAY HEIBUKMMOCTHU IpeaycMaTpUBaeT
HaJIMYKMe IOPUIMYECKOTO COCTaBa, TO €CTh CBSI3AHHOW CHCTEMBI I0pUIMYE-
ckux dakToB. Takyio cUCTeMy COCTaBJISIIOT 3aKJIOUeHHE JOTOBOpa B
MUCbMEHHOM (hopMe, HOTapualbHOE YIOCTOBEpeHUE TOTOBOpA W TOCyaap-
CTBEHHAsI peTHCTpalus 3ajiora.

®opMa J0roBopa O 3aJ0Te OMpPENe/ISIeTCsS] 3aKOHOAATEeIbCTBOM MecTa
ero 3akmodeHusi. Ho M3 3TOTO mMpaBWiia YyCTAHOBJICHO WCKITIOYEHUE IS
3MaHUI, COOPYXEHUN, MPEANPUSATHI, 3eMeJbHBIX YIaCTKOB, 3aJIOT KOTO-
PBIX OMpenesieTcss MO0 POCCHICKOMY 3aKOHOIATENbCTBY, €CJIM OHM Haxo-
nATcs Ha TeppuTopuu Poccum. PoccuiickuM ke 3aKOHOAATEbCTBOM OIT-
penensiercss U ¢opMa JOTOBOpa 3ajora 3aperMCTpUpOBaHHBIX B Poccuu
IPpaXIaHCKUX, MOPCKUX, PEYHBIX CYIOB, MOABUKHOTO COCTaBa XeJE3HBIX
JOPOT, KOCMUYECKUX OOBEKTOB.

CornacHo crathe 9 3aKoHa 00 MITOTEKE B IOrOBOpe 00 UMOTEKE JOJIK-
HBI OBITh YKa3aHbI TIPEIMET MITOTEKHU, €ro OlleHKa, CYIIeCTBO, pa3Mep U
CPOK MCIIOJIHEHUS 00sI3aTeNIbCTBa, ObecreunBaeMoro umnotekoi. [IpemMer
WUIMOTEKHU OTMPENeNsIeTCsI B JOTOBOPE YKa3aHWEM ero HaMMEHOBaHUsI, MeCTO-
HaXOXICHUs M JOCTATOYHBIM JUISI UACHTU(DUKAIIMY 3TOTO MpeaMeTa Omu-
caHueM. B moroBope 00 WIOTeKe MOJKHBI OBITh YKa3aHbl MpaBo, B CUIY
KOTOPOTO MMYIIECTBO, SIBJISIIONIEECS MPEIMETOM MIOTeKH, MPUHAIIEKUT
3aJI0roJaTeNII0, 1 HaMMEHOBaHWE OpTaHa TOCYIapCTBEHHOUW perucTpauunu
MpaB Ha HEJABMKUMOE WMYIIECTBO, 3aperMCTPUPOBABIIETO 3TO MPABO 3a-
soromaTens. B chmydasx, Korma 3ajoromaTteiieM SIBISIETCS JOJDKHUK B
OCHOBHOM 00$13aTeIbCTBE, YCJIOBUS O CYIIECTBE, pa3Mepe M CPOKax MC-
MOJTHEHMST 00s13aTeNIbCTBa, 00ECITEYeHHOTO 3aJIOTOM, CJieNyeT MpU3HaBaTh
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coriraCoBaHHBIMHU, €CJIM B JOTOBOPE 3ajiora MMECTCA OTChIJIKA K JOTrOBOpPY,
peryjimpyroumemMy OCHOBHOC 00513aTEJIbCTBO U coacpxxaleMy COOTBETCT-
BYIOIIIME YCJIOBUA. TaK, IIp1 UIIOTCKE XKWJIbIX JOMOB MW KBapTUp OOJI2)KHa
OBITh JaHa MUX MHAVWBHUAYaJIbHasd XapakKTEpUCTUKaA, KakK B LECJIOM, TaK U
XKUJIbIX, BCIIOMOTATENbHBIX TTOMEIIEHUA B HUX U UX MHXCHEPHOIO 060py—
JOBaHHUA B OTACJIBHOCTH.

IIpeaMeTr moroBopa MNOTEKH —
NnpUHAAJeXallee 3aJ0roJaTei0 NMpaBo apeHIbl

Ecnu mpenMeToM MITOTEKU SBIISIETCS MpUHAJjEXKallee 3aJ10rogaTesio
IIpaBO apeHIbl, apeHIOBAHHOE MMYIIECTBO AOJIKHO OBITH OIpEAEIECHO B
JOroBope 00 MIIOTEKE TaK Xe€, KaK €CIM Obl OHO CaMo SIBJISIIOCH IIpeaMe-
TOM WUIIOTEKU, W AOJIKEH OBITh yKa3aH CpokK apeHnbl. OlLieHKa MpeaMera
WUIIOTEKU OCYIIECTBISIETCS B COOTBeTCTBUM ¢ DemepaibHBIM 3aKOHOM OT
29 mronsa 1998 r. Ne 135-D3 «O06 oneHOYHOM AesdTeabHOCTH B Poccuii-
ckoit Pegepanuu» MO COMIAILIEHUIO 3aJlOrofaTesisi C 3aJloroaepxareyiem
M YKa3bIBaeTCs B JIOroBOpe 00 MITOTEKE B JEHEXKHOM BBIPAXXEHUMU.

O0s13aTebCTBO, 00eCIeYnBaEMOe UIIOTEKOM, JOJKHO OBITh Ha3BaHO B
JIOrOBOpe 00 UIIOTEKE C yKa3aHMEM €ro CyMMbI, OCHOBAHMSI BO3HMKHOBE-
HUS M CpOKa MCIOJHEHHUS. B Tex ciydasix, Korga 3TO 00$13aTEILCTBO OC-
HOBAaHO Ha KaKOM-JIMOO JOTOBOpPE, JOJKHBI ObITh YKAa3aHbI CTOPOHBI 3TOr0O
JIOrOBOpa, JaTa M MECTO ero 3akiodeHus. Eciu cymma obecriedyrMBaeMoro
HUIIOTEKOM 00s3aTeIbCTBA MOIJIEKUT OIpEAe/IeHNI0 B OyaylleM, TO B JOro-
Bope 00 MIOTEKE HOJKHBI OBITh YKa3aHbI MOPSIIOK U APYrue HeoOXOmu-
MBIE YCIIOBUSI ee ompejelieHUs. B ciydae eciu obecrieunBacMoe UITOTEKOM
00513aTeJIbCTBO IMOMIEXUT MCIOJHEHHUIO 110 YacTsIM, B JOTOBOPE MOJIXKHBI
OBITh YKa3aHbl pa3Mepbl M CPOKM COOTBETCTBYIOIIMX IUIaTeXel Iubo
YCIOBMSI, IO3BOJISIONIME UX ompeneanth. Korma mpasa 3ajmoroaepkartess
B COOTBETCTBUU C TpeOoBaHMeM craTthi 13 3akoHa 00 MIIOTEKE yI0CTOBE-
pAIOTCS 3aKJIaJHOM, HAa 3TO YKa3bIBAae€TCS B JOrOBOpe 00 UIIOTEKE, 3a MC-
KJIIOYEHUEM CJIy4yaeB BbIAAYM 3aKJIAAHOM IMPU UIIOTEKE B CUIy 3aKOHA.

ITo 3akiagHOl MOIyCcKaeTCs YCTYINKa MpaBa 3aJlorofepiKaTessi Ipyro-
My JIMIy U TeM cCaMbIM YCTYIIKa MpaB IO 006eCreYeHHOMY COOTBETCTBYIO-
el UMOTeKO OCHOBHOMY 00s13aTeJIbCTBY, KOTOpasl OCYIIECTBIISETCS ITy-
TEM COBEpIICHMS Ha 3aKJIaTHON HOTapUaJIbHO yIOCTOBEPECHHOW WMEHHOM
repeJaTouyHol HaAAINKWCU B TOJb3y HOBOro 3ajoronmepxateis. OmHaKO
yCTyNKa IMpaBa TpeOOBaHUS KOHKPETHOMY JIMILY MOXET OBITh NPOM3BEIe-
Ha ¥ B JOTOBOPHOM IOPSIIIKE.

B moroBope 06 UIOTeKe MOXET OBITh MPEIyCMOTPEHO-, YTO MIIOTEKa
obecrieunBaeT TpeGOBaHMS 3aJ0TOJepXKaTesT B TOM o0beMe, KaKoi 3Th
TpeOOBaHUS MMEIOT K MOMEHTY MX YIOBJIETBOPEHUS 3a CYET 3aJ0KEHHOTO
UMyIIecTBa, MO0 B (MKCUpoBaHHOI cymMme. Eciu B moroBope ykasaHa
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(bukcupoBaHHass cyMMa TpeOGOBaHWII 3aJ0TolepXKaTelsi, 00ecTeYeHHBIX
WUIOTEKOM, 00sI3aTeIbCTBA MOJDKHUKA Tepel 3aJorojepxaTesieM B o0beMe,
MPEBBIIIAIONIEM 3Ty CYMMY, He CUMTAIOTCS 0OeCTeYeHHBIMU WITOTEKOM.

HOTapHaJ’leOe YAOCTOBEPEHHUE AOroBOpa UMNMOTEKH

Ha ceromHsIHUI NeHb HomapuaavHoe ydocmosepenue 002080pa 00
unomexe He 6431emcs 0053aMeAbHbIM YCAOBUEM NO OQGOPMACHUID MAKO-
20 0ocoopa. DT W3MEHEHMS TPOU3ONUIM B CBSA3U ¢ MpuHsATHeM Deme-
paipHoro 3akoHa oT 30 mexkabpst 2004 r. Ne 216-®P3 «O BHeceHUM U3-
MeHeHU u gomonHeHuit B MenepanbHblii 3akoH «O6 uIoreke (3ajore
HeJIBUXUMOCTHU)», KOTOPBIil BcTynmui B cuiay ¢ 1 sausaps 2005 roxa'.
OmHako cyMTaeM HEOOXOOWMBIM, HECMOTpsl Ha HelaBHUE M3MEHEHUS B
3aKOHOAATENIbCTBE, PACKPHITH MPOOJIEeMY HOTApUATbHOTO YIOCTOBEPEHUS
JIOTOBOpa MIOTEKH, TaK KaK CTOPOHBI IOTOBOpPa MOTYT TMPEeayCMOTPETh B
HeM HeoOXOAMMOCTh TaKoro ymoctoBepeHus. CorimacHo OCHOBaM 3aKo-
HOIATeJIbCTBA O HOTapHaTe MOTOBOP UIMOTEKW MOXKET YIOCTOBEPATHCS
KaK B YaCTHBIX, TaK MU B TOCYHapCTBEHHBIX HOTapMaJlbHBIX KOHTOpax
(MCKTIOYUTETbHO MO MECTOHAXOXACHWIO HEIBMXMMOTO MMYIIECTBA).
K ero odopmieHuio MpUMeHSIOTCS 0OIIMe MpaBujia yAOCTOBEPEHUS Clie-
JIOK Yy HOTapuyca.

OdopMiaenne 10ropopa UNOTEKH

Ins odopMiIeHUs IOroBopa WUIIOTEKM B HOTapUaJbHYIO KOHTODPY
NOJIKHBI IBUTHCST JBA JUIA: JIMIIO, KOTOPOE MepeaacT MMYIIECTBO TOJ
3aJior (3ajloromareiib), W JIMIO, KOTOPOe MPUHUMAET MMYIIECTBO (3a70r0-
nepKaTesib), CO BCEMU HEOOXOAMMBIMM TOKYMEHTaMH, B TOM YHUCJIE TMac-
MOPTaMM, YAOCTOBEPSIONIMMH JIMYHOCTh 00erx cTopoH. Horapuyc mon-
XeH TPOBEPUTh 3TU TOKYMEHTHI M 00S3aTeJIbHO BBISICHUTH, CITOCOOHO JIU
JINIIO0, COBepINalollee CAENIKY, MOHMMaTh 3HauYeHWE CBOMX JCHCTBUM WIIK
DPYKOBOIMTh UMM, He 3a0JIyXAaeTcs I OHO B OTHOIICHWU CAEIKU, HET JIU
oO0MaHa, HaCWJIMSA, YrpO3bl, 3JIOHAMEPEHHOTO COTJIAlleHWs] CTOPOH WU
CTEUEHMS TSKKUX 00CTOATENbCTB. KpoMe Toro, Hotapuyc o00si3aH pasbsic-
HUTh JIMILY, COBEpIIAIONIEMY CHENKY, €ro IpaBa, 00sS3aHHOCTH, OTBETCT-
BEHHOCTh U TJIABHOE — HOCACOCMBUS COBEPUIAEMO20 HOMAPUANbHO20
deiicmeuss ¢ TeM, 4YTOOBI IOpUIMYEcKas HEOCBEIOMJIEHHOCTb He MoTja
OBITh MCITOJTb30BaHA €My BO BpEd. DTO SIBISIETCSI OMHOMN W3 CYIECTBEH-
HBIX TapaHTUl OXpaHBI TIPaB M 3aKOHHBIX WHTEPECOB TpaXIaH U IOpUIU-
YeCKUX JIUII.

'"C3 PD. - 2005. - Ne 1. - Cr. 42.
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O06sg3aHHOCTH HOTapuUyca
npM yIOCTOBEPEHUHU TOTOBOPA MNMOTEKH

IIpu ynocroBepeHMM JOTOBOpa MIOTEKM HOTApUyC 00S13aH BBISICHUTH
JeeCTIOCOOHOCTh (DU3MYECKUX JIWII, 3aKJIovalolux 3ToT goroBop. Ecau
WMEIOTCSI OCHOBaHUs TIpeAroiarath, 4To KTo-J1u00 M3 YYaCTHUKOB CIEJIKU
BCJIEJICTBUE OYIIIEBHON 0OJIE3HU UM CJIabOyMusi HE MOXET MOHUMAaTh 3Ha-
YeHUs CBOUX NEWCTBUI U PYKOBOAUTH UMM JIMOO BCJIEACTBUE 3J0YMOTPEO-
JICHUSI CIMPTHBIMM HaMUMTKAMM WJIM HAPKOTUYECKUMU BEIIECTBAMU CTABUT
CEMbI0 B TSKeEJI0€e MaTepualbHOE TOJIOXKEHUE, a CBeJEeHU O MPU3HAHUU
JINIa HEAEeeCrOCOOHBIM UJIM OTPAaHUUYEHHO JeeCIOCOOHBIM HE MMEETCS, TO
HOTapuyC OTKJIaJbIBAET COBEPIICHUE CIEJIKU U BBISICHSIET, HE BHIHOCUJIOCH
JIM CYJIOM pelIeHUs] O TPU3HAHUM JIN1IA HEeACeCIIOCOOHBIM WJIM OTpaHUYEH-
HO aeecniocoOHBIM/TIpU OTCYTCTBUMU TAKOTO pEelIeHUsT HOTApUYC COOOIIaeT
O CBOEM MPEAIOJOXEHUU ONHOMY U3 JIMI[ UM OJHOW M3 OpraHu3aluid,
ykazaHHBIX B II. 1 c1. 281 T'TIK P®, cmocoOHBIX MOCTAaBUTh Mepeld CYyIOM
BOTIPOC O MPU3HAHUM JIMIIA HEJAEECITOCOOHBIM MJIM OTPAaHUYEHHO JIeecTo-
COOHBIM, a TakXe TMPOPUT COOOIIUTH €My O MPUHSITOM pellleHuu. B 3aBu-
CUMOCTH OT NPUHSATOTO 3TUM JIMIIOM (OpTraHM3alMeii) pelieHnus HOTapuyc
b0 coBeplIaeT CcAeKy, JIMOO TMpPUOCTaHABJIMBAET €€ COBEplLIeHUE 10
paccMOTpeHUs Aena CyIOM.

IIpu ynocroBepeHMr OOroBOopa UIIOTEKU, TAE OAHA U3 CTOPOH — MOpHU-
INYeCcKOoe JIUIIO0, HOTapuyc 00s3aH IPOBEPUTH €Tr0 IIPAaBOCHOCOOHOCTD.
IOpunnyeckoe nuIoO AEHCTBYeT Ha OCHOBAaHUM yCTaBa, y4IPEeIUTEIHLHOTO
JIOTOBOpa U ycTaBa, JMOO TOJIbKO YYpeauTeJbHOro goroBopa. Hotapuyc
TpebyeT MPEeAbsIBUTh yKa3aHHBIC HOKYMEHTBHI M IIPOBEpSIET, YTOOBI COBEp-
maeMasl ciejika COOTBETCTBOBaJa LEJSIM AESITEIbHOCTU, MPEAYCMOTPEH-
HbIM B YYPEAUTEJbHBIX JOKYMEHTaX HOPUIUYECKOTO JMlla, U HE BhIXOIMWJIA
3a mpeaesbl MOJHOMOYMIA, MPEeIyCMOTPEHHbBIX JaHHBIM YCTaBOM WJIW IIO-
noxeHueM. Eciu ycTaB MOIJIEXUT perucTpauuu, HOTapuyC HNPU yIOCTO-
BEpPEHMHU JOTrOBOpPaA UITOTEKU IMPOBEPSET BBIMOJHEHWE JAHHOTO TpeOOBaHUS
3aKOHa.

HeecrmocoOHOCTh IOPUANYECKUX JIMI[ CICAYeT M3 MX IPaBOCIIOCOOHO-
CTM U MO3TOMY CHelMalibHO He mpoBepseTcsa. Ho mockoyibKy opumnye-
CKHUe JIMIIa BCTYIIAlOT B CIEJKU Yepe3 CBOM OpTraHBI, HOTApUyC Tpedyer
OT PYKOBOJIMUTEJECH HOPUANYECKUX JIULL BBIIMMCKUA M3 MNPOTOKOJa 00 UX U3-
OpaHuM, pacnpeneseHue O0sS3aHHOCTEe MexXxay HUMU. B apyrux ciaydasx
PYKOBOJIMTEIN HOPUANUYECKUX JIMI, COBEpIIAIOIIME CIEJIKU, MPEACTABISIOT
HOTapuycCy JOKYMEHTHI, IMOATBEpXIAIIue MX TOJKHOCTHOE IOJIOXEHME.
Ecau or uMeHM 1OpUIMYECKOro JMia ACHCTBYIOT ApyTrue Julia, HalpuMep,
OpeacTaBUTEM TpaBJIE€HUM, TO MPOBEPSIOTCS MX MOJTHOMOYHMS Ha COBEp-
IIIEHWe JaHHOM cleJKu Io ycTaBy. Ecim HO HeMy TakuX IOJIHOMOYMMA
OpeacTaBUTENIeM HE IPenoCTaBIE€HO, TO ClejKa OyJeT CYUTAThCs HEOeWCT-
BUTEJIBHOM.
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Hanpumep, B [Ipesunnyme BAC P® paccmarpuBacs IpOTECT Ipem-
cematenst BAC P® na pemenne BAC Pecnyonmukm Caxa o mpusHaHUU
HeNEeMCTBUTEILHBIM JOTOBOpA O 3aJIoTeé MUMYIIECTBA, 3aKJIOYEHHOTO MeX-
oy 6ankoM «MHOpobank» u AO3T «SAIIBTU».

Mexny kommepuyeckuM OaHkoM «MHGppobank» m AO3T «AINIBTU»
ObIJT 3aKJIFDYEH JOTOBOp 3ajiora MMYIIECTBAa aKIIMOHEPHOTro oO0IllecTBa
B obecrieueHue Bo3BpaTa KpeauTa. JoroBop 3ajora co CTOPOHBI 3aJ0TO-
naresisi IOANMCAH TIpejiceaaTeseM MpaBjJeHUs] aKIIMOHEPHOTO OOIecTBa,
JNEeWCTBYIOIIMM, KaK yKa3aHO B JOTOBOpE, Ha OCHOBAaHWM ycTaBa. Mexmy
TeM, kak ycmarpuBaercsi u3d ycraBa AO3T «SATIBTHU», npencenarenn
MpaBJieHUs HE HaleJieH MOJTHOMOYUSIMHU CoBepllaTh Takue cueyku. Cremno-
BaTeJIbHO, JIOTOBOP O 3aj0Te HEABMKUMOTO MMYIIECTBA CJIENyeT CUUTATh
HeeCTBUTETbHBIM.

IIpu ynocroBepeHUN NOTOBOpa UMOTEKHU, CYObEKTaMU KOTOPOTO SIBJISI-
I0TCSl IOpUIMYECKUE JIMIla, HYXHO TakXe PYKOBOICTBOBAaTbCSI HOPMAaTUB-
HBIMU aKTaMM, PETYJIUPYIOIIUMU OeSITeJIbHOCTh OTIEIbHBIX HOPUANYECKUX
JIVL, TaK KaK B HUX YKa3bIBA€TCS B OTAEJIbHBIX CIIydasiXx, K KOMIETCHIUU
KaKoro opraHa OTHOCSITCS MPUHSITUE PEIIeHUs O 3ajiore umyilecrBa. Ha
MPaKTUKE JOTOBOP UIOTEKU, 3aKJIIOUYEHHBIH Ha OCHOBAaHWUU pEUIEHUS He-
KOMIIETEHTHOTO OpraHa OPUAMYECKOro JMIa, JOJXEeH ObITh MpU3HAH
HeNeCTBUTENbHBIM.

Tak, Breicumium Apo6utpaxabiM CymoMm P® paccmarpuBalicst criop Me-
xny Kypranckum 6ankom CoOepOanka Poccum m akumoHepHBIM OOIIECT-
BoM «Pupma «KypraHob6jacHaO» o0 HeAeHCTBUTENBHOCTU CHEJIOK MO Kpe-
OUATY U 3aJI0Ty HEABMXUMOTO uMyllecTBa. [Ipu 3akiitoueHUM AOroBOpa
MpeAnpUsITUe-3aeMIIUK TPEeJACTaBUIO B OaHK 0Ka3aTeJbCTBA HaJIUYUS
Yy HEero TMOJIHOMOYMII Ha 3aKJI0YeHME TaKUX CHEJIOK, a UMEHHO TMPOTOKOJ
0011ero cobpaHusl akIMoHepoB OT 24 uioHs 1994 roma o JejlerMpoBaHUU
COBETY JNMPEKTOPOB TpaBa PacIOPSI)KEHUS UMYIIECTBOM aKIIMOHEPHOTO
obuiecTBa, cocTapiasomnuM 6onee 10% ero akTUBOB'.

OnHako BOIMPOCHI, OTHECEHHbIE 3aKOHOM 00 aKIIMOHEPHBIX OOIEeCT-
BaX K UCKJIIOYUTETbHONW KOMIETEeHIIUM OOIIero cOOpaHusl aKIIMOHEPOB, HE
MOTYT OBITh TepeJaHbl UM Ha pelleHWe MCIOJHUTEIbHBIX OPTaHOB OOIlIe-
ctBa (ct. 103 'K P®). 3akoHOM TakXe He MpeAyCMOTpeHa BO3MOXHOCTh
JeJIETUPOBAaHUS TIOJTHOMOYMI OOIIEro coOpaHusi aKIIMOHEPOB COBETY M-
pextopoB. CornacHo TumnoBomy ycraBy OAO K MCKITIOYUTEIBLHONW KOMIIE-
TEHIIUM COOpaHUsI aKIIMOHEPOB OTHOCUTCS MPUHSITHUE PEUICHUI O TTOPSIKe
cllauu B apeHJy WJIM WHOM PaCIOpSIXKEHUU HUMYIIEeCTBOM OOIIecTBa,
cocraBisiiomuM 6osee 10% ero akTuBOB. B CBSI3W ¢ 3TMM TOTOBOP 3aJ10-
ra He COOTBETCTBYET TPeOOBaHUSAM 3aKOHa, W 3Ta CAEKa SIBJISETCS HU-
YTOXHOW.

Bectuuk BAC P®D. - 1996. - Ne 2.
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ITo 3aBeplieHUM TMPOBEPKU MPABOCYOBEKTHOCTH JIMII, 3aKIIOYAIOLINX
JOTOBOP UITOTEKHM, HOTApUyC TpeOyeT MpeacTaBIeHWs UMU MPaBOyCTaHaB-
JIMBAIONIUX JOKYMEHTOB, IMOATBEPXKIAIOMIUX MPaBO COOCTBEHHOCTH Ha TO
WM MHOE 3aKJIaIblBaeMOe HMMYIIECTBO.

IMoaTBep:kmaolye TOKYMEHTbI Ha XWIOW IOM WU KBapTUDPY:

CIpaBKa XKUJIUIIHOIO WIM KUJIUIIHO-CTPOUTEIHHOIO KOOIlepaTHUBa
0 TOM, 4TO I1ail Ha KBapTUPYy YJIEHOM KOOIIepaTHBa BBIILUIAYEH IOJI-
HOCTBIO;

JIOrOBOp Tepedayu KBapTUPhlI B COOCTBEHHOCTh T'pakKiaH;

JIOTOBOp JapeHus, KYIUIU-IIPOAaXKu, CBUAECTENBCTBO O IIpaBe Ha Ha-
CIIEACTBO, €CJAM KBapTUpa WM XWIOW [JOM paHee OTYYXIAIUCh
WIK TepefaBaliCh 10 HACJIEICTBY,

pellieHre cyda I0 TPaXIaHCKOMY Jelly O IMPU3HAHUKM 3a UCTLOM
IpaBa COOCTBEHHOCTH Ha KBapTUPY WU XUJIOM IOM;

CBUICTCJILCTBO O ITpaBe COOCTBEHHOCTU Ha KBapTupy min XKWJIOM JIOM.

HOKYMCHTB.MI/I, yCTaHaBJIMBAalOIIMMHU IIpaBa Ha 3€MCJIbHbLIC YyYaCTKMU,
ABJIAIOTCA:

pellleHMsI, TIOCTAHOBJICHUsI, PACTIOPSIKEHUSI, TIPMHUMAEMbIe OPTaHOM,
B KOMIIETEHIIMM KOTOPOTO HAXOAUTCS TPaBO TMPUHSATHS JAHHOTO
MPaBOBOTO aKTa;

JIOTOBOP MPOAAXW HEIBMXUMOCTH;

JIOTOBOP KYIUTM-TIpoJaxu (Kym4yast) TpaXkmaHaMW 3eMeJbHBIX yda-
CTKOB [JISI BENECHUSI JIMYHOTO TIOACOOHOTO M NAYHOTO XO3SMCTBa,
CaJIoBOJICTBA U WHAMBUAYAJIBHOTO KUJIUIIHOTO CTPOMUTEILCTBA;
JIOTOBOP KYTUTM-TIPONAXKU 3€METbHOTO ydacTKa MPH MPUBATU3ALNKN
TOCYIapCTBEHHBIX M MYHUIIMTATbHBIX MPEINPUATHI, pacIlIUpEeHUN
U JOTOJIHUTEbHOM CTPOUTENbCTBE OTUX MPEONPUITUN, a TaKxKe
MPEIOCTABICHHOTO TpaXXaaHaM W MX OObeIMHEHUSIM TSI MPEIIpu-
HUMAaTEJIbCKOM JeSITeIbHOCTH,

JIOTOBOD JTapeHus;

CBHUIETEILCTBO O MpaBe COOCTBEHHOCTH Ha 3€MEJIbHBINM YYacTOK;
CBHUIECTEILCTBO O TpaBe Ha HACJIEACTBO U IIp.

HOpﬂIlOK npeaoCcTaBjJCcHUA NOKYMEHTOB
npu 3ajore KHUJIOW HeABUXKHUMOCTHU

KpOMC IIpaBOyCTaHaBJIMBAlOIINX TOKYMCHTOB B 00513aTeJIbBHOM nopdan-
K€ JTOJIXXHBI ObITb IIpeacCTaBJIC€Hbl JOKYMCHTbLI, ITOATBEPXKAAOIIUE CTOU-

MOCTb

3aKjagblBAa€MOIro HMMYyHIECTBA. HpI/I 3aJIore 2KMJblIX OJOMOB WU

KBapTUpP TaKUM JOKYMeHTOM siBiseTcd caopaBka bTU. Ecau takoii oleH-
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KW HET, TO TPEIACTaBJIsIETCsS CTpaxoBasl OlleHKa. 3eMeJIbHbIe YJacCTKU Olle-
HUBAIOTCSI COOTBETCTBYIOIIUMU KOMMTETAMM IO 3eMEJbHBIM pecypcaMm U
3eMyIeycTpoiicTBY. HasBaHHBIE OopraHM3alliM OLEHUBAIOT HEABUKUMOCTD
M0 MUHUMYMY, 3aJIOTOBasl K¢ CTOMMOCTh HEIBUKMMOCTU MOXET OBITh U
WHOM, HO He MEeHee TOM, YTO yKa3aHa B CTPaxoBOW olleHKe, crpaBke BTU
6O B OIIEHKE 3eMeJIbHOTO KOMMTETAa. 3aJloroBasi CTOMMOCTb MOXET Tpe-
BBIIIIATh B HECKOJBKO pa3 MepBOHAYAIbHYIO CTOMMOCTb W yCTaHaBJIMBAeT-
¢ IO COTJIAIIeHUIO CTOPOH. [Ipu ynocToBepeHUN JOToBOpa MIIOTEKU, KpPO-
Me TepPEeYNCICHHBIX BBIIIe TOKYMEHTOB, HOTApUYC MPOBEPSIET OTCYTCTBUE
3ampelleHnil OTYYXKISHUSI WJIM apecTa, O 4eM JeslaeTCcsl OTMEeTKa Ha 3K3eM-
IUIsSIpe JOTOBOpa, OCTaBIsSIEMOM Yy HOTapuyca.

IIpaBuaa ¥ 3aKOHHBbIE YCJOBUS
YAOCTOBEPEHHUsI 3aJi0ra KBapTHPHI,
HaxoJsleicsa B o0eil COBMECTHOI COOCTBEHHOCTH

3ajor Xujaoro momMa (4acTv AoMa) WU KBapTUPBI, HaXOASIIEWcCs B
00l1Ieil COBMECTHOI COGCTBEHHOCTH, MOXET OBITh YIOCTOBEPEH TOJBKO
C cormTacust BceX COOCTBEHHUKOB. 3aJlor COOCTBEHHMKOM CBOEH TOJIM B 00-
el moJieBoii COOCTBEHHOCTH He TpeOyeT COTrjlachsi OCTalbHBIX COOCTBEH-
HUKOB. COOGCTBEHHUK XWJIOTO IOMa WJIM KBapTHPBI pelllaeT BOMPOC O C/a-
Ye MX B 3aJI0T MO COOCTBEHHOMY ycMoTpeHuio. CorjlacHO paHee NeiCTBO-
BaBIIEMY 3aKOHOJATEIbCTBY, MPU 3aJiorTe XWJIbIX TOMOB W KBapTUp, B
KOTOPBIX MPOXUBAIOT HECOBEPIICHHOJETHHE JINIIA, MMEIOIINe MPaBo IO-
CTOSTHHOTO TIOJTb30BaHUS XMJIBIMU TOMEIIEHUSIMU B HMX, TOJKHO OBLIO
OBITh TOJYYEHO IMpeABapUTENIbHOE COTJIache OpraHa OINEKW W IMOIMeYnTeNb-
crBa (m. 4 cr. 292 TK P®), xakK U mpu OTUYXIEHUU XUJIBIX JOMOB
u KkBapTtup. Ha ceromHsImHMi JeHb MaHHaAs HOpMa yTpaTWJia CUIYy, IO
el CTBYIONEMY 3aKOHOAATEIbCTBY POAMTENISIM He TpebyeTcsl IMoJydaTh
corjlacie OpraHOB OINEKM M TIOTICYMTEbCTBA Ha COBEPIICHUE TaKUX Cle-
oK. HeobXxomuMocTh MOTyYeHHUs] TAKOTO COTJIACHsl COXpaHWJIACh JUIIb
IUIST OTIEKYHOB M TIOTIEYUTEIICH.

Ecau 3anorogareib — OJMH M3 CYNPYroB

Ecnm 3amoromatesieM BBICTYITaeT OOWH W3 CYMPYrOB, TO JJIsSI COBEpIIE-
HUS CHCJIKU IO 3aJI0Ty HEOBMKUMOCTH HEOOXOZMMO TIOJYYMTh HOTapUaThb-
HO yIOCTOBEpEeHHOE cortacue apyroro cympyra (ct. 35 CemeiiHOro Ko-
nekca Poccniickoit ®enepannu)'. Cynpyr, ube HOTApUAILHO YIOCTOBE-

' C3 P®. - 1996. - M 1. - CT. 16.
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PEHHOC corjacue Ha COBEPIICHUE yKaSaHHOfI CIIeJKU He ObLIO ITIOJIY4YE€HO,
BIIpaB€ Tp66OBaTb IIpU3HaAHUA CIACIKU HEIECWCTBUTEIbHON B Cy,[[e6HOM
nmopdaAaKe B TCUYCHUE roma CO AHA, KOoraga OH Y3HaJl WJIM JOJIXKCH ObLI
Y3HAaTbh O COBCPUICHUU JNAHHOMW CHEJIKU.

HOpﬂZ[OK 3AKJTI4Y€HHUdA aorosopa o 3ajore
B CBA3U C YAOCTOBEPECHHEM J0roopa KymaHu-nmpoaakKu

Ecnu moroBop o 3ayiore 3akiodaeTcsl B CBSI3U C YIOCTOBEPEHUEM JO-
roBopa KYIUTM-MPOJaXu XXUJIOTO JToMa (4acTW noma), KBapTUPHI C pac-
CPOYKOM TuTaTeXxa, M Yy HOTapuyca UMEIOTCS COOTBETCTBYIOIIME JTOKYMEH-
TBI, BTOPUYHO 3TU TOKYMEHTHI He MCTpeOyloTcsa. Ilocie mpoBepku Bcex
MePEeYNCICHHBIX TOKYMEHTOB HOTapUyC YIOCTOBEpSIETCS B MPaBUIbLHOCTHU
COCTaBJICHHUSI TIPOEKTa ITOTOBOpa MIOTEKU, B HaJWYUU BCEX IMEepeUMCIICH-
HBIX BBIIIE YCJIOBUI JaHHOTO JAOTOBOpa, WJM CaM COCTaBJsIET MPOEKT
3TOro moroBopa. TeKCT MOroBopa MIOTEKM MOJIKEH OBITh HAlMCaH 4eTKO
U SICHO, OTHOCSIIMECS K COIepKaHUI0 TJOKYMEHTa 4uciia U CPOKHM 000-
3HAYEeHBl XOTs OBl OMMH pa3 CJIOBaMU, a HAMMEHOBaHHWE IOPHINIECKUX
nui — 6e3 COKpallleHUi, ¢ yKa3aHMeM aapecoB ux opraHoB. damuium,
MMeHa, OTYeCTBa TpaxkaaH, UX MECTOXHMTEJIbCTBO MOJIKHBI ObITh HaIHMCa-
HBI TOJIHOCTBIO. JloTOBOp 00 WMITOTEKE COCTaBNSIETCSI He MEHee 4eM B
IBYX 3K3eMILISIpax, OOWH M3 KOTOPHIX OCTaeTCs B JejlaX HOTapuaJlbHOM
KOHTODBHI.

HoTapuyc mpumaet IOpUAWYECKYIO CUJIY JaHHOMY IOTOBOPY IyTeM
COBEPILIEHNST YIOCTOBEPUTEIIBHOM HAAMUCH Ha JOKYMEHTE, COIdepXaHhe W
dbopma KoTopoit yTBepxkaaeTcss MUHHMCTEPCTBOM IOCTUIIMU Poccuiickoit
Denepannv. YI0CTOBEpUTENIbHAS HAAMKUCH COACPXKUT CBEICHUs O JHaTe W
MeCTe COBEpIIEeHUsI HOTapUaJbHOTO JEUCTBUs, XapakTepe AeicTBUs, da-
MWJIMIO U WHHUIMAIbl HOTapMyca, PErUCTPAllMOHHBIA HOMEpP, OTMETKY O
B3bICKAHWHM TOILJIWHBI, MTOAMUCHL HOTapHyca.

IMpu ynocTtoBepeHUU TOTOBOpPA UITOTEKM KaKWe-TUOO CHENKU B OTHO-
IEHWN 3aJI0)KEHHOTO0 MMYIIECTBA, B YaCTHOCTU KYILISI-TIpomaxa, He JO-
myckatorcs. [1oaToMy o 3aI0KeHHOM UMYIIECTBE B HOTapUaJbHOI KOH-
TOpe M IPYyrux cooTBeTcTBylomux opraHax (BTHW) nemaercst orMeTka o
3anpelIeHN OTYYXICHUS YKa3aHHOM HEIBMXKUMOCTU B CBSI3U C 3aKJII0Ye-
HHMEM JOroBopa 3ajiora Ha BeChb TEepHMOJ 10 MOMEHTa pacueTa KpeauTopa C
3ayjorogareiieM. HaoxeHue 3ampenieHUs TPOU3BOIUTCS IyTeM HaIITUCH
00 3TOM TI0 YCTaHOBIIEHHOM (hopMe Ha JoroBope o 3ajnore. O HaJOXKEHUH
3ampenieHus] o JOTOBOPY O 3ajiore HOoTapHaJibHask KOHTOpa cooOIaeT B
EnuHyto rocymapcTBEHHYIO PErMCTPallMOHHYIO TajaTy, OCYIIECTBIISIONIYIO
PETHCTPAIIO CTPOCHMSI.
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HOpﬂZ[OK perucrpanum HAJO2KECHUA
3anpeliCeHUuA OTUYY2XKJICHHUA HA 3AJT0KEHHO€ MMYIIECTBO

HanoxeHue 3ampelieHus] OTIyKICHUST PETMCTPUPYETCS B peecTpe 3a-
MpelleHni, a Takke B aJipaBUTHOM KHMTIEe ydeTa 3amlpellleHUil U apecTa.
IToMyUMO pervcTpanyu J0roBopa UIMOTEKU B 3TUX peecTpax, MaHHBIA Horo-
BOp DPETUCTPUPYETCSI, KaK U BCe HOTapuUaJibHbIe ACHCTBUS, B peecTpe Io
dopme No 1, B KOTOpBIN 3aHOCSTCS cienytomme GakTbl:

* TOPSAKOBBIM HOMEp HOTApUaJIbHOTO NEWCTBUSI,

+ JlaTa COBEPIICHUs HOTApUaJIbHOTO JEUCTBUS;

* HaWMEHOBaHMeE JIWII, JUISI KOTOPhIX COBEPIIEHO HOTapHUaJbHOE Heii-

CTBUE, MX MECTOXUTEIBCTBO;

* IIOKYMEHTBI, YIOCTOBEPSIONINE UX JTUIHOCTD;

* CcyMMa B3BICKAHHOM TOCYTApCTBEHHOU MOIUIMHEI;

* pacmucka B IMOJYYEHUU HOTapuadbHO O(MOPMIEHHOTO MTOKYMEHTA.

Kpome TOro, moroBop, B KOTOPOM OTCYTCTBYIOT WJIM HapylIeHBbI KaKue-
b0 maHHBIe, IPEAyCMOTPEHHEBIE cTaTheill 9 1 mMyHKTOM 4 cT. 13 3akoHa
00 WIMoTeKe, He MOUICKUT HOTapHaJlbHOMY YIOCTOBEPEHUIO UM TOCYIApCT-
BEHHOM perucTpaiuy B KadyecTBe ToroBopa o6 umoteke. [Ipu BKIOUeHUU
corjialieHust 06 MIMoTeKe B KPEIUTHBIM WM MHOM IOTOBOp, COAepKalluit
obecreunBaeMoe UIMOTEKOW 00s3aTeTbCTBO, B OTHOIIEHUM (DOPMBI M TOCY-
NAapCTBEHHOW pPEerHCcTpallMy 3TOTO JOToBOpa JOJIKHBI OBITh COOITIOACHBI
TpeOGOBaHUsI, YCTAHOBJIEHHBIE IJIs JOTOBOpPA 00 MITOTEKE.

YnocToBepeHue MpaB 3aJIOToJiepxKaTens 3aKJIaTHOU

B cnyudae, korma B qoroBope 00 MITOTEKe yKa3aHO, YTO IpaBa 3aJloro-
mepxatesst (B COOTBETCTBUM cO CT. 13 3akoHa 00 MIIOTEKE) YIOCTOBEPSI-
J0TCS 3aKJIaHOM, BMECTe C TaKUM JOTOBOPOM HOTAapUyCy TpenoCTaBJsIeT-
cg 3aknanHas. Horapuyc nenmaeT Ha 3aKkjagHOW OTMETKY O BpeMeHU
U MecTe HOTapuaJbHOTO YIOCTOBEPEHUSI JOTOBOpa 00 UIMOTEKE, HYMepyeT
M CKpeIlUIseT MeYaThlo JIMCTH 3akjagHoil (4. 2 m. 3 cTr. 14 3akoHa 00
umnorexe)'.

CornacHo myHKTY 2 cm. 10 3akoHa 00 umoreke, IIyHKTaM 3 u 4
ct. 339 'K P® noroBop 00 umnoreke CYMTAETCs 3aKJIOYEHHBIM U BCTyMaeT
B CUJIy C MOMEHTa ero eocydapcmeennoi peeucmpayuu. Hecobmio-

" IHCTpYKIMS O TOPSJIKE PETVICTPAIMM MIIOTEKU XIUIOTO TIOMENIEHNS, BO3HUKILEL
B CHJTy 3aKOHA WM JIOTOBOPA, a TaKXe O MOPSIKE PETMCTPAIME CMEHBI 3aloroiepxka-
TeJIl B CBSI3M C TIEPEXOIOM TIPaB TPeOOBAHMIA MO MITOTEYHBIM KPEIUTAM, YTBEpPXKICHHAS
npukasoM Muntocta Poccuu, Toccrpost Poccim 1 DenepaibHOM KOMUCCHM IO PBIHKY
HeHHBIX Oymar ot 16 oxtsopst 2000 . Ne 289/235/290.
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NeHUe TPaBWJI O TOCYIapCTBEHHOW perucTpanuy JOroBopa 06 HMITOTeKe
BJICUET €r0 HeIeHCTBUTENIBHOCTh. TaKoil MOTOBOp CUUTAETCS HUYTOKHBIM
(m. 1 cr. 10 3akoHa 00 MITOTEKE).

I‘ocynapCTBeHHaﬂ perucrpanma A0orosopa MmoOTeKm

HMroreka nomkHa ObITh 3aperucTpMpoBaHa B TEUEHME OIHOIO Mecsiia
CO JIHS TIOCTYIUIEHUSI HEOOXOMMMBIX JJis €€ PEerucTpaluu JOKYMEHTOB B
OpraH, OCYUIIECTBJISIIOIIMI TOCYIapCTBEHHYIO PEerMcTpaluio UMoTeku (1. 5
ct. 20 3aKoHa 00 UIOTEKE).

IMockonbKy 3akjiafHasl SBAsSIETCSI UMEHHON 1IeHHOU OymMaroii, To ymo-
CTOBEpPEHHbBIE €10 TMpaBa MOTYT MEPEXOAUTh OT TMepBOHAYAJILHOTO 3aJI0r0-
nepkartelis K MocjeayoluM B ropsake ueccuu. [Ipu atom o060l 3aKOH-
HBII Biiazesiel] 3akjaJHOW BIpaBe TpeOOBaTh OT OpraHa, OCYIIECTBIISIO-
LIETO TOCYIAapCTBEHHYIO PETHUCTPALIMIO MpaB, 3aperucTpUpoBaTh €ro MpaBo
B EnvHOM peecTpe npaB Ha HEABMXKUMOE MMYIIECTBO M CHEJIOK C HUM.

Hnst aTOTO Bhamesell NOJKEeH MPeabsBUTH 3aKJIalHYIO, TOATBEPX-
JAIOIIYI0 €ro MpaBo Ha OCHOBaHUU:

* COBEpIIEHHOW B COOTBETCTBMM C 3aKOHOM Iepegaye IpaB MO 3a-
KJIagHOM, O YeM CBUIETEJ]bCTBYET COOTBETCTBYMOIAsi OTMETKa Ha
3aKJIagHOM;

* JIOKYMEHTOB, KOTOpbIE TMOATBEPXIAIOT TMEPEXOJ, MpaB .1Mo 3aKJjami-
HOI B pe3yJibTaTe peopraHu3aluy IPUINIECKOTo JINlA Jubo B Mo-
psaKe HacjeloBaHUS;

* peuleHus cyna o TIpU3HAHUM TIpaB IO 3aKJIaJHOU 3a 3asBUTEJIEM.

PerucrpannonHas 3anuch 0 3aKOHHOM BJIafiefiblie 3aKJIaJHOM JOIKHA
OBITh OCYIIECTBJIEHA PETMCTPALIMOHHBIM OPraHOM B TE€YEHME OIHOTO ITHS
C MOMEHTa oOpalleHusl 3asBUTES.

JomKHUK 110 00ecrieueHHOMY MIOTEKON 00513aTebCTBY, MOTYYMBIIUI
OT 3aKOHHOTO BJIaJie/iblla 3aKJIaJHOW MUCbMEHHOE YBEIOMJIEHUE O PErucCT-
paiuu nocyieqHero B EAMHOM rocynapcTBeHHOM peecTpe NpaB Ha HeIBU-
KMMOE MMYILIECTBO C HajjieXalluM o0pa3oM 3aBEpPEHHOU BBIMMUCKOW M3
9TOTO peecTpa, 00s13aH MPOU3BOAUTH NMPOMEXYTOUHBIC TJIATEXKU 10 TAKOMY
00s3aTeIbCTBY 0€3 MpeabsBIeHUs eMy 3akiyianHoil. Takas o0s3aHHOCTb
JMOJKHUKA TIpeKpalllaeTcsl TMpy TMOJTyYeHUU MUCbMEHHOTO YBEIOMJIEHUS OT
9TOr0 WIM MHOTO 3aKOHHOTO Bjajesiblia 00 yCTynKe MpaB Mo 3aKJIaIHOM.

CorjlacHO 3aKOHOIATEIbCTBY MIIOTEKA TMOJIEXUT TOCyIapCTBEHHOM
peructpauuu B EQuHOM rocynapcTBEHHOM peecTpe TpaB Ha HEIBUXXUMOE
WMYIIECTBO B TOpsiiKe, ycraHoBieHHoOM DenepaibHbiM 3akoHOM «O ro-
CYyJApCTBEHHOI perucTpaluuu MpaB Ha HEIBMXXKMMOE UMYIIECTBO M CHEJIOK
¢ HuMm». [ocymapcTBeHHass perucTpalusi UMOTEKM OCYILIECTBISIETCS IO
MECTOHAXOXICHUIO MMYIIECTBA, SIBJISIONIErocs MpeaMeToM urmoTteku (cT. 19
3akoHa 00 MITOTEKE).
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OcHOBaHUEM JIJISI TOCYIApCTBEHHOM PErucTpaliiy JIMOTEKU CIIYXHUT
3asBJIeHUE 3aJlorojaTeisd WM 3aJoToAepXaTessl Mo JaHHOMY JOTOBODPY
MOCJie TOCYIapCTBEHHON PEerucTpaliy BEIIHBIX MpaB 3aJorofaTeNisl Ha He-
IBIDKMMOE uMyIiecTBo. K 3asiBIeHUIO 3ajioromaTesisi WM 3aJorofepkaTe-
JIsl TIpUJiaraeTcsl TOroBop 00 WITOTeKe BMeCTe ¢ YKa3aHHBIMU B JOTOBOpE
JOKyMEHTaMMU. MeXay TeM pacxoibl IO yruiate cOOpOB 3a TOCYIapCTBEH-
HYyI0 PErMCTpAlMIO UTTOTEKU U BHECEHMIO U3MEHEHWI U IOMOJHEHUM B pe-
TUCTPAlIMOHHYIO 3alKCh 00 MITOTEKEe BO3JIAraloTCs Ha 3aJIorofaTelNIsl, eclu
corjalleHreM CTOPOH JOroBOpa He YCTAaHOBJIEHO WHOE.

JIs rocyAapCTBEHHON PErHCTPAIMMA MIOTEKU TOJIKHbI ObITh Mpe-
CTaBJIEHbI:

* IoroBop o6 umoTeke U ero kKomust (B pen. DemepanbHOro 3akoHa
ot 30 mexka6pst 2004 . Ne 216-D3);

* IIOKYMEHTBI, YKa3aHHbIC B JIOTOBOpPE 00 MIOTEKE B KauyeCTBE MPUIIO-
XEHUM;

* IIOKyMEHT 00 yIUiaTe TocymapcTBeHHOW monuiuHbel (B pen. Dene-
panbHOTO 3aKoHa OT 2 Hos10pst 2004 r. Ne 127-D3);

* WHBIE NTOKYMEHTBI, HEOOXOIMMBIE JJISI TOCYTapCTBEHHOM perucTpa-
LI WMIIOTEKHM B COOTBETCTBUM C 3aKOHOAATEIbCTBOM Poccuiickoii
@enepalli 0 TOCYIAPCTBEHHOM pErMCTpallMi MpaB Ha HEIBUXKU-
MO€ UMYIIECTBO U CICIIOK C HUM.

I‘ocynapCTBeHHaﬂ perucrpanus AJOoropopa MIOTEKH
B CHJIy 3aKOHa

Hnoreka B cuily 3aKOHA TakKXe IOMJIEXKUT TOCYIapCTBEHHOM pPErucr-
pauuu. l'ocymapcTBeHHast perMCTpaLMsl UITOTEKU B CHIIy 3aKOHA OCYLIECT-
BisieTcsl 6e3 IpeACTaBlIeHUs] OTAEIbHOIO 3asBJIeHUs] U 0e3 OILIaThl rocy-
JApCTBEHHOM MOIUIMHBI. ['OocymapcTBeHHAs] pErUCTpPaLUsl MUIIOTEKU B CHITY
3aKOHA OCYIIECTBIISIETCSI OMHOBPEMEHHO C IOCYIapCTBEHHOM perucrpanueit
mpaBa COOCTBEHHOCTU JIMLIA, YbM IIpaBa OOPEMEHSIIOTCSI MITIOTEKOM, €CiIu
MHOE He YCTaHOBJIIEHO (elepalbHbIM 3aKOHOM. [IpaBa 3ajmoromepxareis
[0 UIIOTEKE B CHMJIy 3aKOHA MOIYT OBITh YIOCTOBEPEHBI 3aKJaIHOIA.

Ecnu mpaBa 3amoromepsxareiis yIOCTOBEPSIIOTCS 3aKJIaHOM, B OpraH,
OCYILECTBISIONINI TOCYIAPCTBEHHYIO PETrMCTpPaLMio MpaB, MPeACTaBIsIOT-
cd Takxe:

* 3aKkjiajHasl, COAepXaHUE KOTOPOM MOJIKHO YIOBIETBOPATH TpeOO-
BaHUSIM IyHKTa 1 cT. 14 3akoHa 00 HIIOTeKe, 3a MCKIIOYCHHUEM
TpeOOBaHUsI B OTHOLICHWM JAThl BbIJAYM 3aKJIAMAHOM U CBEIEHUN O
rOCyJIapCTBEHHOI PErucTpaliuy UIIOTEKU, U €€ KOIIUSI;

* JIOKYMEHTHI, Ha3BaHHbIC B 3aKJIANHON B KaueCTBe MPUIOXEHWI, U
UX KOITHUHU.
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Ecnm vimeeT MecTo ycTymKa TpaB IO OCHOBHOMY OO0SI3aTEJIbCTBY JTMOO
IO TOTOBOpY 00 MITOTeKe, TOCyAapCTBEHHAsT PETMCTPALIUS CMEHBI 3aJI0T0-
JepXaTessl OCYIIECTBISIETCS TI0 COBMECTHOMY 3asIBIIEHUIO OBIBIIETO M HO-
BOTO 3ajiorojepxareieii. B aToM ciydae IJisl TOCymapCTBEHHOM perucTpa-
LIMM TOJIKHBI OBITh MPEACTaBICHBI:

* JIOTOBOD YCTYIIKU IpaB;

* IIOKyMEHT 00 OIliaTe TOCyIapCTBEHHOM PeTHCTpalVy;

* paHee 3aperMCTPUPOBAHHBIN TOTOBOP 00 WITOTEKE.

PerncrpanuonHas 3anuch 00 HIOTEKE B peecTpe

FOCYﬂapCTBCHHaH perucrpauusda HUIOTCKU OCYLICCTBJIACTCA ITYTEM CO-
BEPIICHUA peI‘YICTpaHHOHHOfI 3anucu o6 unoreke B EnnHoOM rocynapcr-
BECHHOM DPEECTPE IpaB HAa HCABMKMMOC MMYIICCTBO MU CACIOK C HUM. Lla—
TOM I‘OCY[[&pCTBCHHOfI perucrpaliu UIMOTEKU CUUTACTCA NJ€Hb COBCPIICHUA
pCrHCTpaHI/IOHHOﬁ 3anucu 06 urnoteke B EnuHoMm ToCyaapCTBEHHOM DPEECT-
pe€ MnpaB Ha HECABMKMMOEC MMYLIECCTBO U CACJIOK C HUM. PCFI/ICTpaHI/IOHHHe
3armcu COoBEpIIAOTCA B O4YCPCAHOCTH, OHpGI[eJ'ISICMOfI Ha OCHOBaHUM narT
IIOCTYIINICHUA BCEX HEOOXOAUMBIX JOKYMEHTOB B OpraH, OCYLICCTBJIAIO-
U BeAECHUE peecTpa. HJ'ISI TPETbUX JINL UIIOTEKA CUMUTACTCA BO3HUKIIENA
C MOMCHTa €€ rOCYZ[apCTBCHHOfI perucTtpaiuvu.

Cnyqan OTKa3a perucrpupymoumero opraHa
B rocyuapCTBeHHoﬁ perucrpanmu UMNOTEKH

OTKa3 pernucTpUpyIONIero opraHa B TOCYIApCTBEHHOW pPervCcTpalnu
UTIOTEKM JOMyCKaeTcsl B CAydasix':

* TIpaBO Ha OOBEKT HEABMKMMOIO MMYILIECTBA, O PErUCTPAIlMU KOTO-
pOTO TIPOCHT 3asBUTENb, HE TOJICKUT FOCYIapCTBEHHOW perucTpa-
LIMM B COOTBETCTBMM C 3aKOHOM;

C 3asIBICHUEM O PETHCTpAIVK TpaB 00paTUIOCh HEHAITEXalllee JIUIIO;
JMIOKYMEHTBI, TIpeICTaBJIcHHbIE Ha PETMCTPAlLMIO, HE COOTBETCTBYIOT
TpeOOBaHUSIM JEUCTBYIONIETO 3aKOHOMATETbCTBA;

aKT TOCYIapCTBEHHOTO OpraHa WJIM akKT OpraHa MECTHOTO caMo-
VIpaBJeHUsI O TPEIOCTaBJICHUN TPaB Ha HEABMXMMOE UMYIIECTBO
MPU3HAH HEAeUCTBUTEIbLHBIM C MOMEHTA €ro M3IaHMsI, B COOTBETCT-
BUM C 3aKOHOAATEJIbCTBOM, JEWCTBOBAaBIIMM B MECTe €ro WM3TaHWUS
Ha MOMEHT W3IaHWUS;

* JINI0, BBIAaBIlIee MPaBOYCTaHABIWBAIONINI TOKYMEHT, HE YIOJHO-

MOUYEHO PacrmopsikaTbCsl TaHHBIM HEIBMKUMBIM MMYILIECTBOM;

' Cratbs 20 ®enmepanbHoro 3akoHa ot 21 wmions 1997 r. Ne 122-®3 «O rocynap-
CTBEHHOW perucTpauuu MpaB Ha HEJBUXUMOE MMYLIECTBO U CAEJOK C HUM» //
C3 P®. - 1997. - Ne 30. - Cr. 3594.



IVIABA 9. OPOPMJIEHHE JIOTOBOPA
HIIOTEYHOTO XHIIHITHOIO KPEJIHTOBAHHS 103

* JINII0, KOTOPOE MMeEET TpaBa, OTpaHUYEHHBIE OMPENeIEHHBIMU YCIIO-
BUSIMM, COCTaBUJIO MOKYMEHT Ge3 yKa3aHWsI 3TUX YCIOBUIA;
MPaBOYCTAHABIMBAIOIINI TOKYMEHT 00 OOBEKTe HEABWKUMOIO MMY-
IIeCTBa CBUIETEILCTBYET 00 OTCYTCTBMU y 3asiIBUTEJNISI MpaB Ha JaH-
HYI0O HEIBMXHUMOCTb;

MpaBoo6JiafaTesib He MPEACTaBUII 3asiBJIeHUE WU MHbIe HEOOXOAMMBIE
JOKYMEHTBI Ha TOCYIapCTBEHHYIO PETUCTPAIIMIO paHee BO3HMKIIETO
MpaBa Ha OOBEKT HEABUKMMOTO MMYILNECTBA, HAJIUYKWE KOTOPBIX He-
00X0mUMO JISI TOCYIapCTBEHHOM PETUCTpAllMM BO3HUKIIUX TI0CTe
BBeICHMS B JIeiicTBMEe 3aKoHa 00 WIOTeKe Tepexola MaHHOTO TpaBa,
ero orpaHm4YeHus1 (OOpeMeHEHUsI) MU COBEPILIEHHOM ToCe BBeICHUS
B IECTBUE 3aKOHA CHEJNKU C OOBEKTOM HENBMKMMOTO MMYIIIECTBA;
He MpeACcTaBIeHbl JOKYMEHTBI, HEOOXOMUMBIE B COOTBETCTBUM C 3a-

KOHOM JUISI TOCYIAapCTBEHHOU peTHCTpalMy IMpas;

MMEIOTCS TIPOTHBOPEYUST MEXIY 3asBJICHHBIMU TIpaBaMU U yXe 3a-
pPErMCTPUPOBAaHHBIMU TipaBamMu. OIHAKO HaJW4YKMe CymeOHOro cropa
0 TpaHUWIIaX 3eMEJIbHOTO y4acTKa He SBISIETCS OCHOBaHMEM IS
O0TKa3a B TOCYTApPCTBEHHOI pErvcTpally MpaB Ha HEro.

ITopssinok yBenoMJieHUs 3asIBUTEJIS
00 OTKa3e B rocyJapCTBEHHO# perucTpamud MNMOTEKH

B cnyyae mpuHsTHS pelieHUs] 00 OTKa3e B rOCyJapCTBEHHOMN pPErucT-
pauuu 3asgBUTENI0 B MUCbMEHHOU (hopMe He TO3[Hee MSTU IHEW Mmocie
OKOHYaHUSI CPOKa PaCCMOTPEHMUSs 3asiBJIEHUsI HaIpaBJsieTCs COOOIIeHUE
0 TIpUYMHE OTKa3a, a KOMUSl COOOIIEHUS] TTIOMEIIAETCs B JeJ0 MpaBoycTa-
HaBIUBAIOIIUX TOKYMEHTOB.

OTKa3 B roCcyJapCTBEHHON PETUCTpallMM MOXET ObITh OOXaJoBaH 3a-
WHTEPECOBAHHBIM JIUIIOM B Cyl, apOMTpaxHbIN cya. B kadyecTBe mpumepa
paccMOTpuM CyleOHBI criop.

3anoronepxareyib ObUT BIpaBe OOPAaTUTHCS K,YUPEXICHUIO HOCTULIMU
C 3asBJICHMEM O TOCYNApCTBEHHON PEeTMCTpallMd UIOTEKU B CUJIy 3aKOHA,
paHee He 3aperuCTPUPOBAHHON yupexXIeHUEeM ICTULIUU, 0e3 BHECEeHUs
TUIaThl 3a Takyl perucrpauuio. baHk oGxanoBan B cyneOHOM TOpSAKe
YKJIOHEHUE YUYPEXIEHUS IOCTUIMM OT PErucTpalluu B TOJIb3y OaHKa 3a-
KOHHOU MMOTEKU Ha XUJble TTOMEIleHUs, MTPUOOpEeTeHHbIE aKIIMOHEPHBIM
OOIIIECTBOM 3a CYeT KpeauTa, TMpeloCTaBJICHHOrOo eMy IJIsl 3TUX lelieit
6ankoM. B xome cymeOGHOro pa3oupatenbcTBa apOMTPaKHBIM Cyl yCTaHO-
BWJI, YTO KPEOUT ObLI MpeaoCTaBjieH OAHKOM aKIIMOHEPHOMY OOILIECTBY
IJISI TIPUOOPETeHUS XKUJIbIX TTOMENIEHWIT Ha OCHOBAaHWM JOTOBOpa MOJIEBO-
TO y4yacTusl B CTPOMUTEIbCTBE, 3aKIOUEHHOTO.MEXIy HUM M 3aKa3YUuKOM
cTpouTenbeTBa. B cooTBeTcTBUM ¢ myHKTOM 1 cT. 77 3aKOoHa 00 MIIOTEKe,
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eCJIM MHOEe He TPEeayCMOTpeHOo (denepalibHbIM 3aKOHOM WJU TOTOBOPOM,
SKUAJIOM JTOM WJIW KBapTupa, MPUOOpPeTeHHbIe WIN MOCTPOSHHBIE C UCIIONTb-
30BaHUEM KPEIMTHBIX CPEACTB OaHKa WM WHOW KPEeAUTHON OpraHW3aIuu
6O CPEACTB IIEeJEBOTO 3aiiMa, MPEIOCTaBICHHOTO APYTUM IOPUINISCKUM
JIMIIOM Ha TIPUOOPETEeHUE VIIM CTPOUTEIbCTBO KUJIOTO JOMa WU KBapTH-
DB, CYMTAIOTCS HAXONSIIMMMUCS B 3aJI0T€ C MOMEHTA TOCYIapCTBEHHOU pe-
TUCTpAllMM TMpaBa COOCTBEHHOCTHM 3aeMIIMKa Ha XWJIOW JTOM WJIM KBapTH-
py. B cuny mynkra 2 cr. 20 3akoHa 00 MIIOTEKEe yUpexXIeHHEe IOCTHIINU
JOJKHO OBIJIO OCYIIECTBUTh PETMCTpPAIMI0 3aKOHHOM MIIOTEKW B OTHOIIE-
HUM HEIBWXHWMOTO UMYIIECTBA B MOMEHT PErMCTpallMy IpaBa COOCTBEHHO-
CTU OOIIECTBAa HA TOJIyYeHHbBIE XWJIble TToMelieHusa. OaHaKo B TOT MOMEHT
Takasl peructpalvs He ObLTa ocyllecTBiIeHa. B Xone mpoBeneHUs MpaBoO-
BOM 9KCIEPTU3Bl MPAaBOYCTaAHABIMBAIOIINX JOKYMEHTOB, TpPeICTaBIeHHBIX
0OIIECTBOM /I PETHCTPAllMM CBOETO TMpaBa COOCTBEHHOCTH Ha XKUJIbIE TO-
MellleHUs1! yudpexXIeHne IOCTULIMU He CMOTJIO BBISIBUTH (haKT, 4TO ACHEXK-
HbIE CPEICTBa, TMepeYrCIeHHbIE aKIIMOHEPHBIM OOIIECTBOM 3aKa34MKy II0
JIOTOBOPY JOJIEBOTO y4acTHsI B CTPOUTENIbCTBE B KavyecTBe IJIaThl 3a KBap-
THPBI, ObLUTA TPEIOCTABIEHBI OOIIECTBY JJIsT OTHUX IieJieii 6aAHKOM Ha OCHO-
BaHUU KPEIMTHOTO MO0TOBOpa. [loaToMmy ydupexineHUWe IOCTHIIMU M He ycTa-
HOBWJIO (haKTa BO3HMKHOBEHMSI 3aKOHHOM MIMOTeKN GaHKa Ha 3TW KBapTUPHI.
B mocnenyioinieM 6aHK 0OpaTUIICS K YIPEXKIECHHWIO IOCTUIINU C 3asiBIICHUEM
0 PEerucTpaluy UIMOTEeKH B CHJIY 3aKOHA B OTHOIIEHWM YKa3aHHBIX SKMJIBIX
noMenieHui. OMHAKO yupeXIeHWe IOCTULIMM He TIPUHSIIO OT GaHKa OKY-
MEHTBHI Ha TOCYIApCTBEHHYIO PETHUCTpalldIo, TaK KaK 3asiBUTENb He MPUIO-
. XUJ JOKyMeHTa 00 oIiaTte TOCylapCTBEHHON pervcTpaivu:

ApOWUTpaXXHBIN Cyl, paccCMOTpPeB MpelacTaBJIeHHBbIE 3asiBUTEJEM JOKY-
MEHTBI, MPU3HaJ YKIOHEHWE YUPEeXICHUS IOCTHIIMU OT MpHUeMa JOKYMEH-
TOB Ha PEeTHUCTpalldI0 3aKOHHOI WITOTEKW HeNpaBOMEpHBIM. B cooTBeTcT-
BUM C IpaBujaaMu ITyHKTa 2 cT. 20 3akoHa 00 MIIOTeKe MIOTEeKa B CUIIY
3aKOHA TMOIJIEKUT TOCYIapCTBEHHOW pEeTHCTpallMy, KOTOopas OCYIIeCTB-
JIIeTCS yYpeXKIeHNEeM IOCTULIMM Ge3 TpeaCTaBICHUST OTAEIbHOTO 3asiBiie-
HUSA U 6e3 OIJIaThl TOCYNAapCTBEHHOU perucrpanuu. [ToCKOIbKY B Hapy-
meHune ab3ama 2 m. 2 cr. 20 yupexmeHHne IOCTULIMU HE OCYIIECTBIUIO TOCY-
JApCTBEHHYIO PETUCTPAIMIO UITOTEKU B CHJTY 3aKOHA B MOMEHT PETMCTpallin
MpaBa COOCTBEHHOCTH aKIIMOHEPHOTO OOIIEeCTBA Ha MPUOOPETEHHOE HEXM-
Jloe ToMelleHne, 6aHK KaK 3aJlorofiepxKareb 1Mo UIOTeKe B CUIIYy 3aKOHa
ObLT BIpaBe OOPAaTUTHCA K YYPEXKIECHUIO IOCTMIIMU C 3asiBICHHMEM O TOCy-
JNAapCTBEHHOM perucTpanuu. B aToMm ciydyae TjiaTa 3a ToCcydapCTBEHHYIO
peructpauuio He B3umaercsa'. Jlo BHeceHMs B EAMHBIN rocymapcTBeHHBII

' Uudpopmanuonnoe nucbmo BAC PO ot 28 sauBaps 2005 r. Ne 90 «O630p
MPaKTUKU PACCMOTPEHUS apOUTPaXHBIMU CYIaMU CHOPOB, CBSI3aHHBIX C JOTOBOPOM
00 HIOTeKe».
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peecTp perucTpallMOHHON 3alMiCh PacCCMOTPEHUE 3asiBJICHUSI O PETUCTPALIMKA
MOXeT OBbITh MpPeKpalleHO Ha OCHOBAHWUM 3asiBJIEHUM CTOPOH JOTOBOpA.
B sTOM ciiydae peructpaTop 00513aH B MUCbMEHHOU (hopMe yBeIOMUTH
3asIBUTENIE O MpeKpalleHUW rocyIapCTBEHHOM pervucTpalvy MpaBa ¢ yKa-
3aHUEM NAThl MPUHSITUS pEIICHU.

Inata 3a rocymapcTBeHHYIO PETHCTpAIMIO TpaBa He BO3BpallacTcs.
IMpu mpexpallleHWW TOCYIapCTBEHHOW PEeTUCTpAllMU MpaB Ha OCHOBAaHWU
3asgBJIEHUI CTOPOH IO JOTOBOPY BO3BpalllacTCsl MOJIOBUHA CYyMMbBI, BHE-
CEHHOM 3a TOCYHapCTBEHHYIO PETHCTpalUio.

ITopsAaoK U CPOKH, HA KOTOpPbIE
rocy1apCcTBEeHHasl PerucTpanusa UNOTEKHU
MOZKET OBITh OTJIOXKEHAa

CormacHo yact 2 cT. 21 3akoHa 00 UIMOTeKe rocymapCcTBeHHAsl peru-
CTpalMsl UIIOTEKNM MOXET OBbITh OTJIOXeHa He OoJiee 4eM Ha OIUH MecCslIl B
clydJae:

* HEMpeACTaBICHUS] B OpraH, OCYIICCTBISIONMIMI TOCYIapCTBEHHYIO
perMCTpaliio TMpaB, KaKoro-iubo M3 JOKYMEHTOB, YKa3aHHBIX B
nyHkTtax 2 1 3 ct. 20 3akoHa 00 UIOTEKe;

* HECOOTBETCTBHSI JOroBopa 00 WITOTeKEe, 3aKIagHOW M TPUIOXEH-
HBIX K HMM JIOKYMEHTOB TpeGOBaHMSIM 3aKOHoOmaTelbcTBa PD;

* HeOOXOIMMOCTH TIPOBEPKU TOMJIMHHOCTU MPEICTaBICHHBIX JIOKY-
MEHTOB.

Ipu Hanmmuyum cymeGHOro cropa MO TMOBOAY TpaB Ha MMYIIECTBO,
SIBJISTIIONIEECST TTPEIMETOM WITOTEKM, WJIM 10 TOBOAY OOpalleHUsI Ha HEro
B3BICKAHUS TOCYIAapCTBEHHAs PEervucTparvs MIOTeKU OTKIJIaIbIBaeTCs IO
pa3pelieHusl Cropa CyIoM.

B ciyyae mpuHSATHS pelieHUs] 00 OTJIOXEHWMU TOCyIapCTBEHHOW peru-
CTpallyd UIOTEKW OPTaH, OCYHICCTBISIOIIMI PErvMCTpalMio, 3ampainBacT
HEeoOXOIMbIe JOKYMEHTBHI WJIM TpeOyeT yCTpaHEeHMSI HECOOTBETCTBUIA.
ITpu HeBBITIOJHEHUU TPeOOBaHUIM B YCTAHOBJICHHBIN CPOK B FOCYIapCTBEH-
HOW PEeTHCTpalluy MIOTEKU TOJIKHO OBITh OTKa3aHO. MOTWUBUPOBAaHHBIN
O0TKa3 B TOCYAapCTBEHHOM PETMCTpAIlMM WMIOTEKU MOJIKEeH OBbITh HalpaB-
JIEH 3aJIorojaTellio B TeYeHHe CpoKa, YCTAHOBJIEHHOTO IS €€ ToCymIapCT-
BEHHOI pPerucTpauuu .

MHcTpykuus o mopsiike perucTpaliy UIMOTEKH KMJIOTO MOMEILIeHUsI, BOZHUKILIEH
B CWJIy 3aKOHa MJM JOTOBOpa, a TaKXe O MOPSIAKE PeTHCTPAllUM CMEHBI 3aJ0TOIepXKa-
TeJisi B CBSI3U C TEPEXOJOM IMpaB TPeOOBAHMUIA MO UIOTEYHBIM KPEIUTaM, yTBEPXKIEHHAas
npukazoM MuHiocta, T'occtposs Poccun u DenepanbHoil KOMUCCHM MO PBIHKY LEHHBIX
o6ymar ot 16 oktsa6ps 2000 r. Ne 289/235/290.
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ITopsinok morameHus
PErucTpanuoOHHON 3anmucu 00 MNOTEKe

PerucrtpanmonHast 3amuch 00 MIIOTeKe IMOTallaeTcsl Ha OCHOBaHUM
3asiBJICHUs] 3aKOHHOTO BJafesiblla 3aKJIaJIHOM, COBMECTHOTO 3asiBJICHUS
3ajloromaTesisi U 3aJlorofepkKaTesiss WJIM Ha OCHOBAaHUM BCTYIUBIIETO B
3aKOHHYI0 cujy peuieHus cyna (ct. 29 ®@enepanbHoro 3akoHa «O rocy-
NAapCTBEHHOW perucTpalvy MpaB Ha HEABUKUMOE MMYIIECTBO U CHETOK
C HAM»).

HrnoTekoit MOTyT GBITH OOECIIeYeHbI JII00bIe 00s3aTeIbCTBa, Yallle Bce-
ro TaKUMHU 00s3aTelIbCTBAMU CTAHOBSITCS KPEIMTHBIE 00s3aTelIbCTBA, B
KOTOPBIX OCHOBHBIMU CYyOBEKTaMU SIBJITIOTCA OAaHKM M APYrue Creluain-
3UpOBaHHbIE KPEMUTHBIE OpraHu3alnu. MIMEeHHO KpeTUTHbIe OpraHu3allui
U GaHKU (masee — OaHK) SBJISIOTCSI MHCTPYMEHTOM MIIOTEYHOTO KPEIUTO-
BaHus B Poccuu m 3a pybexxoMm. Ha ceromHsIIHWIA AeHb B CBSI3U C PSIOM
Hepa3pelleHHBIX BOMPOCOB B 3aKOHOJATENbCTBe Poccuu Takoe MOHSITHE,
KaK «HATMOTeYHBI OaHK», MPUMEHsIETCS B OoJiee IIMPOKOW TPaKTOBKE,
YeM 3TO Tpearojarajioch W3HadajdbHO. Tak, B COBPEMEHHBIX YCIOBUSX
(YHKIIMM MIOTEYHOTO GaHKa MOTYT BBHITIONHATH HE TOJbKO KOMMeEpYecKue
0aHKM, HO M CTPAaXOBble KOMITAHWUU, CEIbCKOXO3SCTBEHHbIE OaHKU U APY-
e KpeauTHO-(UHAHCOBBIC YUpexkIeHUs. B pe3ynbrare KOJIMYeCTBO BO3-
MOXHBIX CYOBEKTOB B JaHHOM IPaBOOTHOIICHUU SIBJISIETCS TOBOJBHO 00-
[T PHBIM.

IlonsTue n NPU3HAKHU UIMOTEYHOTIO 0aHKa

Hnomeunwiii 6ank — 3TO KpeaUTHO-(PUHAHCOBOE yupexXIeHue, CIie-
LIMAIM3UPYIOIIeecsl Ha Bblaue JOJTOCPOYHBIX CCyl (MIMOTEYHOrO KpenuTa)
MMOJ| 3aJIOT HEABMXMMOCTU — 3€MJIM ,U CTpOeHUii. Pecypchl umoTeuHoro
0aHKa CKJIaJbIBAIOTCSI U3 COOCTBEHHBIX HAKOIUIEHUN W WUIMOTEYHBIX O0JIM-
raiyii — JOJITOCPOYHBIX LIEHHBIX Oymar, BbIITyCKaeMbIX IMoj obecrieyeHue
HEIBUXKMMbBIM MMYIIECTBOM M TPUHOCSIINX (GDUKCUPOBAHHBIN TTPOLIEHT.

CeromgHs UIOTeYHbIE IIpOoTrpaMMEI UMeroT O6osee 50 6ankoB. C 3aro-
POIHON HEOBUXXMMOCTBIO PabOTIIOT TOABKO 13 M3 HUX. A Bce OT TOTO, 4TO
u 06e3 TOro cjOXHasi CUTyallusi Ha PbIHKE WUIOTEYHOTO0 KPEIUTOBAHUS
yCyTyOJIsieTCsl HECOBEPIIEHCTBOM MECTHOTO 3aKOHOJATeIbCTBA B 3TOM
cthepe. Ilpu s3ToM yacTh GAHKOB BBIABUTAIOT JAOTIOJHUTEIbHbBIE TpeOOBa-
HUS: HEKOTOpPbIe COTJIAlIAlOTCS KPEeAWTOBATh JIMIb KOPITOPATUBHBIX KIIU-
€HTOB, JpYyrue paboTaloT TOJIbKO CO CBOMMHU KJIMEHTAMU — TEMHU, KTO
“MeeT B 3TUX OaHKax cyeTa.

Hekotopbie 6aHKM MMEIOT eANHbIE YCIOBUSI IJIsi TOPOACKUX U 3arOpO/I-
HBIX 00bekTOB. Hampumep, B COepbaHKe KpeauThl BblaawTcs mon 11%
B BamioTe uiau 18% B pyONsIX IIsT BCEX BUIOB HEIBMXXMMOCTHU. [Ipyrue
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KpPEIUTHbIE OpPTraHU3alluu BapbUPYIOT YCJIOBUSI B 3aBUCUMOCTU OT Pa3HbIX
neraneir. MockoBckuii dunuan nerepoyprckoro IIpomcTpoiibaHka Bblna-
€T UMOTeYHbIe KPEIUThI Ha CTaIuU CTPOUTENbCTBA Mon 16% B Bamote. Ec-
JIM X€ JIOM YXe TOTOB, MPOIIEHTHAasl CTaBKa cocTaBisgeT 13% nis 3aeMIm-
KOB ¢ OOUIIMATbHBIMU JToXonamMu U 14% — nis rpaxmaH, KOTOpble He B
COCTOSIHUU TIPEAbSIBUTH JOKYMEHTapHOE TMOATBEPXIEHNE CBOUX JI0XOJOB.
A 06aHK <«MeTpormojib» TPaKTUKYeT JoMOapaHOe KpeAuTOBaHUE TIOf
UMEIONIYIOCS HEJABUXUMOCTh U HE MHTEPECYeTCs 1eJiblo, IJIs KOTOPOi
kpenut Gepercsa. Mx craBku coctaBisiorT oT 12% mo 18% romoBbIX B Ba-
JI0Te, IJsI CBOMX KIWMeHTOB — 10%. BiacTy mMpUMHMCHIBAIOT UTTOTEYHOMY
KPEIUTOBAHUIO «YHUKAJIbHBIE BO3MOXHOCTU» IO DPEIUICHUIO XWIUIIHOMN
MPOOJIEMbI U CYJISIT HaM OyM UITOTEYHBIX KpeauToB. [1o MHEHUIO aHAJIUTU-
KOB, 00beM MIIOTEYHBIX KPEIWTOB, BBIOAaHHBIX HaceileHwio K 2010 romy,
MOXEeT cOCTaBUTh OT 427 mupn go 444 mupn pyoOneir — sto Gonee 5%
BCEro KpeAuTHOro noprdenst 6aHkos'. [TporHo3sl 6aHKOB HE TaK ONTUMMU-
CTUYHBI: peajn30BaTh BECh MOTEHIMAJ IO UIOTEKE OHU HE TOPOIISTCS.
Tak yTO OTHIOAb HE BCE XeJalollMe MOTYT ObITh 00JarofeTeIbCTBOBAHBI
WUTMOTEYHBIMU KPEIUTAMU.

HMrorekoii UM UMOTEYHBIM KPEIUTOBAHUEM CETOAHS MPUHSITO Ha3bl-
BaTh CAEJIKM KYIUIM-TIPOJAXu C 3aJI0TOM MMYIIECTBa, HalleJIEHHbIE Ha I10-
JlyueHue Tpubblv. B ciiydyae ¢ XWibeM 3TO BBITJSAUT MPUMEPHO TakK:
KJIMEHT B CYET KpeauTa OCYIIECTBIISIET NMepBOHAaYabHbBIN B3HOC OaHKYy, 3a-
JIOTOM MO 00eCTeYeHUI0 3TOr0 KpeauTa CIYXWUT, HallpuMep, KBapTupa,
KOTOpYy10 OaHK MpOJAeT, €ClIu KIMEHT HEe BBITJIATUT KPEeaIuT B CpoK. Tem
caMbIM 0aHK KoMmIeHcupyeT ocTaBmuecss 70 —90% cBOUX KpeTUTHBIX
CPeICTB, MepeJaHHbIX IO NOTOBOPY MIOTEKHU, XOTS 3TO HE BO3MeEIIAaeT
0aHKy Ipyrue BO3MOXHbIe YObITKU. K 4uciy BO3MOXHBIX YOBITKOB OaHKa
MOXHO OTHECTHU:

* HeIOoIOoJyYeHHbIe OAHKOM TIPOLICHTHI MO KPEeIUTY;

* PHUCK HEBOCIOJHEHUS MOTEePb OaHKA MO KPEAUTY B Cilyyae IMaaeHust
1IeH Ha XUJIbe.

HMrnoreuHble KpeauThl BBIAAIOTCS HA IJIMTEIbHBIA CPOK, M HET HUKa-
KOW rapaHTMM, YTO Ha MOMEHT YTpaThl KJIMEHTOM ILIATEeXeCIIOCOOHOCTH
(3TO MOXET MPOU3OUTU U Yepe3 MsATh, U Yepe3 AECSTh JIET) XUIbe He I0-
IelreBeeT. B momoOHoiT cuTyanuu 0aHK OyaeT HECTU OOJbIINE YOBITKU.

YroObl u3bexaTh MOAOOHON CUTyalluud, OAHKU M3-32 OTCYTCTBUSI YeT-
KOTO 3aKOHOMATEJIbHOTO PEeryjupoBaHUsI THITAIOTCS TOJCTPAaxXxoBaTbCs 3a
CYeT 3aJI0TOBOTO MOKPBITUSI, CTPaXOBaHUSI PUCKOB M MPOILIEHTA Ha MpeJo-
cTaBjieHWe KpeauTta. Tak, Hampumep, K OyayliuM KaHaumataM OaHKU
MPeabABAT AOBOJBbHO CypoBbie TpeOoBaHUs. [loTeHLManbHBII NOTpeOU-
TeJb UTIOTEYHOTO KPEAUTa — 3TO POCCUSHUH C ODULIMATBHBIM TOXOIOM,.

KommeHTapun He3aBHCHMbBIX aHAIUTUKOB, Www.BPN.ru.
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PaBHBIM T1I0 MOCKOBCKMM MepkaMm He MeHee 30 Twicsiu pyOJeit B mecsil.
Kpome Toro, 4troObl «IMOHPaBUTHCS» OaHKY, NMOMUMO KpPEIUTOCIIOCOOHO-
CTH HeoOXoauMo 00JiIalaTh U HavyaJbHBIM KalUTaIOM, COCTABJISIOIIUM
10 — 30% ot ctouMocTu KBapTUpPHI. Jaxe eciau GaHKU U CHUBST MPOLIEHTHI
MO KpeauTy, KaK 3TO O0elaloT aHAJIUTUKU, CyMMa JI0JiTa BCe PaBHO OCTa-
HeTcsl ISl TpaxiaH YYBCTBUTEIbHON, HO TaKoe CHIXEHUE caMo To cebe
Ha JIJaHHOM 3Tarie MaJlOBEPOSITHO.

CeronHsi B Poccuu HenoCcTymHOCTh MIIOTEYHBIX KPEAUTOB JJIsl Hacese-
HUSI O0BSICHSIETCSI pa3MepOM IepBOrO B3HOCA, KOTOPHIH, KaK MpaBWJIO, CO-
craBisieT 20 — 30% OT CTOMMOCTU XWJIbS M HETIOIBEMHBIMM TMPOIEHTAMU
nmo kpeauty. TakuM oOpa3oMm, Kak yXe ObLUIO CKa3aHO BbIle, OaHKU
3alUIIAIOT cebs OT BO3MOXHOIO HeBO3BpaTa KpeauToB. [lo maHHBIM
ILlenrpobanka, Ha 1 stHBaps 2003 roma mpocpodyeHHasT 3aI0JKEHHOCTD IO
UTIOTEeYHBIM KpenutaM coctaBmwia 0,33% x oOrieit cymMMe 3aI0KEHHOCTH.

Ha oreuecTBEeHHOM MIMOTEYHOM PBIHKE CIIPOC 3HAYMTEIBHO TMpPEBbIIIA-
eT ImpenjiokeHue (BMeCTO HeoOXomMMBIX 332 muipn pyOjieil OaHKM TOTOBEI
MPeoCTaBUTh MaKCUMyM 53 MJIpA), TO3TOMY B Onukaiiliiee BpeMsi BpSi
JI BO3MOXHO CHUKEHME TPOLEHTHBIX CTaBOK MO KpeauTtaM. Jleso B ToM,
YTO UIOTEYHBI OAHK XOYET TMOJYYUTh B 30T KAK MOXHO OOJIBIIYIO CyM-
My, 4TOObl CHU3UTb CBOM DMCKM B cilyyae HeBOo3Bpara Kpeauta. Kpome
TOTO, HECTAOMJIBHOCTH JTOXOJ0B OOJIBIIMHCTBA POCCUSIH HE JaeT TOJHOM
YBEPEHHOCTH B 3aBTpalllHEM JIHE, a 3TO O3HAyaeT, UTO BCE JOJTOCPOYHBbIE
0aHKOBCKME KPEIUThI, B Clyyae CHUXEHUs TPOILEHTHBIX CTABOK MO HUM,
CTaHYT CJIMIIKOM PUCKOBAaHHBIMM IUISI camMux OaHKoB. Ha ceromHsirHuit
MOMEHT Bce olOecrieueHKe, KOTOPBbIM pacriojiaraer 0aHK, COCTOUT U3 CTpa-
XOBBIX BBITIJIAT U 3aBBIIIEHHOTO TPOLIEHTa 1O JOTOBOPY.

ITo manueiM banka Poccum, B 2003 romy mpocpodyeHHas 3ad0JIKCH-
HOCTh N0 MIIOTEYHBIM KpeauTaM cocTtaBuia Bcero 0,33% X oOmieit cymme
3a0/keHHOCTU. OIHAKO CYMTAETCs, YTO MO MEPEe POCTa NOCTYMHOCTHU
WUMOTEKU 3TO COOTHONICHWE MOXKET CYHIECTBEHHO BbIPAacTH, IO3TOMY yya-
CTHMKM PbIHKA W XJAYT TapaHTUi,; KaK OT rocygapcTBa, Tak U OT CTPaxOB-
muKkoB. «[IpoleHT To KpexutaM OyneT Ha 5 — 6% BbIlIe, YeM IO NEMO3K-
Ty, €CJIM TOCyJapCTBO HE BO3bMET Ha ce0sl moralieHWe 4acTU TMPOLEHTOB
3a CUET OMOMKETHBIX cpeACTB. BaHKM TpeanouyuTaoT KOPOTKUE KPEAUTHI,
TaKk KakK TOJ JOJTOCPOYHBIE MM HYXHa YBEpEHHOCTb B BHJI€ TOcCrapaH-
tun»'. YtoObl U36eXKaTh MONOOHON CUTyallMM, KPEAUTHbIE OPraHU3aLUU
BO BCEM MMpE YX€ JaBHO CaMOCTOSITEIbHO CTPaxyloT COOCTBEHHbIE PUCKHU,
YyTO M00aBJIsIET K CXEME ellle OJHOTO YYaCTHMKAa — CTpaXxoOBble KOMIIAHUU,
KOTOpbIE TaKXe 3aMHTEPEeCOBaHbl B MOJYYEHUU MPUOBLIU.

' KoMMeHTapuu He3aBUCUMBIX aHaJUTMKOB. KOMMEHTapuil He3aBMCHMOIO aHajM-
Tuka AHnpes beketroBa, www.BPN.ru.


http://www.BPN.ru
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MC}KI[YHapO,Z[HaH IIpaKTHUKa
HUITOTEYHOI'0 KpEAMUTOBaHUA

B MexmyHapomHOU TIpaKTHKe WITIOTEYHOE CTpaxOBaHWE MPUMEHSETCS
B cllyyae BBIIaYM KpeauTa ¢ MepBbIM B3HOCOM MeHee 20% OT CTOMMOCTH
npuobpetaeMoro uMymecTBa. CHUXEHUE CYMMBI ITEPBOHAYAJIBHOTO B3HO-
ca, YTO JeJaeT JAOCTYIHBIM MPUOOpETeHUE XUJbSI CEMbSIMU C HEOOJIBIIMM
CPeTHEMECSTYHBIM JTOXOJOM, — O3TOT (DAKTOP CUYMTAETCS] OCHOBHBIM IIpe-
MMYILECTBOM TIPOTpaMM HIIOTeyHoro, ctpaxoBanusi. Hampumep, B CIIA
CYIIECTBYIOT MPOrpaMMBbl UIOTEYHOTO KPEIMTOBAHUS C MWHUMAaTbHBIM
MepBOHAYATBLHBIM B3HOCOM 0 3% OT cToMMOCTH Xuiabsi'. Takue mporpam-
MBI OOBIYHO CYIIECTBYIOT IJISI OTHENbHBIX KaTeropuii TpaxkIaH — MOJO-
IbIe CEMbU, CEMbU CO CPEIHUM M HU3KUM YPOBHEM JIOXOJOB, MPU 3TOM
WUIOTEYHOE CTpaxXOBaHUE SIBJISIETCS OO0sI3aTeIbHBIM YCJIOBMEM TaHHOTO BU-
JIa KpeauToBaHMs. B KadecTBe pe3ioMe IO BBIIIECKa3aHHOMY MOXHO 3a-
KJIIOYUTh, YTO Ha TaHHOM 3Talle UMOTeYHOe KpeAUTOBaHUe B GaHKaX obpe-
MEHHTEJBHO IS 06eUX CTOPOH, PEIIMBIIUX 3aKJIIOUUTh HoroBop. baHku,
OlIyIIasi PUCK HeBO3BpaTa KpeauTa U, YTO HEMaJIOBaXXHO, TMPOLIEHTOB U
WHBIX PACXOJ0B MO HEMY, 3aBBIIIAIOT MPOIIEHTHbIE CTaBKU, YTO OTHIONb HE
VAYYIIAeT TOJIOXEHHWE IMOTeHIMATbHOTO MOTPEOUTENsT TaKOro GaHKOBCKO-
IO <«IPOAYKTa», KaK WUIOTeYHOEe KpEAUTOBAaHUE.

IIaochl unoTeku

HMrnoTeka maeT BO3MOXHOCTh XHUTh B CBOE KBapTHpe, 3arllaTUB 3a
Hee JHUINb YacTh CTOMMOCTHU. Kpome 3TOro, CymecTBYeT BO3MOXHOCTH
MPUOOPETEHUsT Ha KPEAUTHBIE CpelacTBa OAHKOB KBapTHUP B JIOMax-HOBO-
cTpoiikax. K 6e3yclIOBHBIM MpenMYIIeCTBaM MPUOOPETEHUST XUJIbsl Yepe3
CUCTEMY HWITOTEYHOTO KPEeOUTOBAHUS TaKKe OTHOCSTCS:

* BO3MOXHOCTb Cpa3y cTaTh COOCTBEHHUKOM XXWJIbSI, BBITIJIAUMBast

€ro CTOMMOCTh B PacCpOYKY;

* TMOJIyYeHUE HAJOTOBBIX JILTOT MO KPEIUTY,

+ obecrieYeHWEM IO KPEIUTY CTAHOBUTCSI cama MpuoGpeTaeMast KBap-

THpA;
¢ B YCIOBUSAX IMOCTOSHHOTO POCTA IIEH Ha HEIBUXKUMOCTD €€ TTOKYyIKa
SIBJIIETCSL TOXOIHBIM CIOCOOOM pa3MeIlleHUsT KarmuTaa.

B Hacrosmuii MOMEHT Ha pBIHKE WUITOTE€YHOTO KPeIUTOBAaHMS paboTaeT

psn GaHKOB M WIOTEYHBIX KOMITaHUN. MaKCUMaJ bHBI CPOK KpPEIMTOBA-

' MeXtyHapOIHBIiA OMBIT XWIMIIHOMO UIOTeYHOro KpeautoBanHusi (dpoua «MHcTu-
TYT SKOHOMUKHM ropoma» mis LleHTpa crpatermueckux pa3pabotok), mapt, 2003 T.
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Hus paBeH 20 rogaM, CTaBKM MO KpeautaMm Bapbupyiorcs ot 10 mo 18%
B 3aBUCUMOCTH OT BaJIOTHl KpeauTa (pyOJeBBIM CYeT WJIM BaJIOTHBIN).
CraHmapTHBIN MepBOHavYa bHBIN B3HOC cocTaBisieT 20 — 30% oT croumo-
CTW KBapTHDBHI.

KosdpunreHT 10CTYNHOCTH KHUJIbA

B Poccuu npuHST Ko3(pDULIMEHT JOCTYMTHOCTH XUJbSI, OH MOKa3biBa-
€T, CKOJIbKO JIET HYXHO CEMbe KOTUTb CBOU JOXOJbI, YTOOBI MPUOOPECTH
xwibe. KoadduimeHT onpenensiercs nejeHUeM CpeIHei 1eHbl CTaHAapT-
HOW KBapTUpbI Ha CpeaHEerosoBoi moxon cembu. [lapamokc, HO 3TOT To-
Kazarejab B Poccuu mpubnuxaeTcss K eBponeiickuM ctpaHam. B EBpore
oH kosiebnercss oT 3 no 5 ner. Ecam moaxomauth hopManbHO, TO rpaxaa-
HuHy P® nns npuobpeTeHuUs cpeiHeil KBapTUPbl HYXHO 4YyThb OOJblle
4 cemeitHbIX romoBbIX noxonoB. [lo 3atomy mokaszatento Poccusi HaxomuT-
Csl Ha BMOJIHE HOPMaJIbHOM €BPOIECKOM ypOBHE, HO TpobjieMa B TOM,
YTO KpEeIUTHbIE WHCTPYMEHTHI y Hac He Bcerma AoCTymHbl. Kaxkercs, mo
KeJIAaHHOUW KBapTUpPbl PYKOUl MoJaTh, HO HE TYT-ro ObLIO: W KOIMWUTh, U
JIOJITU OTAAaBaTh MpUAETCS A0JaTo. B no0oMm ciydyae pacueT 3a MOKYIKY
KBapTUpbI pacTsaHeTcss Ha 15 — 20 jet: b0 Ha CPOK BBITUIAT MO Kpenu-
TaM, JIMOO HAa HAKOTUTEJbHBIN Tpolecc.



I'TABA 10. CUCTEMA
OBPAIIEHUWUA B3bICKAHUA U PEAJIUZALONU
XNJIOro NIOMEIMEHNA

OTBEeTCTBEHHOCTDh 3aeMIIHUKA InIpyu HEBBINMOJIHCHUM
CBOMX 0053aTEJbCTB MO JAOTOBOPY HMIIOTEKH

Ecin 3aeMIIMK He BBIIOJHSIET CBOMX O0SI3aTeIbCTB II0 JOTOBOPY, TO
3aJI0TOIepKaTellb BIIPaBe OCYIIECTBUTh OOpallleHUE B3BICKAHMS Ha JKUJIOE
IOMeIIeHNe ¢ Mocienyioleil ero peannsauneii. Ipouenypa peanrnsannu
OCYILECTBJISETCS [UISI MOTalleHUsT KPEOAUTHOM 3aI0/KEHHOCTH 3aeMINMKa
repen kpeautopoM. CrocoObl peaju3alny 3aJI0KEHHOIO MMYIIECTBA —
Ipogaxa ¢ IyOJMYHBIX TOPrOoB M IIpojaxa Ha aykiuoHe (cT. 56 — 59
3akoHa 00 umnoreke, cT. 447 —449 TK P®D).

ITopsaaok peajau3anuy MMyIIeCTBA,
3aJ102K€HHOI0 MO JAOroBOpPY HMIOTEKH

HWmyimecTBo, 3aj0XeHHOE MO JOroBOpy 00 HMIIOTEKe, Ha KOTOpOE IIO
pelleHUuIo cyga oOpallleHO B3bICKaHUEe, pealu3yeTcs IyTeM IIPOJaxu C
NyOIUYHEIX TOpToB. [lopsmok mpoBemeHUS ITyOJMYHBIX TOPTOB IIO IIpoaa-
Ke HMMYIIECTBa, 3aJ0XEHHOTO II0 JOTOBOPY OO0 HIIOTEKE, OIIpeaciiseTcs
IpolecCyaJbHBIM 3aKOHOAATeIbcTBOM Poccuiickoit Menepanuu. [MpuHu-
Mas pelieHre 00 oOpallleHUM B3bICKAHUSI Ha 3aJI0KEHHOE MUMYIIECTBO, CYI
MOXET C COIJIACHs 3aJIOTOAATelIsI U 3aJIoroJepKaTelisl yCTAHOBUTh B pelle-
HUM, 9YTO MMYIIECTBO IOMICXKUT pealn3aldi B MOPSAKEe, IPEIyCMOTPEH-
HOM cTatbeil 59. Takoil Xe crmocob peajm3anuy 3ajJ0XKeHHOIO0 MMYIIeCTBa
MOXET OBITh IIPEeIyCMOTPEH 3ajJorojarejieM M 3ajJoToAcpKaTejieM B COIIa-
ImeHnn o0 YIOBJICTBOpEHMU TpeOOBaHUII 3aJloToAepKaTess BO BHeCyneO-
HOM TOpSIJIKE, 3aKJIIOUYeHHOM B COOTBETCTBUHU C 4acTbio 1 cT. 55 3akoHa
00 umnoreke.

ITy6oauuyHble TOPru
Mo Npojaaxe 3aJ0XKEHHOr0 UMYLIECTBA

Hy6J'II/I'-IHI)IC TOPIU IO MPOoAAXE 3aJOXKCHHOIO MMyIIECTBA OpraHu-
3YIOTCA W IPOBOAATCA OpraHaMM, Ha KOTOPBIEC B COOTBETCTBUU C IIPO-
ECCyaJIbHbBIM 3aKOHOAATCIbCTBOM Poccuiickoit qDC,I[CpaHI/II/I BO3J1aracrcia
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HUCTIOJTHEHWE CYIeOHBIX pelleHU, eCIM MHOe He YCTaHOBJIEHO (denepaib-
HBIM 3aKOHOM. [lyOau4HbIe TOPTHM IO MPOAaXe 3aJI0XKEHHOTO MMYIIECTBa
MPOBOAATCS TI0 MECTOHAXOXACHUIO 3TOro MmyinectBa. OpraHU3aTop my6-
JINYHBIX TOPTOB M3BEIIAET O TMPEACTOSINMX MyOIWYHBIX TOprax He TMO3J-
Hee yeM 3a 30 mHeit, HO He paHee YeM 3a 60 AHEl MO WX MPOBEACHUS B IIe-
PUOANYECKOM U3NAaHUH, SBJISIONIEMCS 0pUIIMaTbHBIM WHGHOPMALIMOHHBIM
OpraHOM OpraHa HCIOJHUTEIbHOUN BJIACTH COOTBETCTBYIOIIETO CyObeKTa
Poccuiickoit denepanuu, ¢ yKazaHWEM JaThl, BpeMEHHM M MecTa MpOoBelie-
HUST TTyOJIUYHBIX TOProB, XapakTepa IMpoJaBaeMOro UMYIIECTBa M €ro Ha-
YaJbHOW TMPOAaXHOM IeHbl. JIuia, XXemaolnue MPUHITH yJ4acTue B IyO-
JINYHBIX TOPrax, BHOCAT 3a1aTOK B pa3Mepe, CPOKU M TMOpPSIIKE, KOTOPbIe
NOJIXKHBI OBITh yKa3zaHbl B M3BEIIEHUM O NMyOJUYHBIX Toprax. Pa3mep
3aJaTKa He MOXeT MpeBBIATh 5% OT HavyaJbHOW MPONAaXHOW IEHBI 3a-
JIOKEHHOTO MMYyIecTBa. JIMIlamM, KOTOpbIe Y4acTBOBAJIU B IyOJUYHBIX
Toprax, HO He BBIMTPaJM WX, 3aJaTOK BO3BpalllacTCsd HEMEUIEHHO IO
OKOHYAaHWU MYyOJMYHBIX TOProB. 3aJaTOK TakKXe IOIJIEXKUT BO3BpaTy,
€CJIM TyGIMYHBbIE TOPTU HE COCTOSUTHCH.

IMpucyrcTBue Ha NYGIWYHBIX TOprax MO TpoAaxe 3aJT0XEHHOIO
MMYIIIeCTBa HE YYacTBYIOIIMX B HUX JIUI MOXKET OBITh OTPAaHUUYEHO TOJIb-
KO OpraHaMu MECTHOTO CaMOYIpaBJICHUsS B MHTepecax MOAAepXaHUs
o0IIecTBEHHOTO Mmopsinka. Ha myGaMYHBIX TOpraxX, BO BCSIKOM ciydae,
WMEIOT TIpaBO TMPUCYTCTBOBATh JMIla, WMEIONIME TpaBa MOJb30BaHUS
MpoJaBaeMbIM WMYIIECTBOM WJM BEIIHBIE MpaBa Ha 3TO UMYIIECTBO, a
TakXXe 3aJoToJepKaTesiu MO TMOCIenyIoIMM UIoTekaMm (cT. 57 3akoHa
00 uIoTeke).

BbiurpaBmmM myGIuYHbIE TOPTU MPU3HAETCS JUIO, MPeIIOXKUBIIEe
Ha TyGJIMYHBIX TOprax Haubojee BBICOKYIO IIEHY 3a MpojaaBaeMoe MMYIIe-
CTBO. DTO JIMIIO U OPTaHU3aTOP MyGIMYHBIX TOPTOB MOMMKMCHIBAIOT B JI€Hb
HUX TIPOBEIEHUS MMPOTOKOJ O pe3ysibTaTaXx MyOJWYHBIX TOPTOB. YKJIOHEHUE
KOro-JI60 M3 HUX OT MOAMMCAHMS MPOTOKOJA BeUeT MOCIEACTBUS, TMpe-
IyCMOTpPEHHBIe ITYHKTOM 5 cT. 448 'K P®. Jlumo, BEIMTpaBIlce ITyOJIMI-
HBble TOPTH, JOJDKHO B TeUEHME TSITU JTHEW IMOCIe WX OKOHYAHUS BHECTU
CyMMY, 3a KOTOPYIO MM KYIUIEHO 3aJI0)XK€HHOE MMYILIECTBO (ITOKYITHYIO IIe-
HY), 3a BbIYETOM paHee BHECEHHOTO 3aJaTKa Ha CYeT, YKa3aHHBI OpraHu-
3aTOPOM TYOJUYHBIX TOProB. [IpyM HEeBHECEHWM 3TOM CYMMBI 3alaTOK He
BO3Bpalaercs. B TedeHMe MATH JHEW ¢ MOMEHTa BHECEHUS MMOKYITHOW Iie-
HBI JIUIIOM, BBIMTPABIIUM IyOJWYHBIE TOPTU, OPraHU3aTOp MYGIMYHBIX
TOPrOB 3aKJIIOYaeT C HUM JOTOBOP KYIUIM-TPOAaXH. DTOT JOTOBOP M IPO-
TOKOJI O pe3yibTaTaxX IyOJUYHBIX TOPTOB SIBJISTIOTCS OCHOBAaHHWEM IS
BHECEHUs] HEOOXOMMMBIX 3amuceil B EXWHBIN TocymapCTBEHHBINH peecTp
MpaB Ha HEOBMKMMOE WMYIIECTBO M CAEJIOK C HUM.
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Cayyam o0bABJEHUS NMYOJUYHBIX TOProB
HECOCTOSABIIUMMCSH

CornacHo ctathe 58 3akoHa 00 MIIOTeKe OPraHM3aTop MyOJIMIHBIX
TOPTOB OOBSBISAECT WX HECOCTOSIBIIMMUCS B CIIydasX, KOTHa:

* Ha MyOJWYHBIE TOPTU SIBUJIOCH MEHee NBYX MOKYyMaTesei;

* Ha MyOJWYHBIX TOpraXx He clejlaHa HamgbaBKa MPOTUB HadyalbHOM

MPOAAXHON LIEHBI 3aJI0XKEHHOTO MMYIIECTBA;
* JINI0, BBIMTPaBIIee MyOJMYHBIE TOPTU, HE BHECJO TMOKYITHYIO LIEHY
B YCTaHOBJICHHBIN CPOK.

ITy6nuuHBIe TOPTU MOJKHBI OBITH OOBSIBICHBI HECOCTOSIBIIMMUCS HE
Mo3IHee 4YeM Ha CJIeIyINWi IeHb ITOocJe TOro, Kak HMeJ0 MecTO
Kakoe-JIM60 M3 yKa3aHHBIX OOCTOSITEIbCTB.

B TeueHue mecATH IHeEU Tociie OOBSABICHUST MYyOJIMYHBIX TOPTOB HECO-
CTOSIBIIMMMUCS 3aJIOTOJepKaTeIb BIpaBe MO COMIAIIEHWIO C 3aJ0rojaTe-
JIeM TIPUOOPeCcTH 3aJI0KEHHOE UMYIIECTBO MO €ro HadaJabHOM MpOomakKHOM
IIeHe Ha MYOJMYHBIX TOpPrax W 3a4ecTh B CUET MOKYIMHOM IIEHBI CBOM Tpe-
6oBaHMsI, obecTieueHHBIE UTIOTEKOM 3TOro uMyinecTBa. K Takomy cornarie-
HMIO TIPUMEHSIIOTCS TIpaBuUja TpaXkJIaHCKOro 3aKoHomateidbcTBa Poccwmii-
ckoii Denepalii 0 AOTOBOpEe KYIIW-TIpomaxu. MmoTreka B 3TOM ciydae
npekpaiaeTcsa. Eciu cornmameHne o MpUOOPETEeHWH MMYIIECTBa 3aJl0ro-
JepXaTejeM He COCTOSITIOCh, He TO3[IHee YeM depe3 MeEcCsIl Mocie MepBhIX
MMyGJIMYHBIX TOPTOB IIPOBOISTCS MOBTOPHBIE MyOaMYHbIe TOprH. HavanbHast
MpoJaxHas IieHa 3aJJOXXeHHOTO MMYIIECTBAa Ha MOBTOPHBIX MyOJIMYHBIX
TOprax, eCcji OHM BBI3BaHbI NMPUYMHAMM, YKa3aHHBIMU B IMyHKTax 1 u 2
4. 1 ct. 58 3akoHa 00 umnoreke, cHuxaerca Ha 15%. Ecau 3amoromepxa-
TeJb OCTaBWJI 3a COOOM 3aJ0XEHHOE WMYIIECTBO, KOTOpPOE IO CBOEMY
XapakKTepy W Ha3HaYeHHWI0 He MOXeT eMy MpUHaIjieXaTh, B TOM YMCIE
HMMYIIIECTBO, MMeEoIee 3HAYUTEIbHYIO MCTOPUYECKYIO, XYTOXECTBEHHYIO
WX UHYIO KYJIbTYPHYIO LIEHHOCTH IJIsI OOIIeCcTBa, 3eMEJbHBIN yJ4acTOK,
OH 00si3aH B TeYeHUE rofa MPOU3BECTH OTYYXIECHHE JaHHOTO WUMYIIEeCTBa
B cootBeTcTBUM cO cTatheil 238 'K P®. Ecnm 3amoromep:karenb He BOC-
MOJIb3yeTCs TIPaBOM OCTaBUTH MpEIMET UIOTEKU 3a COOOI B TeueHHEe Mecs-
11a TMocje OObSIBICHUS MTOBTOPHBIX MyOJIUIHBIX TOPTOB HECOCTOSIBIIMMUCS,
WUIMOTeKa TpeKpalaeTcs.

B kauectBe opraHu3aTopa ayKIHMoOHa II0 IIpoAaaXXeE 3aJIOKECHHOIo MMy-
miecTBa BBICTYIIACT 1/136paHHa;[ JJI 9TOro 3ajoroacpzarejeM C corjiacud
3ajorogareyid CrieuaJIn3npoBaHHasdA opraHM3alusd, KOTopas I[eﬁCTByeT Ha
OCHOBAaHHMU A0TroBOpa C 3ajJoroacpzXKarcejeM M BBICTYIIA€T OT €ro HJIM OT
CBOCTO MMCHM. Hpona)Ka 3aJIOKEHHOIo0 MMyHI€CTBa Ha ayKIIMOHE OOITyC-
KaceTCda, €CJIM ayKLIMOH (ABJIACTCA OTKPBLITHIM. Hpoz[axa 3aJI0OKCHHOTO
MMYHIECTBA Ha 3aKPbITOM ayYKIIMOHE AOITYCKACTCA JIMIIb B CJay4dadx, IpE-
OYCMOTPEHHBIX (bCﬂepaHbHI)IM 3aKOHOM. B TeuyeHue maTu mHel ¢ MOMEHTa 5

5 Tpymipma JI. 1O.
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BBIITOJTHECHU A TpCGOBaHI/IH 06 omyate nMyuaieCTBa oM™ BbIUTPpAaBIIUM
AayYKIIMOH, OpraHu3aTop ayKlIlMOHa 3aKJII4acT ¢ HUM AOTOBOPp KYIUIM-IIPO-
Jaxu. DTOT JOTOBOPp M IIPOTOKOJI O pE€3yjibTaTaX ayKIIMOHa ABJIAIOTCA
OCHOBaHHEM JIJISI BHECEHMSI HEOOXOIMMBIX 3amuceil B EquHbIiL rocymapcCr-
BECHHbINA PpeECTp IMpaB Ha HEABMXKMMOE MMYIICCTBO U CACJIOK C HUM.

Ciayuyau nmpekpameHusi ooOpameHus B3bICKAHUS
HA 32JI0JKEHHOe UMYLIECTBO

JoJKHUK TI0 00ecrieYeHHOMY MIIOTeKOi 00513aTesibCTBY U 3ajloroja-
TeJb, SIBISIOUIANACS TPETbUM JIMIIOM, BIIpaBe MpeKpaTuTh obpaleHue
B3bICKAHUs Ha 3aJI0KEHHOE UMYIIECTBO, YIOBJIETBOPUB BCe 0OecreuyeHHbIe
UNOTEKOU TpeOGoBaHUs 3ajiorofiepXkaTesiss B 00beMe, Kakoil 3T TpeboBa-
HUS UMEJIM K MOMEHTY YIIaThl COOTBETCTBYIOIIMX CyMM. DTO NpaBO MO-
KeT OBITh OCYIIECTBJIEHO B J1000€ BpeMs N0 MOMEHTa IMpPOJaxu 3ajio-
JKEHHOTO MMYILECTBA Ha MYOJIMYHBIX TOprax, ayKlMOHE WIU M0 KOHKYPCY
00 MpUOOpeTeHUs TpaBa Ha 3TO UMYILECTBO B YCTAHOBJIEHHOM TOpPSAKE
3anoroaepxareneMm. Jlumo, Tpebyloilee npekpalieHuss oOpalieHus B3bl-
CKaHMs Ha 3aJI0XEHHOE MMYIIECTBO WJIM €ro peajiu3alnu, o0si3aHO BO3-
MECTHUTb 3aJIOTO/IePKATENI0 PAcXO/bl, TTIOHECEHHbIE B CBSI3U C OOpallleHueM
B3BICKAHUs Ha 3TO MMYILIECTBO U €ro peajau3aiueil.

CymMa, BbIpyYe€HHasl OT peaju3aluyd UMYIIEeCTBa, 3aJI0XKEHHOTO IO
JIOTOBOpPY 00 MMOTEKe, MOocje yAepKaHUs U3 Hee CyMM, HEOOXOIMMBbIX
IJISI TIOKPBITUSI PACXOMIOB B CBSI3U C OOpallleHueM B3bICKAHUS Ha 3TO UMY-
1IECTBO M €ro peaju3alueil, pacrnpeaessieTcsl MexXay 3asBUBIIMMU CBOU
TpeOOBaHUSI K B3bICKAHUIO 3aJIOro/epXaTessMU, APYTMMU KpeauTOpaMu
3ajiorojaTesiss MU caMuUM 3ajorojmareineM. PacmnpeneineHue TpoOBOAMTCS
OpraHoM, OCYUIECTBJISIOIIMM MCIIOJHEHUE CYNeOHBbIX pellleHUil, a eciu
B3bICKAHUE Ha 3aJI0KEHHOE MMYIIECTBO ObLI0 0OpallleHO BO BHECY/IeOHOM
MopsiIKe — HOTApUYyCOM, YIOCTOBEPUBIIUM COTJIAIIEHUE O TAKOM IOPSIIKe
B3BICKAHMS, C COOMIOAEeHNeM TpaBui ctatbeit 319, 334 (m. 1), 350 (m. 5, 6)
I'K P® u cratbu 46 3akoHa 00 umoteke. Eciu mpeaMeToM MIOTEKHU, Ha
KOTODBI 0OpalaeTcsi B3bICKaHUE, SBJISIETCS TOCYAapCTBEHHOE WM MYHU-
LIMTMaJIbHOE MMYIIECTBO, CYMMBbI, TOJJIeXalllue MepeuyrucieHUuIo 3ajorona-
TEJII0 B MOPSJKE U OYEPETHOCTU, KOTOPBIE OIpeaeieHbl HACTOSIIENH CTaTh-
eif, 3aUMCHSIIOTCA B COOTBETCTBYMOIIMI OomkeT. OCTaTOK CyMMBI IMOCie
MoranieHus KpeJauTa ¢ yYeTOM PacxofOoB Ha MpOLenypy oOpalieHUus B3bl-
CKaHMs M peajr3alluy XKUJIOTO TMOMEIeHWs] BO3BpalllaeTcsl ObIBIIEMY 3a-
joropatento. B ciyyae oOpaileHUsT B3bICKaHMSI Ha XWJIbe, MPUOOpPETEeH-
HOE€ IO MIOTeKE, 3aeMIIUK U BCE COBEPIIEHHOJETHUE YJIEHBl €ro CeMbU
JAIOT corjlacue Ha OCBOOOXJEeHWE MPUOOPETEHHOTO XUJIbs, YIOCTOBEPSIIO-
meecss HotapuycoM. [locye obpailieHUs] B3bICKAHUSI Ha 3aJI0KEHHBIN XKU-
JIOW IOM WJIM KBapTUPY U peaju3alluy 3TOro MMYIIEeCTBa 3aJoroiaTesib U
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IIPpOXKKUBaOIMME COBMECTHO C HUM YJICHBI €ro CEMbU 00sI3aHBI TIO TpC6OBa-
HUIO COOCTBEHHHUKA XXMUJIOr0 J0Ma WIn KBapTupbl B TCHCHUE MECALIa OCBO-
00AUTh 3aHUMAEMOE MOMEICHUE Ipu yCJIOBHUH, YTO:

* XWJIOW IOM WJIU KBapTupa OBUIM 3aJI0KEHBI IO JOroBOpy 00 wuro-
TeKe B obecIieucHue BO3BpaTta Kpe€aura, nNpeaoCcTaBJICHHOTO Ha ITpU-
06pCTeHI/Ie nJIn CTPOUTCIBCTBO 3TOIO KMJIbA,

IpoXMBarwOIIME COBMECTHO C 3ajiorogaTcjeM 4YYJICHbI €ro CEMbU
Jajan A0 3aKJIIUYCHHUA JOTroBOpa 00 HUITOTEKE, a €CJINM OHU OBLIN
BCEJIEHBI B 3aJI0OKEHHBIA XWJIOW AOM WU KBapTUpy IMO3XE —
OO0 HMX BCCICHHA, HOTapHaJbHO YIOCTOBCPECHHOC 00513aTEIbCTBO
OCBOOOAUTH 3aJ0XEHHBIA XWJIOW OOM WU KBapTupy B CcCliydyae
O6paH_IeHI/I$I Ha HEro B3bICKaHUA. ,

.HI/IIIa, MIPOXUBAIOIINE B 3aJOKCHHBIX XKWJILIX AOMaX WJIMW KBapTHUpax
Ha yCJIOBUAX AOroBopa HaliMa Wiu ap€HAbI XKMWJIOTO IMOMEIICHUA, HE IIOO-
JIEXKAT BBICCJIICHUIO IIpU p€ajrM3alluM XKMWJIOT0 JOoMa MJIM KBAapTUDPBLI. 3a-
KJIIOYEHHBIM ¢ HUMM 10 3aKJIIOUEHUS JOoroBopa 00 umnorexke JOroBoOp Hau-
Ma WM ap€HAbI XKMJIOTO ITOMCIICHUA COXPAaHACT CUITY.

HOpH)IOK OCYLICCTBJICHUA ITpaB 110 3aKJ1aJHOM

TpeboBaTh UCHOJHEHUS OCHOBHOIO 0053aTeIbCTBAa, 00CCIIEUYEHHOIO
MIIOTEKOM, MOXET J1000 3aKOHHBIM Biadeliel] 3aKjJaaHOl, a He TOJbKO
3aJI0TOICPKaTeb.

IIpu peanm3zanuuy cBOMX IIpaB Bilafeliell 3aKJIagHOIl 00sI3aH IpeabsB-
JIITh 3aKJaAHYIO JWIY, B OTHOLIEHUM KOTOPOTO OCYILECTBJSIETCS TaKOe
npaBo, IO €ro TpedboBaHU. TakuM JIMLIOM MOXET ObITh JIUOO caM 3aJIoro-
JnaTesb, JTUOO JOJXKHUK.

WcknoueHnueM OyayT clieayrolive ciaydau:

* KOrJa 3akJjiagHas IpU €€ 3ajore IepedaHa B JEMO3UT HOTapuyca;
* 3akJlaJHasl 3aJl0XEHa C mepegadeil ee 3aJ0roaepKaTesio.

JIOM>KHUK MO OCHOBHOMY 00s3aTe€JbCTBY OyAeT morauiaTh CBOW HOJT
MOJHOCThIO JIMOO YACTUYHO COIVIACHO MJIaHy IOralleHusl OoJra myTeM
HaJuIeXallero MCIOJHEHUsI CBOMX 00sI3aHHOCTel mo 3akiamHoil. Kak yxe
TOBOPUJIOCh, WCHOJHEHUE CBOMX 0053aTENbCTB MOJKHUK OCYILIECTBIISIET
3aKOHHOMY BJajeJiblly 3aKJaadHOW JTUOO WHOMY JIUIY, KOTOPO€ MUCbMEH-
HO YIMOJHOMOYEHO Ha 3TO 3aKOHHBIM BiaAesbleM. [1o uCroJHeHUU AOJIK-
HUKOM CBOEro 00s13aTeIbCTBa, 00ECIEYCHHOIO MUIIOTEKO U yIOCTOBEpPEH-
HOTO 3aKJIagHOM B IOJHOM OOBbeMe, 3aJlorolmepxKaTeib o0s3aH IepenaTh
3aKJIaJHYyI0 3ajorogarento. Eciau o0s13aTelbCTBO MCIIOJHSETCS IO YacTsIM,
TO 3aJIoToJepXKaTesib HOKEH yIOCTOBEPUTh TakKue (DAKThl TAKUM CIIOCO-
OOM, KOTOpPBIii OHO3HAYHO CBUIETEIbCTBOBAJI Obl O HaJeXallleM MCIIO0J-
HEeHUM 00513aTeIbCTBA JJISI BO3MOXHBIX IMOCJIEAYIOIIMX BaadeablieB. Taku-
MU CHOCO0aMM MOTYT OBIThH IIPUJIOKEHUE COOTBETCTBYIOIINX (DMHAHCOBBIX

5*
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JMOKYMEHTOB K 3aKJIaJHON OO COBeplIeHWe COOTBETCTBYIOIIEH 3amucu Ha
3aKJIaJJHON O YaCTUYHOM WCIIOJJHEHWU 0053aTeIbCTBA.

Ilpu 5TOM HaxoXJeHUe y 3aJ0rofepxXaTess 3aKJIaJHOU JMOO OTCyT-
CTBME Ha 3aKJIaIHOW OTMETKM O YaCTUYHOM MCIIOJTHEHUU 00s13aTesibCTBa
OyZIeT CBUIETEJIBCTBOBATH O TOM, YTO OOSI3aTEILCTBO MOJHOCTHIO WJIM Yac-
TUYHO HE UCTIOJIHEHO, €CJIM MHOE HE JOKAa3aHOo.

He Oymer cuuTaTbhCs MCIOJHEHHBIM O0SI3aTEILCTBO, YIOCTOBEPEHHOE
3aKJIalHOW, B cllydyae Mepeaadyu 3ajorojiepxkareseM AaHHOW 3akKIagHOU
nHOMY Juiy. B 3TOM ciyyae mepenaya 3akJIaflHOW O3HA4yaeT W TMepenady
BCEX YIOCTOBEPSIEMBIX €I0 MpPaB B COBOKYIMTHOCTA HOBOMY JIWILY, KOTOPOE
OyZeT SBJISTHCS 3aKOHHBIM BJIQACNbLEM 3aKJIaJHOMN.

Bnanenen 3akilamHoOl mpu3HAeTCsl 3aKOHHBIM, €CJIM €ro mpaBa Ha 3a-
KJIaHYyI0 OCHOBAaHBI Ha CAEJKE MO Mepefadye MpaB MO 3aKJaaHOW, a Ha
3aKJIAAHOW CcIeJlaHa COOTBETCTBYIOIIASI OTMETKA MPEAbIAYINUM BJIaleNib-
ueM. Bmageneny mpu3HaeTcss HE3aKOHHBIM, €CIM 3aKJaJHas OKa3auach y
HEro B pe3yJbTaTe XUINEHUS WIM WHBIM 00pa3oM MOMHUMO BOJM JIWIIA,
CIeNIaBIIETO TEePeNaTOYHble HAANKWCHA Ha 3aKJIaIHOW, a TaKOW Biamenell
3HaJl, IpuobpeTrast 3aKJamgHylo, 00 3ToM JIKMOO0 HoJKeH ObL1 3HaTh. [Ipm
9TOM BaXXHO TO, YTO (haKT XUIIEHWS WJIU BBIOBITUS U3 3aKOHHOTO Biaje-
HUS KaKOTro-Ju0O0 WA JOJXKEH OBITh TOKAa3aH B YCTAHOBJIEHHOM 3aKOHOM
TMopsIIKe.

3aKOHHOMY BIIafeNibIly 3aKJaIHOW TpUHAIJIEXaT BCE YAOCTOBEPEH-
HbIE €10 TIpaBa, B TOM YWCJIE MpaBa 3ajJOroiepxkaresis U mpaBa KpeauTopa
1Mo obecreyeHHOMY MIIOTEKO 00513aTeIbCTBY, HE3aBUCHUMO OT MpaB MepBO-
HAYaJIbHOTO 3aJiorofepXaTeiiss W TPEeAUIeCTBYIOIIUX BIANEIbLIEB 3aKJal-
Hoii. [lpu mepemade mpaB MO 3aKJATHOW C YACTUYHBIM WMCTOJHEHUEM
OCHOBHOT'0 0053aTeJIbcTBA T€ 00513aTeJbCTBA, KOTOPbIE JOJKHBI OBITH
WCTIOJIHEHBl O MOMEHTA Iepelavyu MpaB MO 3aKJIaJHOU, CYUTAIOTCS UC-
MOJHEHHBIMU. JIOMKHUK 00s13aH MCIONHAThH 00513aTeIbCTBO HaJIeXaluM
00pa3oM: OO IMyTeM TMOJHOTO MCIOJHEHUsI 00ecreuyrnBaeMoro o0s3aTeb-
CTBa, JINOO IMyT€M YACTUYHOIO MOTAIEHUSI J0JIra B COOTBETCTBUU C IIja-
HOM TOoTalIeHus 3a00KeHHOCTU. Ecnu 3aknagHasi HaXOAUTCS B AEMO3UTE
HOTapuyca, MOJKHUK HUCIOJHSET CBOE 0053aTEIbCTBO IYyTEM BHECEHWUS
JoJra B AEMO3UT HOTapuyca.

DenepanbHbIil 3aKOH 00 WIMOTEKe MpeaycMaTpuBaeT cliydyau, Korma
NOJKHUK BIIPAaBE OTKa3aTb MPEIbSIBUTENIO 3aKJIaIHOW B UCIOJHEHUMU.
Takoe BO3MOXHO, €ciu:

* CyIOM NPUHSIT K PACCMOTPEHUIO UCK O MPU3HAHUU HENEWCTBUTEIb-

HOW YCTYNKM MpaB IO JAaHHOW 3aKJIaAHOM;
* CyIOM MPUHST UCK O TIPUMEHEHUU TOCIEACTBUN HEAEHCTBUTEIHHO-
CTU CHEJIKM MO YCTYIKE MpaB IO 3aKJIaJHOM;

* TIpeIbSBJICHHAS 3aKJaaHas HEAEHCTBUTEIbHA B CBSI3U C €€ yTpaToil

3aKOHHBIM BJIaJeblIEM W BbIAAH €€ AyOJIMKar;
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¢ NpCabABICHHAA 3aKjIaaHasd HEIEeNCTBUTENIbHA B CBSI3U C HapyumcHu-
€M I1opdaKa €€ BblJayu, a TAaKXKE I[y6J'II/IKaTa, 3a KOTOpI:IfI JOJIDKHUK
HEC OTBE€YACT,

¢ JOJLKHHUK, COrj1aCHO 3aKOHy 00 UIIOTEKE, IMPU3HACTCA YaCTUYHO MC-
MOJHUBLIMM 00513aTeIbCTBO. Takum CJIydacM ABJIACTCA II€pE€aayda rpaB
10 3aKJIaJHOM ¢ YaCTMYHBIM MCITOJTHEHHUEM 00eCIIeYeHHOTO UITOTEKO
O6H33TCJ'[I)CTBa, eClIi TaKuhe 00sI3aTeNIbCTBA JOJIKHBI OBITh MCIIOJIHE-
HbI 10 MOMCHTA II€p€aadyu IipaB, TO IIOCJIC IEp€aayu OHU B JII000M
CJiydyac€ NMpuU3HAKTCA UCITOJIHCHHBIMU.

Kax HaxoxXmeHWe 3aKJagHOW y 3aJoroiepXaTessi CBUACTEIbCTBYET
0 HEUCITOJIHEHUM JOJKHUKOM CBOETO 0OO0SI3aTe/IbCTBA, TaK M HAXOXIEHHE
3aKJagHON y MOMXKHWKA WIW B TOCYIapCTBEHHOM pPErMCTPAallMOHHOM
opraHe CBUIETEIbCTBYET O HaiexkallleM MCIOJHEHUU TOJDKHUKOM CBOMX
0013aTeJILCTB, €CJIU MHOE He J0Ka3aHOo WIM He mpenycMoTpeHo Dexe-
paJbHBIM 3aKOHOM. JIMII0, KOTOpoe oGiafgaeT 3aKkjaJaHOW, 0bs3aHO He3a-
MEIJIUTEeIbHO M3BECTUTh 00 3TOM BCeX JIWII, YKa3aHHBIX B 3aKJIagHOMN.
Ecnu 3aknamHast TTOMJIEXHWT B COOTBETCTBMM C 3aKOHOM aHHYJISIUHU, TO
PETHCTPUPYIONIUI OpraH 00si3aH MPOU3BECTH aHHYJISIUIO MTyTeM MPOCTaB-
JIEHUsI Ha ee JIMIEBOM CTOPOHE ITaMITa «IoTallleHO» WJIM MHBIM 06pa3oM,
3a UCKITIOYEHUEM e (DU3MYECKOTO YHUYTOXKEHMSI.

Yrpara 3aKJIaaHOI

B cnyyae ecnu mo kakum-au0O0 MpUYMHAM 3aKjaaaHas yTpayeHa, TO
OHa MOJJIEXUT BOCCTAHOBJIICHUIO B CJEAYIOLIEM MOPSAKE.

1. JIutio, o3HaueHHoe B EQMHOM rocymapcTBEHHOM peecTpe TpaB Ha
HEABXXUMOE MMYIIECTBO U CIAEJIOK C HUM KakK 3aJIOTOJepXaTelb, HANpaB-
JISIET 3asIBJIEHUE B afpec 3aJloroAaTelisl, a Takke NOJKHUKA, €CIU 3aJI0T0-
aTeNb SIBASETCS TPETBUM JIAILIOM IO OOECIEYEeHHOMY MITIOTEKOU 00s13a-
TenbcTBY. llpu aTOM maHHBIE, comepxamuecsi B EquHOM rocymapcTBeH-
HOM peecTpe, AOJXHBI YCTaHABJIMBATh 3aKOHHOCTb BOCCTaHABIMBAEMBIX
npaB I0 YTpAUYE€HHOM 3aKJaAHOM.

2. B uHOM ciyyae cynm B mopsiike ocoOOro NMpou3BOJCTBA BBIHOCUT
pelieHWe Mo Aeny o0 ycTaHOBJIEHUM (haKTOB, MUMEIOIIUX IOPUIUYECKOE
3HAYCHUE.

3. 3anorogaresb M JOJKHUK (€Cv 3ajlorojaTeib — TpPeTbe JIMIO 10
OCHOBHOMY 0053aTeJbCTBY) 00si3aHbl B MUHUMaJIbHO KOPOTKHE CPOKU
COCTaBUTH AYOJIMKAT 3aKJaTHON C OTMETKO Ha HeM «IyOJuKaT» U Tepe-
JaThb €ro0 B TOCYHAPCTBEHHBIA PETUCTPUPYIOIIUIA.OPTaH.

4. TocymapcTBeHHbBI pEerucTpUPYIOLIUI OpraH BbIJAET AYOIMKAT 3a-
KJIaJHOW JIWIly, yTpaTuBlleMy 3akjanHylo. [lpu stom ayOnukat HoJKeH
MOJIHOCThIO COOTBETCTBOBATh YTpaueHHOW 3akKjagHol. 3a Bce yOBITKH,
KOTOpBIE MOTYT BO3HUKHYTh B CBSI3U C TAKUM HECOOTBETCTBHUEM, HECET OT-
BETCTBEHHOCTb JIMIIO, COCTaBUBIlEE MyOaMKart.
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HOpH)IOK ITOJIYYEHUA UITOTEYHOIO Kp€auTa

BaHKM MpenocTaBIsTIOT XUIUIITHBIE UITOTEYHbIe KPEAUTHI KakK B pyOJIsXx,
Tak 1 B BajoTe. TpeGoBaHMs, MPEAbIBIseMble K MOTEHIIMAIbHBIM KIUCH-
TaM, MOTYT U3MEHSThCS B 3aBUCUMOCTH OT GaHKa, HO, KaK MPaBWJIO, 3TO:

* HaJu4ue TOCTOSHHOM paboThl B TOM pervoHe, TIe MpOoXWBaeT 3a-
eMIIINK;
HaJM4ue JOCTATOYHOTO COBOKYITHOTO MOXOJa Ha CEeMbIO JUIST Tora-
IEeHWST KPEeInTa;
HaJlnure COOCTBEHHBIX JACHEXKHBIX CPEICTB IJIsI BHECEHUST TMepBOHA-
YaJbHOTO B3HOcAa. PazMep Takoro B3HOCa MOXET M3MEHSIThCS B 3a-
BHCUMOCTHU OT MPUOOPETAEMOTO XUJIOTO MoMeleHus. Tak, mis mo-
KYIKM KBapTHUPHI HEOOXoAMMO UMeTh He MeHee 20% OT CTOMMOCTH
MPUOOPETAEMOTO XWJIbSI, a JJISI XUJIOTO JoMa pa3Mmep B3HOca CO-
ctaBuT He meHee 40% OT ero CTOMMOCTH.

HmoTeuHbIl KPEeAUT OTIMYAETCS OT OOBIYHOTO KpeauTa CBOUM IIejie-
BBIM HasHayeHWeM. OH TIpeIOoCTaBIsAeTCS MCKIIOUUTETbHO ST TIpuodpe-
TeHUs XWibs. [Ipu 3TOM OCHOBHBIM OOeCIeYeHHUEM IO TaKOMY KDPEIUTy
SIBJISIETCS MITOTEKa MPUOOPETaEMOTO KUJIbSI.

VYcnoBusg u CPOKM IIPE€AOCTAaBJICHUA KpEAUTa

OOBIYHO MITOTEUHBIN KPEeIUT IIPEAOCTaBIIsIeTCSI Ha cpoK oT 5 mo 20 Jer,
Kak mpaBuio, 910 15 jmer. CTaBKa KpeauTa 3aBUCUT OT BHMIA BaTIOTHI, B
KOTOPO# TpenocTaBisieTCs] KPEAUT, W JJIs MOKYNMKW KaKOTO XUJbsS OH
oepercs.

Tak, craBKa KpeauTa B pyoJisix cocTaBisieT oT 9 no 15% romoBbIX, B
Bamore — oOT 14 1o 20% roaoBbIX.

CraBKa KpeauTa JJIsI TTOKYIMKW KBapTUPHl Ha TIEPBUYHOM DPBIHKE He-
IBIKUMOCTU cocTaBiisieT 14—17% TOmOBBIX JO perMcTpallMy IMpaBa co0-
CTBEHHOCTH Ha XWJIbe, TOCJie TaKoi perucrpauun — 12 — 15% romoBbIx.

CraBKa KpelWTa Ha BTOPUYHOM DPBIHKE HEIBMXXMMOCTU COCTaBJISECT
12 — 15% romoBBbIX.

CraBKa KpeIuTa Ha TMOKYIKY XWJOTO JOMa MPUMEPHO COCTaBUT
16—17% TOmOBBIX, a TIPU CTPOUTEIBCTBE COOCTBEHHOTO JOMa CTaBKU
oyayr 18-20%.

BrimiaTa monra JOJXKHA OCYHISCTBISATHCS PaBHOMEPHBIMU TLIaTeXa-
MM €XEMEeCSIYHO M cocTaBisaTh He MeHee 20%, HO He Oonee 60% oT coBO-
KYITHOTO J0XOJa CEMbH.

Pasmep mpemocTaBisieMOTO KpeauTa OIMpenesseTcsl 3aeMIIMKOM CaMo-
CTOSITeTbHO. MUHUMAJILHBIN pa3Mep KpenuTa s MPHOOPEeTeHUsT KBapTH -
pul coctaBisgeT 10 ThIC. moJUTapoB, a MakKcHMMalbHbI pasmep 300 ThICTY
nosutapoB. KpeauT mjist TOKYIKHU XWIOTO JOMa COCTaBJISIET COOTBETCTBEH-
HO 30 ThICSIY 1 1 MWJUIMOH AOJIJIapoOB.
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Hepequb JOKYMCHTOB, HEOOXOAUMBIX IS pPacCMOTpPCHUA 3adBKM Ha
IIOJIYYCHUE MIIOTCYHOIO Kpe€auTa, yCTaHaBJIMBACTCA ITO YCMOTPCHUIO 0OaHKa.
PaCIHHpCHHI:IfI MNEpEYCHb TAaKUX JOKYMEHTOB COCTAaBJIAIOT:

OcHOBHbBIE JAOKYMECHTbI

* KOIMS MACIIOpTa 3aeMIIMKA;

* KOIMs 3arpaHmacropra (Ipy HaJIW4WM) 3aeMIINKa;

* KOIIMs CTPaxOBOTO CBUACTEILCTBA TOCYIApPCTBEHHOIO ITEHCHOHHOIO
CTpaxOBaHMs 3aeMIINKa;

* Komnus cBuuetenbcTBa o npucBoeHuu MHH;

* CIIpaBKa O perucTpanuy (BBINKMCKAa U3 JOMOBOM KHUIHM) IO MECTy
KUTEIbCTBA 3aeMINMKa”

* KOIUS JTOroBOpa KOMMEPYECKOro HaliMa KBapTUPHI (IIpY HAJIWMYNN);
* XapaKTepUCTUKA XWJIOTO IMOoMeIleHUs (Komus (MHAHCOBO-JIHUIIEBO-
ro cyeTra), CIyXallero OCHOBHBIM MECTOM XUTEIbCTBA 3aeMIIUKA;

* KOIIMM TOKYMEHTOB 00 0oOpa3oBaHMU (aTTECTAThl, OTUILJIOMEI) 3aeM-

IIMKa.

JIOKyMEeHTbI, TOJATBEPKIAAIOIIHE
ceMeiiHOe MOJIOKeHHe 3aeMIIUKa

* KONUs CBUAETENBCTBA O Opake;

* xonwusa(M) CBUAETEIBCTB(a) O POXICHUM JeTel 3aeMInMKa (IIpH Ha-
JINYNN);

* KOs CBUIETENBLCTBA O PacTOPXKEHUU Opakxa;

* KOTHUS CBUAETENBCTBA O CMEPTU POAUTENIEeH, JeTeil, Cympyrop”

JIOKYyMEHTbI, NMOJATBEPKAAIONIINE 310POBbE 3aeMIIMKA

* KOIMS BOEHHOIO OMieTa 3acMIINKa,

¢ KoIuid BOOIUTEIIBCKOTO YAOCTOBEPECHUS 3aCMIIMNKA,

¢ CIIpaBKa M3 IICMXOHCBPOJOTMYECCKOI0 ANUCIIaHCEpa 3acMIIMKa (HpI/I
OTCYTCTBUU ABYX BbIHMICTICPECYMUCIICHHBIX HOKyMCHTOB);

¢ CIIpaBKa M3 HapKOJOTHMYECCKOIo AMCIIaHCEpa 3aCMIMKa (HpI/I OTCYT-
CTBUMM JIBYX BbIIICIICPCUYMCICHHBIX HOKyMeHTOB).

,HOKyMeHT]:l, NOATBEPKIAIOIIHNEC 10X0Abl 3ACMIIIUKA

* KONUs TPYIOBOM KHUXKHU 3aeMINUKa, 3aBepeHHas paboTomaTesieMm;

* CIIpaBKa ¢ MecTa paboThl O pa3Mepe J0oXOlIa 3a WMCTeKIIUW KajieH-
JOApHBIA TOA W WCTEKIIWE KaJeHAapHbIe MeCSIbl TeKYIIero KajeH-
napHoro roaa (mo dopme Ne 2-HIADJ);

* KpaTKas WHGbOpPMAIKs O pojae HesATeJbHOCTH (B TMPOU3BOJBHOM
bopme);
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* KOTHMS HAJOTOBOM JeKJIapaluy 3a MPEIbIAYIIUi OTYETHBIN MEePHO,
3aBepeHHas HaJIOTOBOW MHCITEKLIMeH (TTpU HAJIUIWN);

* KOMHUS TPYHOBOTO KOHTpakTa (TIpW HaJW4YMU);

* KOMUs TPYIOBOTO KOHTpaKTa M CIpaBKa C MecTa JOMOJHUTEIbHOI
paboThl 060 BCeX MPOM3BEACHHBIX BBITIATAX 3a MCTEKIIUN KaJeH-
NApHBIN TOA M WCTEKIIWe KaJeHAIapHbIe MeCSIbl TeKYyIIero KajeH-
mapHoro roga (mo dopme 2-HA®DJI) mmpu Hanudum TOMOJIHUTEIb-
HBIX JOXOJOB OT IPYTUX OpraHW3aIlvii.

WNndopmanusa o6 akTuBax 3aeMIIMKa

* IIOKYMEHTBHI, MOATBEpPXKIAIoNIe UCTOYHUK (hOPMUPOBAHUS TTEPBOTO
B3HOCA (IpM HAIUIUM);

* IIOKYMEHTBI, MONTBEPXKAAIONINe HAIMINE B COOCTBEHHOCTH KBApTHUPBI
(moMa), TpemoCTaBISIOTCS MPaBOYCTAHABIMBAIOIIME JOKYMEHTHI,

* IIOKYMEHTBI, TOATBEPXAAIOIINE HATUYNEe B COOCTBEHHOCTH JOPOTO-
CTOSIIIIEr0 WMYyIIeCcTBa (Jada, aBTOMOOWJIb, 3eMeJIbHbIE YYacTKH,
SIXTa U T.0.);

* IIOKYMEHTHI, TOATBEPXXAAlolIe HaJIWdue CYeTOB B OaHKax (KapTou-

HBIX, JEMO3UTHBIX, TEKYIIMX, MO BOCTPeOOBAaHUS W T.I.), C BBIMKUC-

KaMU 3a TOCJIeIHUE IIeCTh MeCSIIEB;

JMIOKYMEHTBI, MOATBEepXIaloNue HaJlnIue B COOCTBEHHOCTU IIEHHBIX

Oymar (BBIMMCKY M3 PEECTPOB BIIAICNbICB LIEHHBIX Oymar).

JIOKYMEHTBI, MOATBEPXKIAIOIIHE
TeKylme 00s3aTeIbCTBA 3aeMINUKA,
a TaKKe KPEIUTHYI0O MCTOPHIO 3aeMIIUKA

* KOMHUU KPEAUTHBIX TOTOBOPOB (IOTOBOPOB 3aiiMa, KYIUIM-TIPOJAXKHU
C paccpoyKoil TjaTexka) ¢ BBIITUCKAMU CO CUETOB IO YYETYy CPEICTB
MPEeIOCTAaBICHHOTO KpeAuTa W KOMUM (MHAHCOBBIX JOKYMEHTOB,
MOATBEPKIAIOIINX MCIIOJHEHNE 00sI3aTeNIbCTB JTMOO CIpaBKa O CO-
CTOSTHUM'CCYTHOM 3aT0JKEHHOCTH.

CeeneHusi 0 MPoAaBIEe KBAPTHUPHI

¢ KOIIMM ITacCIIOPTOB BCEX COBEPIICHHOJICTHUX YICHOB CEMbU IIPpOJABIIA,
¢ CIIpaBKa u3 HapKO/HCI/IXOHCBpOJ’[OFI/I‘-ICCKOI'O JUucCIiaHcepa.

JIOKyMEeHTBI, TpeIcTaBjseMble NpeanpuHUMATEIAMA
0e3 00pa3oBaHUs IOPUANMYECKOro JIMIA

* KOMUs CBHIECTEIbCTBA O PETUCTPAlMM TPeANpUHUMATENS;
* JIMIEH3UU JJIST 3aHATHS TPOoGheCCHOHATBHON NesATeIbHOCTBIO (MpU
HaJIW4un);
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* HaJIOTOBBIC NeKJIapallid O JOXO0JaxX 3a MpeAbIAyIIre IBa KajleHaap-
HBIX TOJa;

* BBINIMCKHU MO PacYeTHBIM M MHBIM cyeTaM (TIpU HAJIMYKMU) B GaHKax

3a mocienHue 12 Mecsles;

* BBIMMKCKA W3 KHUTW ydeTa JOXOIOB M pACXOJOB 3a IOCIEIHUE

12 MecsieB (MTOTOBBIE CYMMBI JTOXOIOB M PAacxoloB B pa30HBKe
1o MecsIiaM), 3aBepeHHasl MeyaThio WUIM TOAMUCHIO TTPeANpUHIMA-
TeJs.

CpoK ISl pacCMOTPEeHUsI MOJaHHBIX TOKYMEHTOB Ha TpeaoCTaBIeHUE
WIOTEYHOTO KpenuTa OOBIYHO He TpEeBBIIIaeT ABYX Henedb. [Ipu mosyde-
HUM TOJIOXUTEIHLHOTO OTBETa 3aeMIIUK OIMpeaesaeTcss ¢ BHIOOPOM KBap-
TUPBI, TIOCJIE Yero 3aKII04YaeTcsl KPeIUTHBIM noroBop. JleHbru Mo Kpe-
IUTHOMY IIOTOBOpY TMPEIOCTABISIOTCS TIOCJe 3aKJIIYeHUs ITOTroBOpa
KYITU-TIPOJaXW HEIBMKMMOCTU M €r0 TOCYIAapCTBEHHON perucTpaivi.

CTanOBaHl/Ie npv MOJYY€HHUHM HINOTECYHOro Kpeaumra

BonpmmHCTBO 6aHKOB MPEeAOCTABIISIIOT MITOTEYHBIM KPEOUT IIPU YCIIO-
BUM 3aKJIIOYEHMs ITOTOBOPOB cTpaxoBaHMsI. CTpaxoBaHME IIPU3BAHO 3a-
IIUTUTh MHTEPECHl KaK 3aeMINMKa, TaK U 0aHKa B Ciiydyae HACTYIUICHUS
crpaxoBoro ciydas. CTpaxoBaHUIO MOIJIEXKAT:

* mpuobpeTraeMasi HEABUKHMMOCTb OT PUCKOB ITOBPEXACHUS W YHUY-

TOXEHUS .
* PHCK yTpaThl IIpaBa COOCTBEHHOCTH Ha IPHUOOpPETAEMYI0 HEIBVKM-
MOCTB;

* XW3Hb W TPYAOCIIOCOOHOCTDH 3aeMIIUKA.

O0s13aHHOCTD YIUIATHI CTPAXOBOW IpPEeMUM IIO0 JOTOBOpPaM CTpaxoBa-
HUS JIEXUT Ha 3aeMIIUKE U COCTaBJIsIeT MpuMepHO 1,5% OT cyMMbI Kpeau-
Ta. JIOrOBOpPH 3aKJII0YAIOTCS CPOKOM Ha OOMH TOX, W IIPU ITOCIeAYIOIIeM
MPOMJICHUU pa3Mep CTPaxOBOW mpeMuu OylaeT YMEHBIIAThCSI B COOTBETCT-
BUM C CYMMOI1 OocTaTKa KpeAuTa Ha IaTy 3aKJII0YeHHUsS HOBOTO IOTOBOpA.
B 00s13aHHOCTh CTpaxoOBIIMKA BXOIMWT IIPOBEpPKa <«IOPUANICCKON UMCTO-
TBI» IIpUOOpeTaeMOil HEOBUKMMOCTH. B ciydyae HacTyIUIEHUSI CTPaXOBOTO
cllydasi cTpaxoBas KOMIIAHUS IIOTalllaeT 3aJ0JDKEHHOCTh 3aeMIIMKa Iepe
OaHKOM.

B ciywae ecnu 3aeMIIMK IO TeM WM WHBIM IIpUYMHAM HE B COCTOSI-
HUM MOTacuUTh OYEpPETHOH ILIaTeX, TO IPU OOpalleHMM B OaHK MOXKHO
MOJIYIUTh OTCPOYKY ILIaTeXa B CYET MHOTallleHUs OCHOBHOIO IOJra.

OIHAKO eC/IM 3aeMIIUK TaK M HE BOCCTAHOBUT CBOIO IIJIaTEXECITOCO0-
HOCTh U HE CMOXET OCYIICCTBIIATH IUIATeXM, TO KBapTUpa WIM HMHOE
XKuUJoe IMOoMelleHre, HaXxoasIeecs B 3ajiore y 0aHKa, MOMICXKUT IIpoaaxke.

W3 BHIpyYEHHBIX JEHET B IIEPBYIO OYepedb IToTallaeTcs 3ad0JIKeH-
HOCTb Ilepel 0aHKOM, a OCTaBIIMECs ACHBIM BO3BpAIAlOTCS 3aeMIIMKY.
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Hasnorosbie JIBIOThI
IpY TIOJTIyYeHUU KpeauTa Ha TTOKYIKY KBapTUPBI

IIpu MOKyIKe KBapTUPbl (CKMJIOTO I0Ma) Ha 3aeMHBIE CPEICTBA 3aeM-
UKy TPEIOCTaBIsSEeTCS] HAJOTOBBI BBIUET MO IMOJOXOTHOMY HAJIOTy.
Hanoe nHa 0oxodwr 0na ¢usuueckozo auya cocmaenrsem 13%.

HenocraTku UTIOTEYHOTO Kpeaura

¢ HaJInM4yMe rnepBOHa4dYalbHOI'O B3HOCA,;

* BbIILIaTa B T€YeHUE 15 JIeT B3HOCOB MO JOTOBOpPY HUITIOTCYHOTI'O KpEC-
JUTOBAaHUA,

¢ ymjiaTta NnNpouC€HTOB 3a KpEAWUT,

¢ C€XCEroJAHbIC pacXxoabl IO AOTOBOPY CTpaxXxOBaHUI,

¢ oImata KOMMYHaJIbHBIX W 3KCILIyaTalMOHHbIX YCIIYT,

¢ ymiaTa Hajiora Ha HCIABMXKMUMOEC HMMYLICCTBO, HaXoJALICECS B co0-
CTBCHHOCTH.

OTInyuTebHLIC XapaKTepUuCTuKu1
KWJIMIITHOI'O MITOTEYHOI'O KpE€aAuTa

OT Ipyrux BUAOB KPEAUTOB, 00eCreYMBAEMBbIX UIOTEKOM, KUJIMII-
HbBII UTMOTEYHBI KPEaUT OTIIMYAETCS:
* IeJIeBbIM Ha3HaYeHMEeM — KPEIUT MPEeAOCTaBIsSeTCs Il MOKYIKHU
KHITbS;
* TMPEeIMETOM 3ajioTa — WM SIBJISIETCSI TO KUJI0€ TMOMEIlEeHHe, KOTO-
poe MPUOOPETEHO C MOMOIIBIO KpeauTa.

[eiicTBylolllee 3aKOHOAATEIbCTBO OTMEHUJIO TpeboBaHue 00 00s13a-
TEJTbHOM HOTapUaTbHOM YAOCTOBEPEHUU IOTOBOPA MITOTEKU XKUJIOrO JoMa
WM KBapTUPBI. 3aKOH 00 MIOTEKe MpeaycMaTpUBaeT B KaueCTBe yCJIOBUS
JNEeCTBUTEIBHOCTU TAaKOTO JOrOBOpa €ro roCylIapCTBEHHYIO PErMCTPALIUIO.
Hecobarwdenue npasun o eocyoapcmeennoii pesucmpauuu 002080pa 06
unomexe eae4em e20 HeOelcmeumenbHOCHb.

Hnoreka mpaBa apeHIbl

Kak YX€ IroBOpPpUJIOCH, UIIOTCKA NPEACTABIACT co0oii 3a70r HeaBU-
XKNUMOro umMyniecrsa — 3EMIJIU, 3M1aHUN U COOpy)KCHI/Iﬁ, BCEro Toro, 4to
HEpa3pbIBHO CBsA3aHHO C 3eMJIe, 3a UCKJIIYEHUEM OTHAEJbHBIX BUIOB
UMyHIe€CTBa, KOTOPOE€ OTHCCCHO 3aKOHOM K HECABUXKMMOMY, — MOPCKUC
1 BO3AYUIHBIC Cyda, KOCMHYECKUE OOBEKTHI.
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OpHako 3akoH 00 WMOTeKe MpeaycMaTpUBaeT OTAENbHBIA BUA MpPe-
MeTa JIOroBOpa MIOTEKU, KOTOPBIN, Ka3ajloch Obl, HEe SIBJSETCS HEIBUXKU-
MBIM MMYIIECTBOM MO CYIIeCTBY. TakKuM MpeaMeTOM SIBJSETCS WIOTEKa
MpaB apeH.Ibl.

BO3HMKHOBEHHME UITOTEKMW MpPaB apeHIbl HEPa3phIBHO CBSI3aHO C 3€M-
neit. TTocKOAbKY GOJIBINMHCTBO 3€MEIbHBIX YYACTKOB OTHOCATCSI JIUOO K
roCcy1apCcTBEHHOM, JMOO K MYHMIMMAIbHON COOCTBEHHOCTH, TO 3eMJIH,
BBIZEJISIEMbIE TIO CTPOUTEIbCTBO 3AaHUM UM COOPYXKEHUM, TepenaroTcs
3aCTPOMIIMKAM BO BpeMEHHOE IMOJIb30BaHWE Ha OCHOBAHUM JTOJTOCPOYHBIX
JIOTOBOPOB apeHabl. TakuMm o6Gpa3oM, AOCTHUTaeTcsl GajaHC MEXIy Trocy-
JapCTBEHHBIMU MHTEPECAMM W YACTHBIMU — 3€MJISI OCTAaeTCsl B TOCYIapCT-
BEHHOM, MYHUIUNATbHONW COOCTBEHHOCTH, a 3aCTPOMIIMK HaAeasieTCsl B
OTHOIIECHUU ee 00s3aTeIbCTBEHHBIM TTPaBOM.

B manpHeiimeM, MpU MIOTEKe 3AaHUSI WU COOPYKEHHUSI, MOCTPOESHHO-
ro Ha 3eMeJbHOM Yy4YacTKe, MPeIOoCTaBIEHHOM B JOJTOCPOYHYIO apeHmdy,
BO3HUKAeT HEOOXOAMMOCTh MepefaTh B UIOTEKY M IpaBa Ha 3eMeJbHbIN
Y4acTOK WJIM 4YacThb y4acTKa, (PYHKIIMOHATbHO OOECreyMBalOIIUi TaHHBIA
OOBEKT.

Ilynkmom 3 cmamou 340 I'K P® unomeka 30anusi uau coopysceHus
donycikaemcsi Mmoabko ¢ 0OHOBPEMEHHOU UNOMEKOU NO MOMY Jice 002080-
DY 3EMENbHO20 YHACMKA, HA KOMOPOM HAX0OUMCSA 3MO 30aHUEe UAU CO-
opydiceHue, Aubo Hacmu 3moz20 Y4acmkd, @OYHKYUOHAAbHO 00ecneuuearo-
weil  3axknadvieaemvlii  00seKkm, Aub0 npuHadedcaujee 3a10200AmMento
npaso apenovl 3Mmo20 YHACMKaA UAU e20 COOMEEeMCMEYIouell 4acmu.

3akoH 00 MIOTeKe YCTAHABJIWBAET OCOOBIN DPEXHMM HIIOTEKH IpaB
apeHabl Ha 3eMeJbHBIN y4acTOK.

MrnoTeka mpaBa apeHIbl MOXET YCTAaHABIMBATLCS TOJBKO C COTJIACHSI
apeHgoaatesiss. B moroBope 00 MIOTeKe apeHAOBaHHOE WMMYIIECTBO OIMU-
CBIBAETCsI, TaK KakK €CJIM Obl OHO OBLIO MPEIMETOM HIOTEKH.

Ilpu oGpaleHUM B3bICKAHUs Ha 3aJI0XKEHHOE MpaBO apeHIbl U Mocie-
Aylolieil mpojaxe ¢ MyOIWYHBIX TOPrOB 3aKJIOYAeTCs AOTOBOP He KyIl-
JIU-TIPOJAXH, a YCTYNMKM MpaBa.

IIpenMeTOM TOroBOpa MITOTEKM MOXET OBITh MPaBO apeHbl MPEeaNpH-
SITUsI KaK MMYIIECTBEHHOIO KOMITJIeKca. >

Pa3mep rocymapcTBeHHOI MOIUTMHBL

Pa3smep rocyaapcTBeHHOM MOLUTMHBI, B3MMAeMOl 3a BHECEHME 3aIlUCH
B EmMHBIA rocymapcTBeHHBIN peecTp MpaB Ha HEIBMXHUMOE UMYIIECTBO
M CAEJIOK C HUM, YCTaHaBIMBAETCs 3aKoHomaTelbcTBOM P® o Hamorax
u cbopax. B HacTosMii MOMEHT rocynapcTBeHHasl TMOIJIMHA 3a Tocymap-
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CTBEHHYIO PETMCTpallMio J0ToBopa 00 UroTeke, BKiIOYas BHeceHue B Enu-
HBIH TOCYIapCTBEHHBIN peecTp MpaB Ha HEABMXKMMOE MMYIIECTBO U Cle-
JIOK ¢ HUM 3amnucu o0 umnoreke Kak OOpeMeHEeHUM MpaB Ha HEABIXKUMOE
WMYIIECTBO, COCTaBiseT sl pusudeckux aun — 500 pyoneit, nias opra-
HU3aIUi — 2 THICSIYU pyOJIeid.

locynapcTBeHHast MONUIMHA 3a PETUCTPALIMIO COTJIAllleHUsT 00 M3MeHe-
HUU WIM O PACTOPXEHUU IOrOBOopa 00 UIOTeKe, BKJIIOYasi BHECEHUE COOT-
BETCTBYIOLIMX U3MEHEHUI B 3amucu EnuHOro rocymnapcTBeHHOIO peecTpa
MpaB Ha HEJBMXXUMOE MMYILECTBO U CAEJIOK C HUM, COCTaBJSIeT sl hu3un-
yeckux jguil, — 100 pyoneit, a mist opranu3amuii — 300 py6Jeit.

IIpu ycTynke mpaB 1Mo OCHOBHOMY 0053aTeJIbCTBY WJIM IO JIOTOBOPY
unotekn B ENWHBINM rocymapcTBEHHBIN peecTp MpaB BHOCSTCS COOTBETCT-
Bytonue 3anucu. ['ocynapcTBeHHasl TOUUIMHA MPU CMEHE 3ajiorojepxkare-
JIsl BCJIEACTBME YCTYIKM TpaB IO OCHOBHOMY OO0sI3aTEJIbCTBY, OOecIieyeH-
HOMY UIIOTEKOM, JUOO IO JOTOBOPY OO0 MITOTEKE, B TOM YUCJE CIEJIKU 10
YCTyIKe TIpaB TpeboBaHMSs, BKIOYasi BHeceHue B EQuHBIN rocymapcTBeH-
HBIII peecTp INMpaB Ha HEIBMKMMOE MMYIIECTBO M CHIEJIOK C HUM 3alucu
00 uIoTeKe, OCYIIEeCTBISIEMON TMPU CMEHE 3aJI0rollepXKaTeisi, COCTaBJsIeT
500 py6neii. [yist cMeHBI Bagenblia 3aKjiaJHONM, B TOM UYMCIE CIOEJIKU T10
YCTyIKe TpaB TpeboBaHMSI, BKItOYasi BHeceHMe B EQuHBIN rocymapcTBeH-
HBI peecTp MpaB Ha HEJABUXUMOE MMYIIECTBO M CAEJIOK C HUM 3alUCU
00 UIoTeKe, OCYIIEeCTBISIEMON MPU CMEHe BJaieiblia 3aKJIagHOoMi, JH0JIKHA
OBITH yIUTaue€Ha TocyJapcTBeHHasl moijinHa B padmepe 100 pyoseit.

Ilpu BHeceHUM M3MEHEHUWI M JOTOJHEHUI B pPeTMCTPAIlMOHHYIO 3a-
nmuch 00 UMOTEKe yIaauyuBaeTCs TOCylapcTBeHHas IMOIUIMHA B pa3Mepe
100 pyGaeii.

" TocymapcTBeHHasl MOIUIMHA HE YIJIAYUBAETCS 32 PErMCTPALIMIO UIIOTe-
KM, BO3HMKAIOIIE Ha OCHOBAaHUM 3aKoHA. Takxke He TOIJIEXKHUT yruiaTe
TroCy/lapCTBeHHasl TOIIJIMHA 3a TOCYIapCTBEHHYIO PEruMcTpalivio corjialie-
HUS 00 U3MEHEHUU COJIep>XaHUS 3aKJIaJHOM, BKIIIOUAsi BHECEHUE COOTBET-
CTBYIOIIMX W3MEHEHMI B 3amucu EIMHOro rocynapcTBEHHOTO peecTpa
MpaB Ha HEIBUXXMMOE MMYIIECTBO M CHEIOK C HUM.

Nnoreka, BO3HUKAOINASA B CHJIY 3aKOHA

locymapcTBeHHasT perMcTpalMsl UMOTEKU B CUJIYy 3aKOHA OCYIIECTBIISI-
eTcst 6e3 TIpeACTaBIeHUs OTIEIBbHOTO 3asBICHMS M 0e3 yIuiaThl rocymap-
CTBEHHOM MONLIWHBI. Takasi perMcTpalus OCyIIeCTBISIeTCS OMHOBPEMEHHO
C TOCYIapCTBEHHOM pervcTpalreil ipaBa cOOCTBEHHOCTH JIMIIA, Ybe MPaBO
00peMeHsIETCSI MTTOTEKOM.
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3anuchk o FOCY,Z[apCTBCHHOfI perucTpali UIIOTEKU

PerucrpanuonHas 3anuch 00 umoteke aenaercs B EnmmHoM rocymapcrt-
BEHHOI peecTpe IIpaB Ha HEOBMXKMMOE HMMYIISCTBO M HOJKHA COACPXKaTh
CBEIEHUS O IIepBOHAYAJbHOM 3ajiorojepxareiie, IIpeAMeTe UIOTEKH U
cyMMe 00€eCIIEYeHHOI0 €I0 00sI3aTeJbCTBa. DTH CBEACHUS BHOCSITCS Ha
OCHOBaHHMHU JOTOBOpa 00 WIIOTEKeE.

Ha camom moroBope o0 uIIOTeKe HejlaeTcs HaAIKMCh O TOCYyIapCTBEH-
HOI perucTpalny, a eclii WUIOoTeKa BO3HUKAeT B CHIIy 3aKOHa, TO Takas
HaOIUCh JejlaeTcs Ha JOKYMEHTE, SIBIISIONIEMCS OCHOBAaHUEM IJISI BO3-
HUKHOBEHUS IIpaBa COOCTBEHHOCTH 3aJIOTOHATENIsI Ha MMYIIecTBO. Takas
HaAIUCh IOJDKHA CoIepxXaTh. HAaMMEHOBaHUE PErMCTPUPYIOIIETO OpraHa,
JaTy U MECTO perucTpaly, a TakKxke HOMep perHcTpauuu. Hammuch 3aBe-
pSeTCcsa MOIIMCHIO MOKHOCTHOI'O JIMIA M CKPEIIACTCS IIeYaThbl0 PErucT-
pUPpYIOILIETO OpraHa.

WNubopmanus o TocyoapCcTBEHHOI perucTpaluyd SBISETCS ITyOIrd-
Holi. Jlioboe NHUIIO BIIpaBe MOJYYUTHh B PETrUCTPUPYIOIIEM OpraHe CBele-
HUS O TOM, MMEETCS JIM PerucTpallOHHAs 3amuch 00 MIIOTeKe Ha TO WJIN
WHOE MMYIIECTBO. TakKe MOXKHO IOJYYUTh 3aBEPECHHYIO BBIINUCKY U3 pe-
TUCTPALIMOHHOM 3amucu 00 UIIOTEKe.

IIpu mpexpalieHUM UIOTEKU PEeTHCTPAllMOHHAS 3alIMCh HOMJICXKUT I10-
rameHuio. [lorameHne ocCylIecTBISIETCSI HA OCHOBaHMU:

* 3agBJIEHUS 3aKOHHOTO BJaJeJiblia 3aKJIagHOM;

* COBMECTHOTO 3asiBJICHUS 3aJIoTOHATENIs M 3aJ0TrOoJdepKaTelis;

* Ha OCHOBAaHMM peIICHUS CyIa, apOUTPaXkKHOro Cyda, TPEeTeHCKOro

cyla O IpeKpalleHWH WUIIOTEKU.

[Ipu morameHUM PerucTPallMOHHONM 3aIllMCH B CBSI3M C IpeKpalleHUeM
WITOTEKU 3aKJjlagHas JOJKHa OBITh aHHYJMPOBaHA B YCTAHOBJIEHHOM 3aKO-
HOM TIOpSIIKE. AHHYJISIUS OCYIIECTBIISCTCS PETUCTPUPYIONIUM OPTaHOM
IyTeM IIpOCTaBJICHUS Ha JIMIEBOM CTOPOHE 3aKJIaTHOM INTaMIIa <«IIOTalle-
HO» WJIM MHBEIM 00pa3oM, He IOITyCKaIOIIMM BO3MOXHOCTU €¢ OOpalleHUs,
3a MCKIIOUYeHUEM (PU3MYECKOr0 YHMYTOXEHMS 3aKIagHOIl. AHHYJIMPOBaH-
Has 3aKjiagHas IepemaeTcsl paHee 0O0s3aHHOMY IO Heil JIMIY IIO €ro Tpe-
0OOBaHUIO.

3aKOHOJATEIbCTBOM TPETYCMOTPEHBI CJIydyad MCIpaBIeHUs] TeXHUYe-
CKUX OINMOOK, a TaKXe BHECEHMS] M3MEHEHU U JOTMOTHEHUI B perucTpa-
IIMOHHYIO 3alCh 00 MIIOTEKe.

HcnpaBieHre TEXHUYECKONW OIMMOKKM MPOU3BOIUTCS MO MUCHbMEHHOMY
3asBJICHUIO 3aJIOTOJATENs] WUIM 3aJIOTONEpXKaTessi ¢ YBeIOMJICHUEM APYroi
CTOPOHBI O BHECEHHOM WCIIpaBiieHUM. M crmpaBlieHWe TPOU3BOIMUTCS TPU
YCIOBUM, YTO OHO He MPUIMHUT YIIepd TPeTbUM JUILIAM M He HapyIIUT WX
3aKOHHBIe MHTepechl. McnpaBieHUsT TPOU3BOIATCS MO PEIIEHUIO PEeTUCT-
patopa B 3-mHeBHBIA cpoK. [Ipy 3TOM B TeueHUe 3TOTO Xe CpPOKa YJacTUH-
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KW/ OTHOILIEHWI, BO3HUKAIOIIUX B CBSI3U C 3aKJIIOYEHUEM OTOBOpA UIIOTE-
KM, B 00513aTE€IbHOM MOpPsAKE B MUCbMEHHOU (opme Takxke MOIy4YaroT
vUHpopMauum o0 UCOpaBJICHUM OWUOKU. HcnpaeireHue mexHU4ecKoil
owubKu, OonyweHHoOU npu 20cy0apcmeeHHOl pecucmpayuu npas, ocyuje-
cmeasgemes 8 cayuae, ecAu Hem OCHOBAHUI N0AAeAmMb, YmMO MAaxKoe Uc-
npaeneHue Moxcem NPUMUHUMb Yujepbd Uau HAPYWUMb 3AKOHHble UHme-
pecvl npagoobaadameneli uau mpemvux AUY, KOmMopvle NOAAAAUCH HA
coomeemcmeyujue pecucmpayuoHHble 3aNUCU.
Ecnu ecTb ocHOBaHWSI ToJiaraTh, 4YTO HCHpaBiI€HUE TEXHUYECKOU
OIIMOKKA MOXET MPUYUHUTH Bpel WJIM HapyIIUTh 3aKOHHbIE WHTEPECHI
npaBooOafaTeneil Uau TPETbUX JIMI[, KOTOpPbIE MOJIATAJINCh Ha COOTBETCT-
BYIOLIE€ PETMCTPALMOHHBIE 3alMCHU, TO TAKOE UCTIPaBIeHUE MPOU3BOAUTCS
Mo pelleHuIo cyna, apouTpaxHoro cyaa. B ciyyae, korma Heob6Xxoaumo
BHECTU WU3MEHEHUSI WU NOMOJHEHUS B PETUCTPALIMOHHYIO 3alUCh, TO He-
00XonMMO corjlache Kak 3ajorojartensi, TaKk W 3ajorojaepxatens. KM3me-
HEHUs W JNOMOJHEHWSI BHOCSTCS Ha OCHOBAHUM COTJIALIEHUS] MEXIy 3ajo-
romarejieM W 3ajorojepxkareseM o0 W3MEHEHUUM U AOTOJHEHUW YCIOBUU
Joroopa o0 UIOTEKeE.
He nomyckaeTcsi BHeceHUEe M3MEHEHWId U NOTOJHEHUU B perucrpa-
IIMOHHYIO 3amuch 00 MIOTEKE B CJydyae, €Clu MpaBa 3ajorojaepxkartess
YIOCTOBEpEHHI 3akiagHoi. MckimoueHueM OyneT sIBASITbCSI clydyail, Koraa
NOJDKHUK TO 00ECIeYEHHOMY WIOTEKOU 00s13aTeNbCTBY, 3aj0roiaTeilb U
3aKOHHBIM BiaAesel] 3aKIaqHOW 3aKII0YaloT JOMOJHUTEIbHOE corialle-
HUe 00 M3MEHEHWU YCTAHOBJIEHHBIX YCIOBUI 3akyiaaHoil. Takxxe u3MeHe-
HUSI BHOCSITCSI B PETUCTPALIMOHHYIO 3aMUCh 00 UIMOTEeKe, BO3HUKIIEH B CU-
Jly 3aKOHa, B cllyyae €Cld 3aJoTofaTeNlb W 3ajoroiepxaTesb 3aKioyaroT
JIOTOBOP OO0 UIOTEKE.
Jlro6ble nelicTBus (Oe3aeiicTBUE) TOCYIapCTBEHHOrO OpraHa WU €ro
JMOJKHOCTHOTO JIMIIA MOTYT OBITh OOXajlOBaHbl, B TOM YMUCJE U NEUCTBUS
pErUCTPUPYIOIIETO OpraHa.
JaHHOe MpaBO MPUHAMIECKUT JOOOMY 3aMHTEPECOBAHHOMY JIMIYy U HE
MOXET 4YeM-JIN0O OTrpaHUYUBATHCS.
JleiicTBUSI, KOTOpbI€ MOTYT ObITh OOXKaJOBaHBI:
* OTKa3 B TrOCYJapCTBEHHOU perucrpaiuu UMOTEKU;
* YKJIOHEHUE DPETUCTPUPYIOIIETO OpraHa OT PerucTpaluu;
* YKJIOHEHHE OT BbIAAYW 3aKJIaJHOW TepBOHAYAJbHOMY 3aJIOTOAEP-
XKaTeo;

* OTKa3 BO BHECEHUM B DPETUCTPALMOHHYIO 3aMKUCh OO0 WIIOTEKE WC-
MNpaBJIEHUM;

* TMOrauieHue PeTUCTPAllMOHHON 3amucu 00 WMIOTEKE C HapylleHUeM
YCTAHOBJIEHHBIX IPaBUJ;

* pEerucTpanus HeCyleCTBYIOIIEH WUIOTEeKU;
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* OTKa3 B OCYIIECTBJICHWM IpaB Ha TOJydeHUEe CBeAeHU 00 mMero-
IUXCSI PETUCTPAIIMOHHBIX 3aIHUCSX;

* WHBIE NEHCTBUS PETMCTPUPYIONIETO OpraHa WJIM €ro JOJKHOCTHOTO
JIMIA, Hapyllalolye IEWCTBYIOIIee 3aKOHOIATEIbCTBO.

JleiicTBUSI OOXANYIOTCS B Cyle, apOUTPaKHOM CyIe B COOTBETCTBUM C
MPOLeCCYyaTbHBIM 3aKOHOAATEIbCTBOM — [paxxgaHCKUM TIpoleccyaib-
HBIM ¥ ApOMTpaXKHBIM TPOIECCYaTbHBIM KomekcaMu P@.

B apObuTpaxkHBIl Cyo MOTYT OOpPaTHUTBCS 3a 3allMTOW HapyIIEHHOTO
MpaBa OpraHM3alli W WHIWBUAYaJIbHbIC TPEANPUHUMATEIN, €ClIA OeiCT-
BUSI PETMCTPUPYIOLIETO OpraHa 3aTparvBaloT MX IMpaBa B cdhepe Mpeanpu-
HUMATEJIbCKON ¥ MHON 9KOHOMHWYECKOM eI TeIbHOCTH.

Bce ocranbHBIe COpbI MOABEAOMCTBEHHBI cyaaM oOOIIeil IOpHCIUK-
LIHH.

O6xayoBaTh 6e3IeiCTBIE MOXHO B TeueHHE 3 MecslieB TOocie TOro,
KaK 3aMHTepecOBaHHOE JIMIIO Y3HAJIO WJIW MOJDKHO OBbLIO Y3HAThb O Hapy-
IMEHUU CBOMX MpaB. [IpomMyIIeHHBId CPOK MO YyBaXXUTEJIbHOU MPUUMHE
MOXET OBITb BOCCTAHOBJIEH CYIOM.

OGpamatbes ¢ 3asgBIeHUEM 00 006XalOBaHWUU NEUCTBUST PETUCTPU-
pYIOIIET0 OpraHa HeoOXOAMMO MO MECTOHAXOXISHUIO 3TOTO OpraHa.

B 3asgBieHUU DOJKHO OBITH YKa3aHO,

* HaMMeHOBaHWE OpraHa WV JIWIlA, Ybe NEWCTBHE OOXKaTyeTcs;

* Ha3BaHWe, JaTa, BPEeMs COBEpUICHUs 00XalTyeMOro JeHCTBUS;

* TIpaBa, KOTOpbIEe HapyIIalOTCS OOXKaIyeMbIM NEHCTBUEM;

* 3aKOHBI M1 HOPMAaTWBHBIE MPABOBbIE aKThl, KOTOPbIe HAapyIIeHBI 00-
XaJTyeMbIM IeCTBUEM;

* TpeOOBaHUE 3asBUTEIS.

s o6XkaloBaHMUS B CYIeOHOM TOPSIIKE NEHCTBUSI PETUCTPUPYIOIIETO
opraHa WM €ro JOJDKHOCTHOTO JIMIA JOJIKHA OBITh yIJlaueHa TaKXe ro-
cylapcTBeHHasl TONUIMHA, KOTOpas COCTaBisieT 2 THICAYM pyOiei st
opranu3aumii u 100 pyOiei misa rpaxmaH.



KOMMEHTAPUM

®EJNEPAJIBHBIN 3AKOH
ot 16 uroaa 1998 roma Ne 102-®d3
Ob UIIOTEKE (3AJIOTE HEABUXHWMOCTHN)

Ilpunam Tocyoapcmeennoii Jymoui 24 uwna 1997 eoda
Odobper Cosemom Dedepayuu 9 urons 1998 eoda

(B pen. denepanbHbix 3akoHOB OoT 09.11.2001 Ne 143-D3,
or 11.02.2002 Ne 18-D3, ot 24.12.2002 Ne 179-D3,
ot 05.02.2004 Ne 1-d3, ot 29.06.2004 Ne 58-D3,
ot 02.11.2004 Ne 127-®3, ot 30.12.2004 No 214-D3,
oT 30.12.2004 Ne 216-d3)

I'nasa 1. OCHOBHBIE ITOJIO2KEHUA

Cramwa 1. Ocnoéanus 603HUKHOBEHUsI UNOMEKU
u ee pezyauposanue

1. [lo poroBopy o0 3anore HeABUXMMOro uMYyLiecTBa ([OroBopy 06
uroTeke) oAHa CTOPOHA —  3a/l0rOAepXaTesib,  SBASIOLNIACS — KDEAUTOPOM
no o06s3arenbCcTBy, O0OECNEe4YeHHOMY WINOTEKONW, UWMEET rpaBo [10J1yYNTb
yAaoBJ/IeTBOPEHne CBOUX  OEHEXHbIX TpSﬁOBaHMVI K OOJDKHUKY no aTomy
06ﬂ3arenbcrsy n3 CTOMMOCTU 3aJ1I0)KeHHOro HeaBVXKNMOIro nmyuijecrea
APYyroii  CTOPOHbI —  3ajorojaresis  [PeuMyLLEeCTBEeHHO  nepesn  ApYrumu
Kpeantopamm 3asiorogarte’is, 3a N3BATUSAMU, yCTaHoOBJIeHHbIMU q‘)e,qe-
pasibHbIM 3aKOHOM.

3anorogarenem MoOXeT ObiTb camM [AOJIKHUK M0 0653artesibcTBy, obec-
Me4eHHOMY WINOTEKOW, WIW L0, HE ydHacTBywLlee B 3TOM 0053aTtesibcTBe
(TpEeTLE N1MLO).

WmyliectBo, Ha KOTOPOE yCTaHOBJIEHA WIOTeKa, OCTaeTcsl y 3aJioro-
Aaaresisi B e€ro BJjageHun u  roJib30BaHUN.

2. K 3anory HeoBuMXWMOro MMYLLECTBA, BO3HUKAIOLEMY Ha  OCHOBa-
HUM  enepanbHOro 3akoHa [pv  HacTYrJIEHWW yKa3aHHbliX B HeM 00CTosi-
TesIbCTB (pganee — wurnoTeka B Cuiy 3akoHa), COOTBETCTBEHHO [PUMEHSIIOT-
cs npaBuna O 3asore, BO3HUKAOLEM B cuay gorosopa o6 wurnoteke, ecim
d)eqepaanb/M 3aKoOHOM He yCTaHOBJIEHO nHoe.

3. Obwme npasuna o 3anore, codepxalumecss B [paxaaHCKOM KO-
nekce Poccwuiickori  ®denepauny,  NPUMEHSIIOTCS K OTHOLUEHWSIM MO JOro-
BOpy 00 wurnoteke B CAyyYasx, Korga ykaszaHHbiM KOZekcoM uvaMm  HacTos-
ujnm (De,aepaanblM 3aKOHOM He yCTaHOBJIeHbl WHbIE T[ipaBuia.



KOMMEHTAPHH 129

4. 3anor 3emesibHbIX Yy4acTKOB, NPeArnpusTUAiA,  3AaHuii, COOPYXEeHWi,
KBapTUp YW APYroro HEeABUXVMOIO WMYLLECTBA MOXET BO3HUKATb JILLb
roCTO/IbKY, [OCKOJIbKY MX 060pOT fonyckaetcs genepasibHbiMu 3aKoOHaMU.

MHCTUTYT 3ajlora HEABUXUMOCTU (MIMOTEKU) SIBIASIETCS OIHUM W3
JIPEBHEMIIMX B I'PaXIaHCKOM IpaBe eBporeickux rocymapctB. OH Obul
U3BECTEH ellle B PUMCKOM IpaBe, HO OCOOEHHOE 3HauYeHUE BO BCEM MUpE
OH mnpuobpen B XX BeKe B CTpaHaX C Pa3BUTON PBIHOYHOW 3KOHOMUKOIA.
3ajior HeABUXKUMOCTU BCerda sIBJsIJICS OAHUM M3 HauboJjiee HaaeXHBIX
CcrnocoboB obecreyeHUsT HalexXalllero MCIoJHeHUsl ob6s3atenbeTB. Cyii-
HOCTb UIOTEKU COCTOUT B TOM, YTO KpeauTop (OH Ke 3ajorolepxarelib)
BIIpaBe B CJyyae HEHMCITOJTHEHUS WM HEHaAJeXallero UCIOMTHEeHUS JT0JIK-
HUKOM O0ECITIeYEeHHOTO 3aJI0TOM 00513aTesibCTBa 0OpaTUTh B3bICKAHUE Ha
MpeAMET UMOTeKU W TOJYYUTh M3 BBIPYYEHHON OT MPOMAXHW CYyMMbI MpPU-
yUTaUIMiCS eMmy qoar. HeaBukumocTb 06jamaeT BbICOKOM CTOMMOCTHIO
U CUMTAETCs OAHWUM U3 HauboJiee yIayHbIX CITOCOOOB BJIOXEHUS KaruTa-
Jla, B CBSI3W C T€M, UYTO lleHAa Ha Hee He IMojBep>KeHa 3HAYUTEJIbHBbIM U He-
npeacKasyeMbIM KoJeGaHusM .

3ajior u3BecTeH co BpeMeH PuMcKoil umrepuu, npaBo KOTOPOi OTHO-
CUJIO ero K paspsify IIpaB Ha uyxue Bewu (jura in re aliena)’. 3aior us-
HAYaJIbHO CJIYXUJI CIIOCOOOM obecrieyeHus: 00s13aTe/IbCTB, TMPEa0CTaBIISS
3aJI0TO/IEPKATEI0 TIPaBO B Cllydyae HEUCIIOJHEHUS! MX JOJKHUKOM TOJTy-
YUTh YIOBJIETBOPEHUE MyTeM IepeBoia B CBOK COOCTBEHHOCTb 3aJI0XKEH-
HOro uMyilecTBa. B Hacrosiiiee BpeMsi B pOCCUIACKOM TpaBe IMOJ 3aJI0rOM
MOHMMAETCsI TaKoil crocob obecrieyeHUsi 00s13aTeIbCTBA, MPU KOTOPOM
KpeAuTOp — 3aJoToepXKaTesib MpUoOdpeTaeT MpaBo B cllyyae "HEUCITOTHE-
HUs JOJDKHUKOM 00s13aTeNbCTBA MOJIyYUTh YAOBJIETBOPEHUE 3a CYET 3aJI0-
JKEHHOTO MMYIIECTBA MPEUMYILIECTBEHHO Tepea APYTMMU KpeauTopaMu 3a
U3BSITUSIMU, YCTAHOBJICHHBIMU 3aKOHOM.

I'paxknanckoe 3akoHomaresbcTBO CCCP Takoro moHsTUs, KaKk UIOTe-
Ka, He 3Hajo. 3aJlor KaK CpelCcTBO OOecriedyeHUsI MCIOJHEHMST TpaXkIaH-
CKO-IIPaBOBBIX 00s13aTeNbCcTB momyckancs (ct. 192 —202 TK PCDOCP
1964 roma, m. 1, 4 u 5 cr. 68 OCHOB rpaXkIaHCKOIO 3aKOHOAATEIbCTBA
Coro3a CCP u coro3HbIX pecnyoiuk ot 31 mag 1991 roma), B mpuHIUIE He
UCKJTIOYAJICSl Y 3aJI0T HEJABMKMMOIO MMYIIECTBA, XOTs cdepa MpUMEHEHUS
MOCJIEAHEro CyIIeCTBEeHHO orpaHmyuBanach (4. 1 ct. 194, cr. 101 u 104 T'K
PC®CP), no kpaiiHeii mepe, 10 BBeleHUsI B ACCTBUE BBILICYTOMSHYThIX
OcHoB. IlockoJibKy afMUHUCTpAaTUBHO-KOMaHaHass 3KoHoMuka CCCP u

" Tanmioxuna E.B. TlpaBoBoe peryaMpoBaHMe KWIMIIHOM WIOTEKM B 3aKOHOMAA-
tenbeTBe Poccuiickoit @epepauuu. — M.: PITOY, 2003.

’ Pumckoe yacTHoe mpaBo: Yue6Huk / Ilon pen. Y.B. Hosuukoro u U.C. Ilepe-
Tepckoro. — M.: KOpucts, 2002.
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PC®CP He Hyxnmamach B 4aCTHOIIPAaBOBHIX MeXaHU3MaX, J1a U 00OpOT
HEIBUKHMMOCTU MEXIY rpaXkIaHaM{ OTHIOAb He IMOOINPSJCS, TO 3ajor
HEIBMKMMOCTH, B YaCTHOCTH, HEe MMeJT IUPOKOTO TIPUMEHEHUST ¥ TTIO3TOMY
He ObLI MPEeIMETOM AETaJbHOTrO 3aKOHOAATEIBbHOTO PEryJUpOBaHUS.

BriepBbie B MOCJIEBOEHHBIN MEePHOJ MOHITHE WUIOTEKU MOSIBUIOCH B
HallleM rpaxaaHckoM mpaBe B 3akoHe P®D ot 29 masg 1992 roma «O 3aino-
re»', a KOHKPETHO WMIOTeKe Obl1a LIEJMKOM TOCBSIIEHa I1aBa 2 pasi. 2
sToro 3aKoHa, KOTOpasl COCTOsIa BCETO M3 YeThIpeX KOPOTKHUX CTaTel U
He JaBajia TOAPOOHON perlaMeHTAllMU CBSI3aHHBIX C WITOTEKOM OTHOIIE-
Huit. MaKTHYECKW OHa cojepkaja OmNpelecHUe TMOHATUS <«HUITOTeKa»
(ct. 42 3akona P® «O 3anore»), HOpMBI O HOTAapHAJIbHOM YyIOCTOBEpE-
HUM U TOCYIapCTBEHHOW PEerMCTpallMi TOTOBOpa 00 MIOTEKe, a TaKXkKe To-
JIOKEHUST O TOCYITapCTBEHHOW PEeTHCTpallMy Tiepexoja BEIIHOro IMpaBa Ha
MpeaMeT UTTOTeKHM OT 3ajlorojaTelis K Ipyromy juiy (cT. 43), oTmelbHbIE
HOPMBI 00 WUITOTeKe NPEANPUATHS KaK UMYIIECTBEHHOTO KOMIIeKca
(cT. 44) 1 HemOHATHO C(OPMYJIMPOBAHHYIO HOPMY O IIpaBe 3aJIOTOHATEIIS
Ha JOCPOYHOE UCIOJHEHHE OCHOBHOTO OOECIIEYeHHOT0 UITOTEKOU 00s13a-
TEIbCTBA B Cliydae, «€CJIM JOTOBOP 00 MITOTEKe MCKIII0YaeT BO3MOXKHOCTh
MOCJIEIYIONIEro 3ajora TOro e IpeaMmeTa umoTekw» (cT. 45 3akona P®
«O 3anore»). Ucxonsa u3 HasBaHus pasnena 2 3akoHa P® «O 3anore»,
MpU UIOTEKe He MOT MMETh MECTO 3aKJIal, TO €CTh He JOoMycKajach mepe-
Java MpeaMeTa UIMOTeKW Ha Mepuoj AeCTBUS IOTOBOpa 00 UIOTEKe 3alio-
rofepxarento. Kpome Toro, 3ajior mpaBa apeHIbl HEIBUKUMOTO MMYIIIe-
ctBa 3akoHOM P® «O 3ajore» He uckimoyajacsa (CM. pasm. 4 TaHHOTO 3a-
KOHOJATeIbHOTO aKTa), HO WITIOTEKOM TaKoil 3ajor He cuuTajcsa. Bo BceM
IIpoYeM, 4TO He OBLJI0 OrOBOPEHO HOpMaMM TjaBHl 2 pa3n. 2 3akoHa P®
«O 3ayore», K WIOTeKe TMOIJIEXKaTU MPUMEHEHUIO OOIIue TpaBuia pasmie-
na 1 v tnaBel 1 pasg. 2 3TOTo Xe 3aKOHONATeTbHOTO aKTa.

3akoH P®D ot 29 mag 1992 roma «O 3amore» OBII IIATOM BIIEpPEN IO
cpaBHeHUo ¢ 'K PCDOCP 1964 romga v BbIIeynoMsIHyTBIMEU OCHOBaMH,
HO BCE e HEeIOCTaTOYHBIM.

I'paxnaHckuit Kogeke PD comepXWT MOCBSIEHHBIN 3aimory § 3 mia-
BHI 23, KOTOpBIi TaK U Ha3piBaeTcss — «3anor». IlyakT 2 cT. 334 'K PO
CONEPXKUT YITOMUHAHWE O CTeIMaTbHOM 3aKOHOMATEIbHOM aKTe, KOTOPBIA
JOJIKEH perIaMeHTUPOBAaTh BOMPOCH UMOTeKH. [IOHSITHE UTIOTEKH, COmep-
XKaimeecs B myHkTe 2 cT. 334 'K P®, mmpe, yeM moHATHE UIIOTEKH, BBE-
neHHoe crtatbeil 42 3akoHa P® «O 3amore». [loHsATHME MIIOTEKW MO CTa-
The 42 3akoHa P® «O 3ajore» oxBaTBIBaJO 3aJIOT JIMIIb HEITOCPEACTBEH-
HO CBSI3aHHBIX C 3eMJIeli OOBEKTOB BMECT€ C COOTBETCTBYIOIIUMU
3eMEeJIbBHBIMUM y9acTKaMU WJIW TIPaBOM IMOJb30BaHUSI UMK. [loHATHE MITOTE-
KM 1o IyHKTY 2 cT. 334 'K P®, kpoMe TOro, BKIIOYAET 3aJIOT COOCTBEH-

" Benomoct P®. - 1992. - Ne 23.
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HO 3eMeJbHBIX y4acTKOB caMUX 1O cebe, a TakXke 3ajlor He CBSI3aHHBIX
HETMOCPENCTBEHHO C 3eMJiell 0OBEKTOB, MPUYUCIEHHBIX K HEABMXUMOCTHU
yacteio 2 m. 1 c1. 130 'K P®. O 3anore mpaBa apeHAb HEABMXKUMOCTU
KaK O pa3HOBUIHOCTH MITOTEKH ITyHKT 2 cT. 334 u BoobOwe § 3 rn. 23 'K P®
HE YIMOMWHAIOT.

ITyskt 2 c1, 334 TK P® comepXuT BaxXHYyIO0 KOJUIM3MOHHYIO HOPMY:
obmue mpaBuiaa o 3anore, comepxammuecs B 'K P®, mpumeHsaioTcs K
unoreke B ciyyasx, Kornma 'K P® mnu 3akoHoM 00 umnoTeke He yCTAaHOB-
JIeHBl MHBIe IpaBuia. Ilaparpad 3 r1. 23 'K P® comepxut crenuaib-
Hble HOpMBI 00 mItoTeke B yacTy 2 m. 1 cr. 338 (0 HemOmyCTUMOCTH Iiepe-
Jayyl 3aJIOTOJepXKaTe/ 0 HEeIBUXXUMOTO MMYIIECTBA, Ha KOTOPOE YCTaHOB-
JieHa UMIoTeKa, Ha TMepuojl AeWCTBUs AOroBopa 00 MIOTEKe), B 4acTu 2
m. 2 u nyHkTax 3 u 4 cr. 339 (00 06s3aTeIbLHOM HOTAPUAIBHOM YAOCTO-
BepEHUN U TOCYNAPCTBEHHOU perucrpanuu JoroBopa o6 unoteke), myHK'
Tax 2— 5 cr. 340 (06 0OBEeKTe, Ha KOTOPHBIl pacHpOCTpPaHSAIOTCS IIpaBa
3aJiorofiepxareyisi IIpU pa3IMUYHBIX BUOAX UIOTEKU), MyHKTe 2 cT. 352
(o perucTpanum ImpekpameHus umoreku). [Tomumo § 3 1. 23 mmoreka
yrmomuHaercs B yactu nepBoii 'K P®, B wactHocT; B myHKTe 1 cT. 131
(OTHeNMbHOM OT perucTpaluu JA0roBopa 00 UIOTeKe Kak caeiku). B 1enom
yacth nepsasg 'K P® Gonee mogpobHO m Ha 0Oojiee BBICOKOM TEXHH-
KO-IOpUINYECKOM YPOBHE perjlaMeHTUPYeT OoOIlKre BOMPOCH 3ajiora Io
cpaBHeHMIO ¢ 3akoHOM P® «O 3amore». Yactbio nepBoit 'K P® 6wt
BBEJIEH TakXe PSJ YaCTHBIX (CIelMualbHBIX) HOPM 00 MITOTEKE, OJHAKO
MO-HACTOSIIIIeMY JeTalibHOE M KOHKPETHOE IPaBOBOE DPETYJIMPOBAaHUE CBSI-
3aHHBIX C UIMOTEKOW OTHOIIEHUI ObLJIO OTHECEHO Ha OTAEJIbHBIN crielua-
JINBUPOBAHHBIN 3aKOH 00 MIOTEKeE.

Oco0eHHO HYXXHO OTMETHUTb, OlieHMBas dacTh nepByio 'K P®, cyme-
CTBEHHOE YKpeIJIEeHWE IPaBOBbIX MO3UIMH KPEIUTOPOB MO OCHOBHBIM
00ecIeYeHHbIM 3aJI0TOM 00sI3aTe/IbCTBaM TPU JIMKBUIAIMK U OAHKPOTCTBE
JOKHUKOB (CM. COOTBETCTBEHHO IT. 1 ¢T. 64 um. 3 ct. 65 'K PD). Kpe-
TUTOPBI-3QJIOTO/IepKATE/IM TOJYYUJIM B HEKOTOPBIX CIIydasix MPUOPUTET
naxe mnepes GUCKaTbHBIMU OpraHaMH, YTO OCOOEHHO BaXKHO TP MOBAIb-
HOI 3a/I0JKEHHOCTM OpPTaHM3alluii 10 HaJoTaM.

B nepuon mexny BcrymieHueMm B cuiy 3akoHa P® «O 3amore» u
BBeJeHMEM B neiicTBue 3akoHa 00 umnoteke [IpesunmeHtom Poccuiickoi
®Denepallu HEOTHOKPATHO M3[aBaJMCh HOPMATUBHbBIE MPABOBbIE aKThl IO
BOIpPOCaM Pa3BUTHUSI UIIOTEUHOTO KPEAUTOBAaHUS (HAIpuMep, HbIHE OTMe-
HeHHBIH YKazoM [Ipesupenta P® ot 25 suBapsa 1999 r. Ne 112 VYka3s or
28 deBpansg 1996 r. Ne 293 «O [OOMOJHUTENbHBIX Mepax IO Pa3BUTUIO
UTMOTEYHOTO KPEeAMTOBAaHMSI»), a TakKe HOPMAaTUBHbBIE TMPaBOBbIE aKTHI,
CaHKIIMOHUPOBABILME UIOTEKY 3eMeJIbHbIX yyacTKoB (Yka3 [lpesuaeHta
PO or 27 oktabps 1998 r. Ne 1767 «O perynupoBaHUU 3€MEJIbHBIX OT-
HOILIEHWI U pa3BUTUM arpapHoil pedopmbl B Poccun»). OgHako B OTCYyT-
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CTBUE MOJIHOLICHHOM NeTaJIM3MPOBAHHOUN 3aKOHOMATENbHOM 6a3bl HU 3TU
MHOTOYUCJIEHHbIE U MPOTUBOPEUYUBBIE MPE3UACHTCKUE yKa3bl U paclo-
pSIKEHUSI, HU W3JaBaBIIMECS B pa3BUTUE UX HOPM IMPaBUTEIbCTBEHHBIE
HOpPMAaTUBHbBIC TIPABOBbIC aKThl (Hampumep, u3BecTHbie «OCHOBHBIE MOJIO-
XKeHUs 00 MIOTeKe») He Jalu CYIIECTBEHHOTO MMITYJIbCa PAa3BUTHUIO MIIO-
TEYHBIX OTHOILIeHUI. TakoBa MpeabICTOPUs MOsIBIeHUsT 3aKoHa 00 UIOTe-
K€ ¥ caMOTo MOHSITHS UITOTEKU B TOM BUJE, B KOTOPOM OHO CYIIECTBYET Ha
JTAHHBIA MOMEHT.

3aKOoHOM 00 MMOTeKEe BBEACHO B POCCUICKOE IPaXJaHCKOE 3aKOHOMIa-
TEJIbCTBO MHOXECTBO HOBOBBeneHUIi. Kak rnaBHelilve HOBeJJIbI 3aKoHa
HEoOXOAUMO BBIICIUTH CJIEAYIOIINE.

CormacHo cTaThsaM 1, 2 1 3 3aKoHa UIIOTEKOM MOIYyT 00ecIeYnBaThCS
JIMIIb JeHEeXHble TpeboBaHUs. TpeOoBaHUs Xe, K NMPUMEpPY, O BBIMOJIHE-
HUU paboT UM OKa3aHWUU YCIyr obecrneuynBaThCcsl UMOTeKo He MoryT. Ho
JNeHEeXHble TPeOOBAaHUS MOTYT BBITEKAaTh M M3 M3HAYAIbHO HENEHEXHBIX
00s13aTeNbCTB, MPU TpaHCcHOPMAIIMU TTOCTIEAHUX B IEHeXHbIe (HarmpuMmep,
Mpu 3aMmeHe TpeOGOBaHUS O MOCTaBKE TOBApOB B HaType Ha TpeOOBaHUE O
BO3BpaTe CyMMbI aBaHCOBOToO Iuiatexa). CienoBaTeibHO, 00eCneunBaThCs
WUMOTEKOW MOTYT U TpeGOBaHMUSI, BbITEKAIOIIME M3 TaKuX (M3HAYaJIbHO He-
JNEHEXHBIX) 00513aTeIbCTB, HO JIMIIb B ciiydyae TpaHchOpMaluu UX B ycTa-
HOBJICHHOM 3aKoHOM (Hampumep, 1. 3 ct. 487 'K P®) nopsiake B 06s13a-
TEJIbCTBA JICHEXHBIE.

IMpenMeToM UMOTEKU (MMEHHO UIIOTEKU, a HE MPOCTO 3ajiora, Kak 3TO
ObLIO paHee) MOXET SIBIATHCS MPaBO apeHAbl HEIBUXXUMOTO MMYIIECTBA.
Takum obpazom, 3akKoH (aKTHUUYECKU pacCIIMpsieT MOHITUE UIOTEKHU IO
CpaBHEHMIO He TOJILKO ¢ 3akoHOM P® «O 3anore», HO M C 4YacTbio IIep-
Boii 'K P® (koTtopast mpaBo apeHIbl HEABUKMMOCTH B YMCIIO BO3MOX-
HBIX MPEAMETOB UITOTEKU HE BKJIOYAET).

3aKOHOM YCTaHOBJICHBI IOTOJHUTEIbHbIE OCHOBAHUS JUISI MPeIbsiBIie-
HUs 3aj0rojepxarejieM TpeOOBaHUII O JOCPOYHOM MCIIOJTHEHUU OCHOBHO-
ro odecre4eHHOro UIoTeKoil obsizaTtenbcTBa (cT. 12 1 35 3akoHa 00 uIIO-
TeKe) W IUISI JOCPOYHOTO OOpalleHUs 3aJorojiepXaTeieM B3bICKaHUS Ha
3aJI0)KEHHOE T10 JOTOBOPY 00 WMMOTEeKe HEABMKMMOE MMYIIECTBO.

Cratbeit 13 3akoHa 00 UMoOTeKe B IPaXJaHCKUIT 000POT BBOAMTCSI HO-
BBl BUII MMEHHBIX LICHHBIX Oymar, a UMEHHO — 3aKAadHas. 3akjiamHasi
OJIHOBPEMEHHO YIOCTOBEpSIET U TMPaBO €€ BJalesiblla Ha TMOJydyeHUue MC-
MOJIHEHUSI MO0 OCHOBHOMY OOECIEYEeHHOMY UIIOTEKOU JEeHEeXHOMY 00si3a-
TEeJIbCTBY, W TpaBa 3ajoroiepxkaresiss (KOTOPbIM SIBJISIETCS Biajaesiel] 3a-
KJIaJHO#) IO J0roBOpYy 00 uIoTeKke. 3akjaagHas HaXOMMUTCS B CBOOOTHOM
000poTe, OHA MOXET MPOJAaBaThCs, OBITh MPEIMETOM JAOTOBOpPa MEHbI, 3a-
Jjjora v T.A.

Takke 3aKOHOM BBEJIEHO MPABUJIO O BOSHUKHOBEHUM B COOTBETCTBYIO-
LIUX CJydyasiX UIMOTEYHbIX OTHOILIEHWH B CUJIy 3aKOHA MpPU HACTYIUICHUU
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OIpeieJIeHHbIX OOCTOSITENIbCTB (B TaHHOM Cilydyae — MpPU NMPUOOPETCHUM
KUJIbSI 3a CYET KpeauTa OaHKa WM WHOW KPEeAUTHOW OpraHu3aluu).

3aKOHOM YCTaHOBJIEHBI TTPUHIUITUATLHO HOBbIE HOPMBI, PETyJIHUPYIO-
e BOMPOCHI OOpallleHUsT B3bICKAHUST Ha 3aJIOKEHHBIN XUJI0N A0M (MK
KBapTUPY), ABJISIONIUNACS €IWHCTBEHHBIM XWJIMILEM 3aJ0rogaTelisi-rpak-
JaHWHa U ero cemMbu. OrpaHuvuBalomue chepy MPUMEHEHUS HIOTEKU
3eMeJIbHBIX YUYaCTKOB HOPMBI cTaTeit 62 u 63 3akoHa, XOTS U TepeyepKu-
BalOT P TOJIOKEHWI paHee BBINICAIINX MPE3UISHTCKUX YKa30B, HO He
SIBISIIOTCSI HOBOBBEICHMSIMM 3aKOHOIATEIbCTBA, T.K. 3aJIOT CEJIbX03Yyro-
IV He JO3BOJISIIICS HAIlMM 3aKOHOAATEJIbCTBOM U paHee (Hampumep, W3-
BECTHBIN NECATHJIETHUI 3aIlpeT Ha CHEJKU C CEbXO3YroAbsIMU, BBOIUB-
mmiicsa eme Cbe3noM HapOOHBIX JenyratoB Pd).

Crout paccMoTpeTh HOpMBI 3akoHa P® «O 3amore» u I'paxmaHckKo-
ro xomekca P®, peryinupymoliue CBSI3aHHBIC C 3aJIOTOM OTHOLICHUS WU
MPUMEHSIEMbIe K UTTOTEYHBIM OTHOIIEHHWSIM TTOMMMO HOpM 3aKoHa 00 UIOo-
TeKe, He MpOomyOIupoBaHHBIE UM WU MPOAYOJMPOBAHHBIE JIUIIb YaCTHY-
Ho. ®akTuyecku u3 Bcero 3akoHa «O 3ajore» AEUCTBYIOT W TOAJIEXXaT
MPYMEHEHUIO K UMTOTEYHBIM OTHOIICHUSIM:

* HOpPMBI pasgena 4 o 3ajore IMpaB — MNPUMEHUTEIBHO K HITOTEKE

MpaBa apeHIbl HeIBMXKMMOTO MMYIIECTBA;

* HopMmHI cT. 18 3akoHa P®D o BemeHuu 3ajoromatesieM KHUTH 3aIlk-

cH 3ajora.

IMomMrmo HopM 3akoHa 06 UIMOTeKe OOJbIIOEe YUCIO HOPM O 3ajiore,
MPUMEHUMBIX K UITOTEYHBIM OTHOIIEHUSIM KaK Pa3HOBUIHOCTH 3ajiora, CO-
nepxutcst B I'paxnpaHckoMm kompekce. Cratbs 64 u nmyHKT 3 cr. 65 'K PO
YCTaHaBIMBAIOT OYEPEIHOCTh YIOBJIETBOPEHUS TpeOOBAHUN KPEeIUTOPOB
JIMKBUAMPYEMOTO (B TOM 4YHUCJIe 4Yepe3 Mpolenypy GaHKpOTCTBA) IOPUIU-
YECKOTo JIUIa. DTa O4YepeIHOCTh MPEeIOCTaBIsieT HEKOTOPBIM KaTeropusM
KPEAUTOPOB TPEUMYIIECTBO Tepea 3aJ0TOAepKaTeIsIMU, YTO SIBISIETCS
HWCKIIOUCHUEM M3 OOIIero mpaBuiia, yCTaHOBIeHHOro cTtaTtheil 334 'K P®
u crarbeil 1 3akoHa 06 urnoreke. B coorBerctBumM co cratheit 338 'K PO
3aJI0ToJiepXKaTeb MOXET COTJIACHO YCIOBUSIM JOTOBOpa 00 MIIOTeKe HaJlo-
XKWTh Ha 3aJIOXEHHYI0 HEIBUXXMWMOCTb 3HaKM (HampuMmep, MOBECUTh Ha
NIBepsSIX WX Ha CTEHE y BXoJa OOBSIBIICHUS), CBUAETEIBCTBYIONINE O 3aJI0-
re. Takoii 3ajor Ha3bIBaeTCs TBEPAbIM. AHAJOTUYHBIX HOPM B 3aKOoHe 00
uIoTeke HeT, modtomy ctathd 338 'K P® mpuMeHseTCsa K UIIOTEYHBIM
OTHOIICHUSIM.

HeiictBue yactu 1 m. 2 cr. 346 'K P® pacnpocrpaHsercs U Ha Bce
He yKa3aHHBIe B ITyHKTe 1 cT. 40 3aKoHa cilydau pacHOpsiKeHMs 3aJI0ro-
naTesieM 3aJ0XEHHON HEeNBMXKMMOCTBIO (B YAaCTHOCTHM, Ha TMOICETCHUE 3a-
JjjoromareyieM — (DU3NYECKUM JIUIIOM Ha 3aJIOXKEHHYIO KUJTLIONIAAb Yje-
HOB ceMbu 3ajorogatesisi). COOTBETCTBEHHO K BBIIICYITOMSHYTBIM CJyda-
SIM TOIJICXXUT IMPUMEHEHUI0 M HopMa moamyHkra 3 1. 2 cT. 351 'K P®.
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Crarbeii 349 TK P® ycraHOBIEHO AOMOJHUTEIBLHOE OOCTOSITENBCTBO (OT-
CYTCTBME 3aJIOroJlaTesisi P HEBO3MOXHOCTU YCTAHOBUTH MECTO €ro Haxo-
KIEHUS), WCKIoYalollee BO3MOXHOCTh OOpallleHUs] B3bICKAHUsI Ha 3aJ10-
KEHHYIO TI0 JO0TOBOpPY 00 MIOTEKE HEABMXUMOCTh BO BHECYACOHOM IO-
psanke. Hopma mynkra 5 cr. ,350 'K P® o mpase 3amoromepxkareis IIpu
HEIOCTaTOYHOCTU B3BbICKAHUS TIO YCJIOBUSIM WIIOTEKM JJISI TOKPBITUSI BCEX
ero TpeboBaHMI K JAOJKHUKY Ha oOpallleHWe B3bICKAHUS Ha WHOE UMYIIe-
CTBO JOJKHUKA (HEBaXHO, SIBJSETCS TAKOBBIM 3aJOrolaTesib WJIM MHOE
JINLI0) TIPUMEHSETCS MPU HAJWYUU UIIOTEYHbIX OTHOIICHUI Ha OOIIMX OC-
HOBaHUSIX (KaK W MPU HAJIMYMM WHBIX BUIOB 3aJi0Ta).

IpaBoBYIO OCHOBY MIOTEYHOTO XUJIMIIIHOTO KPEIUTOBAHUSI COCTABIISI-
0T @hedepanvrble (oOwepocculickue) N MeCMHble HOPMAMUBHbIE NPABO-
eble akmbl. DenepasbHY0 MPaBOBYH 6a3y HWIIOTEYHOTO XKWJIMIIIHOTO Kpe-
OUTOBaHUSI 00pa3yIoT:

» Ipaxnanckuii konekc Poccuiickoii @enepanuu (4actu nepsasi, BTO-

past U TpeThs);

+ @enepanbHblii 3aK0H 0T 16 mionst 1998 r. «O6 umoteke (3ajore He-

JOBWXKMMOCTH)» € TIOCJIEAYIOIIUMY U3MEHEHUSIMU U JOTIOJIHEHUSIMU;

» nocraHoBieHue [IpaBurenbctBa PP or 11 suBaps 2000 r. Ne 28

«O Mepax Mo pa3BUTUIO CHCTEMbl MITOTEYHOTO XWIMIIHOTO KPEeau-
toBaHusl B Poccuiickoit @enepanuu». DTUM MOCTAHOBJIEHUEM Obl-
sia omobpeHa KoHuemnius pa3BUTUS CUCTEMbl UITOTEYHOTO XUJIUIIL-
HOro KpeauToBaHusi B Poccuu, yTBepXaeH IJaH MOATOTOBKHU TMPO-
€KTOB HOPMATHMBHBIX MPABOBBIX aKTOB, 00ECMEYMBAIOIIUX Pa3BUTHUE
CHUCTEMbI MIOTEYHOTO XWIMIIHOTO KpeauToBaHus B Poccum, a tak-
K€ PEKOMEHIIOBAaHO OpraHaM MCITOJIHUTEIbHOW BJACTU CYOBEKTOB
Poccuiickoit ®Denepauuu M opraHaM MECTHOTO CaMOYMpPaBICHMS
pa3pabaTbiBaTh Ha OcHOBe KoHIlenmuuu pa3BUTUSI CUCTEMbI MIIOTEY-
HOTO XWJIMIIHOTO KpeauToBaHWsI B Poccuu pernoHasibHbIE TpO-
rpamMMbl UTTOTEYHOTO XWIMIIHOTO KPEIUTOBAHUS.

Konyenyus pazeumus cucmemvl UNOMEHHO2O HCUAUWHO20 KPeoumo-
eéanusi 6 Poccuiickoii ©®edepayuu, TIOATOTOBJIEHHAsT B pa3BUTHE dele-
panbHOIl LeaeBoii mporpaMMbl «CBOM OOM», YTBEPXKICHHO MOCTaHOB-
nenueM IlpaButenbctBa Poccuiickoit @enepauuu ot 27 uioHs 1996 r.
Ne 753, ompenpensieT MECTO M POJIb UITOTEUHOTO XWJIMIIHOTO KPEIUTOBA-
HUs B XWIMNIHOM (UHAHCUPOBAHUU, a TaKXKe CTPATETHIO TOCYAapcTBa B
CTAHOBJICHUU U PA3BUTHUM AAHHOU cdephl.

COBpCMCHHafI rocygapCTB€HHasd KWJIWIIHaA INOJUTUKA JOJI)KHa Hapd-
ay ¢ HpC)KHGﬁ OpHeHTaHHCﬁ Ha HYXIbl COLMaJIbHO HE3alIMIICHHBIX
Irpyni HaceJICHUsA CacjaTb HOBBI aKILIEHT Ha PCHICHUHN KMJIMIIHBIX ITPO-
0JIeM OCHOBHOM YacTu pa60Ta}01uero HacEJI€HHUA, pacliojararoumero Ccpea-
HUMU JoxogaMM, HAKOIUVICHUAMU U UMCIOIIUMU KUJILE B COOCTBEHHOCTU B
pe3yjabTaTe OecruiaTHOM npuBaTu3alunu. OCHOBHBIM CHOCOOOM pelIcHuA
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SKWJIMITHOM TPOOJIEeMBbl JJIs 3TOW 4acTW HACEJICHMS SIBJISIETCS JOJITOCPOY-
HO€ MMOTEYHOE XUJIMIIHOE KpPEeIUTOBaHUE, BO3MOXHOCTb W HEOOXOmu-
MOCTb OpTaHM3alMK KOTOPOTO pacKpbiBaeTcs B HacTosiei KoHuenuuu.
B nokymeHTe ompenesieHbl OCHOBHbIE LIeJIM M MPUHUMIBI (POpMUPOBAHUS
CHUCTEMbl MIIOTEYHOTO XWJIMIIIHOTO KPEAMTOBAaHUS C yYETOM POCCUICKOTO
3aKOHOMIATEIbCTBA U CYIIECTBYIOIIMX COLMUATbHO-3KOHOMUYECKHUX YCJIO-
Buii. KoHuenuusi BKiItoYaeT noapobHoe omnucaHue OpMUPOBAHMSI CUCTE-
MbI JOJITOCPOYHOTO MITOTEYHOTO KUJIUIIHOTO KPEAUTOBAHUS, a TakxXe Op-
raHU3alMOHHO-9KOHOMUYECKOTO MeXaHW3Ma MPUBJIEYEHUSI KPEIUTHBIX pe-
cypcoB B 3Ty cdepy.

B KoHuenuuu HameueHbl KOHKPETHbIE HAIlpaBJIeHUSI COBEPIICHCTBO-
BaHUs 3aKOHOAATEJIbHOW W HOPMATUBHOU 0a3bl UITOTEUYHOTO XWJIMIIHOTO
KpeauTOBaHUS Ha (eaepasbHOM YpPOBHE, a TakxXe Ha YpPOBHE cy0sekmog
Poccuiickoii Penepauiy U1 MYHULIMNATbHBIX 0o0pa3oBaHuii. KoHuenius
YUMUTBIBAET MPAKTUKY CO3MaHUSI U DYHKIIMOHUPOBAHUSI MEXaHU3Ma WIIO-
TEYHOTO KPEJAUTOBAHUSI KaK B CTpaHaX C Pa3BUTON PHIHOYHON IKOHOMMU-
KO#l, Tak M B CTpaHax, €llle TOJbKO MEepPeCcTPauBalOIIMX 3KOHOMUKY Ha
OCHOBE PBIHOYHBIX MPUHIIUIIOB, a TaKXe OMbBIT XWIMIIHOTO (hUHAHCUPO-
BaHMs B pernoHax Poccuu.

B cootBerctBun ¢ KoHiennueir cucteMa MIOTEYHOTO KUJIMIIHOTO
KpenutoBaHus B Poccuu B cBoeM 3aKOHYEHHOM BUIE OyoeT caMopa3BU-
BalOUICICS U CaMOIOCTAaTOYHOUN CHUCTEMOU, He TpeOylolleil TOMOTHUTETbHO
3HAUYUTEIBLHOTO TOCYAapCcTBEHHOTO (uHaHcupoBaHus. OCHOBHas 3amavya
rocylapcTBa B CTAHOBJICHUU CHUCTEMbI UIMOTEYHOTO XUJIUIIHOTO KPEAUTO-
BaHWSI MpearojaraeTcsl B CO3AaHUM 3aKOHOJATENbHOUM 0a3bl U HOPMAaTHB-
HOM peryJMpoBaHUHU Mpoliecca C LENbl0 CHUXEHUSI (DPUHAHCOBBIX PUCKOB
YYAaCTHUKOB M MOBBIIICHUS] ITOCTYIMHOCTU XWJIbsl IJsi rpaxiaaH. [ocynap-
CTBEHHOEe O/KeTHOoe (hMHAHCUpOBaHUE OyAET HAINpaBIEHO Ha HENocpel-
CTBEHHYIO TOIJEPXKY TpaxaaH, YPOBEHb JOXOIOB KOTOPbIX HE IO3BOJISI-
€T UM CaMOCTOSITEJIbHO YJIYYIIUTh CBOW XWJIUIIHBIC YCJIOBUS, B (GopMme
MPeJAOCTABJICHUS] UM LEeJeBbIX aIPeCHbIX 0e3BO3ME3NHBIX CYOCUIWII Ha
npuodpereHue Xuiabs. Takum obpa3om, Oymer obecrneyeHO (DYHKLMOHU-
pOBaHWE B3aMMHO JOMOJIHSIOUIMX APYT APYra pbIHOYHBIX MEXaHU3MOB —
pellleH!s] XUJIUIIHBIX MPOoOJieM TpaXiaH U MEXaHU3MOB WX COLMAJIbHOM
MOIEPXKKU.

B Mockse, Hanpumep, UMOTEYHOE XKUJIUIIHOE KPEAUTOBAHME OCYIlE-
CTBJISIETCS HAa OCHOBE MEPEYMCICHHBIX HOPMATUBHBIX MMPAaBOBBIX aKTOB
C y4eToM ITOJIOXKEHUI 3aKoHa ropoma Mocksbl oT 31 mapra 1999 r. Ne 11
«O6 opraHu3allMOHHOM M (PMHAHCOBOM OOECTIEUEHUU BHEAPEHUSI CUCTEMbI
WUMOTEYHOTO XXWJIMIIHOTO KPEeAWTOBaHUS B ropoje MoOCKBE» M COOTBETCT-
BYIOLIMX MPOTrpaMM HMITIOTEUHOTO XWIMIIHOTO KpeauToBaHusi. B Mockos-
CKOW 00J1acTH, HAampUMep, UIMOTEYHOE XUJIUIIIHOE KPeIUTOBAHUE OCYILECT-
BJISIETCS HA OCHOBE TMEPEUYMCIEHHBIX HOPMATHUBHBIX IMPABOBBIX aKTOB C
y4eTOM MOJIOXEeHMI 3aKoHa MocKoBckoii objactu oT 19 centsiops 2001 r.
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Ne 144/2001-03 «O6 opraHM3alMKM CUCTEMBI UIOTEYHOIO KMJIMIIHOTO
KpeauToBaHuss B MOCKOBCKOI 06JacTU» U COOTBETCTBYIOLIUX IMPOrpamMM
MIIOTEYHOTO XWJIWIIHOTO KpeauToBaHus. B npyrux cyobekrax Poccun
WUMOTEYHOE KUJIUIIHOE KPEAUTOBAHUE OCYUIECTBIISIETCS C Y4ETOM TOJIOXe-
HUII 3aKOHOB M TMMOCTAHOBJICHUI OPraHOB BJACTU COOTBETCTBYIOIIUX CYOb-
ektoB Demepanuu.

3aKOHOIATEJIbCTBO IMOAPOOHO OIpeAcssieT CoAepKaHue AoroBopa o0
UMOTEKE U COACPXUT OOLIUPHBINA, B CPaBHEHUU C JPYTMMM I'PaXkIaHCKO-
MPaBOBbIMM JOTOBOPaMU, TepeuyeHb CYIIECTBEHHBIX YCJIOBMI ITOTOBOpA.
3HaueHue CYIIECTBEHHBIX YCJIOBUI BCSIKOTO JIOTOBOpAa 3aKJIOYAETCS B TOM,
4TO JOTOBOP HE MOXET CUMUTAThCSl 3aKIOUEHHBIM, €CJIM CTOPOHAMU He
JOCTUTHYTO CoIJlallleHue Mo KaxaoMy u3 Hux (cT. 432 'K P®).

Cramea 2. O6sazameabcmeo, obecnevueaemoe UNOMEKOI

MnoTeka mMoxeT ObiTb ycTaHoB/ieHa B obecrneyeHune o6s3aTeNbCTBa Mo
KpeanTHOMy A0roBopY, No AOroBopy 3akiMa wav MHOro obsi3aTtenscisa, B
TOM 4ucne 0653aTesbCTBa, OCHOBAHHOrO Ha Kyrnnie-npoaaxe, apeHae,
noapsae, APYroM [OroBope, MPUYMHEHWW BPEeAa, €Cau WHOoe He npesay-
CMOTPeHO enepasibHbIM 3aKOHOM.

O6sizatenbcTBa, obecriednBaemMble NMOTEKOM, rnoanexar 6yxraarep-
CKOMY YHEeTY KPEeAUTOPOM W'LOKHUKOM, €CJIM OHU SIBAISIIOTCS opuanye-
CKUMW ivuamu, B Mopsiake, YCTAHOBEHHOM 3aKOHOAATeNbCTBOM Poccuii-
ckovi Denepavimm o 6yxrajiTepPCKoOM yqeTe.

TpeboBaHusi, HOcCSIME HENEHEXHBIN XapakKTep, HE MOTYT yIOBJIETBO-
PATbCS 3a CYET CTOMMOCTH 3aJI0XEHHON HeasuxumocTu'. O6A3aTebCTBa,
obecrnieunBaeMble UITOTEKOM, MOMJIeXAT OyXraaTepckKoMmMy Y4YeTy KpeauTo-
POM U AOMKHUKOM, €CJIU OHU SIBJISIOTCS IOPUAUNYECKUMU JIULAMU, B IMO-
psiIKe, YCTaHOBJIEHHOM 3aKOHOIATeJbCcTBOM Poccuiickoii Denepanuu o
OyXrajaTepckoM YydJere.

OO0s13aTeIbCTBA, BO3HUKIIINE KaK HeIEeHEeXHbIe (HaIllpuMmep, IO OoKas3a-
HUIO JOJDKHUKOM KPEIUTOPY YCIYT, BBIMOJTHEHUIO pabOT, MOCTaBKE TOBa-
pa), MOIyT B AajibHeilllleM TpaHC(hOPMUPOBAThCS (HAIIpUMEpP, B MOPSIKE
n. 2 ct. 487 'K P®) B meHexxHble 00s13aTelIbCTBa (BO3BpAT aBaHCa, BO3-
MelllgHre YObITKOB U T. I1.). B Takux ciydasx 1OoroBop o0 UIIOTEKE MOXET
MMEeTh MECTO COOOpa3HO C MpeamnojaraeMoil yKazaHHO# TpaHcdopmauueit
TMEepPBOHAYAJIBHOTO 00s3aTeIbCTBA, TaK KaK BO3MOXHO TOSIBJIEHUE B OymIy-

' [IprMepoM TaKKX HeleHEXHBIX TpeOOBAaHMIA SIBJISETCSl TpeOOBaHKe 00 OKa3aHUU
YCIIYT WK O BbIMOJHEHUU paboT. [Ipu aToM AeHexkHble TpeOOBaHMs, BHITEKAIOIINE U3
NepBOHAYAJIbHO HEJICHEXKHBIX 00S13aTeIbCTB, 00ECTIEYNBATHCS UIOTEKOW MOTYT, HO
JIMIIb TIPY YCJIOBUM TpaHCcHOpPMAIIMM COOTBETCTBYIOLIMX 00S13aTe/IbCTB B IEHEKHbIE
(HampuMep, MpU 3aMeHe 00sS3aHHOCTU BBIMIOJIHUTH PA0OTY Ha 00S3aHHOCTh BEPHYTh
aBaHC).
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1IEM OCHOBAHUI JISI MPEAbIBICHUS KPEAUTOPOM MMEHHO JEeHEXHBIX Tpe-
OGOBaHMIA.

OcHOBBI peryiMpoBaHusl Oyxrajtepckoro ydera B Poccuiickoit @ene-
pauuu yctaHoBieHbl DegepanbHbIM 3aKOHOM OT 21 Hog6pg 1996 r.
Ne 129-®D3 «O OyxranrepckoM ydere». B coorBeTcTBUM cO cTaTheil 1 3a-
KOHa OOBEKTaMU OyXTaJTepCKOTO ydeTa SIBJISIIOTCS UMYIIECTBO OpraHu3a-
1M, UX 00513aTeJIbCTBA M XO3AUCTBEHHBIE OIEepaluy, OCYIIEeCTBIseMbIe
opraHu3zaivsIMM B Tipoliecce ux JlesTesbHOCTH.

HMnorteka obciyxuBaeT o00s3aTeIbCTBA MO KPEAUTHOMY JOTOBODPY
(ct. 819 TK P®), norosopy 3aiima (ct. 807 'K P®), nmoroBopy mHOrO
00s13aTeIbCTBA, B TOM YMCJIe OCHOBAaHHOTO Ha KyIuie-mipomaxke (cT. 454
I'K PD), apenne (ct. 606 'K P®D), nogpane (ct. 702 'K P®), apyrom mo-
rosope (cT. 420 'K P®), npuunHenuu Bpeaa (nmoam. 6 m. 1 cr. 8 'K P®D).
YcTaHOBEHHBIN cTatheit 2 3aKOHA 00 UMOTEeKe MepeyeHb He HOCUT HC-
YEpITBIBAIOIIETO XapaKTepa U MOXET ObITh pacIIMpPeH, MOCKOIbKY MMeeTCs
OTOBOPKA «ECJIM MHOE HEe TMPEeayCMOTpPeHO (heaepalbHBIM 3aKOHOM».

Ecnu ctopoHamMu UMOTEYHBIX MPABOOTHOIIEHUN SBJISIOTCS IOPUAM-
yecKue Jiuilia, TO 00s3aTesibCTBA, B OTHOUIEHWM KOTOPBIX YCTAaHOBJeHA
WIIOTeKa, ITojjIexkar Oyxrajarepckomy ydery (4. 2 cr. 2 3akoHa). OCHOBHI
perynupoBaHus Oyxrairepckoro yyeta B Poccuiickoit ®@enepauuu ycra-
HOBJIEHBI 3aKOHOM O OyxrajaTepckoM ydeTe. B cooTBeTcTBUM C ero moso-
KeHussMu (1. 2 cT. 1) oObeKTaMu OyXraJITepCKOro ydeTa SIBJISIIOTCS MMY-
1IECTBO OpraHu3aluil, UX 0053aTeIbCTBA U XO3AWCTBEHHbIE OMEpalnu,
OCYILIECTBIISIEMbIE OpPTaHU3ALMSIMU B TIpoliecce UX AesTenbHocTu. OOiue
MmpaBwia, colepxXaiiuecs B 3aKOHEe O OyXrajJTepcKOM yuyere, JeTaiu3upy-
I0TCSI B JPYTMX HOPMATMBHBIX MPABOBBIX aKTax.

Hanpumep, HopMaTUBHOI 0a30ii OyXTaJTepCKOro y4eTa OCHOBHBIX
CPEJICTB TMPENNnpuaTuii (opraHu3ainil, YUpeXKIeHU) SBISIOTCS:

IMomoxeHne MO OYXraJTepCKOMY YUYETy «Y4eT OCHOBHBIX CPEICTB»
(ITBY 6/01), yrBepx)neHHoe mpukazoM MuHbuHa Poccuu ot 30 mapra
2001 roma Ne 26mH;

MeTonuueckue yKaszaHUSI 10 OYyXraJTepcKOMY YYeTy OCHOBHBIX
CpeACTB, YTBepXAcHHBIe IMpukazoM MwuHuHa Poccum ot 13 okTsabps
2003 roma Ne 91H.

B kaxmoM KOHKpeTHOM ciydyae OyxydyeT o0s13aTesIbCTB, oOecIieunBae-
MBIX MITOTEKOM, MMEET CBOM crieluduiecKue 0COOEHHOCTH U MOXET OTJIv-
yaThCsl BeCbMa CYIIECTBEHHBIM oOpa3oM. B wyacTHocTu, OyxranaTepcKuii
YUYeT orepaluii Mo JoroBopaM 3aliMa OTJIWYaeTCsl OT MpPaBWI, MO KOTOPHIM
MPOU3BOAUTCS OyXydyeT apeH/bl MMYIIEeCTBa.

CormacHo nyHkty 1 cr. 807 'K P®, mo morosopy 3aiiMa JeHBI'M WJIN
WHBIE BelU, OMpele/ieHHbIe POIOBBIMU MPU3HAKAMU, TMEepeNaloTcsl 3auMO-
JIaBleM B COOCTBEHHOCTb 3aeMIIUKY. [Topsimok Bblgauu 3aiimMa, ero BO3-
BpaTa, HAYMCJIEHUS W yIUIaThl TIPOLIEHTOB M MITpadHbIX CAHKIUI Orperne-
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ned B 'K P® (rin. 42). B coorBerctBum ¢ 'K P® moroBopom 3aiimMa wiIu
HOPMAaTUBHBIMU TpPaBUJIAMU MOTYT OBITh YCTAHOBJIEHBI OCOOEHHOCTH MC-
MOJIb30BAHUSI M y4yeTa 3a€MHBIX CPEJICTB.

CyIIHOCTh NaHHOW oOmepaluyu 3akKJiovaeTcss B TOM, YTO Iepeaada
MpeaMeTa 3aliMa CBsI3aHa C MEepPexXOoJOM IpaBa COOCTBEHHOCTM Ha HEro, a
3HAYUT, U CO CIUCaHKMeM C OajlaHca 3aMMOjaBlia Bellleil (TOBapHO-MaTepu-
aJIbHBIX LIEHHOCTEI) M MX MPUHSITUEM K Y4YeTy Ha COOTBETCTBYIOIIME CUETa
3aeMinrka. CpejicTBa, mepelaHHble B 3aeM, Y 3aMMOJaBlia YYUTHIBAIOTCS
Ha cy6cuere 06-3 «IIpemocraBieHHBIE 3aiiMbl» WM 58-3 «IIpemocTaBieH-
Hble 3aliMbl» B pa3pe3e 3aeMIIMKOB Mo cpokam morauieHusi. [udp cuera
3aBUCUT OT CpoOKa 3aima.

3aeMIIUMK OpraHu3yeT y4yeT IOJy4yeHHbIX 3aiiMOB Ha cuerax 94 «Kpart-
KOCpOYHbIe 3aiiMbl» U 95 «JloJarocpouHbie 3aiiMbl»; MPU 3TOM aHAIUTUYE-
ckuit yyeT mo cuetaM 94 u 95 BemeTcsl Mo 3aMMOAaBIlaM U CpoKaM Iora-
LIeHUS 3aiMOB.

Cramwa 3. TpebGoeanus, obecneuuseaemvie unomexou

1. inoteka obecne4YnBaeT yrnaaty 3a/10roAepxXatesiio OCHOBHOM CyM-
Mbl fjoIra ro KPeamTHOMY AO0roBopy Wiav MHOMY 00ecrneynBaemMomy Wrno-
TeKoVi 0653aTe/IbCTBY NOJIHOCTLIO IMOO B YaCTU, MPEAYCMOTPEHHONI 10ro-
BOPOM 00 uroTeke.

Uinoteka, yctaHoBneHHasi B obecrieqyeHne UCMOSTHEHUS] KPEAUTHOIO
J0rosopa wiv Aorosopa 3ariMma c ycJi0BUEM BbIriathl MPOLEHTOB, 0bec-
rneyvBaeT Takxe yrnnaty KpeauTopy (3anmMoaaBLy) NpuYnTarLLUnXcs eMmy
MPOLEHTOB 3a M0J/1Ib.30BaHNE KPEANTOM (3aEMHbLIMY CPEACTBAMM).

Ecnun noroBopom He npenycMoTPEHO MHOe, urnoTeka obecrnieynBaeTt
TaKkxe ynnaty 3a/10roaepxXaresito CyMM, MPUYNTAIOLLMXCS EMY:

1) B Bo3melLeHne ybbiTKOB U/Wiin B KQ4€CTBE HEeYCTOVku (LuTpaga,
MeHn) BCNEACTBUE HEUCIOHEHUS], MPOCPOYKU UCIOJIHEHUS] WM UHOMO He-
Hapfnexatyero UcroJsiHeHns 06ecrne4eHHOro nnoTekor obs3aTesbCTBa;

2) B BuAe NpPOLEHTOB 3a HEernpaBOMEPHOE [0/Ib30BAHNE HYXUMU fe-
HEXHbIMW CPEeACcTBaMU, MPEAYCMOTPEHHbIX 00eCcrneyeHHbIM UMNOTEKOM
0653aTes1b.CTBOM JINOO0 penepasibHbIM 3aKOHOM;

3) B Bo3meLLeHne cynebHbIX M34EPXEK U WHbIX PACXOL0B, Bbl3BaHHbIX
obpalleHneM B3bICKaHWsl Ha 3aJ10)KEHHOE UMYLLIECTBO;

4) B BO3MeLLEHNE pacxonoB Mo peann3aumn 3a0XKeHHOro UMyLLecTBa.

2. Ecnv fOoroBopomM He rnpeaycMoTPEHO UHOE, nnoTeka obecriednsa-
et TpeboBaHusl 3as10rogepxaresis B TOM 00bemMe, Kakovi OHU UMEIT K
MOMEHTY UX YOBIETBOPEHUS 3@ CHET 3aJ/I0XKEHHOIO MMYLLIECTBA.

3. Ecnv B joroBope 06 unoTteke yka3aHa obLuasi Teepaasl Cymma Tpe-
6oBaHwWii 3asorogepxaresis, 0b6ecrieYeHHbIX UMOTEKOM, 0053aTesbcTBa
JOJDKHUKA repes 3a/10roepxaresieM B 4acTu, MPEeBbILLAKOLLEN 3Ty CyM-
My, HE cYuTaloTCsl 0OECNeYeHHbIMU NNOTEKOM, 3@ UCKTIOYEHNEM TPebo-
BaHW, OCHOBaHHbIX HA NoAnyHkTax 3 u 4 nyHkTa 1 HacTosLeri cTaTbu nam
Ha ctaTtbe 4 HacTosLero denepanbHOro 3aKoHa.
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3anor obecrieunBaeT TpeOOBaHME B TOM 00ObeMe, KaKoli OHO MMeeT K
MOMEHTY ynoBiieTBOpeHUss. Hopma, BocnpousBeqeHHasl B MyHKTE 2 KOM-
MEHTUPYEMOI CTaTbU, HOCUT IMCIIO3UTHUBHBINA XapakTep, YTO MO3BOJSET
CTOpPOHAaM YCTaHOBUTH B JIOTOBOPE WHBIE YCIOBMUSI.
Ocobast cuTyalvsi UMeeT MeCTO B cllydyae, €C/id B JOroBope 00 UIIOTEeKe
yKa3aHa o01asi TBepJasi cymMMa TpeOOBaHUII 3ajoroaepkaresisi, ooecreyeH-
HBIX UMOTEKOW. B OTHOLIEHWM 3TOW CUTyallUW B MYyHKTE 3 KOMMEHTHUpYeE-
MOI CTaThby TakKXe KOHKPETU3UpPYIOTcs mojoxeHus cratbu 337 'K PO.
BBeneHbl orpaHuueHUst AJsi 00513aTeIbCTBA JOJKHUKA TIepes 3aJoronep-
XarejeM B YacTH, MpeBbIIaloleil 3Ty cymMy. MckiouyeHue caenaHo s
TpeOOBaHUI, BOZHUKIIUX MO CJIEAYIOLUIMM OCHOBAHUSIM:
* BO3MEIIEHME CyIeOHBIX U3EePKEK M MHBIX PacXol0B, BBI3BAaHHBIX
oOpallleHMeM B3bICKaHUS Ha 3aJ10KeHHOe MMyllecTBo (cT. 82 3ako-
Ha oT 21 uwons 1997 r. No 119-Dd3 «O6 UCMOTHUTETBHOM TIPOU3-
BOJICTBE»);

* BO3MEIIEHWE DPACXOAOB MO peajlu3aluy 3aJ0XEHHOTO0 WMYIIeCTBa
(. 1 ct. 77 3akoHa 00 MCHOJHUTEJILHOM IPOU3BOACTBE).

Ha npumepe naHHOI cTaThbu BUIHO, YTO B KOMMEHTUPYEMOM 3aKOHE,
paBHO KakK M B JAPYTUX MCTOYHMKAX 3aJIOTOBOTO IpaBa, 3aKOHOIATEJb
JOBOJIBHO YaCTO MCHOJb3yeT MMCIIO3UTUBHYIO HOPMY, BBIPaXKEHHYIO B
GopMyJie «eCIM JOTOBOPOM HE MPEeIAyCMOTpeHO MHoe». Takum obOpaszoM,
3aKOHOJATEeIb pa3peniaeT yYaCTHUKAM WIOTEYHbBIX MPABOOTHOIICHUM BbI-
OpaTh HauboJiee MpUEMJIEMbIi BapuaHT IOBEACHUSI, U Ojaromapsi 3TOMY
OH Ha MpaKTUKE peaau3yeT ONUH U3 OCHOBOTMOJIATAIONIUX MPUHIIUIIOB PhI-
HOYHEBIX OTHOILIEHU, chopMmyrupoBaHHbIil B ctatbe 421 'K Pd, cornac-
HO KOTOPOMY TIpaXJIaHe W IOpUAUNYECKHUE JUIla CBOOOIHBI B 3aKJIIOUYCHUU
norosopa. Hanuuue BapuaTUBHOCTM B TOAXOAAaX K YCJIOBUSIM JOTOBOpa
MO3BOJISIET CTOPOHAM CTPOUTH CBOU B3aUMOOTHOIICHUS 1O COOCTBEHHOMY
YCMOTPEHUIO MPUMEHUTEIbHO K KOHKPETHOW CUTyallMu, HE BBIXOIS TpU
9TOM 3a paMKHU JEUCTBYIOIIUX MPABOBBIX HOPM.

Cratbst 4. Obecneuenue unomexoi
00NOAHUMEAbHBIX pacxooos 3aa02o00eprxcamensi

B cnyyasix, Korga 3a/0ronepxaresib B COOTBETCTBUMN C YCII0BUSIMU
Z0roBopa 06 UrnoTeke wav B cusly HeobXOAMMOCTU 06EeCcnednTb CoxXpaHe-
HMe UMYLLIeCTBa, 3a/I0XXKEHHOIo Mo 3TOMY LOr0BOPY, BbIHYXAEH HEeCTU
pacxofbl Ha €ro COAEePXaHWe wu/wim oxpaHy b0 Ha MoralieHue 3afos-
XEHHOCTU 3aJ10roAaTesis 1o CBA3aHHbIM C 3TUM UMYLLIECTBOM Hasoram,
cbopam uam KOMMYHAasIbHbIM M1aTexamM, BO3MELLeHUe 3a0roaepxaresto
Takux HeobXoAUMbIX PACXOA0B 06ECrneynBaeTcs 3a CHET 3a/10XKeHHOro
UMYLLIECTBaA.
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B kxoMMeHTUpYyeMOil cTaTbe B OOLLEM BUIIE TOBOPUTCS O TEX HOIMOJHU-
TEeJIbHBIX pacxojax, KOTOpbie MOXET MOHECTU 3aJorofepxaTejb B COOT-
BETCTBUM C YCJIOBUSIMU IOTOBOPA UJIU B CUJIY HEOOXOIUMOCTU OOECIeYUTh
COXPaHHOCTb 3aJI0KEHHOTO MMylllecTBa. B 4acTHOCTHM, OHM MOTYT BKJIO-
YyaTh pacxolibl Ha €ro ColAepxXaHue, OXpaHy, IorauieHue 3aI0JKEeHHOCTU
3ajorofaTesisi MO CBSI3aHHBIM C 9TUM UMYIIECTBOM HajioraM, cOopam uiu
KOMMYHaJIbHbIM M1aTexaM. [lo oluieMy mpaBuily TakuMe pacxolbl BO3Me-
1IAI0TCS 32 CYET 3aJI0KEHHOTO0 UMYIIECTBa, OJHAKO HUYTO HE MPEnsTCTBY-
€T 3aJIoTOoAepKaTesil0 BKIIOUYUTh B IOTOBOP 00 UIOTEKE yCJIOBUE OO yIuUia-
Te 3ajorofareyiieM OINpeNeIeHHOW CyMMbl, U3 KOTOpPOU U OyayT MOKPBI-
BaTbCsl YKa3aHHbIE PACXOIbI.

B cratbe HUYETro HE TOBOPUTCS O KaKUX-TUOO OrpaHUYEHUSIX yKa3aH-
HBIX PacXolloB, Jaxe B clydyasiX, KOraa OHU OydyT SIBHO UPE3MEPHBIMU.
OueBUIHO, 3aKOHOJATENb MCXOAUJ U3 TOTO, YTO 3ajorojepxkaresib OyaeT
caM oOrpaHu4YuBaTh cebsI B ITUX pacxoAaxX, MOCKOJbKY UCTOYHUKOM
WX BO3BpaTa OCTAaeTCsl 3ajl0XEHHas Belllb, CTOMMOCTb KOTOpPOIl He 0e3-
TpaHUYHa.

Cratess 5. Hmywecmeo, komopoe moxcem 6bimo
npeomemom  unomexu

1. [To goroBopy 06 MNOTEKE MOXET ObiTb 3a/I0XKEHO HEABUXXUMOE
MMyLLIEeCTBO, ykadaHHoe B rnyHkTe 1 cratbu 130 paxpgaHckoro kozekca
Poccuiickori denepaumn, npasa Ha KOTOPOE 3apPErnCTpPUPOBaHbl B [10-
psaKe, YCTaHOBJIEHHOM [J1S1 rOCYAapCTBEHHOM perucTpaumy rnpas Ha He-
JABUXVMOE UMYLLECTBO U CAENOK C HUM, B TOM YUCHE:

1) 3emesibHbIe y4acTky, 3@ UCKIIOYEHNEM 3E€MEJIbHbIX Y4aCTKOB, yKa-
3aHHbIX B cTaTtbe 63 HacTosiwero ®enepanbHoro 3aKkoHa;

2) npeanpusaTus, a Takxe 34aHus, COOPYXEHWSI U WNHOE HEABUXUMOE
MMYLLIECTBO, UCMOJIb3YEMOE B MNPEANPUHNMATEILCKOM AESTENLHOCTU;

3) xxunbie goMa, KBapTUpbl M 4acTu XWJbIX JOMOB W KBapTup, CO-
cToSILLME N3 OAHOW NI HECKOJIbKNX N30/IMPOBAHHbLIX KOMHAT;

4) naun, canosble AOMa, rapaxu v Apyrme CTPOeHWs noTpebuTesib-
CKOro Ha3HayeHus;

5) Bo3aylwHbIE ¥ MOpcKkne cyaa, cyAa BHYTPEHHEro raaBaHusi U Koc-
Mu4eckne oObeKTbI.

3naHuns, B TOM 4ucnie Xuible AoMa U UHbIE CTPOEHUS, U COOPYyXe-
HUSI, HEMNOCPEACTBEHHO CBSI3aHHbIE C 3eMJ1evi, MOryT ObITb MPEAMETOM
MroTeku npu ycaoBum coboaeHns npasun cTtatbu 69 HacTosLero ®ege-
pasabHOro 3aKkoHa.

2. Mpasuna Hactosiwero denepanbHOro 3akoHa MNPUMEHSIIOTCS K 3a-
J1I0ry HE3aBEPLLUEHHOI0 CTPOUTE/ILCTBOM HELBUXUMOIO UMYLLIECTBA, BO3-
BOANMOIro Ha 3eMeJsIbHOM y4acTKe B COOTBETCTBUM C TPEOOBaHUSIMU 3a-
koHopatenbcTBa Poccwiickori ®enepauuy, B TOM yucae 34aHwii M Co-
OPYXeHu rpu ycraoBun cobsoaeHns npaswn cTatby 69 HacTtosiero
PenepanbHOro  3akoHa.
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3. Ecnm  vHOE He  peaycMOTPEHO J0roBOPOM, Bellb, aBasoLulascs
rnpeamMeTomMm UrNoTeku, cynTaeTcsi 3aJ/I0KeHHOW BMecTe C rnpunHan/iexxHo-
cramu (cratbss 135 [paxgaHckoro «kopekca Poccwiickoni ®enepaumm) kak
eanHoe  uesnoe.

4. Yactb wumyuiectBa, pas3aesl KOTOPOro B HaType HEBO3MOXeH 06e3
U3MEHeHWUs1 ero Ha3HayYyeHusi (Heaesnumasl Bellb), He MOXEeT ObiTb camMo-
CTOSITEJ/IbHbIM npeamMeTomMm UrNoOTeKku.

5. MNpaBuna 06 wnoTeke HEABUXUMOIro UMYLLIeCTBA COOTBETCTBEHHO
NPpUMEHSIIDTCS K 3aJslory npasB apeHpgaropa o norosopy o6 apeHge Tako-
ro wumywjectsa (npaBoO apeHAbl), [rOCKOJIbKY WHOE He YCTaHOBJEHO ene-
pasibHbIM 3aKOHOM W He [IPOTUBOPEYNT CyLlecTBy apeHOHbIX OTHOLLIEHWIA.

O06BbeKTaMM JOTOBOpPAa MITOTEKUW MOTYT OBITh: 3JaHUs, COOPYXEHUS,
SKUJTbIE U HEXUJIbIe TTIOMEIIeHUsI, KOHIOMUHUYMBI, TIPEANPUATHS KaK UMYy-
IeCTBEHHbIE KOMIUIEKCHI, BO3IYIIHbIE U MOPCKHE Cyla, a TakKe 3eMelb-
HBIe YJ9aCTKU, He OTpaHWYeHHBIE B 000pOTeE.

KuneiM momenieHreM," KOTOpOE MOXET OBITh OOBEKTOM WITIOTEKHU,
MpU3HAETCs MOMeIleHNe, TpeTHa3HauYeHHOe ISl TIPOXKUBAHUS TpakIaH,
MPpU3HAHHOE B YCTAHOBJICHHOM MOPSIKE MPUTOMHBIM JJIST TTPOXWBAHMS,
OTBeYarolllee CAHUTAPHBIM M TEXHUYECKUM HOPMaM W YYTEHHOE opraHaMu
WHBEHTApU3allMOHHOTO y4eTa B KadyecTBe XWIOTO. [IpUTOMHOCTH XHIIOTO
MMOMENICHUS IJIsI TIPOXUBAHUS OMpeAeisieTCs B MOPSAIKE, MPeayCMOTPEeH-
HOM KUJUIIHBIM 3aKOHOJIATEJNbCTBOM. YKa3aHHOE MOMEIIEHUE NOJKHO
HaXOOUThCS B COOCTBEHHOCTM 3ajioromareiis. He MoryT siBISTbCS OOBEK-
TOM UITOTEKU XWJIble JOMa U3 MYHUIUMAJIBHOTO XWJIOTo (GoHIa, Mpeaoc-
TaBJieHHBbIE TpaXkJaHaM Ha YCJIOBUSX HaliMa, a TaKXe CIy>XeOHbIe KUJIbIe
noMemeHus. [ToMemeHus, penHa3HaYeHHBIE IJIS BPEMEHHOTO MPOXUBa-
HUS (JIETHWE CaJOBbIe TOMUKHU, OOIIECXKUTHS, TOCTUHMIILI-TIPUIOTHI, JTOMa
MaHeBpeHHOro (GoHma M T.A.) TakKXe HE MOTYT SIBISTHCS OOBEKTOM
KUAMIIHOM unoteku'. TakuM 0Opa3oM, HEMOCPEACTBEHHBIM OOHLEKTOM
SKMJTUITHOM WITOTEKW MOXET SIBJAATHCS XWJIOW IOM, KBapTupa JIMOO MX
060Cc0o61eHHble (M30IMPOBAHHBIE) YACTU .

I'paxmanckuit kogekc P® (m. 3 cr. 340), a Takke cratha 42 3akoHa
«O6 wunoTeke (3a70re HEABMXMMOCTH)» yCTaHaBIWBAIOT, YTO WITOTEKa
3MaHUS WIM COOPYXKEHUs JOIMycKaeTcs JIUIIb ¢ OMHOBPEMEHHOW UITOTEKOM
3eMeJIbHOTO yJacTKa, Ha KOTOPOM DAcIlONIOXEHO 31aHue (COopykeHue),

' BriepBble JIeraibHOE OINpe/eeHKe JO0ATOCPOUHOrO UIOTEUHOTO JKIUTHIIHOTO Kpe-
IuTa ObUIO JaHO B IocTaHoBaeHMM IlpaButenbctBa PD No 28, B COOTBETCTBUU C KOTO-
PBIM KWJIMIIHBIA KPEOUT — 3TO KPEOWUT WIKM 3aeM, MPEIOCTaBIeHHbIE Ha CPOK 3 roa u
0oJjiee COOTBETCTBEHHO OAaHKOM (KpEIMTHOM OpraHu3ainueil) Wi OpUANYECKUM JIULIOM
(HEeKpeaUTHOI opraHuzauueil) dusnueckoMy ully (IpaxmaaHUHY) IJisi NPUOOPETEHUs.
KWIbsl TIOJ 3aJIOT MPUOOPETAEMOTO XKWibsl B KayecTBe oOOecriedeHus: o0s13aTebCTBa.

* [Tanmioxuna E.B. TIpaBoBoe peryaupoBaHME XWIMIIHON UIIOTEKM B 3aKOHOMA-
tenbctBe Poccuiickoit Penmepaunun. — M.: PITOY, 2003. C. 21.
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JIMOO YaCTU BTOTO 3eMEbHOIO y4acTKa, JOCTATOYHOTO ISl (hyHKIMOHAb-
HOro o0ecrneyeHus 3aKJiaJgblBaeMOro 31aHus (COOpYKEeHMUsI), JUOP MpaBOM
MoJIb30BaHUs UM. JlaHHOE MOJIOKEHUE OCHOBAHO Ha MPUHIMUIE €IUHCTBA
cynbObl 3€MEJIBHOTO YYacTKa M IMPOYHO CBSI3aHHBIX C HUM OOBEKTOB, U
BIOJIHE €CTECTBEHHO, KOTJa pedb MAET 00 OTAEIbHO CTOSILIEM 3AaHUU WA
COOPYXEHUU, HO COBEPIICHHO HEMPUMEHUMO K 3aJIoTy KBapTUPbl B MHO-
TOKBapTUPHOM KUJIOM AoMe J1ubo oduca B KpyIHOM O(PUCHOM 3JaHUU —
TO €CTh B TE€X CUTYallMsX, KOTjJa COOCTBEHHUK MOMENIeHUS] He o0amaeT u
He MOXeT 00yiaiaTh HUKAKWMU JOKYMEHTAJIbHO TMOATBEPXKIEHHBIMU TIpa-
BaMU Ha MpUJeramoiuii K 30JaHUI0 3eMeJIbHbIM ydyacToK. BBemenHoe 'K
P® u ®OenepaiibHbIM 3aKOHOM 00 UITOTEKE OTpaHUYEHME ITUTETBHOE Bpe-
Msl aKTUUYECKU MPEMNSITCTBOBAIO PA3BUTHUIO XUJUIIHOW MIMOTEKHU, a TaK-
K€ JlelaJlo HEBO3MOXHBIM TMOJIyYeHUE KpeauTa MO 3aJ0T MOMEIIeHU
IJIS MeIKUX GUpM, He 00JagaBIIMX MPaBOM COOCTBEHHOCTU JMOO apeHIbl
Ha 3eMJlIo’.

Cratea 6. Ilpaso omoasamv umywecmeo 6 3a.a02
no dozoeopy 06 unomexe

1. inoteka moxeT 6bITb yCTaHOBJIEHa Ha yka3aHHOe B cTaTbe 5 Ha-
crosujero denepasibHOro 3aKoHa UMYLLIECTBO, KOTOPOE MPUHAATEXNT
3aJsiorogarte’sito Ha rnpaBe coO6CTBEHHOCTU WJIN Ha rpaBe X03sFiCTBE@HHOIro
BEeLEHMs.

2. He nonyckaetcsi unoteka nmylectsa, M3bsiToro n3 obopora, nmy-
LiecTBa, Ha KOTopoe B COOTBETCTBUM C peaepasibHbIM 3aKOHOM HE MOXET
O6bITb 0O6PALLIEHO B3bICKaHNE, a TakXe NMYLLIeCTBAa, B OTHOLLEHUN KOTOPOIro
B YCTaHOBNEHHOM  (enepasbHbIM  3aKOHOM  opsake npeaycMoTpeHa
obsi3aTesibHasi npuBaTu3aLms 1nbo rnpuBaTn3aLms KOTOPOro 3arnpeLleHa.

3. Ecnv npeameTom nrnoTeku siBASIeTCS UMYLLIECTBO, Ha OTHYXAeHne
KoTOporo Tpebyercsi cornacue namv paspeLueHne apyroro auLUa uim op-
raHa, Takoe Xe corsiacue win paspeLlueHne HeobxoanmMo AJ1s1 UNoTeKu
3TOro MyLLIeCTBa.

PelueHuvsi 0 3asi0re HeaABUXUMOIro UMYLLEeCTBA, HaxoAsLLerocs B rocy-
apCTBEHHOV COBCTBEHHOCTU U HE 3aKPENIeHHOIr o Ha rpaBe X03s1MiCTBEHHO -
ro BeaeHus, npuHumaiotcs [NpaButenscTBOM Poccurickoii Peaepaummn nam
npaBnTesIbCTBOM (aaAMUHUCTPaLmer) cybbekta Poccuiickori deaepaumn.

' TTpoTuBOpeure GbUIO Pa3pEleHO TOILKO COBMECTHBIM MOCTAHOBNEHHEM Bepxos-
Horo 1 Beiciiero ApbutpaxHoro cynoB PO No 6/8, pa3bsicCHUBLIMM, YTO TIPABUJIO O
COBMECTHOM 3aJIore 31aHUsSI (COOPYXEHUsI) U 3eMEJIbHOTO Y4acTKa MPUMEHSIETCS TOMb-
KO B TeX Cjydasix, KOTIJa 3aJlorofatesib 00JanaeT NMpaBoM COOCTBEHHOCTH WM MPABOM
apeH/Ibl 3eMeJIbHOTO Y4acTka, Ha KOTOPOM DAcIoJIOKeHO 31aHue (COOpyXeHue), SB-
Jisoleecsl TIPeAMETOM MIIOTEKH, B TeX Xe CNyvasix, KOrja 3ajorojaresib He SIBISIeTCS
COOCTBEHHMKOM MJIM apeHJaTOPOM 3eMENbHOTO yJacTKa, Ha KOTOPOM DPacroioXeHO
3aKJIabIBAEMOE 3[aHUE WM COOPYXEHHUE, OH BIIpaBe 3aKJIHOUUTh JOTOBOP MIOTEKU
TOJIbKO Ha 31aHue (coopyxkeHue). Takoil 1oroBop OymeT COOTBETCTBOBATb ACHCTBYIO-
IeMy 3aKOHOJIATENIbCTBY.
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4. paBo apeHabl MOXeT ObiTb NMPeAMETOM UMOTeKM C coraacus
apexgoaarens, ecian enepanbHbiM 3aKOHOM WA [OrOBOPOM apeHAbl
He MpeaycMOTPEeHO MHOE. B crydasix, npeaycMOTPEHHbIX MyHKTOM 3
cratby 335 paxaaHckoro koaekca Poccwiickori denepaumm, Heobxoau-
MO TaKkxe corsiiacue cobCTBEHHVKA apeHA0BaHHOro UMYLLIECTBA W LA,
MMeroLLIero Ha Hero npaBo XO35FiCTBEHHOIO BEAEHMS.

5. 3asior HeABMXMMOIro UMYLLIECTBA HE SIBJISIETCS OCHOBaHWEM [J1si
0CBOOOX/AEHMS] NvLa, BbICTYNUBLLIEro 3ajoroaaresieM o AoroBopy 06
MnoTeke, OT BbIMOJHEHUSI UM YCJ/IOBUIA, HA KOTOPbLIX OHO y4aCcTBOBAJIO
B WHBECTULMOHHOM (KOMMEPYECKOM) KOHKYPCE, aYKLMOHE W WHBbIM 00-
pa3oM B rpoLecce npuBaTn3aumm UMyLLECTBa, SIBJISIIOLIerocs npeaMmeTom
JlaHHOro 3asora.

6. Unoteka pacnpocTpaHsieTcsi Ha BCE HEOTAEUMbIE YAYHLIEHUS
npeameTa UNnoTeky, ecin MHOe HEe NpeayCMOTPEHO LOrOBOPOM WM Ha-
croswmm denepasibHbiM 3aKOHOM.

3ajiorogaTesieM MOXET ObITh COOCTBEHHUK JMOO JIULIO, KOTOPOMY
MpeAMET 3ajiora MPUHAMJIEKUT Ha MpaBe XO3SWCTBEHHOTO BEACHMSI U KO-
TOPBIA BIIpaBe pacmopsiKaTbCs YKa3aHHbIM uMyllecTBoM. OcHOBaHUE Ta-
KOTO TpeOOBaHUs BMOJHE OOBSICHMMO. 3aJior UMYLIEeCTBa Mpearojaract
BO3MOXHOCTb €ro MpOJaXxu, a 3TO O3HAYaeT, YTO YCTaHABIMBATH 3aJIOT
MOXET TOJIBKO JIMIO, Y KOTOPOTO €CTh MPaBO MPOJaXU COOTBETCTBYIOILIE-
ro umyuiectBa. JIuio, Biamerollee MMYIIECTBOM Ha TpaBe XO3sMCTBEHHO-
ro BeleHUsI, He BIIPpaBE PACIOPSIKATHCS HEABUXUMBIM MMYILIECTBOM 0e3
coracust cooctBeHHUKa (4. 2 ct. 295 'K P®), Takum o6pazom, 10roBop
UIMOTEKU MOXET ObITh 3aKJIOUEH TOJbKO C COOCTBEHHUKOM HEIBUXXMUMOTO
MMYIIEeCTBA JIMOO MPU €ro HemoCpeACTBEHHOM coriacuu (m. 3. cT. 6 3ako-
Ha 00 umnoteke). JlelcTBylollee pOCCUilCKOe 3aKOHOAATEIbCTBO YCTaHAB-
JINBAaeT U WHBbICE OIpaHWYEHUs] B OTHOILIECHUU JIUI], KOTOPbIE MOTYT BBICTY-
nmaTh B KayecTBe 3ajorojaresneil. Hampumep, rocynapcTBeHHbIE HayuHbIC
LIEHTPBl HE MOTYT MepeaaBaTh 3aKpeIJIEHHOE 3a HUMHU TOCYyNapCTBEHHOE
uMyiecTBo B 3ayior (m. 11 mocranoBiaeHuss CoBeta Munuctpos P® ot
25 mexkabps 1993 r. Ne 1347 «O mepBoouYepedHBIX Mepax IO obecreye-
HUIO JESITEeIbHOCTU TOCYIapCTBEHHBIX HAy4YHBIX LIEHTPOB B Poccuiickoii
Denepanun»)'.

Kak u3BecTHO, copepxaHue NpaBa COOCTBEHHOCTH OIpEEseTCs KaK
tpuana nipaB (m. 1 cr. 209 TK P®) — mpaBo BiageHusi, paBo IMOJIb30-
BaHUS U MPABO PACMOPSIKEHUS] CBOUM UMyllecTBOM. [IpaBo BiageHUs u
MOJIb30BaHUSI B OTHOUIEHUM BEIIM MOTYT OBIThb U Y HECOOCTBEHHUKOB
BellY, HAMpUMep Yy apeHaaTopa Wiu 3ajorojepxartens (Mpu 3akiaie).
OnHaKO TOJILKO COOCTBEHHMK BIpaBe COBEPIIATh B OTHOIIEHUU CBOETO

Poccuiickas razera. — 1994. — 10 guB.
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WMYIIECTBA JI0ObIe ACWCTBUS, HEe MPOTUBOpEYallMe 3aKOHY M He Hapy-
matone npasa TpeTbkx aun'. [Npu 3amore Tpuaga MpaBoMouuii cobCeT-
BEeHHUKa MpUOOpeTaeT yCeYeHHBIH BMI. 3ajioromaTelb MOXET BIIaieTh
WMYIIECTBOM, TO €CTh peajJbHO MM 00JIalaTh M MOJb30BAaThCs, a TaKXKe
MU3BJIEKaTh U3 MMYILECTBA TMOJIb3y, BBITOMY, JJISI KOTOPBIX OHO TMpeaHa3Ha-
yeHo. OZHAaKO B OTHOIIEHWM MPABOMOYUS PACTIOPSAKATHCS, TO €CTh OINpe-
NEeNIATh IOPUANYECKYIO CYyIb0Y HEABUKUMOCTH, JJISI 3aJIOTOAATeNIsT BBOIAT-
cs CYIEeCTBEHHBIE oTrpaHMYeHUsA. [ToCKONbKY 3ajiorojepskaTeieM B OTHO-
IMEHUM 3aJI0KeHHOTO MMYIIECTBA SIBISETCSI KPEIUTOP, IMOCTOJBKY JIUIIb
TOJIBKO IO COTJIACOBAaHUIO ¢ HUM MOXHO, HAIpMMeEp, ClaBaTh HEIBHMXM-
MOCTb B apeHny (KOMMepYeCKUii HaeM) WMJIM OCYIIECTBJISITh MHOE Paciio-
pSIUTENbHOE AeiiCTBUE.

CrenoBaTelIbHO, 3aJOrofaTe/lb He BIIpaBe paclopsiKaTbCs MPUHAJJIe-
XallUM eMy HeJIBMKMMBIM MMYIIECTBOM abCOMIOTHBIM 00pa3oM. Bce BbI-
IeyKa3aHHbIe TIpaBa W OOSI3aHHOCTU 3aJIOTOHATENs] TOJKHBI HaXOMIUTh
CBOe OTpaXkeHWe B JOroBope o6 mmorteke. HeoOGXoauMo OTMETUTb, YTO B
psiie ciIydaeB ake COOCTBEHHMK He BITpaBe pacrlopsikaTbCs MMYIIECTBOM
enuHoIM4YHO. Tak, AJisi COBEPIICHUs OTHUM M3 CYIpPYroB CAEJKHU MO pac-
MOPSIKEHNI0 HENBUKMMOCTBIO JIMOO WHOM CHeNKU, TpeOyloleid HoTapu-
aJIbHOTO yIOCTOBepeHMs U (MJIM) TOCYIapCTBEHHOU peructpanuu, Heoo-
XOIMMO TIOy4eHHe HOTapuaJbHO YIOCTOBEPEHHOTO COTJIACUs IPYroro
CyMpyra, Jaxe ecld UMYIIECTBO (HOPMaJbHO MPUHALIEKUT TOJIBKO OTHO-
My W3 CymnpyroB. B MpoTMBHOM ciyd4ae caeilka MOXeT OBITh NMpH3HaHA
HEJIEeHCTBUTENBHOW 0 TPpeOOBaHUIO CYIpyra, Ybe HOTapHaJbHOE COTJIacue
He Ob110 mosrydeHo (m. 3 cr. 35 CK P®).

Cramwa 7. Hnomexa umywecmea,
Haxooswezocsi 6 obwel cobcmeenHnocmu

1, Ha wumywectBo, Haxogsilieecss B 0OLeli COBMECTHOV COOCTBEHHO-
ctn (6e3 onpeneneHns LOAM Kaxaoro u3 COOCTBEHHUKOB B rpaBe CcoOCT-
BeHHOCTl/I), urioteka MoxXxert 6blTb ycTtaHoBJieHa Tripu Has/n4dnn corsiacuvsi Ha
370 Bcex cobcTBeHHuKkoB. Cornacve AOJIXKHO ObiTb A4aHO B MACBMEHHOM
popme, ecnm ¢enpepasibHbIM  3aKOHOM HE YCTaHOBJIEHO UHOE.

2. YuactHuk oO6ujeri [05eBoli COOCTBEHHOCTU MOXET 3a/l0XKUTb CBOIO
oMo B rpaBe Ha obljee uMylectBo 6e3 cornacusi apyrux COOCTBEHHU-
KOB.

B cnyyae obpaiueHuss o TpeboBaHWIO  3as10roAepxartesisi  B3bICKaHus
Ha 9Ty A0/ rNpyv ee rnpoaaxe rpuMeHsiioTcs npaswia crarevi 250 n 255
MpaxpgaHckoro  kopekca  Poccwiickori — enepaumy 0 NpeuMyLLECTBEHHOM
npaBe MOKynkW, MPUHaAIEexXalleM OCTaslbHbiIM COOCTBEHHuWkaMm, u 00 00-
paLleHun B3bICKaHWUsI Ha [A010 B rpaBe o0uweri CcoOCTBEeHHOCTW, 3a WuC-

' Bosnee monpo6Ho cMm. Bracosa M.B. TlpaBo co6cTBeHHOCTH B Poccuu: BO3ZHUKHO-
BeHUE, IOpUANYECKOe colepxaHue, Nyt pa3sutus. — M.: M3-IIpecc, 2002.
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K/IOYeHNneM  criy4aeB  00palyeHusi B3bICKaHWs Ha JA0M0 B npaBe COOCTBEH-
HOCTM Ha obulee uMyLlecTBO xwuaoro goma (crtates 290 [paxaaHckoro
kogekca Poccwiickori ®egepaumn) B CBS3M C  00palLEeHMEM B3bICKaHus Ha
KBapTUpy B 3TOM [JOMeE.

Bo3MoXHOCTh 3aj70ra MMYILIECTBA, HAXOMISILIErocs B OOIIEi COBMECTHOM
COOCTBEHHOCTH, BO3HMKAET TOJIbKO TIO0 COIVIACUI0 BCEX COOCTBEHHMKOB, KO-
TOpOe IOJIKHO OBITh JaHO B mMUChbMeHHOU ¢opme (1. 1 cr. 7 3akoHa 00
unoteke). Cornacue Bcex GUMUYECKUX JIUL, SIBISIOUIUXCS COOCTBEHHUKA-
MM OOIlleif COBMECTHOI COOCTBEHHOCTH, MOJIKHO OBITh HOTApUAJIBHO YIO-
croBepeHo. Cornacue 0OPUAMYECKUX JIMI MOXET JaBaTbCcsl B IPOCTOi
MUCbMEHHOU ¢dopme ¢ cobiogeHueM TpeOOBaHUI, MPEIbSIBISIEMbIX K
TaKoTo poja JoKyMeHTaM. Takum ob6pasom, 4. 2 m. 1 ct. 7 3akoHa 006
WUTOTEKE JOJKHA OBbITh M3JI0XKeHa B cienywouleil pepakunu: «Eciu dene-
pajbHBIM 3aKOHOM HE YCTaHOBJIEHO MHOe, coryiacue MU3UYECKUX JIUI, SB-
JISTIOUIUXCSI COOCTBEHHUKAMU MMYILIECTBA, AOJXHO OBITh HOTapUaIbHO
YIIOCTOBEPEHO, COrjlacue IPUANYECKMX JIMI] JaeTcsl B MPOCTON MUChMEH-
Holt hopme».

B cootBeTcTBUM ¢ myHKTOM 5 cT. 74 3akoHa 00 UIIOTEKE HOITyCKAeTCs
UMoTeKa KBapTUPbI, HaXOAsIIeicsi B COOCTBEHHOCTU HECOBEpIIEHHOJIET-
HUX, OIPaHUYEHHO NIeeCIIOCOOHBIX MO0 HelneecrnocoOHbIX null. ['paxkmaH-
CKUI KOIEKC B CTaThsIX 26 — 38 MoapoGHO peryiupyeT MpaBuja 3akKiIioue-
HMS CHENOK ¢ ydJacTueM Takux jull. CeMeiHbIi komekc P®D B crathe 60
TOXE OCBEIlaeT 3TOT BOMpOC. B 11e10M HYXHO NMpPU3HATH MPABOMEPHBIM U
OIpaBIaHHBIM BBElIEHUE TAaKOW HOPMBI B 3aKOHOAATEJILCTBO, OJHAKO Ha
MpaKTUKe TakKasl clejika COMpsiKeHa CO 3HAYMTEIbHBIMU TPYAHOCTSIMU U
MPaKTUYECKN HEBO3MOXHA. Bo-TiepBbIX, HECOBEPUIEHHOJNETHUI, HE UMEI-
LM COOCTBEHHOTO 3apaboTKa, BPSI.JIM CMOXET CTaTh 3a€MIIUKOM IO JIO-
TOBOPY KpeauTa, TaK KaK BO3MOXHOCTb 3aKJTIOUEHUS] TAKOW CHENIKM TIpsi-
Mo otpuuaercs ctaTbsiMu 26 u 28 'K P®. JIumo, nmpu3HaHHOE HEIeecIo-
COOHBIM, BIIpaBe COBEpIIATh TOJbKO MEJKWE OBITOBbIE CHENKH. Takum
00pa3oM, Takue JIMIa MOTYT BBICTYMaTh TOJbKO 3aJl0OTOAATENISIMU, HE SIB-
JISIOIIMMUCS TOJDKHUKAMU. A 3[eCh Mbl BUIUM ILIMPOKOE TMoJie sl 3J10-
ynoTpeOJieHul, yIeMJISIoIMX MpaBa U MHTEPEChl HECOBEPUIEHHOJETHUX
u HemeecnocoOHBIX yuil. C ApYyroi CTOPOHbBI, YKa3aHHbIE JIMIA, TOCTUT-
HYB COBEPUIEHHOJIETHUSI JIMOO TOJYYMB CTAaTyC NEECIOCOOHBIX, MOIYT TO-
TpebOBaTh MPU3HAHUS JAOTOBOPAa MIOTEKU HENEWCTBUTENbHBIM IO OCHOBa-
HUSM, IpeAyCMOTpeHHBIM ctathsiMu 178 m 179 'K P®, takum obOpazoMm,
3aKJII0OYEHUE IO0TroBOpa WIMOTEKUM C MMYIIECTBOM TaKWX JIUI[ SIBIASIETCS
KpailHe pUCKOBAaHHOW cJejikoil. Bo-BTopbix-, MpaBa HeHAeecnoCOOHBIX U
HECOBEPUIEHHOJIETHUX JIWII TOJJjieXaT oco00il oXpaHe CO CTOPOHBI TOCY-
JapcTBa M, B COOTBETCTBUM C IMOA3aKOHHBIMM HOPMAaTUBHBIMU aKTaMW,
CHIeNIKU, HallpaBJIeHHbIE HA OTUYYXIEHME XWJIbIX MMOMEIIEHU, B KOTOPbIX

6 I'pymupmza J1. 1O. .
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MPOXUBAIOT HECOBEPIIEHHOJIETHUE MO0 HENeecrocoOHbIe, a paBHO 3aJior
TaKuX MOMENICHNI He pekoMeHnyercsi. Kpome Toro, ykazaHHbIE JiMlla He
MOTYT OBITb BBICEJICHBI U3 3aHMUMAEMOTO MMM XWJIOTO IoMelleHus: 0e3
MpeoCTaBJICHUST TTIOMEIIeHUsI, aeKBaTHOTO YyTpayeHHOMY, TO €CThb MpaK-
TUYECKU HE MOTYT ObITh BBICEJICHBI U3 3aJI0XEHHOTO ToMelleHus. Takum
o0pa3oM, JaHHAsi HOpMa SIBJISIETCSI UCKJIIOUMTENIbHO NeKJIapaTUBHOM, U He
OyneT MmoaexXarh IPUMEHEHUIO B OJKaiilieM OymyLieM .

3ajior coOCTBEHHUKOM JI0JIM B OOIIIEl 10J1€BOii COOCTBEHHOCTH OCYIIIE-
CTBJISIETCSI UM CaMOCTOSITeJIbHO. OT MMEHU HOPUAMYECKOro JIMila JOTOBOD
MOANKCHIBAETCS YIIOJHOMOYEeHHBIM JuoM (cT. 53 'K P®). ITo obmemy
MpaBUJly PYKOBOAUTEb HOPUIAMYECKOTO JIMIA NECTBYET Ha OCHOBaHUM
YUpeaUTEeNIbHBIX JTOKYMEHTOB 0e3 0co0oii joBepeHHOCTU. Bce ocranbHbie
JMOJKHOCTHBIE JIMLIA JEMCTBYIOT OT UMEHM IOPUAMYECKOTrO JIMIa Ha OCHO-
BaHWU JOBEPEHHOCTHU M B TIpejesiaX yKa3aHHbIX B Hell mostHoOMouuii. B co-
otBercTBUHU C 1. 5 cT. 185 'K P® nmoBepeHHOCTH OT MMEHM IOPUANICCKO-
ro Jiila BbIAAIOTCS 3a TMOIMUCHIO €r0 PYKOBOAMUTENS WJIM WHOTO JIWIIA,
YIOJIHOMOYEHHOTO Ha 3TO €ro yYpeAuTeTbHBIMU TOKYMEHTaMU, C IMPUJIO-
JKEHUEM TeyaTu 3Toil opraHuzauuu. [Ipy 3TOM HYXHO yYUTHIBATh TaKXkKe
npaBuiio cT. 185 'K P®, B cuily KOTOpOro JOBEepeHHOCTh Ha COBEpIICHUE
CIeJIOK, TpeOyoIIMX HOTapualbHOU (QOpPMbI (a TAKOBOW SIBJISIETCS WUIIO-
TeKa), JOJKHA GLITh HOTAPMANBHO yaocToBepeHa’. CMBICA JHOBEPEHHO-
cTM — yOeauTh KOHTpareHTa, YTo Mepe] HUM HaxXOAUTCS JIMI0, Haujiexa-
KM 00pa3oM YIMOJHOMOYEHHOE IOBEPUTEJIEM Ha COBEpIlIeHME KaKUX-T1bo
orepauuii. YaocTtoBepsisi JOBEPEHHOCTb, HOTApUYyC MpPU3BaH 3apUKCUPO-
BaTh, YTO TO WJIW MHOE (DU3MYECKOE JIMIO JAEHCTBUTEIBHO TEPEeaano Ipy-
romy GU3MYECKOMY JIMIy MPaBO Ha COBEPIIEHUE OTpPENesIeHHBIX HOpUI-
YeCKM 3HAYUMBIX JEWCTBUII, TEM caMbIM YMEHBIIAETCSI BO3MOXHOCTb
COBEpILIEHUs] MOIIEHHUYECKUX NEeUCTBUI IMyTeM TMOANEJKU TONIUCE.
OnHako TpeOyeTcsl M TaKoe 3aBepeHUe, €ClIM ITOBEpPUTEJIeM BBICTYIaeT
IOpUIMYECKOE JIMIIO, HaJeJeHHOE MPaBOM BbIIayu JIOOBIX BUIOB JOBEPEH-
HOCTEl, B TOM YMCJIe TeHEepaJIbHOI TOBEPEHHOCTH Ha TpEACTaBJIEHUE BCEX
WHTEPECOB IOPUANYECKOro uia?

BCSyCJ’[OBHO, JNAHHBIA BOITPOC MOXKET ABJIATHCA TEMOM OTAENBHOIO UC-
CJI€aoBaHusA, OOHAKO d IIoJjlararo, 4To 3aKOHOJATCIIO CTOUT 3aAyMaThbCs,
JIeACTBUTEILHO JIM HEOOXOAMMO IOJ00HOE HOTapMaJbHOC YOOCTOBEPCHUC,

" Hanmwoxuna E.B. TlpaBoBoe pery1upoBaHUE XIWIMIIHON UIOTEKH B 3aKOHOMA-
tenbeTBe Poccuiickoit @enepanm. — M.: PITOY, 2003. C. 27.

? Tynkr 3 cr. 185 T'K P® naer nepeyeHb fOBEPEHHOCTEl, PUPABHEHHDBIX K HOTA-
pUATBHBIM, U JIOBEPEHHOCTD, BbIIAHHAS OT UMEHU FOPMIMYECKOTO JIUIIA, B 3TOM CIIHCKE
He 3HauMTCcs. Ecom mcxomuth u3 mpsiMoro cMbicia cr. 185 'K P®, To misa noamucanus
JIOTOBOPA UTIOTEKM TMPEACTABUTE/b HOPUANYECKOTO JIMLA TOKEH MMETh HOTapUalbHO
0(hOPMJIEHHYIO JIOBEPEHHOCTb, YTO MPENCTABISIETCS HENOTMYHBIM.
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U TIPUHSTH pellieHHWe, YIpolnallee U 63 TOro CIOXHBINA MOPAA0K 3aKITI0-
YeHUsT UIIOTEYHOTo JoroBopa. OQHAaKO B HACTOSIIIIMA MOMEHT HEOOXOIUMO
OTMETUTb, YTO cydeOHasl MpaKTUKa TOILIa MO MyTH MPU3HAHUS HEO0OXO0-
JUMOCTU HOTapuaJbHOTO yIOCTOBEPEHUSI NTOBEPEHHOCTEH, BBIIaBaeMbIX
OPUANYECKUMHU JIUIIAMU CBOMM TIPEICTAaBUTENSIM, KpOMe CJIydaeB Mocye-
JYIOLIEro ofoOpeHus CIelKU mpeacTasideMbiM (cT. 183 TK Pd)'.

I'nasa I1. 3AK/TIOYEHUE JTOT'OBOPA OB UITIOTEKE

Cratbst 8. Obwue npaeuaa
3aKarouenuss  doz2oeopa 06 unomexe

JloroBop 06 wunoteke 3akO4aeTcs C CcoboAeHNeM  OOLUMX rpaBusl
paxnaHckoro  kogekca Poccwiickori  ®epepaumm 0  3aK/IHOYEHUU  [OMOBO-
pOB, a TakXe T[0JI0OXEeHWI HacTosilero QenepasabHOro 3akoHa.

OcHOBaHVMEM BO3HUKHOBEHUS MITOTEKU MOXET SIBJISIThCS 3aKOH JINOO
norosop. [lo moroBopy 3asorozaresib (B TOM'UuMCJe W He SIBISIOIIUICS
JNOJIKHUKOM) NIOOPOBOJILHO OTHAeT B 3aJIor Jt000e TMpUHajexaliee emy
HEIBUKMMOE WMYIIECTBO, rapaHTUPYs TEM CaMbiM YIOBJIETBOPEHUE Tpe-
OOBaHUI1 KpeauTopa B Cilydyae HEUCIIOJHEHUS 00s513aTelbCTBa, OOecreueH-
HOTO 3a7oroM. JloroBOp SIBJsIETCSI OCHOBHOW (DOPMOII BO3ZHUKHOBEHMUS
WUTIOTEKU.

B psne ciyyaeB urnoreka MOXeT BOSHUKHYTh Ha OCHOBAaHMM HOPM 3a-
KoHa. B wacTHOCTH, eciiM XWJIOl JOM WM KBapTHpa MpUoOpeTarTcs 3a
cyeT KpenuTa 6aHKa MM UHOW KPEAUTHOW OpraHu3alluv B COOCTBEHHOCTh
3aemmuka (m. 1 ct. 77 3aKoHa 00 UITOTEKe), TO IIPUOOpPEeTeHHAs] HEOBH-
KUMOCTh CUMTAETCSI HaXOJsIIENcs B 3aJlore ¢ MOMEHTa roCyJapCTBEHHOM
perucTpauuu JOoroBopa KyIiu-Tipogaxu. JlaHHoe TMojoXeHUe 3aKoHa SIB-
JISIETCSI YPE3BbIUAHO BaXKHBIM JIJIsI TIOCTPOCHUS BCEl CUCTEMBbl UITOTEUHO-
ro kpeautoBaHus B Poccuu, KoTopasi oCHOBaHa Ha TOM, YTO UMEHHO TpU-
obpeTaeMoe MMYIIECTBO SIBJISIETCS OCHOBHBIM OOecrieyeHUeM BO3BpaTHO-
CTU KPEAUTHBIX CPENCTB.

Ceiiuac cucTemMa BBIIaYW MIIOTEYHOTO KPEIUTOBAHUSI CTPOUTCS Ha TOM,
4yTO ObOecreYeHre KpearuTa MOXeT ObITh 0(OPMIIEHO TpeMsT criocobamu:
* doeogopom 00 unomexe NPUOOPEMEHHO20 MICUA020 NOMEUleHUs C
COOTBETCTBYIOIIMM HOTapUaJIbHBIM YIOCTOBEPEHUEM CHEJIKU, a TaK-
XK€ TOCYTapCTBEHHOU perucTpaliieli BOZHUKAIOIIEH WITOTEKH;

OO0 3TOM, B YaCTHOCTH, CBUIIETENILCTBYET rnocraHobieHue [lpesuauyma Beiciiero
Apo6utpaxkHoro Cyna P® or 29 ampens 1997 r. Ne 3923/96 no neiny CMOJIEHCKOTO
COLIMAJIBHOTO KOMMepUYecKoro 0aHka «Kiou».

6*
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* MpexcmopoHHUM (CMEWAHHbIM) 002080POM  KYNAU-NPOOAXNCU U
UNOMeEKU JCUN020 NoMeuwjeHus, TIPU KOTOPOM BCE TPHM 3aMHTEPECO-
BaHHbIE CTOPOHBI (KPEeIMTOp, 3aeMIIMK, IPOAaBEll) IOC/Ien0Ba-
TEJbHO W TMPAKTHYECKU OTHOBPEMEHHO (DUKCHUPYIOT, HOTapUaabHO
3aBEPSIIOT M PErMCTPUPYIOT TMepexol MpaB COOCTBEHHOCTH OT IPO-
JaBlla KBapTUPbl K MOKyMaTello (3aeMINMKY), a TaKXkKe HUIOTEKY
JAHHOM KBapTUPBI B TOJb3Y KPEIUTOPA;

002060pOM NPUOOPEMEHUS HCUA020 NOMEUCHUS 3a cHem Kpeoum-
HbIX cpedcme, KOTAa UITOTeKa MPUOOpEeTaeMOro XUJIOTO TMOoMellle-
HUS BO3HUKAeT B CUJIy 3aKOHA B MOMEHT PErucTpaliyd J0roBopa
KYTUTA-TTPOIAXKH.

TakuM 06pa3oM, 3aeMINUK, MPUOOPETAIOIINIA XUIbe 32 CUET KpeauTa
0aHKa, CTAHOBUTCS OO0SI3aHHBIM IMepefaTh BHOBb MPHOOPETAEMOe XUJIbe B
3anor. CKIagblBaeTCsl CUTYallMsi, B KOTOPOM, HECMOTPSI Ha TO, YTO 3aKO-
HOIaTe b YCTAHOBUJ OMCIMO3UTUBHOCTD HOPMbBI O TIPEIOCTaBICHUU MPUOO-
peTaeMoro MMyIllecTBa B KadyecTBEe 3aji0ora, MOA3aKOHHbIE HOpMaTUBHBIE
aKThl YCTaHABJIMBAIOT 00SI3aTEIbHOCTh Mepeaadyrd TAaKOro MMYIecTBa B 3a-
sior. YcioBue 06 00s13aTeTbHOCTH MPEIOCTaBICHUS TPUOOPETAEMOTO UMY~
IeCTBa B KAYyeCTBE 3aJlora HeraTMBHO CKa3bIBAeTCSl Ha KOJIUYECTBE MOTEH-
LIMAJbHBIX 3a€MIIUKOB, KOTOpbIE, He OYyay4d YBEepEHHBIMU B BO3MOKHO-
CTH BO3BpaTa IMOJYYEHHOrO KPeauTa, He XelIalT MPUOOpeTaTh XUJIbe, C
KOTOPBIM, BEPOSITHO, MPHIETCS MOTOM PACcCTaBaThCs.

B cooTBeTCTBMM CO CBOMM Ha3Haye€HHEM MITOTEKa 0OecreYyrmBaeT MC-
MoJHEHUE AEHEXHBIX 0053aTebCTB 3aeMINMKa nepes Kpeautopom'. Og-
HaKO HEMOCPEICTBEHHO HOPMBI O <«I€HEKHOM TpeOOBaHMU» 3aKPEIICHBI
ToIbKO B OCHOBHBIX MOJIOXEHHUSIX O 3aJ0Te HEeABUKMUMOTO MMYIIECTBA —
WUIMOTEKE, He SIBSIONIMXCS HOPMATUBHBIM aKTOM U HOCSIIIUX PEKOMEH[Ia-
TeNbHBIA XapakTep. MmoTeka oGecreynBaeT yIuiaTy 3alOrojaepiKaTeio
OCHOBHOIM CyMMBI [0JITa IO KPEIUTHOMY TOTOBOPY WM MHOMY OOecredu-
BaeMOMY HITIOTEKOW 00S13aTebCTBY MOJHOCThIO JIMOO B YacTH, MPEIYyCMOT-
PEHHOW JOTOBOPOM 00 UITOTeKe. 3aKOH TaKXe MpeaycMaTpuBaeT MCIOJb-
30BaHMe UIMOTEKU (YCIOBUsI OrOBapMBalOTCS B JOroBope 00 MITOTEKe) B
KavyecTBe obecreYeHust He TOJbKO B OTHOIIEHUU MOJHOM CYMMBI J0Jra 1o
KPEIUTHOMY JIOTOBODPY WJIM MHOMY OOeclieyrBaeMOMY MIIOTEKOM 00s13a-
TEJIbCTBY, HO U €¢ YacTH.

Hroreka, ycTaHOBJEHHAast B obecredyeHrue UCIMOJHEHUs] KPEAUTHOTO
JOTOBOPA WJIM JOrOBOpa 3aiiMa C YCIIOBUEM BBITUIATHI MPOILEHTOB, ObecIe-
YUBaeT TaKXe YyIjaTy KpeauTopy (3aMMOIaBIly) MPUYMTAIOLMIMXCS €My
MPOLIEHTOB 3a MOJIb30BaHUE KPEeAUTOM (3aeMHBIMM cpencTBamu). Cpenu

' Ha nmeHexXHBbIil XapakTep 0653aTelbCTB, 00eCMeunBaeMbIX UIOTEKOM, yKa3bIBaeT
onpeneeHUe UMOTEeKHU, faBaemoe B M. 1 cT. 1 3akoHa «O06 umoreke (3aj0re HEABUXKU-
MOCTH)».
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TpeOOBaHMI MO KPEAUTHOMY JOTOBOPY WU AOTOBOPY 3ailMa ClielyeT Bbl-
JEeJIITh HE TOJIbKO CyMMY KpeauTa WM CyMMY 3aiiMa, HO M BBITUIATY TPO-
LIEHTOB IO YKa3aHHbIM JOTOBOpaM.

Mnorekoii obecrieynBaeTcsl BbIIJIaTa BCEX CyMM, MPUYMUTAIOLIMXCS 3a-
Jioroaepxareso. Eciu 10roBopoM He MpeaycMOTPEHO MHOE, MIoTeKa obec-
MeYMBaeT TaKXe yIUIaTy 3aJloTO/epKaTesl0 CyMM, TMPUYUTAIOLIUXCS eMY:

* B BO3MellleHUE YOBITKOB M/UJU B KauyecTBe HeycToiiku (mrpada,

MEeHU) BCJAEACTBUE HEMCITOJIHEHUS, MPOCPOYKU MCITOJTHEHUS WIU
WHOTO HEHaJJIeXallero UCHOJHEHUsI 00eCleueHHOTO UTIOTeKO 00sI-
3aTeJIbCTBA;
B BUIE TPOLEHTOB 3a HEINMPAaBOMEPHOE IOJb30BAaHUE UYXUMU Je-
HEXHBIMM CPEICTBAaMU, MPEIyCMOTPEHHBIX O0ECIEeYeHHbIM MIIOTe-
KOl 00s13aTeIbCTBOM JIMOO (peaepalbHbIM 3aKOHOM;

* B BO3MelIeHUE CYAEOHBIX M3IEPXeK W MHBIX PAcXOomoB, BbI3BaH-

HBIX OOpallleHueM B3bICKaHMSI Ha 3aJIOKEHHOE MMYILECTBO;

* B BO3MEIIEHUE PACXOJOB IO peaau3aluy 3aJI0XKEHHOTO MMYILECTBa.

Ecnu noroBopom He MpenycMOTpeHO WMHOE, WUIOTeKa obecrieurBaeT
TpeOOBaHUS 3aJI0TO/IepXKaTesisi B TOM 00beMe, KaKOil OHU MMEIT K MOMEH-
Ty WX YIOBJIETBOPEHMSI 3a CUET 3aJIOKEHHOro umyiiectBa. [lo obiemy
npaBuity (ct. 337 'K P®) 3anor obecrneunBaeT TpeOOBaHUE B TOM OObe-
Me, KaKOi OHO MMEeT K MOMEHTY yIOBJIETBOPEHUs. DTa HOpMa, BOCIIPOU3-
BeJeHHas B MyHKTe 2 cT. 3 PemepalbHOTO 3aKOHA 00 MIOTEKE, HOCUT
OUCTIO3UTUBHBINA XapakTep, YTO MO3BOJISIET CTOPOHAM YCTAHOBUTbH B JIOTO-
BOpe WHbIE YCIOBHUS .

OCHOBHble NOA0JICeHUs 3aKOHA CIEAYIOIIne: -

* mpeaycMarpuBaercsl (IO BbIOOPY CTOPOH) 3aKJIIOUYEHHUE JI0roBopa
00 unoTeke Kak B TpaaAUIIMOHHON hopme, Oe3 mepenayu Mpas 3aj10-
romepxxaresisi IpyruM JIMLIOM, TakK W B (opMme 3aKjIaaHOM, SIBJISIIO-
1Ielcs LIEHHOU OyMaroii;

BCE UIOTEYHbIE OTMepally MOAJIEXAT TOCYIapCTBEHHON PerucTpalnu;

* JIeTaJlbHO yperyJupoBaHbl B3aMMOOTHOILIEHUSI CTOPOH IO JOTOBOPY
0, Iepexojie MpaB Ha 3aJIOKEHHYI0 HEIBUXXUMOCTb OT 3aJ10rojaTesis
K JAPYTUM JIULIAM B cliydae ee IOIMOJTHUTEbHOTO OOpeMeHEeHUs Tpa-
BaMU TPeTbUX JUIl (MOCAEAYIOLUIMI 3a/0T, apeH/la, CEPBUTYTHI);

* MOXeT ObITh 3aJI0XKE€Ha TOJbKO Ta HEIBMXUMOCTb, Ha KOTOPYIO Y
BJIafieSiblla UMEETCsI MPaBO Ha OTUYXIEHUE WU Ha TMPOIaxy;

* 3QJI0T CEJIbCKOXO3AMCTBEHHBIX 3€MEJIb IOJIXKEH PEryJvupoBaThCsl Crie-
LIMATbHBIM 3aKOHOM.

CornacHo ctathe 42 3akoHa «O06 umoreke (3aj0ore HEIBUKUMOCTH)»,

WUMOTEKOI MPU3HAETCS 3aJI0T MPEANPUSITUSI, CTPOCHUSI, 3AaHUSI, COOpYXe-

" Manmioxuna E.B. TlpaBoBoe peryimpoBaHKe XIUTMIIHON UIIOTEKN B 3aKOHOMA-
tenberBe Poccmiickoit @epepaunu. — M.: PITDY, 2003. — C. 28.
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HUS WX UHOTO 0O0BEKTa, HETOCPENCTBEHHO CBSI3aHHOTO C 3eMIleil, BMecTe
C COOTBETCTBYIOIIUM 3eMEJIbHBIM YYaCTKOM MJIM MPABOM IOJTb30BaHUS UM.

Hnomexa — 3710 obGecrieueHHe 00s13aTebCTBA HEIBUXKUMBIM HMMYIIE-
CTBOM, TIpM KOTOPOM 3ajioToepKaTeib UMeeT MpaBo, B cliydae HEHCITOJ-
HEeHUs 3ajorojarejieM 00s3aTelbCTBA, MOJYYUTh YIOBIECTBOPEHHUE 3a CUET
3aJI0KEHHOM HEIBIKMMOCTH. MIMylllecTBO, Ha KOTOpOEe YCTaHOBJIEHA WIIO-
TeKa, OCTaeTCs BO BJIAJCHMU W TOJb30BAaHUM 3aJ0TOHATENsI, TO €CTh
NOJKHUKA. B MIOTeYHOM MOTrOBOpE MpeaycMaTpUBalOTCS pa3jWdHbIe Ba-
pUaHTBI B3aMMOOTHOIIIEHUI MeXIy 3aJoroiepxarejieM W 3aJoTOdaTeNIeM.
Tak, corjanieHHeM MOXET OBITb YCTAHOBJIEHO IpPaBO 3aJoTOAepKaTess
MMOJIb30BAThCS JTOXOMaMHM OT 3aJIOKEHHOM HENBWXXMMOCTU B CYET IMOTalle-
HUs KpeauTa. JloroBop MoOXeT MpeaycMaTpuBaTh 3HAYUTEIbHYIO CBOOOIY
NEeMCTBUI 3aJI0TOJATENSI: BO3MOXHOCTb OTYYXIACHUS 3aJJOXKEHHOTO HMY-
IeCTBa C MEepPeBOIOM Ha MpUOOpeTaTessl MoJra Mo 00A3aTeNIbCTBY, Coady
ero B apeHay; oOpeMeHeHHWe ero HOBBIMM JOJTaMU W T.I.

Crama 9. Coodepicanue o0ozoeopa 006 unomexe

1. B goroBope 06 wurnoteke AOKHbI ObiTb yka3aHbl MpeamMeT UrMoTeku,
ero oueHka, CylecTBO, pa3Mep U CPOK WCIMOJHEeHUs  0053aTesbCTBa,
obecrneynBaemoro UIMOTEKOM.

2. lpegmer wunoteku onpenensieTrcs B [OroBope ykazaHuem ero Ha-
MEeHOBaHwis, mMmecTa HaxoxgeHvsi v OO0CTartOYHbIM  AOJ15 l/lﬂeHTl/l(bl/lKaLll/ll/l
aTOro0 npeamMeTra  OrnuCaHueMm.

B .nporoBope 06 urnoteke AO0/MKHbI ObiTb yKasdaHbl MpaBo, B Cuy KOTO-
poro nmyLecTBo, saABJIsOLeecs npeamMeTom nroTeku, NPUHaOnexmT 3a-

sorogaresiio, “  HauMeHoBaHWe  opraHa, OCYLLECTBASIOEero  rocyaapcr-
BEHHYIO perncTpauvio rnpaB Ha HeABWXUMoe UuMyLlectBO W CAeJIoOK C HUM
(nanee —  opraH, OCYLLEeCTBISIOLLMNIA rocyAapCcTBEeHHYIO pervcTpaumio

npas),  3aperucTpupoBaBLIEro 3TO paBo  3asorofartersis.

Ecnn npeameTom UrNoTeKkn $SBJIAeTCd [puHaasexatliee 3asiorogaresiio
rnpaso apeHasbl, apeHaoBaHHoe nmyLecTBo JAO0JDKHO ObITb oripeaesieHo
B porosope 00 unoteke Tak Xe, Kkak ecau O6bl OHO Ccamo SBJS/IOChH fpes-
MEeTOM UroTeKu, v [O0JDKeH ObITb yKka3aH CpOK apeHAabl.

3. OueHka npegmetra uWroTeKky OrnpeaesseTcss B COOTBETCTBUM C 3aKO-
HopaTenbcTBOM  Poccuiickori  Pepepaumy o cornalieHvio  3asoroaartesisi
C 3asjsoroaepxaresieM C COO/IOAEHNeM [Py UMNOTeKe 3eMesIbHOro y4acT-
ka TpeboBaHwii cTaTtbu 67 HacTtosiuero @enepasbHOro 3akoHa W yka3biBa-
eTcs B L4orosope 06 wuroteke B JAEHEeXHOM Bblpa>eHuu.

I'Ipm nurioTeke rocyaapCcrtBeHHoro wv MyHuUnnaJibHoOro wvMmyuiecrtsa ero
OLleHKa OCYLLUEeCTBSIeTCSl B COOTBETCTBUU C TpeboBaHWUsIMU, YCTaHOBJIEH-
HbIMU cbe,qepaanbIM 3aKOHOM, nwi B oripeaesieHHomMm uMm  riopsigke.

B cnyyae 3anora He  3aBEPLUEHHOrO  CTPOUTENIbCTBOM  HEABVIXUMOIO
UMyLLEeCTBa,  HaxodsLerocss B rOCYAapCTBEHHOW WM  MYHULMNanbHOW  co0-
CTBEHHOCTU, OCyllecCTBJiIsieTCcsd OLeHKa pblHO‘{HOl;l CTOUMOCTN 3TOr0 UMy-
uecrsa.
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+ 4. 06s3aresnbCcTBO, 0becrne4YnBaemMoe WrNOTEeKOM, [AO/KHO ObiTb Ha3Ba-
HO B pgoroBope 00 wurnoTeke C yka3aHWemM ero CYMMbl, OCHOBAHWSI BO3HUK-
HOBEHWSI UM CpoKa WCrOJIHeHUs. B Tex cnydasix, korga 3710 0053aT€/bCTBO
OCHOBaHO Ha KakoM-mbo LA0roBope, JAOKHbl ObiTb  yKka3aHbl CTOPOHbI
aToro porosBopa, gata v MecTo ero 3akmo4veHus. Ecnu cymma obecrnieqn-
BaeMoro WMroTekor o00s3aTesibCTBa [OAJIEXUT OnpeaeseHnio B  Oyayluem,
B foroBope 06 wunoTeke A0/IKHblI ObiTb ykas3aHbl MOPSAOK M Apyrue Heoo-
XoAUMbIE  YC/IOBUSI €€  OrpenesieHusl.

5. Ecnn  obecriednBaemMoe  uvNoTekori 0053aTesibCTBO  MOAJIEXUT  UC-
MOJSIHEHVIO O 4YacTsM, B J0roBope 00 urnoTeke [OJIKHbl ObiTb yka3aHbl
Ccpoku (NepuoanyHOCTb) COOTBETCTBYIOLUMX [1aTexer u ux pa3mepbl -
60 ycsioBusi,  MO3BOASIOLUME  OMPEAE/UTb 3TU  PasMepsb.

6. Ecnin npaBa 3asiorogepxartesis B COOTBETCTBUM CO cTatberi 13 Ha-
crosilero  PepepasnbHOro 3akoHa  YAOCTOBEPSIIOTCS — 3akiafHoM, Ha  3To
yka3biBaeTcsi B J0roBope 00 uroteke, 3a UCKIIOYEHUEM CJlydaeB Bblgaqu
3aknagHoOM npu  unoTeke B Cuily 3akOHa.

JloroBop 00 uMmoTeke 3aKJIOYaeTCs B BUIE 3aKJaJHOW M BCTYMaeT B
CHJIly ¢ MOMEHTa ee peructpannu. MmoTeka, corimacHo HopMme cTaThu 336
I'K P®, moxer OBITh YCTaHOBJICHA Ha:

* 3eMeJIbHbIE YYaCTKWU;

* MpeanpusTusi, 30JaHUSI U WHOE HEIBUXUMOE MMYIIECTBO, MCIIOJb-
3yeMoe B NPpeANPUHUMATEIbCKON MPaKTUKE;
JKUJIbIE JIOMa U KBapTHUPHI;
Jlayd, calloBble JIOMa, rapax W Opyrue CTPOCHUS;
BO3JIyIIIHBIE U MOPCKHE Cyla, Cylda BHYTPEHHETO IJIaBaHUS U KOC-
MUYECKUE OOBEKTHI;

* MHOE HeABUXUMOe umylecTso (4. 6 ct. 340 'K P®dD). -

IIpenmeToMm 3ajiora He MOXET OBITh TpeOOBaHUWE, HOCSIEE JUYHBIN
XapakTep, a TakxXke WHble TpeOOBaHMSI, 3aJ0T KOTOPBIX 3arpelieH (4. 1
cr. 336 TK PD).

Mroreka 3maHust MU COOPYKEHUs AOMYCKaeTCs JIMIIb ¢ OMHOBPEMEH-
HOI UIOTEKOW 3eMeJIbHOTO y4yacTKa, Ha KOTOPOM pacIlOJIOXEHO 3/aHue
(coopyxeHue), JUOO YACTU 3TOTO 3EMEJILHOTO ydyacTKa, MOCTaTOYHOIO
0711 (GyHKUIMOHAJIBHOTO obecreueHusl 3aKiaablBaeMoro 31aHusl (Coopyxe-
HUs). 3ajoromaresib BIpaBe 3aJ0XUTh MPUHAMJIeXaIle eMy NpaBa apeH-
OBl JAHHOTO 3eMenbHoro ydactka (1. 3 ct. 340 'K P®).

IIpy unorteke 3eMeJIbHOTO y4acTKa BMECTE C HAXOASIIMMMCS Ha HEM
3MaHUSIMU U COOPYXKEHUSIMU TOCYNapCTBEHHAas PErucTpanus HMIOTeKU
MPOU3BOAUTCSI OPTAHOM, OCYUIECTBIISIIOIIUM PETruCTpallMi0 UMOTEKU 3e-
MEJIbHOTO y4yacTKa, KOTOpbIN 00s3aH TepenaTth CBEACHUSI O PEeTUCTpaluu
WUMOTEKN OpraHy, IMPOBOISIIEMY PETMCTPAIMI0 COOTBETCTBYIOIIMX 3AaHUI
U coopyxeHMii. Ha perucrpanuio UMOTeKU MpPENCTaBISIETCS 3asiBJICHUE
3ajorojepxareis, 3akjagHasi, TOKyYMEHTbl, Ha3BaHHbIe B 3aKJIalHOUN B
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KavyecTBe MPUJIOXKEHHUS K Hel, M0Ka3aTelbCTBa YILJIAThl FOCYAapCTBEHHOM
MOLIJTMHBI 3a perucTpaumio. PervcTpallMoHHas 3alMCh BKIIOYAET CBeIe-
HUS O 3ajorojarejie, MHGOPMAIUIO O MpeaIMeTe UIOTEKU, yKa3aHUs Ha
HaJIMYKMe TPEIIIeCTBYIONIUX WIOTEK, CPOK JEHCTBUSI MIIOTEYHOTO 06s13a-
TeJIbCTBA.

3akjiagHas OOJKHA COAepKaTb:

* CJIOBO «3aKJjaJHas», BKJIIOUEHHOE B Ha3BaHHUE JOKYMEHTA;

* WMs 3ajiorofaTeliss U yKa3aHUE MeCTa ero XHMTEJIbCTBa OO ero Ha-
MMEHOBaHWE W YKa3aHUEe MECTOHAXOXIEHMS, €CIM 3aJloromaTelib —
OpUANYECKOe JIUIIO;

* WMs TIEpBOHAYAJILHOTO 3ajiorolmepkaTesisi W yKa3aHUe MecTa ero
KUTEJbCTBA JMOO €ro HauMeHOBaHWE M YKa3aHWEe MECTOHAaXOXKIe-
HUsI, €CJIM 3aJIoToiepKaTelb — OPUANIECKOE.JTUIIO;

Ha3BaHWe KPEIUTHOTO JOTOBOpa WM WHOTO AEHEXHOTO 00sI3aTeNb-
CTBa, MCIIOJHEHME KOTOPOTo obecreymBaeTcsl MIIOTEKOM, ¢ yKasa-
HUEM JaThl M MeCTa 3aKJII0YeHUs] TaKOro JOTOBOpa WJIW OCHOBaHUS
BO3HMKHOBEHUST 00€CIIEYeHHOTO MITOTEKOM 00s3aTeIbCTBA;

MM TOJDKHHMKA 10 00ecIiedeHHOMY UITOTeKOM 00s13aTebCTBY, €Clu
NOJDKHUK He SIBIISIETCS 3aJlorojaresieM, M yKa3aHue MecTa XKHUTEJb-
CTBa MOJKHUKA JTUOO ero HaMMEHOBaHHWE W YKa3aHHME MECTOHAaXOX-
NEeHUsI, eClii TOJDKHUK — IOpUINYEeCKOe JINIIO;

yKa3zaHue CYyMMBbI 00sI3aTe/IbCTBa, OOECIEeYeHHOM UITOTEKOM, W pa3-
Mepa MPOILIEHTOB, €CIM OHM MOJUIeXaT yIulaTe Mo 3TOMYy 00sI3aTelb-
CTBY, JTUOO YCJIOBUIA, TTO3BOJISIONIMX B HaJIeXKalluii MOMEHT OIpe-
NEeUTh 3Ty CYMMY M TIPOLIEHTHI;

yKa3aHHMe CpOKa YIIaThl CYMMBI 00SI3aTeIbCTBa, 0OECTICUeHHOM MII0-
TEKOM, a eCIM 3Ta CyMMa MOIJICXKHT yIulaTe IO 4acTsIM — CPOKOB
(MepuOIMYHOCTH) COOTBETCTBYIOIIMX TIaTeXe M pa3Mepa KaxXao-
o0 U3 HUX JIMOO YCIOBUIA, TMO3BOJISIIONINX OMPEICTUTh 3TH CPOKH
M pa3Mephl TiaTexXeil (MJaH MoralieHus] 1oJjra);

Ha3BaHWe W JOCTATOYHOE IJIs MACHTU(UKAIINY OMTMCaHe UMYIIECT-
Ba, Ha KOTOpOE YCTaHOBJIEHA UITOTeKa, M yKa3aHHWe MECTOHAXOXIe-
HUST TAaKOTO MMYIIIECTBA;

JIEHEeXXHYI0 OLIEHKY MMYIIIeCTBa, Ha KOTOPOE yCTAaHOBJIeHAa WITOTEKa,
a B cllyyasX, €CJIM YCTaHOBJICHHE WITOTEKM SIBJIIETCS OO0s3aTeNb-
HBIM B CWJIy 3aKOHa, JCHEXHYIO OILIEHKY WMYIIECTBa, IOITBEP-
KICHHYIO 3aKJTIOUeHMEM OLICHINMKA;

HaMMeHOBaHWE TIpaBa, B CHJIY" KOTOPOTO MMYIIECTBO, SIBJISIOIICECS
MpeIMETOM WIIOTEKH, MPUHAMIEKUT 3aJlorofaTesio, U opraHa, 3a-
PETMCTPUPOBABIIETO 3TO MPaBoO, ¢ YKa3aHWEM HOMepa, JaThl U Mec-
Ta TOCYIapCTBEHHOW perMcTpaluu. Eciau mpeaMeToM UITOTEKH SIB-
JISIeTCST TMpWHAIJIeXallee 3aJloroJaTeNio MpaBo apeHAbl — TOYHOE
Ha3BaHWE WMMYIIECTBA, SIBJSIIONIETOCS MPEIMETOM apeHIbl, U CPOK
NeCTBUSL 3TOTO TIpaBa;
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* yKa3zaHWe Ha TO, YTO MMYIIECTBO, SIBJISIOIICECS] MPEAMETOM HITOTe-
KA, OOpeMEHEHO MPaBOM TOXW3HEHHOTO IOJb30BaHMS, apeHIbI,
CEPBUTYTOM, WHBIM IPaBOM JMOO He 0OpeMeHEeHO HUKAKUM M3 TIOM-
JIeXAIUX TOCyIapCTBEHHON perucTpaldy TpaB TPEeTbUX JUIL Ha
MOMEHT TOCYIapCTBEHHOW DPETUCTPAIluy UITOTEKH,

* TIONIKCH 3aJIOTOAATENs, a €CIM OH SABJISIETCS TPETHbUM JIMIIOM, TaK-
Xe W TOJKHHUKA MO 00ecTiedeHHOMY WMIIOTEKOM 00s13aTeNIbCTBY;

* CBeJCHUS O BPEMEHU U MeCTe HOTapHaJIbHOTO YIOCTOBEPEHUS TOTO-

Bopa 00 WITOTeKe, 3a MCKIIOUEHUEM CJTyJaeB BbIIauu 3akKIagHON MpuU

WUIOTEKE B CWJIYy 3aKOHAa, a TakKXe IMPeIyCMOTPEHHBIE MYHKTOM 2

cT. 22 DenmepaldbHOrO 3aKOHa 00 WIOTEKE CBEACHUS O TOCYIapCT-

BEHHOIl perncTpal UIOTEKH;

yKasaHHWe JaThl BbIJAYW 3aKJIaTHOW TEpPBOHAYAJIBEHOMY 3allorojep-

XaTeio.

JIOKyMeHT, Ha3BaHHBIN «3aKjagHas», B KOTOPOM OTCYTCTBYIOT Ka-
Kue-T1ubo JaHHbIe, YKa3aHHbIC B 3aKOHE B KaUueCTBe HEOOXOMUMBIX, HE sSIB-
JISIETCST 3aKJIaTHOW M He TIOMICKUT Bbigavye MepBOHAYATBHOMY 3aJlOTO/ep-
xatemo. B ciydae BblmauM 3aKiIamgHOW TIpU UIOTEKEe B CUJY 3aKOHa
BKJTIOUEHME B 3aKJIalHYIO JaHHBIX, YKa3aHHBIX B MmyHKTe 10 cT. 14 3ako-
Ha 00 WIoTeKe, 00eCIeYnBaeTCsl OPraHOM, OCYIIECTBIISIIONINM TOCYAapCT-
BEHHYIO PETUCTPAILIMIO UMOTEeKU. [TopsSiIoK BKIIOYEHUS] STUX JaHHBIX B 3a-
KJIaIHYIO oIlpeneisieTcsl cTaTbeil 22 MdenepasbHOro 3aKoHa 00 HMIIOTEKE.
ITo cornaieHWIo MeXmy 3ajoromaTelieM M 3ajorojepskaTesieM, B 3aKJal-
HyI0 MOTYT OBITh BKJIIOUEHBI TaKKe NaHHBIE W YCIOBUS, HE IMPETYCMOT-
peHHBIE, HO U He MpOTHBOpeYalire 3akoHy. IIpu HemOCTaTOYHOCTU Ha ca-
MOI 3aKJIagHOW MecTa IJIsi OTMETOK O HOBBIX BJIafie/ibllaX W YaCTUIHOM
HUCTIOJTHEHUN 00eCTIeYeHHOTO UITOTEKON 06s13aTeTbCTBA MO0 3aIUCH MHBIX
HEOOXOOUMBIX CBENCHUI K 3aKJIaIHOUW MPUKPEIISIeTCs J00aBOYHBIN JINCT,
HaIIMWCU U OTMETKM Ha KOTOPOM JIeJIaloTCsl TaKMM 0Opa3oM, YTOObI OHM
HauYMHAJINCh Ha 3aKJaTHOW W 3aKaHYMBAJIWCh Ha 3TOM JHUCTe. Bce MUCTHI
3aKJIAIHOM COCTABNSIOT equHoe 1eioe. OHM JOJIKHBI OBITH TPOHYMEPOBa-
HBI M CKpeIUIEHBI TevaThlo HoTapuyca. OTmelbHBIE JIMCTHI 3aKJIagHON He
MOTYT OBITh TPEAMETOM CHIEJIOK.

ITpy HECOOTBETCTBUU 3aKJIaIHOUW TOTOBOPY OO0 WIIOTEKE WMJU IOTOBO-
py, 00s13aTeIbCTBO U3 KOTOPOTO O0ECIeYeHO UITOTeKOM, BEPHBIM CUMTAET-
cs coiepXaHMWe 3aKJIamgHOM, eclid ee MpUoOpeTaTeib B MOMEHT COBepIIe-
HUSI CHCNKW He 3HaJ M He NOJKeH ObLT 3HaTh O TaKOM HECOOTBETCTBUU.
DTO MpaBWIO HEe pacHpOCTpaHsSeTCs Ha cliydau, KOrha BJaaesiblleM 3a-
KJIamgHOM SIBJisIeTCsS TepBOHAUYaJbHBINM 3aJl0TOAepXaTesib. 3aKOHHBIN Bia-
Nesiel] 3aKJaJgHOW BIpaBe TpeOOBaThb yCTpaHEHUsS YKa3aHHOTO HECOOTBET-
CTBUS TIyTeM aHHYJIMPOBAHWS 3aKJIaTHOM, HAXOMSIIEHCsT B €ro BIaJeHHH,
U OTHOBPEMEHHOW C 3TUM BBbIJAYW HOBOW 3aKJIaIHOW, eclii TpeGoBaHUeE
ObLIO 3asiBICHO HEMEUIEHHO IOCJie TOro, KaK 3aKOHHOMY BJIaJeJbIly 3a-
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KJTaJHOM CTajlo M3BECTHO O TaKOM HeCOOTBeTCTBMU. COCTaBUTENb 3aKJaj-
HOI HeceT OTBETCTBEHHOCTD 3a YOBITKM, BO3HMKIIKE B CBS3M C YKa3aHHBIM
HECOOTBETCTBUEM U €T0 YCTPaHEHUEM.

CornmacHo ctatbe 9 3akoHa «O0 unoteke (3aja0re HEABUKUMOCTH)» B
IOTOBOpe 00 WITOTEKE JOJIKHBI OBITh YKa3aHbl MPEIMET HWITOTEKH, €ro
OlIEHKa, CYIIECTBO, pa3Mep M CPOK MCITOJIHEHMS 00s3aTebCcTBa, obecre-
YUBaeMOro MIoTeKoi. [IpenMeT MIOTEeKU ompenessieTcsl B JOTOBOpE yKa-
3aHUEM ero HaMMEHOBaHUsI, MECTOHAXOXIEHHS 1 JOCTATOYHBIM JUTSI UIIEH-
THGUKAIMKY 9TOTO TIpeaMeTa ofucaHreM. B moroBope 06 MIOTEKe MOTKHBI
OBITh yKa3aHbl MIPaBO, B CUJIy KOTOPOTO MMYILIECTBO, SIBJISTIOIICECS TMpel-
METOM WIIOTEKU, MPUHAIICXKUT 3aJ0TONaTeNl0, ¥ HaMMEHOBaHUE OpraHa
rocyIapCcTBEHHOM perucTpaluy MpaB Ha HEIBMKMMOE WMYIIECTBO, 3ape-
TUCTPUPOBABIIErO 3TO MpaBo 3ajoromaresisi. B ciyyasx, Korma 3ajoroma-
TeJeM SIBISIETCS TOJKHUK B OCHOBHOM OOSI3aTEIbCTBE, YCIOBUSI O CYIIE-
CTBe, pa3Mepe M CpoKaxX MCIOJHEHUs 00s13aTeNIbCTBa, OOECITEYeHHOTO 3a-
JIOTOM, CJIefiyeT MpU3HaBaThb COTJIACOBAaHHBIMM, €CJIM B JOTOBOpE 3ajora
HMMeEeTCSl OTChUIKA K JIOTOBOPY, DPEryJHPYIOIIeMYy OCHOBHOE OO0SI3aTeIbCTBO
U cojepXalleMy COOTBETCTBYIOIIME ycJoBUil. Tak, Mpu UIOTeKe XKUJIbIX
JIOMOB M KBapTHUp IOJKHA OBITh JaHa WX WHAWBUIYalbHas XapaKTepu-
CTHKa, KaK B IIEJIOM, TaK U XUJIBIX, BCTIOMOTaTeIbHBIX TIOMEIICHU B HUX
U UX WHXEHEPHOTo 00OpYIOBaHMS B OTIEIHLHOCTH.

Ecnu mpenMeToM MITOTEKU SBIISIETCS IPUHAIJIEXAIIEe 3aJI0r0JaTesIo
IIpaBO apeHbl, apEHIOBAHHOE MMYIIECTBO JOJIKHO OBITH OIMpEIEICHO B
JOroBope 00 UIIOTEKE TaK XK€, KaK eCiau Obl OHO caMoO SIBIISIIOCH IIpeaMe-
TOM UIIOT€KHU, M AOJIKEH OBbITh yKa3aH cpokK apeHabl. OlieHKa MpeaMera
WIIOTEKU OCYILECTBISIETCSI B COOTBETCTBUU ¢ DeaepabHBIM 3aKOHOM OT
29 monst 1998 . Ne 135-D3 «O06 oneHOYHOI AedTeabHOCTH B Poccmii-
ckoit DPegepanuu» MO COIIAILIEHUIO 3aJI0rOJaTeNsl C 3alloroaepxareyiem
M YKa3bIBaeTCs B JOrOBOpe 00 UIIOTEKE B JAEHEXHOM BBIPAXXEHUMU.

006s13aTeILCTBO, 00ECIIEYMBAEMOE UIIOTEKOM, JOKHO OBITh HA3BAHO B
JIOrOBOpe 00 UIIOTEKE C yKa3aHUEM €ro CyMMBI, OCHOBAHMSI BO3HMKHOBE-
HUS U CPOKa UCHOJHEeHUs. B Tex ciiydasix, Korga 3T0 00S3aTeIbCTBO OC-
HOBaHO Ha KaKOM-JIMOO JIOTOBOPE, MOJKHBI ObITh YKa3aHbI CTOPOHBI 3TOTO
JIOrOBOpa, JaTa U MECTO ero 3akjwoudeHus. Eciu cymma oGecrieunBaeMoro
HUIOTEKOM 00513aTeIbCTBA MOUIEXUT OMpEACIEHUI0 B OyaylleM, B JOrOBO-
pe o0 UIIOTeKe JOJIKHBI OBITh YKa3aHbl MOPSAOK U APYyTHe HEOOXOIUMbIE
yCI0BUS ee ompeneicHus. B ciaydae eciu obecreunBaeMoe UITOTEKOM 0O0sI-
3aTEJILCTBO IOMJIEKUT MCIIOJIHEHUIO 10 YacTSIM, B IOFOBOpE IOJIKHBI ObITh
YKa3aHbl pa3Mepbl M CPOKM COOTBETCTBYIOLIMX ILIaTeXeil OO YCIOBUSI,
MO3BOJISIIOLIME MX ompeaeiauTh. Korma mpaBa 3ajorogepxareiss B COOT-
BETCTBMM C TpeboBaHMeM cTaThi 13 3akoHa 00 HUITOTEKE YIOCTOBEPSIOTCS
3aKJIaJHOM, Ha 3TO YKa3bIBAETCI B JOrOBOpEe 00 UIIOTEKE, 3a MCKIIIOUCHM-
eM clyJyaeB BbIIAYM 3aKJIagHON MpPU UIIOTEKE B CUIYy 3aKOHA.
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ITo 3akilagHOM MOIMyCKAeTcsl YCTyMKa IMpaBa 3ajoroaepxKaressi Ipyro-
My JIMIy ¥ T€M CaMbIM YCTYIKa MpaB MO 0OECreYeHHOMY COOTBETCTBYIO-
el UITOTeKOl OCHOBHOMY 0O0s3aTeNIbCTBY, KOTOpPasi OCYLIECTBISETCS ITy-
TeM COBepIIEHMS] Ha 3aKJIaJgHON HOTapHalbHO YIOCTOBEPEHHON WMEHHOW
rnmepegaTOYHON HAAMWCKH B TOJb3y HOBOro 3anorogepxkarteis. OmHaKo
YCTyMKa MpaBa TpeOOBaHUS KOHKPETHOMY JIMIY MOXET OBbITh MpPOM3Bele-
Ha M B OTOBOPHOM IOPSIIKE.

B nmoroBope 06 WIoTeKe MOXKeT OBIThb MPEAYCMOTPEHO, YTO MITOTEKa
obecreynBaeT TpeGOBAaHMSI 3aJIOroAepXKaTesi B TOM 00beMe, KaKoil Tpe-
OOBaHMSI MMEIOT K MOMEHTY MX YIOBJETBOPEHMS 3a CUYET 3aJ0XEHHOTO
HMYyIIEeCTBa, b0 B (MKCUpOBaHHOU cymMe. Eciu B J0oroBope ykazaHa
(ukcupoBaHHasi cyMMa TpeOOBaHMI 3aJorojepXkaTessi, 00ecreYeHHbIX
UIMOTEKOM, .00s13aTeIbCTBAa TOJKHUKA Tepel] 3ajorofepxkareiieM B oObeMe,
MPEBBIMIAIOIIEM 3Ty CYMMY, HE CYMTAIOTCS OOECTeUeHHBIMU WIOTEKOIA.

Crarbst  10. ITocydapcmeennas peeucmpauus
dozoeéopa 006 unomexe

1. JoroBop 006 wunoteke 3ak/io4aeTcs B [MCbMEHHOW @gopme u noa-
JIEXUT  rocynapCTBEeHHOU perncrpauny.

JoroBop, B KOTOPOM OTCYTCTBYIOT Kakue-nmbo AaHHble, yka3aHHbIe
B cTrarbe 9 HacTtoswero @enepasbHOro 3akoHa, WU HapyLIeHbl fpaBuia
nyHkta 4 crtarby 13 Hactosuwero denepanbHOro 3akoHa, HE MOANIeXUT
rocynapcTBeHHOV peructpaumy B KadyecTBe poroBopa o006 wuroTeke.

Hecobnionenne  npaBun O  rocynapCTBEHHOVW — peructpauuy  [orosopa
006 wuroTeke BJIEHET €ro HeAeviCTBUTE/IbHOCTb. Takoi [O0roBop cYuTaeTcsl
HUYTOXXHbIM.

2. [JoroBop 06 wuroTeke CcYUTAeTCs 3ak/Il0HEHHbIM U BCTYrnaeT B Cuy
C MOMEHTa €ero rocynapCTBEHHOV peructpaLum.

3. lMpu BkmoYyeHun cornaleHnss 00 urnoTeke B KPEAUTHbIA Wau  UHOM
JIOroBOp, codepxailunyi obecriedeHHoOe urnoTekori o00653aTtesibCTBO, B OTHO-
weHun  GOpMbl M rOCYAapCTBEHHOVW pervucTpauun 3Toro  AoroBopa  AOJIXK-
Hbl  ObITb CcOO/OAEHbI TpeboBaHWsl, YCTaHOBJIEHHbIE [/ fAoroBopa o006
urioteke.

4. Ecom B pgoroBope 006 wuNoTeke ykas3aHo, HTO rfpaBa  3asioroAepxa-
TesIs B COOTBETCTBUMM cO cTtateeri 13 Hacrosuero depepasibHOro sakoHa
YOOCTOBEPSIIOTCS  3aK1aaHoOV, BMeCTe C TakuM [JOroBopoM B OpraH, ocy-
LeCTB/ISIOWMI  roCcyapCTBEHHYIO  peructpauuio npas, npeacras/iseTcs
3aknagHas.  Ecnn  3akiioveHne  COOTBETCTBYIOLLEro [orosopa  BJjieHeT  BO3-
HUKHOBEHVWE WMNOTeKN B CuUJy 3aKOHa, B CJlydae COCTaB/IeHUsI  3aKaanHow
npeabaBasiOTCS  COOTBETCTBYIOLUMI — [OroBop M 3aknaaHasl. OpraH, ocy-
LUEeCTBASIIOLUMY  rOCYAapCTBEHHYIO peructpauvio npas, JAenaer Ha  3aknaj-
HOVi OTMETKY O BPEMEeHU 1 MEeCTe [roCyAapCTBEHHOV perucrpauumn, Hyme-
pyeT v CKperviseT rned4arbio JIMCTbl 3akiaAHOUW B COOTBETCTBUM C ab3auem
BTOpPbIM ryHkTa 3 ctartbu 14 HacTosiero deaepasbHOro 3akoHa.
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CorylacHO MyHKTY 2 KOMMEHTUPYEMOI cTaThby M IIyHKTaMm 3, 4 ct. 339
I'K P® morosop 06 uItoTeKe cUMTaeTCs 3aKJIIOUEHHBIM U BCTYIIAeT B CHITY
C MOMEHTa ero eocyoapcmeennoll peeucmpauuu. HecobnwoneHue
MpaBUJl O TOCYIapCTBEHHOW perucTpauuu A0roBopa o0 MUIOTEKE BJIEUET
€ro HeAeHCTBUTEIBLHOCTh. TaKoil OroBOp CUMTAETCSI HUYTOXHBIM (1. 1
ct. 10 3akoHa 06 unorexe). B coorBeTcTBMM ¢ OCcHOBaMM 3aKOHOAATE/Ib-
CTBa O HOTapuare MpPaBOM YIOCTOBEPEHUs JOTOBOPOB O 3ayiore o0JanarT
HOTapuychl, paboTalolre B TOCyJapCTBEHHBIX HOTApUAIbHBIX KOHTOpAaX,
HOTapuyChl, 3aHUMAIOIINECS YACTHOW MPaKTUKOM, JOJKHOCTHBIE JUIA
KOHCYJIbCKMX YUYPEXIEeHUil, KOTOpbie BIIpaBe YAOCTOBEPSTH JOTOBOPHI 00
OTYYXJACHUU HEIBUXKMMOTO WMMYILECTBAa, HaXONSIIErocs 3a IpeaelamMmu
Poccuiickoit @enepanun.

Iyt HOTapUaJIbHOTO YIOCTOBEPEHUS] CTOPOHBI MOJIKHBI TPEACTABUTH
JOKYMEHTBI, CBUIETEJbCTBYIOIIME O HAJWUYUM TEX IpaB Ha HEIBUXHU-
MOCTb, KOTOPBIE TO3BOJISIIOT €€ 3aJ0XWUTh, U O HaJIUYUU JOKYMEHTOB,
YIIOCTOBEPSIIONIMX TIpaBa CaMUX JIMII Ha COBEPUIEHME WIIOTEYHOU CHEIKU.
KpoMme Toro, moskHa OBITh MpeAcTaBieHA TeXHUYECKas JTOKYMEHTAlLMs
OpraHoOB TeXHUYECKOW MHBEHTapU3allMM Ha 3aKJIalblBaeMblii OOBEKT.

HMrnorteka nojixxHa ObITh 3aperMCTPMpPOBaHA B TEUEHUE OMHOIO Mecslia
CO JHSI TIOCTYTUIEHUSI HEOOXOAMMBIX IUISI € PerucTpaluu JOKYMEHTOB B
OpraH,- OCYILECTBJISIIOIINAIN TOCYIapCTBEHHYIO PErucTpaiuio unoreku (Im. 5
ct. 20 @enepanbHoro 3akoHa «00 HMITOTeKe (3ajlore HEIBUXUMOCTH)»).
CornacHO 3aKOHOIATENbCTBY MIOTEKA TOMJIEKUT TOCYIapCTBEHHOW peru-
crpauuu B EQMHOM TrocynapcTBEHHOM peecTpe IMpaB Ha HEOBMXKUMOE MMY-
1IECTBO B Mopsinke, ycraHoBieHHOM DenepanbHbiM 3aKoHOM «O rocymap-
CTBEHHOI perucTpaluu TpaB Ha HEABUXUMOE HMMYIIECTBO M CHEJIOK C
HuM». [ocynapcTBeHHasi pervcTpalusi UIOTEKU OCYUIECTBISETCS IO Me-
CTOHAXOXJEHUIO MMYIIECTBA, SIBJSIONIETOCs TpeaMeToM umnoteku (cT. 19
®enepanbHoro 3akoHa «O0 uroreke (3agore HEIBUXKMMOCTH)»).

OcHoBaHMEM [JIsl TOCYIapCTBEHHOW perucTpaliid WMIOTEKM CIYXUT
3agBJICHUE 3aJl0romaTesiss WIM 3ajorojiepXxaresis Mo JaHHOMY JOTOBOpPY
1MocJjie TOCYAapCTBEHHOW PEeTMCTpAallMM BEUIHBIX TpaB 3ajJorogaTess Ha
HenBuxXuMoe umyilectBo. K 3asBieHUIo 3ajoromaTesiss WM 3ajoroaepxka-
TeJisl TIpUyiaraeTcsl A0roBop 00 MIOTEKe BMECTe C YKa3aHHBIMU B JIOTOBOPE
JOKYMeHTaMu. Mexay TeM pacxoibl 1o yrjaTe cOOpOB 3a TOCYAapCTBEH-
HYIO PErMCTpallMi0 UIOTEKW U BHECEHUIO U3MEHEHUI U JOTIOJIHEHUN B pe-
TUCTPALIMOHHYIO 3aMmuch 00 WUMOTEKEe BO3JIAraloTcs Ha 3ajorojatesis, ecliv
corjlallieHueM MeXIy CTOPOHaMU JIOTOBOpa HE YCTaHOBJEHO MHOE.

JIg rocyaapCcTBEeHHOW PErHCTPAIMM MIOTEKH JIOJDKHbI ObITh Mpem-
CTaBJIE€HbI:

* nmoroBop o6 umnoreke M ero Komus (B pea. PenepanbHOTO 3aKoHA
ot 30.12.2004 Ne 216-d3);

* JIOKYMEHTHI, YKa3aHHbBIC B JOTOBOpPEe 00 UITOTEKE B KaueCTBE MPUJIO-
XEHUM;
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* IIOKyMEHT 00 yIjlaTe rocygapcTBeHHO# mouniuHbl (B pen. Deme-
panbHOTOo 3akoHa orT 02.11.2004 Ne 127-D3);

* WHBIE NTOKYMEHTBI, HEOOXOAMMBIE IJISI TOCYIapCTBEHHOM perucrpa-
LIMM WUTOTEKU B COOTBETCTBMM C 3aKOHOAATEIbCTBOM Poccuiickoii
@enepalli 0 TOCYIAPCTBEHHOM pErvCcTpallMi MpaB Ha HEIBUXKU-
MO€ UMYIIECTBO U CHEIOK C HUM.

HMrnoreka B cwly 3aKOHa TakKXe TOMIJIEXKUT TOCYIapCTBEHHON PErucT-
pauuu. locynapcTBeHHas perucTpaiysi UMOTEKU B CUJTy 3aKOHA OCYIIECT-
BiIsieTCsl 0e3 TpeACTaBJICHUST OTIACIbHOTO 3asiBJIeHUSI M Oe3 OIiaThl rocy-
JNapCTBeHHOM mouuinHbl. ['ocynapcTBeHHasi perUCTpalusl UTIOTEKU B CUITY
3aKOHa OCYUIIECTBJISIETCS OHOBPEMEHHO C TOCYAapCTBEHHOI perucrparu-
eil mpaBa COOCTBEHHOCTM JIMIIA, YbU TpaBa OOPEMEHSIIOTCS WUITOTEKOM,
€CJIM MHOE He YCTaHOBJIEHO dhenepalbHbIM 3aKoHOM. [IpaBa 3amoroaepxka-
TeJisl 10 UIOTeKe B CUJYy 3aKOHAa MOTYT OBITh YIOCTOBEPEHBI 3aKJIa[IHOM
(B pen. ®enepanbHoro 3akoHa oT 30.12.2004 Ne 214-D3).

Ecnu mpaBa 3anoromepxkatesisi YIOCTOBEPSIIOTCS 3aKJIaJHOW B OpraH,
OCYILECTBJISIONINI TOCYIapCTBEHHYIO PErucTpaluio TpaB, MPeaCTaBIsIOT-
csl Takxe:

* 3akJjlajiHasi, CoAepXaHWe KOTOPOil MOJIKHO YAOBJIETBODPSTH TpebO-

BaHuAM II. 1 c1. 14 3aKoHa 00 UIIOTEeKe, 3a UCKIoueHreM TpebdoBa-
HUS B OTHOIIEHWM JaThl BbIJAYM 3aKJIAJHO U CBEACHUI1 O rocynap-
CTBEHHON PEeTUCTpallii UTOTEKU, U ee KOIUs;

* IIOKYMEHTBI, Ha3BaHHBIC B 3aKJIaJHON B KavyecTBe MPUIOXEHUI, U
HX KOIUMU.

Ecnm vimeeT MecTo ycTymKa TpaB IO OCHOBHOMY O0SI3aTeJIbCTBY JIMOO
IO TOTOBOPY 00 MIIOTEKE TOCYIapCTBEHHasl PEerucTpalusl CMEHBI 3aJloro-
JepXKaTessl OCYIIECTBIISIETCS TT0 COBMECTHOMY 3asiBJICHUIO OBIBILIETO W HO-
BOTO 3ajoroimepxkartelieit. B aToM ciiyyae JIsi TOCymapCTBEHHOM perucTpa-
LIMU TOJIKHBI OBITH TPEACTaBICHBI:

* JIOTOBOD YCTYIIKM TIpaB;

* JOKYMEHT 00 oIulaTe TOCyIapCTBEHHOM peTHCTpalluu;

* paHee 3aperucTPUPOBAHHBIN TOTOBOpP 00 WITOTEKE.

l'ocymapcTBeHHast perucTpanus UIMOTEKU OCYIISCTBISIETCS TYTeM CO-
BepIeHUs] pEerucTpallMOHHOM 3amucu o6 mnoteke B EmWHOM rocymapct-
BEHHOM peecTpe TMpaB Ha HEABMKUMOE MMYIIECTBO U CHENIOK ¢ HuUM. [la-
TOM TOCYIAapCTBEHHOM PErvMCTpallMy UITOTEKU CUYUTAETCS IeHb COBEPIIECHUS
pPETMCTPAllMOHHON 3amucu 06 uIoTeke B EAMHOM rocymapcTBEeHHOM peecT-
pe MpaB Ha HEABMKMMOE MMYIIECTBO M CIEJIOK ¢ HUM. PerucrpalilioHHBIC
3aIlACU COBEPIIAIOTCS B OYEPEIHOCTH, ONpeNe/IsieMOli Ha OCHOBAaHWUM JaT
MOCTYIUIEHHUSI BCEX HEOOXOMMMBIX JOKYMEHTOB B OpraH, OCYIIECTBISIO-
muii BeaeHue peectpa. s TpeTbUX JIWIL UTIOTeKA CUMTAETCS BO3HUKIIECH
C MOMEHTa €€ ToCyIapCTBEHHOM PeTUCTpaluu., '



* UIIOTEKA. KPEJUT.
158 KOMMEHTAPHH XHUJTHITHOIO 3AKOHOJATE/IBCTBA

OTKa3 pernucTPUPYIOLIEr0 OpraHa B TOCYIAapCTBEHHOM pervcTpalnu

UTIOTEKHM JOMYCKAeTCsl B CAydasix':

* TIpaBO Ha OOBEKT HEABMXHMMOTO MMYIIECTBA, O PETUCTPAIlUUA KOTO-
pOTO TIPOCHUT 3asiBUTENb, HE TOIJICKUT rOCYyIapCTBEHHOW perrucTpa-
LIMM B COOTBETCTBUM C 3aKOHOM;

C 3agBJIEHMEM O DETUCTpalliyd TpaB oOpaTUIOCh HeHaaiexaliee

JIATIO;

* IIOKYMEHTBI, TpEACTaBIeHHbIE HAa PETMCTPALIMIO, HE COOTBETCTBYIOT
TpeOOBaHUSIM JEUCTBYIOIIETO 3aKOHOMATEIbCTBA;

* aKT TOCYIapCTBEHHOTO OpraHa WJIW akKT OpraHa MECTHOTO caMo-
VIpaBJeHUsI O TPEIOCTaBICHUN TPaB Ha HEIBMXHUMOE HMMYIIECTBO
MPU3HAH HeNeWCTBUTEILHBIM C MOMEHTA €r0 M3TaHUsl B COOTBETCT-
BUM C 3aKOHOJATEJIbCTBOM, NEWCTBOBABIIMM B MECTe €ro M3TaHUs
Ha MOMEHT W3IaHWUS;

* JIMIIO, BBIAaBIlIee NMPaBOYCTAaHABIMWBAIONIUN TOKYMEHT, HE YIOJHO-
MOYEHO PAacTOpSIKaTbCsl JaHHBIM HEIBWXXUMBIM HUMYIIIECTBOM;

* JINI0, KOTOPOE MMEET OTpaHWYCHHBIE ONMpeAeSIEHHBIMU YCIOBUSIMU
MpaBa, COCTAaBUJIO JOKYMEHT Ge3 yKa3aHUs 3TUX YCIOBHIA;

* TIPaBOYCTAHABJIVBAIOIINI TOKYMEHT 00 OOBEKTe HEIBUKMMOTO WMY-

IeCTBa CBUIETEILCTBYET 00 OTCYTCTBUUM y 3asiBUTENISl TIpaB Ha JIaH-

HYI0O HEIBMXHUMOCTb;

MpaBoo6JiafaTesb He MPEACTaBWII 3asBJIeHUE U UHbIe HEOOXOAMMBIE

JOKYMEHTBI Ha TOCYIapCTBEHHYIO PETUCTPAIMI0 paHee BO3HUKIIETO

MpaBa Ha OOBEKT HENBWXUMOTO MMYILECTBA, HAaJWYUe KOTOPBIX He-

00X0IMMO JIJISI TOCYTAPCTBEHHON DPErvMCcTpaliiyd BO3HUKIIUX ITOCHEe

BBelleHUS B AeiicTBUe 3aKoHa 006 MIOTEKe IMepexona TaHHOTO Tpa-

Ba, €ro orpaHuveHus (oOpeMeHEHMs) WJIM COBEPIIECHHOW IOCie

BBEICHUSI B NEHCTBUE 3aKOHA CAEJIKU C OOBEKTOM HEABMXKHMOTO

HMMYILECTBA;

He MpeacTaBIeHbl JOKYMEHThI, HEOOXOIUMBbIE B COOTBETCTBUM C 3a-

KOHOM JIJISI TOCYHapCTBEHHOM peTHCTpalliM TpaB;

MMEIOTCST TIPOTHBOPEYUs MEXIy 3asiBJIeHHBIMU IpaBaMM U YXe 3a-

pPErMCTPUPOBAHHBIMU TIpaBamMu. OmHAKO HaJIWYKMe CyneOHOTro cropa

0 TPaHMIIAX 3eMeJIbHOTO yJacTKa He SIBJISIETCSI OCHOBaHWEM IJISI OT-

Kaza B TOCyIapCTBEHHOW PeTrHCTpalldiM MpaB Ha HETo.

B ciyyae mpuHsSTHS pellieHHs 06 OTKa3e B TrOCydapCTBEHHOM perucr-
paluu 3asBUTENIO B MMUCbMEHHOW (hopMe He Mo3maHee IMSITU THei Tocie

OKOHYAHUSI CPOKa pacCMOTPEHUS 3asBIeHUS, HapaBlsieTCsl COOOIIeHIE

' Cratbsa 20 ®enepanbHoro 3akoHa ot 21 uwons 1997 roma Ne 122-®3 «O rocy-
NapCTBEHHOW pPErucTpauuy NMpaB Ha HEABUXMMOE MMYIIECTBO U CHEJIOK C HUM» //
C3 P®. - 1997. - Ne 30. - Cr. 3594.
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O TIpUYMHE OTKa3a, W KOIHUS CaMOro COOOIEeHMs MOMeIIaeTcs B IeJio
C TMPpaBOYCTAHABIUBAIOIIUMHU TOKYMEHTAMMU.

OTKa3 B rocylapcTBEHHOU PETUCTpallMM MOXET ObITh 00XaJloBaH 3a-
WHTEPECOBAaHHBIM JIMLIOM B Cyl, apOuTpaxHbiil cyn. B kauectBe mpumepa
paccMOTpUM CyIeOHBIN CTiop.

3anoronepxareyib ObUI BIpaBe OOPaTUTHCS K YUPEXKIEHUIO IOCTULIMU
C 3asIBJICHUEM O TOCYJAapCTBEHHOUN perucTpaliuyd WUMOTEKU B CUITy 3aKOHA,
paHee He 3aperucTPUPOBAHHON yupeXIeHHEM IOCTULMU, 0e3 BHECEHUS
IUIaThl 3a Takyloo peructpanuio. baHk oOXxanoBan B cyneOHOM TOpSaKe
YKJIOHEHUE YUYPEXICHUs IOCTUIIMM OT PerucTpaluu B TOJb3y OaHKa 3a-
KOHHOW MMOTEKM Ha XWJIble TTOMEILeHUsI, TPUOOpPETEeHHbIE aKIIMOHEPHBIM
OOIIIECTBOM 3a CYeT KpeauTa, MPeJOCTaBJIEHHOTO eMy AJisl 3TUX lelieit
0aHKkoM. B xome cymeOHoro pazbuparenbCcTBa apOUTpPaKHBIA Cyd yCTaHO-
BUWJI, UTO KPEAUT ObUI MpPeaoCcTaBieH OaHKOM aKIIMOHEPHOMY OOIIECTBY IS
MPUOOPETeHUs XUJBIX MOMEIIeHUII Ha OCHOBaHWU JIOTOBOpPA H0JIEBOTO
Y4YacTUsl B CTPOMTENIBCTBE, 3AKJIIOUEHHOTO MEXIy HUM U 3aKa34YMKOM CTPOU-
TelbCcTBa, B cooTBeTcTBUM ¢ IMyHKTOM 1 cT. 77 3akoHa 00 MIIOTEeKe, eclind
WHOE HE TIPerycMOTpeHO (denepasbHbBIM 3aKOHOM WJIU IOTOBOPOM, XKWJIOM
JIOM WJIM KBapTupa, NMPpUOOPETeHHbIE WU MOCTPOEHHBIE C MCIOJb30BaHU-
€M KPEIWTHBIX CPEeICTB 0aHKa WJIM WHOW KPEeAWTHON opraHu3aiuu Jnbo
CPE/ACTB 1IeJIeBOTO 3aiiMa, TMpeAoCTaBJIEHHOIO APYIUM OPUANYECKUM JIU-
1IOM Ha TMPUOOPETeHNEe MJIM CTPOUTEILCTBO KWJIOTO JOMa WM KBapTUPHI,
CUUTAIOTCS HAXOASIIMMUCS B 3aJI0T€ C MOMEHTa TOCyJapCTBEHHOI Perucr-
painuu npaBa cCOOCTBEHHOCTM 3aeMIIMKa Ha XXWUJIOW JIOM WM KBapTUDY.

B cuny mynkta 2 cr. 20 3akoHa 00 MIMOTeKe YYpexkAeHUE IOCTULINU
JOJIXKHO OBLUIO OCYIIECTBUTH PETUCTPALIMIO 3aKOHHOW WIIOTEKM B OTHOIIE-
HUU HEJBMXXUMOIO MMYIIIECTBA B MOMEHT PErucTpalluy MpaBa COOCTBEHHO-
cTU OOIlIEeCTBA Ha TOJYYeHHbIE XuJible TToMelleHrus. OgHaKo B TOT MOMEHT
Takasi perucrpaius He Obljla ocyllecTBieHa. B xojme mpoBeneHUs MpaBo-
BOI 3KCMEPTU3bl MPaBOYCTAHABIUBAIOIINX TOKYMEHTOB, IpEeACTaBIeHHBIX
0011IeCTBOM IIJISI PETUCTPAIIMKM CBOETO TpaBa COOCTBEHHOCTU Ha XUJIbIE T10-
MEIIeHUs, YIPEeXIeHUE IOCTUIIMM HE CMOIJIO BBISIBUTH (DAKT, YTO JEHEXK-
HbIE CpPEJCTBA, MEepPEeYUCIIeHHbIe aKIIMOHEPHBIM OOILIECTBOM 3aKa3uUKy IO
JIOTOBOPY NIOJIEBOTO Y4acTUsi B CTPOMTEIbCTBE B KauyeCTBE IUIAThI 3a KBap-
TUPBI, ObLIM TPENOCTABICHBI OOIIECTBY [JIsSI TUX lieJield 6aHKOM Ha OCHOBa-
HUU KPEAMTHOTO 10oroBopa. [1oaTomy yupexaeHue ICTULIMM U He YCTaHOBHU-
J1o (pakTa BO3HMKHOBEHMSI 3aKOHHOW MITOTEKU OaHKa Ha 3TU KBapTUPHI.

B mocnenytomeM 6aHK oOpaTUiICA K YYPEXKIESHUIO IOCTULIMM C 3asiBlie-
HUEM O peTHUCTpallMM UIOTEKM B CUJYy 3aKOHA B OTHOIIEHUU yKa3aHHBIX
KUJIbIX moMmenieHuil. OnHaKo yupexkaeHue ICTUIMKU He TIPUHSIO OT OaH-
Ka JOKYMEHTBl Ha TOCYIapCTBEHHYIO PETUCTpalldio, TaK KaK 3asiBUTENb
He TPUJIOXWI JTOKYMeHTa 00 orjlaTe rocylapCTBEHHON perucTpaluu.
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ApOWUTpaXXHBIN Cyl, pacCMOTPEB TpeACTaBIeHHbIE 3asBUTEJEM IOKY-
MEHTBI, MPU3HAJ YKIOHEHUE YUPEeXKIEeHUST IOCTUIMN OT MpHUeMa TOKyMEH-
TOB Ha PErMCTPALMIO 3aKOHHOI WMIIOTeKM HempaBOMepHBIM. B cooTBeTcT-
BUM C IIpaBWaMu ITyHKTa 2 cT. 20 3akoHa 00 HMIIOTeKe WUIIOTEKa B CHITY
3aKOHa TOUIEKUT TOCYIapCTBEHHOM perucTpaldM, KOTopash OCYIIeCTBIISI-
eTCsl YUpeXkIeHHEeM IOCTHIIMU 0e3 TpeACTaBIeHUs OTIEIbHOTO 3asBICHMUS
u 6e3 omIaThl TOCYIapcTBeHHOM peructpaiuu. [1OCKOJBKY B HapyllleHHe
ab63ama 2 m. 2 ct. 20 yupexmeHHe IOCTUIMM He OCYIIECTBWIO TOCYIapCT-
BEHHYIO PETHCTPAIlUIO UMOTeKW B CHJIy 3aKOHA B MOMEHT PEervCTpanuu
MpaBa COOCTBEHHOCTU aKIIMOHEPHOTO OOINECTBA Ha MPUOOPETEHHOE HEXU-
Jloe ToMeleHne, 6aHK KakK 3aJorojepxXareib Mo WIOTeKe B CUJIY 3aKOoHa
ObLT BITpaBe OOPaTUTLCSA K YIPEXKIECHUIO IOCTHIIMU C 3assBICHUEM O TOCy-
NAapCTBEHHOU perHcTpalluv. B 3TOM ciydae TjiaTa 3a rocylapCTBEHHYIO
peructpaumio He B3uMaercs'. Jlo BHeceHUsl B EAMHBINA rocymapCTBEHHBII
peecTp peTMCTPAllMOHHON 3allMCH pacCMOTpPEHUE 3asiBIEHUS O PETMCT-
palyy MOXET OBITh MPEeKpalleHO Ha OCHOBAaHWM 3asiBICHWI CTOPOH JIOTO-
Bopa. B 3ToM ciyyae perucTpatop 00si3aH B MUCbMEHHOM (opMe yBemo-:
MUTb 3asiBUTENIEl O TpeKpallleHUd ToCyIapCTBEHHOM perucTpaluu IpaBa
C yKa3aHUEM JaThl IPUHSTHS peIleHus. '

InaTta 3a rocymapcTBeHHYIO pEervMcTpallMio MpaBa He BO3BpallaeTcs.
IIpu mpexpallleHuW TOCYIapCTBEHHOM PEeTHCTpAllMM MpaB Ha OCHOBaAaHWU
3asgBJIEHUI CTOPOH IO IOTOBOPY BO3BpAIlaeTCs MOJIOBUHA CYyMMbI, BHE-
CEHHOM 3a TOCYTAapCTBEHHYIO PETHCTpalUio.

CormacHo vyactu 2 c1. 21 ®DenepanbHOro 3aKoHa 00 UIOTEKe Tocyaap-
CTBEHHAsI perucTpanus UTOTEeKU MOXET ObITh OTJIOXeHa He Oojiee 4yeM Ha
OIIMH MeCHI] B ciIydae:

* HeMpenCTaBJIeHUsI B OpraH, OCYIIECTBISIONINI TOCYIapCTBEHHYIO pe-
TUCTpAIMIO TIpaB, KaKOro-inbo 13 JOKYMEHTOB, YKa3aHHBIX B MyHK-
Tax 2 1 3 cT. 20 3aKoHa 00 UMOTEKE;

HECOOTBETCTBUSI JOTOBOpa 00 WIIOTeKe, 3aKJIaTHOW M TPUIOXKEH-
HBIX K HAM JOKYMEHTOB TpeOOBaHUSM 3aKOHOmaTeabcTBa Poccuii-
ckoii Depepannu;

* HeOOXOIMMOCTM TIPOBEPKU TOMTMHHOCTU IPEACTABICHHBIX IOKY-
MEHTOB;

MpY HaJWIUU CyIeOHOro cropa IO TOBOAY MpaB Ha WMYIIECTBO,
SIBJISTIONICECST TIPEAMETOM WIOTEKU, WJIU TI0 MOBOLY OOpallleHus Ha
HEro B3BICKAHWUS, TOCYIapCTBEHHAs PErucTpalys WUIOTeKH OTKIa-
IBIBAETCS IO pa3pelleHMsT CIopa CyIOM.

' Undpopmanuonnoe mucbmo BAC P® or 28 ausapsa 2005 r. Ne 90 «O630p
MPaKTUKU PAaCCMOTPEHUS apOUTPaXHBIMHU CyIaMU CIIOPOB, CBSI3aHHBIX C JOTOBOPOM
00 umoTeKke».
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B ciygae mpuHSATHS pelieHUs] 00 OTJIOXEHHWHU TOCYIapCTBEHHOM peru-
CTpalMy UIOTeKU OpraH, OCYIICCTBISIONINIA peTUCTpalnio, 3ampalriBacT
HEeoOXOAMMBIE JOKYMEHTBI WJM TpebyeT yCTpaHEHHSI HECOOTBETCTBHIA.
ITpu HeBBITTOTHEHUU TPeOGOBAHWI B YCTAHOBJIEHHBIN CPOK B TOCYIApPCTBEH-
HOW PETHCTPAIlMM UIMOTEKM JOJIKHO OBITh OTKa3aHO. MOTWUBMpPOBaHHBIN
O0TKa3 B TOCYIapCTBEHHON PEeTHCTPAllMU WITIOTEKU MOJKEH OBITh HarpaB-
JIEH 3aJIOTO/IaTeNll0 B TeUEHHME CPOKa, YCTAHOBIEHHOTO JJISI €€ TOCydapCT-
BEHHOIl perucTpanuu .

PerucrtpaiimonHas 3amuch 00 MIOTEKe IMOramiaeTcsli Ha OCHOBaHHMU
3asIBJICHUsI 3aKOHHOTO BJajeiblia 3aKJIaJIHOM, COBMECTHOTO 3asiBJICHUS
3ajJlorojaTeNisi W 3ajlorofepKaTesiss MJAW.Ha OCHOBAHWUU BCTYIHBIIETO B
3aKOHHYI0 cujly peimreHust cyna (ct. 29 @enepanbHoro 3akoHa «O rocy-
JNApCTBEHHOM pervucTpaluy MpaB Ha HEIBUKMMOE MMYIIECTBO M CIEIOK
C HUM»).

Cramea 11. Bo3nuxnoséenue unomexu Kaxk oOpemeHeHUs

1. l'ocynapcTBeHHass peructpauuss paorosopa 00 urnoteke sBiseTcs
OCHOBaHMeM [/ BHECeHusi B EAuHbIN rocydapCTBEHHbIV peecTtp npas Ha
HEeABUXMMOE UWMYLLECTBO UM CAEJOK C HUM 3anucu 06 uroTeke.

FocynapcTBeHHass perucTpauvs A0roeopa, B/IEKYyLLEro  BO3HUKHOBE-
HMe urnoTeku B CuUJly 3aKOHa, SIBJSSETCSI OCHOBaHWeM [Jis BHeceHuss B Eau-
HbIVI rOCYAapCTBEHHbIVI PEeecTp rpaB Ha HEABMXUMOE UMYLLECTBO U cAe-
JIOK C HUM 3anicu O BO3HWKHOBEHUW WINOTEKM B CUJly 3aKOHA.

2. inoteka kak 0OpeMeHeHne uMyLIecTBa, 3a/l0XEeHHOro o J[AoroBo-
py 006 wurnoteke, BO3HUKAET C MOMEHTA 3aK/IO4YEHUsS 3TOro J[0roBopa.

lpy wunoteke B cuay 3akoHa WNoTeka kak OOpPEMEeHeHue VMYyLEecTBa
BO3HWKaeT C MOMEHTa rOCyAapCTBEHHOW perucTpauny rnpasa CcOOCTBEH-
HOCTM Ha 3TO UMYLLECTBO, €C/IM MHOE HEe YCTaHOBJIEHO [LOrOBOPOM.

3. lNpenycmoTpeHHble HacTosmMm  PenepasbHbLIM — 3aKOHOM U [Oro-
BopoMm 006 wuroteke npasBa 3asioroAepxarens (rnpaBo 3ajsora) Ha wuMmylle-
CTBO CHYUTAKOTCS BO3HUKLUMMW C MOMEHTA BHECEHUsI 3anucu o006 urnoteke
B EauHbIVi rocydapCTBEeHHbIN PEeecTp npaB Ha HEABUXUMOE UMYLLECTBO U
CHOEJIOK C HUM, €CJIM UHOE He YCTaHOBJIEHO enepasbHbiM 3akoHOM. Ecan
0653aTebCTBO, 0becrneynBaeMoe UNOTEKOM, BO3HUK/IO [0C/IE BHECEHUS
B EauHbIi  rocynapCTBEHHbIVI PeecTp npaB Ha HEABUXUMOE UMYLLECTBO
M CHOEeNIoOK C HuM 3anucy 06 wuroTeke, rpasBa 3a/0rofepxartesiss BO3HUKa-
IOT C MOMEHTa BO3HUKHOBEHWSI 3TOro 00s3aTesbCTBa.

lNpaBa 3anorogepxarens (npaBo 3asiora) Ha 3aJ/I0KEHHOE WMYLLECTBO
He nognexar rocyaapCTBEHHOW pPernctpauuny.

' VIHCTpYKLIMsI O MOpPSKE PErMCTPaliuy UMOTEKU KUJIOTO TOMELIEHUs, BOHMKIIEH
B CWJIy 3aKOHa WJIM JIOTOBOpAa, a Takke O MOPSIKE PErucTpaivyd CMeHbI 3aJlorofepxka-
TeJsl B CBSI3M C MEPEXOIOM MpaB TPeOOBaHUI MO WMITOTEUHBIM KPEAWTAaM, YTBEPXKICHHAS
nprka3oM Muniocta, ['occtpost u @PemepalbHOM KOMUCCHM IO PHIHKY LIEHHBIX Oymar
ot 16 okTsi6pst 2000 r. Ne 289/235/290.



HIIOTEKA. KPEJAHUT.
162  KOMMEHTAPHU KUTHITHOIO 3AKOHOJATEJIBCTBA

Ilo obmemy mpaBuily, ycTaHOBIeHHOMY IyHKTOM 1 cT. 341 TK P®,
OCHOBaHHMEM IpaBa Ha 3aJIOT SIBJISIETCS JOTOBOP O 3aJiore, U OHO BO3HUKa-
€T C MOMEHTa 3aKJIIDUeHUs JAOTOBOpa. DTO MpaBUJIO NMPUMEHUTETbHO K
HUIIOTEKe BOCIpoM3BeaeHo B myHKTe 1 c¢T. 11 3akoHa. IIpaBo 3ayiora o3Ha-
YaeT, 4YTO y 3ajorojepkKaTeiiss ¢ MOMEHTa 3aKJIIOUEHUSI W BCTYIUICHUS B
cuty moroBopa o0 mmoteke (cM. 1. 2 cT. 10 3aKoHa M KOMMEHTapuil K
Hell) MOsBJsIeTCSl MPaBO KOHTPOJIS 32 COCTOSIHUEM M TOPSIIKOM KCIOJb-
30BaHUS 3AJI0XEHHOW HeABMXMMOCTU. [IpaBo 3anora (MIOTEKa) MOXET
BO3HUKATh KaK OJIHOBPEMEHHO C 3aJIOTOBOM CHIEJKOW, MOPOIMBILIEH €ero
(BciencTBUE CUHXPOHHOM perucTpaluu), Tak W MO3JHEEe — C MOMEHTa
BO3HUKHOBEHUS JCHEXHOro 0053aTe/bCTBA, O0ECNEYEHHOrO0 MITOTEeKOM
(m. 1 ct. 11 3akoHa).

YCTaHOBJIIEHNI0O MOMEHTa BO3HMKHOBEHHUS IMpaBa Ha 3ajJor B 3aKOHe
00 uMoTeKe yheleHO 3HauuTeabHOe BHMMaHMe. OT 3TOro 3aBUCHMT pellle-
HHME MHOTHMX BaXXHBIX MPAaKTUYECKHUX BOMPOCOB. B yacTHOCTH, ¢ MOMeHTa
BO3HMKHOBEHHUS TpaBa 3ajora BO3HMKaeT OOpeMEHEHHWe 3aJI0XEHHON He-
JOBUKUMOCTH, TO €CTh YCTAHOBJIEHHBIX 3aKOHOM WJIM YIMOJHOMOYEHHBIMU
opraHaMy B MPETyCMOTPEHHOM 3aKOHOM TOpSIAKE YCJIOBUIA, 3amlpelieHui,
CTECHSIOIIMX TPaBoOOIagaTe sl MPU OCYIIECTBIEHUU TpaBa COOCTBEHHO-
CTU MO0 WMHBIX BEUIHBIX MpaB Ha KOHKPETHBIM OO0BEKT HEIBUKUMOIO
umymectsa (m. 2 cr. 11 3akoHa).

Cratess 12.  IIpedynpeicoenue 3aaozodeprycamens
0 npasax mpemvux AuY HaA npeomem UNOMEKU

Mpun 3akmoyeHnn pgorosopa o006 wunoteke 3asnorogaress 00s3aH B
MUCbMEHHOM  opmMme  npeaynpeavTs  3anorogepxarens 0060 Bcex U3BECT-
HbIX €My K MOMEHTY roCydapCTBEHHON pervucrpauvy aoroBopa rpasax
TpeTbnx vl Ha npegmMetr wurnoTeku (npaBax 3aJiora, MOXWU3HEeHHOro rioJib-
30BaHus, apeHAbl, CcepBUTyTax W Apyrux npasax). HeucnonHeHne 3ToM
006513aHHOCTY  fJaeT 3asiorofgepxaresio npaBo  rnorpeboBarb  [AOCPOYHOrO
UCrosHeHnsi  0BECNeYeHHOro  UroTekol  ob6si3atesibcTBa MO0  U3MEHEHUSs
ycnosuii  goroeopa 00  MMoTeke.

B craThe He KOHKPETHU3UPYETCs, YTO MMEETCs B BHMAY IMOJ MUCHMEH-
HoW ¢dopMmoil mpenynpexaeHus. ITucbMeHHass ¢hopMa MOXET Mpeanoja-
ratb BKJIIOYEHHME COOTBETCTBYIOIIETO MYHKTa B TEKCT JOroBopa 00 HIOTe-
Ke, 3aKJII0YeHUe OTHEJbHOIo COTrJallleHusl, B KOTOPOM TOBOPUTCS O Tpa-
Bax TPeTbMX JIUI[, BpydeHHE IMOJ PacIUCKy yBEAOMJEHHUS O TMpaBax
TPEThUX JIMIl, HampaBlieHHMe 3aKa3HOTO MUChbMa WX YBEAOMJICHUS O BpYy-
YeHUU MpeaynpexnaeHus. [IpuBeIeHHBI B KOMMEHTUPYEMOI CTaThe Tepe-
YeHb MpaB TPEThUX JIUIL SIBJISIETCS MPUMEPHBIM M MOXET ObITb, B 4aCTHO-
CTH, IOIOJHEH MPaBOM XO3SIMCTBEHHOTO BEAEHMSI.
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Ecnu ykazaHHoe Bbillie TpeOoBaHUE He OyleT UCIOJHEHO, 3aJ0To/ep-
XaTeyib 10 CBOEMY BBIOOpPY MOXeT TpeOoBaTh JMOO JOCPOYHOIO HCIOJHE-
HUsI OCHOBHOTO 00sI3aTeIbCTBA, JTMOO M3MEHEHUsl yCJIoBuUii norosopa. [Ipu
9TOM JIOCPOYHOE MCIIOJIHEHUE HE TperoJiaraeT HeMeIJIEHHOTO HCIOJIHE-
Husi. B maHHOM ciydae ciieqyeT pyKOBOJICTBOBATHCS MPEAYCMOTPEHHBIM
cratbeit 314 'K P® mpaBuiaoM o pasyMHOM CpOKe, KOTOPBIil OymeT ompe-
JENSATBCS UCXOSI U3 KOHKPETHBIX YCJIOBUM JOoroBopa. 3aKOH HE yKa3bIBaeT,
0 KaKUX UMEHHO U3MEHEHUSIX UIET pedyb, OJHAKO JIOTUYHO MPEIOJI0XUTh,
YTO peyb UAET 00 YMEHBIIEHUU OLEHOYHON CTOMMOCTH 3aJIOKEHHOTO UMY-
1ecTBa JIM0O O JOTOJHUTEJbHBIX CPEeACTBaX OOecTieYeHUsI UCITOJHEHUS
00513aTeIbCTBA, BBITEKAIOIIETO0 M3 JOTOBOpA.

I'nasa IT1. 3AKJIAJTHAA

Cramea 13. Ocrnoenvie noaoixcenuss o 3aKkaaonoii

1. MpaBa  3anoroaepxarenss o  0bOecrneyeHHoOMy  UMoTekor  o0bsi3a-
TE/IbCTBY M 10 A0roBopy 06 uUNoTeke MoryT ObiTb YAOCTOBEPEHbl 3akian-
HOI7/, MOCKOJIbKY  nHOEe He yCTaHOBJIeHO HacToswnum (;De,qepaanblM 3aKko-
HOM.

3aknagHori MoryT ObiTb YAOCTOBEPEHbI rpaBa 3asioroAepxartess o
uroTeke B CuJly 3akoHa M o 06EecrneyeHHOMYy [AaHHOU uroTekol o0bs3a-
TeJ/IbCTBY, ecsn nHoe He yCcTaHoBJ/1IeHO HacTtosiLmnm CDeqepaanblM 3aKko-
HOM.

2. 3aknagHas ABASIETCS  WMEHHOV LEeHHOVW  Oymaroi,  yaoCToBepsitoLel
cnegyolme rnpasa €e 3aKOHHOro  BaAesbua:

— rpaso Ha rnoJsiy4eHvie UCIOoJIHeHWSs no AeHexXHomMmy OﬁFIS&T&ﬂbCTBy,
obecrneyeHHoOMy  UNOTEKOM, bes npeacTasBaeHus  APYrux — [oKas3aTtesibCTB
CyLLeCcTBOBaHUs 3TOro 06513aTesibCTBa;

— paBo 3ajs0ra Ha UMYLLECTBO, OOPEMEHEHHOE  UMOTEKOM.

3. 06si3aHHbIMM 0 3aKNaAHoOVW JmuamMy  SBASIIOTCS  AOJIKHUK 1o obec-
rne4eHHomy nrnoTekovi oﬁﬂsarenbcrsy n 3asziorogaresib.

4. CocraBneHne u BbiAa4a 3aknaAHOM He AO0MycKarlTcs, eC/u:

1) npeameTomM unnNoTekn sBJSIIOTCS:

— npeanpustne Kak  VMIMYLLUECTBEHHbIVi ~ KOMIMIEKC;

— Jnieca;

— npaBo apeHabl nmMmyuiecTBa, rnepe4ncriieHHoro B HacTosLwem noa-
MyHKTE;

2) unotekori  obecriednBaeTcsi AeHexHoe  0053aTesbCTBO, cymma  f[os-
ra Mo KOTOPOMY Ha MOMEHT 3ak/lO4eHUs [0roBopa He orfpeneseHa U KO-
TOPOE HE COJEPXWUT YCAOBWMA,  [O3BONSIIOLUMX ONPEneUTb 3Ty CYMMYy B
Hagnexaiwyui MOMEHT.

B cJiyqasix, npenycMoTpPeHHbIX HacTosWnM  MYyHKTOM, ycsioBnsi O 3a-
knagHovi B pgoroBope 00 WNOTeKe  HeAeviCTBUTEJIbHbI.
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5. BaknapgHasi cocrtaBnsieTcss 3ajs0rojartesieM, a ecinun OH sBnsdeTcs
TPeTbMm JI1LLOM, Takxe uvi OOJIKHUKOM 10 oﬁecneweHHomy nrnoTekowvi 065-

3aresibCTBY.
3aknagHas BbiaeTcs rnepBoHayYaabHOMy 3asi0rogepxaresio opra-
HOM, OCYLLECTBSIOLMM rocynapCTBEHHYIO  PerucTpauuio  pas, nocne

rocynapCTBEHHOUW  perucTpauny  UnoTeKu.

lMepenaya npaB no 3aknafgHovi w  3aj0r  3aK/1afHOW  OCYLLECTBJISIIOTCS
B ropsigke, YCTaHOBJIEHHOM cTatbsimu 48 un 49 HacTtoswero denepasbHO-
ro 3akoHa.

6. [JomxHuk  no obecrie4eHHOMY  UIMOTeKoW  0053aTesbCTBY, 3a’soro-
Jdaresib n 3aKOHHBbIV BJ/lageseyl SaKﬂaﬂHOﬁ no corjalueHvro moryt  un3me-
HUTb paHee YCTaHOBJIEHHbIE YCJI0BUSI 3aki1agHON.

7. lpyn 3akno4YeHnn cornalieHusi, yka3aHHoOro B rMyHKTe 6 Hacrosiev
crartbu n nyHkte 3 crartbu 36 Hactosiero denepanbsHOro 3akoHa, U nepe-
Boge nposra o obecrnevYeHHOMY WNOTekori 00s3aTtesibCTBy B 9TUX COr/ia-
LHIeHUNsX npegycmMmarpnBaeTcs.

.— JmbO BHECEHMEe WU3MEHEeHWN i B CcoHdepXaHwe 3aknagHou nyTem [rpu-
JIOXKEHUs1 K Heu opurnHaszia AaHHOro corsialleHvst 1 ykKkal3aHus B TeKCTe ca-
MOV 3aknafHoVi Ha cornaleHne Kak Ha [AOKYMEHT, SIB/ISIIOLUMICS HEOTb-
emMJIeMOVi HacTblo 3akiafHoV, B COOTBETCTBUM C rpaBusiaMv 4acTu BTOPOU
crarbu 15 Hactosiwero ®enepanbHOro 3akoHa;

— ﬂl/l60 aHHyJ/MpoBaHune SaKﬂaﬂHOﬁ n OAHOBPEeMeHHO C J9TuM Bbla4a
HOBOV 3akniagHoONW, COCTaB/IeHHOVW C Yy4eTOM COOTBETCTBYIOLUMX UN3MEHE-
HWA.

FocynapcTBeHHasi  pervcTtpaums cornaLlueHus 06  u3MeHeHun cogep-
XKaHwunsi 3aKﬂa,qHOl71 AOJDKHa 6blTb ocyujecrtBj/ieHa B Te4YeHune OAHOro AHs C
MOMeEHTa obpalleHuss 3asBuUTesIs B OPpraH, OCYLUIECTBASIOWMI rocyaapcT-
BEHHYIO pervuctpaunio npas. [ocyaapcTBeHHass peructpauusi Takoro Co-
rnaieHus OCyLLEeCTBNAETCS 6e3B03Me3/HO.

B cnyyae aHHynMpoBaHusi 3aknaaHovwi v OOHOBPEMEHHO C 3TWM  BbiAa-
44  HOBOM 3aknafHoOuW BMECTe C 3asiB/IeHNeM O BHECEeHUUN U3IMEHEHW B
3anucy  EanHOro  rocynapCTBEHHOro peectpa rnpaB  Ha  HEOBUXUMOE  UMY-
LecTBO M COENIOK C HUM 3asiorogartesib nepenaer B OpraH, OCYLUeCTBIISIO-
WM rocynapCTBEHHYI0 — peructpauuvio  npas,  HOBYKO — 3aknafHylo,  KoTopas
Bpy4aeTcs 3asorogepxaresio B OOMeH Ha Haxogslylocs B ero 3akKOHHOM
BnageHnn 3aKknaaHyo.

AHHYIMpOBaHHas  3aknagHasi XpaHuTcss B apxvBe  opraHa, ocyLLecTB-
JISIOLLEro  rocynapCTBEHHYI0  peructpaumilo  npas, 40 MOMEHTa  [orallueHus
perucTpaumoHHo  3anucu 06 UroTeke.

3aKOH 00 WIOTeKe BBEJ B TPaXIaHCKUIT 0OOPOT HOBBI BUI LIEHHBIX
oymar — 3akimagHylo. Ee BBemeHHWeM JeiaeTcsl MOMBITKA WHTETPUPOBATH
PBIHOK HEIBIKMMOCTU M PHIHOK IIeHHBIX Oymar. Ctatba 143 'K P® He
Ha3bIBaeT TaKOW Pa3HOBUIHOCTU IIEHHBIX Oymar, Kak 3akjagHas, OIHaKO
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nepeyeHb LUEeHHBbIX Oymar, MpeayCMOTPEHHBI YKa3aHHOU cTaTbeil, He sB-
JISIETCSl UCYEPMBIBAIOIINM, U K HUM MOTYT OBITb OTHECEHBI APYTHE MOKY-
MEHTBI, KOTOpble 3aKOHAMHU O LIEHHBIX OymMarax WiW B YCTAaHOBJIEHHOM
UMW MOPSIAKE OTHECEHBI K YMCIYy LEHHBIX Oymar. 3akiamHas SIBIsIeTCS
HE3MMCCUOHHON LIEHHOI OyMaroii, couyerarwlleil Mpu3HaKu UMEHHOU U op-
JNEpHOI LIEHHOI Oymaru, objajamplleil cBolicTBaMU HeOrpaHUYEHHOI 000-
POTOCIOCOOHOCTY HAa OCHOBAaHWHU TEepeNaTOYHbIX HaaMuUceil — mHaocca-
MEHTOB, YTO MPUIAET €if HEKOTOpble CBOMCTBA BEKCEJS.

3akjiagHas MOXET BbIIAaBaTbCs KaK MPU 3aKIIOYEHUM JTOroBOpa MIIO-
TeKU, TaK M MpPU UIOTeKE B CUJIY 3aKOHa.

B myHKTe 2 KOMMEHTHUPYEMOW CTaThbW MOMYEPKUBAETCS, 4YTO 3aKJaj-
Hasi OTHOCUTCS K YUCIYy MMEHHBIX IEHHBIX OyMar, TO eCTb Oymar, uMms
BJIafieNIblIeB KOTOPBIX YKa3aHO B TeKcTe caMux Oymar. Kak sobast mpyrast
lleHHas Oymara, 3akjagHas yIOCTOBepsieT Psil MMYIIeCTBEHHBIX IpaB,
KOTOpbIE MepPeYnCIeHbBl B KOMMEHTUPYEMOM ITYHKTE, B YAaCTHOCTU TaKOe
HMMYIIECTBEHHOE MPaBO, KaK MpaBO Ha MOJydeHHe MCIOJHEHUS MO MeHEeX-
HOMY 0053aTelIbCTBY, OOCCIieYeHHOMY MITOTeKOW MMYIecTBa, 0e3 Mpen-
CTaBJIEHUsI APYTHMX IOKA3aTeJbCTB CYIIECTBOBAHMSI 3TOrO 00sI3aTebCTBA,
a TakXe MpaBO 3ajioTa Ha dTO MMYIIecTBO. IIpM 3TOM TaKoe MMYIIECTBO
paccMaTpuBaeTcsl Kak 0OOpeMEeHeHHOE UITOTEKOM.

B ToM ciydae, ecau DOJDKHUK W 3aJIorofateiib He COBIANAIOT B OTHOM
e, 00sI3aHHBIMU MO 3aKJIaIHOU SBISIOTCS 0oba JHIA.

B nyHKkTe 4 KOMMEHTUPYEMOM CTaTbU MEPEUMCISIIOTCS CIydyad, KOTaa
COCTaBJIEHME U BbIdaya 3aKJIagHOW He JomycKaioTcsi. IIpuBeneHHBINM mepe-
YeHb SIBJisieTCs McueprnbiBaouM. COOTBETCTBEHHO M B JIOTOBOP 00 MITOTE-
K€ HeJib3sl BKJIOYaTh yCJIOBHME O Bblaade 3akiamHoil. Eciu 3To Bce ke
MPOU30MIET, 3TO YCIOBHE MOJKHO OBITh MPU3HAHO HEAEWCTBUTEIbHBIM.

B nyiikTe 5 ycTaHOBJIEHBI MpaBuja, Peryaupyloliue MOpsIoOK COCTaB-
JIeHUsI U 0bopoTa 3akiagHou. Tak, 3akiagHasi COCTABJSIETCS W MOMIMKUCHI-
BaeTcs 3ajoromareieM. Eciu 3anorogaTesib M MOKHUK HE COBMAfaioT B
00HOM Auye, 3aKAAOHAs cOCMaeéisemcsi VI TIOAITUCHIBAETCSI COBMECTHO 3a-
JioromatesieM M IOJKHUKOM. Ilociie rocymapcTBEHHOM perucTpaidyd WIo-
TEeKH, KOTOpast TOJKHA OCYIIECTBISATLCS B COOTBETCTBUM C TPEOOBAHUSIMU
3aKoHa O PEerMCTpaluM MpaB Ha HEABMXKMMOE WMMYIIECTBO, 3aKjagHas
BbIIAaeTCsl MEepBOHAYAIbHOMY 3aJlOTOJEPXKATENI0 OPraHOM, OCYIIEeCTB-
JISIOIIUM TOCYIApPCTBEHHYIO PETMCTPaLMIo.

IIpy 4acTMYHOM MUCITOTHEHUHU O0SI3aTENbCTBA, 0OECIIEUEHHOTO UIOTE-
KOM, MOJKHUKY, 3aJ0rofaTellio U 3aKOHHOMY BJalesblly MpeaocTaBliseT-
Csl MPaBO 3aKJIIOYUTH COMNTAllleHHe, KOTOPOE MOXET MpeaycMaTpUBATh:

* U3MEHEeHMe TpeaMeTa WITOTEKM, KOr[a 3aJIOXKEHHOW CYMTAETCsl 4acTh

paHee 3aJI0XXEHHOTO IO JaHHOMY IOTrOBOpY 00 WITOTEKE WMYILECT-
Ba, eCJU yKa3aHHasl 4acTh MMYIIECTBA MOXET ObITb CAMOCTOSTEb-
HBIM OOBEKTOM IIpaB;



HIIOTEKA. KPEJHT.
166 KOMMEHTAPUU XUJTUIITHOIO 3AKOHOJIATE/ILCTBA ~

* M3MEHEeHUs pa3Mepa obOecrieueHusl, MpU KOTOPOM pa3Mmep TpedoBa-
HUIl YBEJIMYMBAETCSI WJIU YMEHBIIAETCSI 10 CPABHEHUIO C T€M, KOTO-
pBiii obecrieynBajcs UIOTEKON paHee.

BaxHo MOMHUTH, YTO JAaHHOE COMIAlIeHWE NOJIKHO OBbITh HOTapuasb-
HO YIOCTOBEPEHO.

B nynkte 7 paccMaTpuBaloTCs TOCJIEACTBUSI 3aKJIIOYEHUSsI CoOTJiallie-
HUil, 0 KOTOPBIX TOBOPUJIOCH B TMpEAbIAYIIEeM MyHKTE, COMIallleHUuil o BOC-
CTAaHOBJIEHUU WU 3aMeHEe MOTruOUIero WM TMOBPEXIEHHOTO0 WMYIIEeCTBa
(m. 3 cr. 36 3akoHa 00 MIIOTEKE), a TaKXkKe 3aKJIIOUYEHUI COTJAIeHU O
nepeBoJe nojra Mo o0eclieueHHOMY MIIOTEKON 00s13aTelbCTBY. YKa3zaH-
Hble MOCJENCTBUS MPEeAyCMaTPUBAIOT MO YCMOTPEHUIO CTOPOH MO0 BHece-
HUEM U3MEHEHUI B colepxKaHWe 3aKJagHOW, YIMOMSHYThIX B 4aCTU 2 KOM-
MEHTHUPYEMOTro MYyHKTa, JIMOO ee aHHYJIMPOBAHUE C OJHOBPEMEHHOI BblAa-
Yyeld HOBOM 3akJIaZHOM.

Crama 14. Codepircanue 3arxaadmnoii

1. BaknagHas Ha MOMEHT €e Bblaa4yv MepPBOHaYasaAbHOMY 3a/10rofep-
XXareslo OpraHoM, OCYLUECTBJISIOWMM rOCYAapCTBEHHYIO PErncTPaLmnto
npa.s, JAO0JIXKHA COAEPXAaTb:

1) cnoBo «3aknapgHasi», BK/IOYEHHOE B HA3BaHWE [OKYMEHTa;

2) ums 3anoronaresis v ykasaHme MecTa ero perucrpaumy imbo ero
HanMMeHOBaHNE 1 ykalaHue MecTa HaxoXOAeHwusl, ecnv 3aaorogaresb —
lopuanyeckoe  nLo;

3) ums nepBoHayanbHOro 3asaorofgepxaresss U ykasaHme Mecta ero
peructpauuy mbo ero HauMeHOBAHWE W YKal3aHue MECTa HaxOXAEHUS,
ecnu 3asorogepxatesis — I0pUaNYeckoe anLo;

4) Ha3BaHWe KpPeAUTHOro A0roBopa WM WHOM0 [OEHEeXHOro 006s3a-
Te/IbCTBA, UCINOJIHEHNE KOTOPOro obecrieynBaeTcsl UNoTeKou, C yka3aHu-
em fartbl U MeCTa 3ak/I0YEHVS] TaKoro 0roBopa vjim 0CHOBaHUS BO3HUIK-
HOBEHUS 06ECNEYEHHOIr0 NMNOTEKOV 063aTEIbCTBA;

5) nms gosmxHyika no obecrieyeHHOMY UMOTEKOK 0653aTesIbCTBY, EC/IN
JOJDKHUK HE SIBJISETCS 3as10rogartesieM, 1 yka3aHne Mecta perucrpauymm
JOMKHVKAa b0 €ero HauMeHOBaHue U yka3aHne MeCTa HaXOXAEHWs,
€ec/ AO/MKHUK —  10PUANYECKOE JINLIO;

6) ykazaHne cymMMbl 0053aTesnbcTBa, 00ECNEeYEHHOV WUMNOTEKoH, v pas-
Mepa MpoLIEHTOB, €CJIM OHU MoAJ1eXaT yriate rno 3ToMy 0653aTesbCTBY,
6o yCIOBWIA, [O3BOJISIIOLUMX B HAAIEXaLUNi MOMEHT OnpeneuTb aTy
CYMMY U MPOLEHTbI;

7) ykasaHue cpoka ynaatbl CyMMbl 06513aTesnibcTBa, 06ecrneqyeHHom
WIMOTEKOM, a ec/v 3Ta CyMmMma MOAJIEXUT yriarte ro 4acTsM — CPOKOB
(nepmnoanYHOCTN) COOTBETCTBYIOLUMX MIATEXEN 1 pa3Mepa Kaxaoro n3
HUX MO0 YC/I0BUIK, [O3BOSIOMX ONPEAE/INTb 3TW CPOKU U pPasMepbl
nnarexen (nnaH noralieHusi [osnra);
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8) HasBaHne W [0CTATO4HOE 4711  UAEHTUGUKAUMKM  OnNucaHne  UMyLLecCT-
Ba, Ha KOTOPOE yCTaHOBJIEHA WNOTeKa, W yKa3aHne MecTa HaxoXOeHus
TAaKoro WMyLLecTBa;

9) NEHEeXHYI0 OLEeHKYy WMYyLIecTBa, Ha KOTOpOe YCTaHOBJEHa WINOTeEKa,
a B CcJ/ly4asix, €ec/iu YCTaHOBJIEHWE WIMOTEKU SIBASIETCs 00s3aTesibHbiIM B CUITYy
3aKoHa,  [EHEeXHYI0  OLEeHKY  VMYyLLecTBa, MOATBEPXAEHHYIO  3aK/TIOYEHNEM
OLIEHLUMKA;

10) HaumeHoBaHne npaBa, B Cwly KOTOPOro WMYLLECTBO, SBJsOLee-
cs peaMeToM  UMoTeKW,  MPUHaANIEXUT 3ajoroaatesio, v opraHa, 3ape-
rnMcTpupoBaBLLIero 3TO [rpaBo, C ykasaHneM HomMmepa, nAatbl U Mecta rocy-
[apCTBEHHOV peructpaumy, a €ecnu rpegMeToM  WUroTeKW  SIBASeTCS  rpu-
Haanexaijee 3asorogartesniio npaBo apeHAbl — TOYHOE Ha3BaHWe UVMYLLeCTBa,
ABAISIIOLLErocss npeamMeToM apeHabl, B COOTBETCTBUM C MOAMYHKTOM 8 Ha-
CTOSILLEero rMyHKTa W CPOK AEeViCTBUS 3TOro rpasa;

11) ykazaHne Ha TO, 4TO UWMYLLUECTBO, SBASIOLIEECS MNPEAMETOM  UMo-
TEeKM, O0OPEMEHEeHO [MPaBOM  [MOXW3HEHHOr0  M0JIb30BaHWUs,  apeHAabl,  Ccep-
BUTYTOM, UWHbIM [PaBoM Jinb0 He OOPeMEeHEHO HUKakuM U3  MoAiexallmx
rocynapCTBeHHOUV pervucrtpauny rnpas TPEeTbuX JIML Ha MOMEHT rocyaapcr-
BEHHOVI  perucTpaumy  UrnoTeku;

12) noanuce 3anorogartesisi, a €C/M OH SIBJSIeTCS TPEeTbUM JINLOM, Tak-
Xe M [OosKHMKA M0  00ECredeHHOMY WIMOTeKoW  0053aTesibCTBY;

13) cBengeHnss O  rocygapCTBEHHOVW — peructTpaumm  UnoTeku, npeay-
CMOTPEHHbIE MYHKTOM 2 cT1atbu 22 HacTtoswero @denepanbHOro 3akoHa;

14) ykazaHvne paatbl  BbiAauyun — 3aknafHOV — repBOHa4YasbHOMY  3as0roaep-
xareno. B cnydae Bbiaa4n 3aknanHou npu WNOTeKe B Cuily 3aKoHa BKIO-
4YeHne B 3aknafgHylo  AaHHbIX,  YKa3aHHbIX B MOAMYyHKTE 10 HacrtosLero
lyHkTa, obecrne4YnBaeTCcss OpPraHoM, OCYLUECTBJSIOLMM  OCYAapCTBEHHYIO
pernctpaumio npas. [1opsaok BKIKOYEHWSI 3TUX [aHHbIX B 3aKnagHylo  orl-
pegenserca crateeri 22 Hactosiwero eaepasibHOro 3akoHa.

JokymeHT, Ha3BaHHbIVi «3akiagHasi»>, B KOTOPOM, TeM He MeHee, OT-
CYTCTBYIOT Kakue-1mbo [AaHHble, yka3aHHble B roarnyHktax 1—14 HacTos-
ero ryHKTa, He SBASETCS 3aknagaHow W He MOAJIEXUT Bblgaqye epBoOHa-
4aabHOMY 3asioroaepxaresio.

2. o cornaweHnio Mexay 3anorogatesneMm v 3aaorogepxareneM B
3aknagHyro MoryT ObiTb BK/IIOYEHbl TakXe [AaHHble U YCc/ioBusl, He rpeay-
CMOTPEHHbIE MYHKTOM 1 HacTosier ctartbu.

3. Mpy HenocTaTo4YHOCTM Ha caMoyi 3aknaaHovwi mecTta A/si OTMETOK O
HOBbIX B/aAenbuax M YaCTUYHOM  UCMOJIHEHUM  ODOECreyYyeHHOro  MUMoTeKkow
obs3arenscTBa MO0  3anncu  MHbIX HEOOXOAUMbIX CBEAEHWI K  3akiagHov
npukpennseTcsi [00aBOYHbIM JIMCT, HaAMMCU UM OTMETKM Ha KOTOPOM Je-
naloTCsl TakuM 00pa3oM, 4YTOObl OHW HAYWHAa/IUChL Ha 3aki1afgHoUW u 3akaH-
YYBaSINCb Ha 3TOM JIACTE.

Bce nucTtbl 3aknagHor cocTassisioT eauHoe Lesoe. OHu [O0KHbI ObiTb
MPOHYMEPOBaHbI U CKPEIJIeHbl  Me4aTbl0  OpraHa,  OCYLUEeCTBJSIIOLEro  ro-
CyAapCTBEHHYIO PEerucTpauvio rpas. OtgenibHble  MCTbl  3aK1afHoOu  He
MoryT ObITb MPEAMETOM CAEJIOK.



HIIOTEKA. KPEJHT.
168  KOMMEHTAPUH XKHU/IHIIIHOIO 3AKOHOJATEJ/IBCTBA

4. [lpy HecooTBeTCTBUM 3aknagHou [0roBopy o6 wurnoteke uam [oro-
BOpy, 0053aTe/IbCTBO M3 KOTOPOro 0Oecrne4eHo WrnoTeKoW, BEPHbIM CYu-
TaeTcsi coAepxaHune 3aknanHou, ecam ee rnpuobperaresis B MOMEHT CO-
BEPLUEHUS] CAEJIKW He 3Hasl v He [AO0/KeH ObLl 3HaTb O TakOM HEeCOOTBET-
cTBUM. OTO npaBuio He pacripoCTpPaHseTCsl Ha CcJy4Yau, Korga BraaesbLem
3aKknagHovi  SIBJISIeTCS  1epBOHAa4YasibHbIF  3a/10rogepxarterib.

3akoHHbIVi  Brapenel 3aknagHovi BripaBe TpeboBaTb  yCTPaHeHUs  yka-
3@aHHOr0 HECOOTBETCTBUSI [YTEM aHHYJMPOBaHWS 3aknafHoOM, Haxodseri-
cd B ero BAaAeHuun, U O[HOBPEMEHHOV C 3TUM Bblgadn HOBOWV 3akiafHOM,
ecm TpeboBaHue ObiI0 3asiBIGHO HEeMEAJIEHHO [10CJe TOro, Kak 3akOH-
HOMY Bnaaesibuy 3aknangHovi CcTasio M3BECTHO O TakOM HEeCOOTBETCTBUMU.

CocTtaBuTesib 3aki1azHOU HeCceT OTBEeTCTBEHHOCTb 3a YObITKU, BO3HUK-
wme B CBSI3W C yKa3aHHbIM HECOOTBETCTBMEM U €ro YCTPaHEeHUEeM.

IMockonbKy 3aKkjagHasl sIBAsIETCs IICHHOW Oymaroii, ee comepxXaHuUe
JOJDKHO TOYHO COOTBETCTBOBATh TpeOOBAaHMAM 3aKOHa. B myHKTe 1 KoM-
MEHTHUPYEMOI CTaTbW JaH WCYEPIBIBAIOIINI TiepedyeHb (hOpMajibHBIX Tpe-
OOBaHMUI, KOTOPHIM JOJIKHA OTBeYaTh 3akjamHas. JIpU OTCYTCTBUU B JIO-
KyYMeHTe, Ha3BaHHOM «3aKJamHasi», KaKMX-JTU0O MaHHBIX, YKa3aHHBIX B
myHkre 1 cr. 14 3akoHa 06 WMOTeKe, OH He MPU3HAETCS 3aKIagHON U He
MOJJIEKUT BbIJade TEepBOHAYaIbHOMY 3ajioroaepxkarenio. HapymreHue
MmpaBuJ 00 0O6s3aTeNbHBIX PEKBU3MTAX 3aKJIaaHOW BJIeYeT ee HUYTOX-
HOCTh (1. 2 cT. 144 TK P®D).

Jnsa dusmdyeckux nuil (3ajlorofaTesib U JOKHUK, €CIM OHU HE COB-
MMafaT B OMHOM JIMIE) HEOOXOMUMO yKa3aHUe MECTOXUTEIbCTBA, MO KO-
TOPBIM TTOHUMAETCS MECTO, TAe TpakIaHWH TMOCTOSTHHO MW MPEUMYIIECT-
BeHHO TipoxkwmBaeT (1. 1 cr. 20 'K P®), a mis ropuan4ecKux JIum — Me-
CTOHAXOXIEHUsI, KOTOpPOE OIMpeaesieTcs] MECTOM TOoCyIapCTBEHHOM
perucTpaluu, ecid B COOTBETCTBUM C 3aKOHOM B YYPEIUTEIbHBIX JOKY-
MEHTax He YCTaHOBJICHO WHOE.

ITo cornameHuio 3amorofaTtelsiss ¢ 3ajoroiaepxkaresieM HOIMyCKaeTcs
BKJTIOUEHME B 3aKJIaIHYIO YCJIOBUI, KOTOpbIe HE MPEAyCMOTPEHHBI B 3aK0-
He 06 umoteke. [IpuMepoM TaKMX MOTIOJHUTEIbHBIX YCIOBUI MOTYT OBITh
CBefieHUsT 06 OCHOBHOM 00s13aTeIbCTBE, 00ECIeYMBAcMOM HITOTEKOMA.

ITyHKT 3 MOCBSIIEH pelIeHUIo MPOoOJieM, KOTOPble MOTYT BO3HUKHYTH
B CBSI3W C HEXBATKOW MecTa JJiss OTMETOK O HOBBIX BJaAeNbllaX M YacTUY-
HOM WCITOJITHEHUM OOeCTIeYeHHOTO MITOTEKOM 06si3aTenbcTBa. B aTmx ciy-
YasiX MCITOJIb3YIOTCS N0OaBOYHBIE JIUCTHI, KOTOpPbIe BMeCTe C 3aKJIaJaHOM
COCTaBIISIIOT earHOe 1iejoe. OHM TOJKHBI OBITh MPOHYMEPOBAHBI M CKPETI-
JIEHBI TMeYaThio HOTapuyca. 3aKOH 0CO000 MOAYepKUBAET, YTO OTAEJbHBIC
JIUCTBI 3aKJATHOU He MOTYT OBITh MPEIMETOM CIHEJIOK.

ITyHKT 4 perynmMpyeTr cUTyalluio, KOTOpast MOXET BOZHUKHYTH MpU He-
COOTBETCTBUM TIOJIOXKEHUI 3aKJIaTHOW TOTOBOPY 00 MIIOTEKE WJIM JOTOBO-
py, 00513aTeJIbCTBO M3 KOTOPOTO OOecreYeHO UIOTeKoi. B TakoM ciydae
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MPEeUMYIIECTBO UMeEET 3akJiaJiHasi, HO JIMILb €C/id ee TpuodpeTaresib sBJsi-
ercst TOOPOCOBECTHBIM (TO €CTh HE 3HaJl M HEe MOT 3HAaThb O TAKOM HECOOT-
BETCTBUM B MOMEHT COBEpPIIEHUS CIAEJIKM). DTO MpaBWIO HE pacrnpocTpa-
HSIeTCSl Ha cllyyau, KOTAa BJajesiblieM 3aKJIagHOW SIBJISIETCS ee TepBOHA-
YyaJbHbIN, TPUOOPETATEND.

Kaxk crnenyer u3 a63ama 2 n. 4, 3aKOHHBII Biiafesel] 3aKJIaqHON UMe-
eT IMpaBo TpeOOBaTh YCTpPAaHEHUS] YKAa3aHHOTO HECOOTBETCTBUS TyTeM aH-
HYJUPOBAaHMS 3aKJIAHOM, HaXOIsUIeicss B €ero BIageHWUU, OJHOBPEMEH-
HOW C 3TUM BbIJAYM HOBOW 3aKJagHOM, eciin TpeboBaHUE ObLIO 3asiBJIEHO
HEMEJJIEHHO TO0CJie TOTO, KaK 3aKOHHOMY BJIQJIEJIbIy CTaJI0 M3BECTHO O
TakKOM HeCOOTBETCTBUM. B 3akoHe He yTOUYHSIETCS, K KOMY MOXET ObITh
MpeabsBIEHO TaHHOE TpeOOBaHMWE, OJAHAKO OUYEBUIHO, YTO OHO JOJKHO
OBITh TIPEBSIBJICHO COCTAaBUTENIO 3aKJIaJHOU. 3aKOHOIATEb UCIOIb3yeT
TEePMUH <«HEMEIJEHHO», KOTOPBIA SBJISETCS OLIEHOYHBIM, U B KaXIOM
KOHKDETHOM cJiyyae OyleT OTpeiensiTbCs MCXOAS U3 CUTYalluu.

B ab63ame 3 m. 4 roBoputrcst 00 YyOBITKAx, KOTOpPHIE HOJKEH BO3MeEC-
TUTh COCTAaBUTENIb 3aKJATHOM, €CIM OHW BO3HUKIU B CBSI3U C €€ HECOOT-
BETCTBUEM JIOTOBOPY 00 MMOTEKE, IOTOBOPY, M3 KOTOPOTO BO3HUKIIO obec-
TeYynBaeMoe UIOTEKOM 00s13aTeNIbCTBO, JIMOO B CBSA3U C YCTPAHEHUEM 3TUX
HEIOCTaTKOB. YOBITKM BKJIIOYAIOT KaK peajbHbIN yliepO, Tak W YIyIIeH-
Hyo Beirogy (ct. 15 'K P®). B 3akoHe HMYEero He TOBOPUTCS O TOM,
OyleT JIU YYUTHIBATHCS BMHA COCTABUTENs 3aKJIAHOW TMPU BO3MEILECHUU
yobITKOB. OYeBUIHO, CJEIyeT MPUWTU K BBIBOIY, YTO OTBETCTBEHHOCTb B
dopme Bo3MelleHUST YOBITKOB BOBHUKHET HE3aBUCUMO OT BUHBI COCTaBU-
TeJd 3aKJIaJHOM.

Cramea 15. Ilpuaoxcenuss Kk 3aKkaaonoii

K 3aknagHovi MoryT ObiTb  MPUIOXEHbI [OKYMEHTbI,  Orpenensiowme
ycrsioBus mrioteknt  nian HeO6XO,aI/IMbIe payic ocyLecTB/IeHWs 3aJsiorogepxa-
Te/sIeM CBOUX rpaB 10 3ak/1afHOM.

Ecnu  [okyMeHTbl, npunaraemble K 3aknaaaHou, He Ha3BaHvbl B HeEW C
Takow CTerieHblo TOYHOCTU, KOTOpasi Aocrtato4YHa AaJ/iid ux l/l,aeHTl/l(bl/IKaLU/lVl,
n B 3aKflaﬂHOl7] He cKa3aHO, 4TO Takume [OOKYMEHTbl $IBJISI0TCS ee HeOoOTbeM-
JiemMovi 4acTblO, Takme [AJOKYMEeHTbl Heobsa3aTesibHbI Aansa svd, K KOTOPbIM
npaBa o 3aknagHoVW nepewsu B peaynbTate ee npogaxu, 3asora um
UHbIM obpasom.

IMon mpusioxxeHWeM K 3akJIallHOW TMOHUMAETCs JOTOTHUTEIbHBINA Ha-
0Op TOKYMEHTOB, TMO3BOJISIONIUI 3aKPENMUTh TEKCT 3aKJIaJHON B TOKYMEH-
TapHO# ¢hopme. 3akoHoOIATesieM He MPUBOAUTCS JaXxe MPUMEPHBIN Tepe-
YeHb IOKYMEHTOB, KOTOPbIE MOIJIM Obl COAEpXKaThCs B MpuiiokeHuu. Ilo-
jlaraeM, TpPUMEPOM TaKUX JOKYMEHTOB MOXET OBbITh COTJallleHue O
IepeBojie J0JITa Mo 00eceYeHHOMY MIIOTeKOi o0si3aTeabecTBY (cT. 37, 38
3akoHa 00 unoreke). UTo KacaeTcss MPUIOXKEHHBIX K 3aKJIaAHOMN TOKY-
MEHTOB, HE UMEIOIIUX 00s3aTeIbHON CUJIbI IJ1s JIUIl, K KOTOPbIM TpaBa 1o
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3aKJIaIHOM TIepelIi B pe3yJbTaTe MPoJaXxu, 3ajora WM UHBIM 00pa3oM,
TO 3TO, B YAaCTHOCTHU, CJIy4au, KOTia:

* JOKYMEHTBI He Ha3BaHBI B 3aKJIQJHOW C TaKOW CTEMEeHbIO TOYHOCTH,
KOTOpas JOCTaTOYHA ISl UX WACHTU(DUKAIINN,

* B 3aKJIaJHOW He CKa3aHO, YTO JaHHBIC JOKYMEHTHI SIBJISTIOTCS ee He-
OTBEMJIEMOI YacThIO.

Hanvuue naHHOM crenMalbHOW CTAaTbH, MOCBSIIEHHON MPUIOXEHUSAM

K 3aKJaJaHOM, TMOMYepKUBAET UX 3HAYMMOCTh. JIOKYMEHTBI, TpuiiaracMble
K 3aKJIaJHOW, IMO3BOJISTIOT TEKCTOBOE CONIEPXKaHMe 3aKJIaTHOW TMOIKPEITUTD
COOTBETCTBYIOIIMM JOKYMEHTAapHBIM obecrieueHreM. HecmoTps Ha 210, 3a-
KOHOJATeNIb He TPUBOAMT ONpEICTICHUST TIPUIOXKEHUs K 3aKJIaTHOW W Ka-
KOTO-TM00 TPUMEPHOTO TEPEYHs TOKYMEHTOB, KOTOpPBIE MOTYT BXOIMTh
B COCTaB YKa3aHHOTO TPUJIOXEHUS.

B XOMMeHTHpyeMoOii cTaTbe TOJBKO B OOIIEM BHIEC MPEIYCMOTPEHO,
YTO K 3aKJaTHOW MOTYT OBITb TMPUJIOXEHBI NTOKYMEHTBI, OIpeAesione
YCIIOBHMSI UITOTEKHM, W JOKYMEHTBI, HEOOXOAWUMBIC IS OCYIICCTBICHMS 3a-
JIoroiepKaTeieM CBOMX TpaB Mo 3akiagHoi. [1oaToMy B KauecTBe MPUIIO-
KEHMST K 3aKJIaZHOW MOTYT OBITh CJCAYIONINE COTJIAIICHUS:

* MeXIy TOJDKHUKOM, 3allorojarejieM W 3aKOHHBIM BIIafelIblieM 3a-
KJTaIHOW B Cilydyae YaCTMYHOTO MCITOJTHEHMSI 00ECTIeYeHHOTO WIIO-
TeKoi o0s3arenbcTBa (CM. m. 6 cr. 13 3aKoHa U KOMMEHTapuii K
HEeMY);

* MEXIy 3ajJloToJepXaTeJieM U 3aJlorojaTeieM O BOCCTAaHOBICHUU
WY 3aMeHe TIOTHOIIero WJIM MOBPEXIEHHOTO MMYIIecTBa (CM. M. 3
cT. 36 3aKoHa U KOMMEHTapUil K Hell);

* 0 TepeBoJe Iojra 1Mo OOecleYeHHOMY HIIOTEKOW 00s3aTeIbCTBY
(cm. cr. 37, 38 3akoHa ¥ KOMMEHTApUil K HUM).

B tekcre 3akona (m. 7 cT. 13) comepXuTcd mpsMoe yKasaHue Ha To,
YTO BHECeHWE M3MEHEHHUI B comepkaHUe 3aKJIaTHON MOXKeT ObITh MPOU3-
BelIEHO IyTeM TPUJIOXEHUS K Hell HOTapuaJlbHO YIOCTOBEPEHHOW KOTUU
OITHOTO U3 TIEPEYUCICHHBIX corjaiieHuii. OITHOBpEMEHHO B COIEPXKaHUU
3aKJIaAHOMN JTOJKHO COMEepKAThCsl yKa3aHWe Ha MPUIOXKEHHE KaK Ha JOKY-
MEHT, SIBJISIOIINICS HEOTheMJIEMOW YacThi0 3aKJIaJIHOM, CO BCEMU BBITE-
KaloIIMMK OTCIONA TPaBOBBIMM TOCHeNCTBUSIMU. B mpoliecce oboporta 3a-
KJIaIHBIX Ha PBIHKE BO3MOXHO BO3HMKHOBEHHE CHUTyallMM, KOTAA IOKY-
MEHTBI, NpHJaraeMble K 3aKJIaZHOW, CTAHOBSTCS HeOOSA3aTeIbHBI IS
JIVI, K KOTOPBIM TIpaBa MO 3aKJIamgHOW Mepelllid B pe3yibTaTe ee IMpo-
IaXW, 3ajiora WiW UHBEIM obpa3oMm (4. 2 cm. 15 3akoHa), B CICAYIOIINX
cayJasx:

* eCJIM TOKYMEHTHI He Ha3BaHBl B 3aKJAJIHOM C TaKOM CTENEHBIO TOY-

HOCTH, KOTOpasl HOCTaTOYHa IJIsI UX UICHTU(DUKALINY;

* eCJM B 3aKJaJHOW He CKa3aHO, YTO JaHHBIE TOKYMEHTHI SIBJISIIOTCS

ee HeOTbeMJIEMOI YacThlo.
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IMpunoxeHus K 3aKJIagHOU — 3TO JOKYMEHTHI (HECMOTpPS Ha UX caMmoe
HETOCPeCTBEHHOE OTHOLIEHUE K Hell M 3aKperjieHue B BUIE HEOTbEeMJIEM
MOI 4acTu), SIBJSIONIMECS IO CBOEMY XapaKTepy OTIeJIbHBIMU dJIeMEHTa-
mu 3akjiagHoi. B 3akone (1mm. 6 u 7 ct. 13) comepKaTcsi HOpMbI O HOTaApH-
aJlbHOM yJOCTOBEPEHUU HAa3BAaHHBIX B HUX JOKYMEHTOB, MpuUaraeMbx K
3aKJiaiHoOi. B coOTBeTCTBUU C OOIIMM MOPSIAKOM IO TPEACTaBICHUIO J0-
KYMEHTOB Ha TOCYAapCTBEHHYIO PETrMCTpalMIO MpaB Ha HEIBUKUMOE UMY-
IIECTBO U cdesok ¢ HUM (cT. 16 3aKkoHa O perucTpallMy mpaB) TpeOyeTcs,
YTOOBI K 3asIBJIEHUIO O TOCYJapCTBEHHOU PETrUCTpallMU ObIIU MPUIOXKEHBI
JNIOKYMEHTBI, HeoOxoauMbie 1Jisi ee TpoBeaeHusi. CocTaB 3TUX JOKYMEHTOB
B cjlydyae TOCyJapCTBEHHOW pPErucTpaluy UIMOTEKU KOHKPETU3UPYETCS B
cratbe 20 3akoHa. Ha perucrpanuio npeacTaBisieTcsl 3aKjiagHas ¢ €€ KO-
nueun, TOKyMEHTbl, Ha3BaHHbIE B 3aKJaJHOW B KayeCTBE MPUJIOXEHUU, U
WX KOTUMU.

IIpoBeneHHasi rocygapcTBeHHasl perucrpaunust caeiaku (cT. 14 3akoHa
O TOCpEerucTpaluu MpaB) yIOCTOBEPSIETCS CIAEAYIOIIUM 0Opa3oM:

* BO3HUKHOBEHHE U MEpPeXo]l MpaB Ha HEABUXUMOE UMYIIECTBO —

CBUIETEIBLCTBOM O TOCYAApCTBEHHOU pEerucTpaluuu Mpas;

* peructpaunusi AOTOBOPOB U WMHBIX CAEJIOK — TIOCPEACTBOM COBEp-
IIeHUsI CHelUaNbHOU PErucTpallMOHHONW HAAMUCU Ha JOKYMEHTE,
BbIpaxkalollleM COBEpIIEHUE. '

Takum 06pa3zoM, NPUIOXKEHUS K 3aKJIaJIHON — B3TO BCEro JIMIIb AOKY-
MEHTbI, HEOOXOAUMBIE IS IPOBEAEHUSI PETUCTPAIMOHHBIX NEeUCTBUM, pe-
3yJIbTATOM KOTOPBIX SIBJSIETCSI TOCYJapCTBEHHasl perucTpalnus mpaB Ha
JNaHHBI OOBEKT HEIBUXUMOCTU, HO OTHIONb HE JOKYMEHTOB.

Cramea 16. Pecucmpauus eaaodeavueé 3arKaaoHol

1. Jllobovi 3aKOHHbIM BRagenel 3aknafgHoi BrpaBe noTpebosBatb OT
opraHa, OCYLEeCTBJISIIOLEro rocyaapCTBEHHYIO perucTpaumnio npas, 3a-
perucTpupoBats ero B EANHOM rocyaapCTBEHHOM PEECTPE nMpaB Ha He-
JABUXNMOE MMYLLIECTBO M CAEJIOK C HUM B KA4eCTBE 3as10roaepxaresis
C yKas3aHmem €ero UMeHu u MecTa PerucTpaumu, a ecav BAaAesbLemM 3a-
KAaaHoV SIBASIETCS IOPUANYECKOE /INLO — €ro HanMeHOBaHus n Mecta
HaxoXAEHWs.

2. [loxHUK o 06s13aTtesibCTBY, o6ecredeHHOMY UNOTEeKOoU, rnoJs1y4mB-
LWMA  OT 3aKOHHOrO BJaAesbla 3aKnaaHoON MUCbMEHHOE YBEAOMJ/IEHNE
0 peructpaumn rnocaeaHero B EanHOM rocynapCTBEHHOM peecTpe rpas
Ha HEeABUXUMOE UMYLLECTBO U CAENOK C HUM C Haanexalle 3aBepPEeHHOM
BbIMMMCKOM M3 3TOro peectpa, o0bsi3aH OCYLLECTBJ/ISATb MPOMEXYTOYHbIE
rnnatexw rno yka3zaHHoMy 006513atesibCTBY, HE TPebysi BCSKWI pa3 rnpeabsiB-
JNieHns1 eMy 3aknaaHou. Takass 00s13aHHOCTb [OJDKHUKA MPekpallaeTcs o
MOJIYHEHUUN MUCbMEHHOI0 YBEAOMIIEHNS] OT 3TOIO UJIN APYroro 3aKOHHOro
BnafesnbLUa 3aknaaHou 06 ycTyrke rnpasB Mo 3akaagHoM.
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3. PernctpaunoHHasi  3anucb O  3aKOHHOM B/lagenblie  3akaaaHov
J0/DkKHa ObITb OCYLLECTB/IeHa B Te4YeHue OfAHOro AHsS C MOMeHTa obpalie-
HUSI  3asiBUTEsNIT B OpraH, OCYLUECTBASIOWMI roCyAapCTBEHHYIO perncrpa-
umio  npas, [py  NpPeabsBAeHUU 3aknagHoW Ha OCHOBaHUW:

— COBEpLIEHHONW B COOTBETCTBUM C HactoswmMm denepasbHbIM  3aK0-
HOM repepayYe npasBa Mo 3aknagHouwi U Mpou3BEeAEHHOW Ha 3akiafHou oT-
MeTKe, ec/sM COBepLUMBLUEEe Takyld Hafrnucb JIMLO  SIBJSJIOCh  3aKOHHbLIM
BAafdenbLUeM  3aknaaHovw  wan - 3asoroaepxatenemM  3aknafgHou, Ha o UMs KO-
TOpOro Obina caenaHa creuwanbHasl 3asoroBasi rnepeaaTodyHasl Hagnicb U
KOTOPbIVi npofasn 3aknagHyro Mo WUCTEYEHUU OrnpenesieHHOro B Hel cpoka
(nyHKT 4 cTatbu 49);

— JOKYMEHTOB, noATBeEpXAaLMX Nepexon  npas Mo 3aknagHow K
ApyryuM  myaM B pe3ynbTate  peopraHu3aumy  iopuanYdeckoro suvya  wam B

ropsiake Hacsie0BaHus;
— pelueHuss cyaa O [pu3HaHuW npasB Mo 3aklagHov 3a 3asgBUTEsIEM.

.HI/IHO, K KOTOpOMY II€pf€lljia 3aKjagHad, CTaHOBUTCA 3aJ10ToJcprKaTe-
JIEM II0 JOTOBOPY MIIOTEKH. COOTBETCTBEHHO Y 3TOro Junga BO3HHUKACT
IIpaBo TpC6OBaTb FOCYI[&pCTBCHHOﬁ perucTpaiMm B Kay€CTBE TaKOBOTIO
B EnnHom TOCyIdapCTBEHHOM pPE€ECTPE IIpaB Ha HCABMKMMOEC HNMYLICCTBO.
FocyﬂapCTBCHHaH perucrpanusa SRHOFOHCP)KaTeﬂCﬁ — BJIagCJIbLECB 3a-
KJIaAHBIX BO3JIOKE€HA Ha TC€ XK€ OpraHbl, KOTOPLIC OCYLICCTBJIAOT rocygap-
CTBECHHYIO PETUCTpAlIMIO CaMUX AOTOBOPOB MIIOTCKH.

ITonmoxeHus IMyHKTa 2 KOMMEHTHPYEMOM CTaTbMd HaIlpaBJICHBLI Ha 3a-
IIUTY IIpaB KPEAUTOpa, IMOCKOJIBKY YCTPaHSIOT (hOpMaIbHO-0I0pOKpaTHIe-
CKH€ pOraTKM B OTHOLIEHMSIX MEXIy CTOpoHaMMu. B Hem muer peuyb O ToM,
4YTO AOJKHUK, TMOJYYMBIIMKA OT 3aKOHHOTO BJlajeJiblia 3aKJIAAHON MUCH-
MEHHOE€ yBE€IOMJIEHHWE O peructpauuu B EQMHOM rocymapcCTBEHHOM peecT-
pe MpaB Ha HEABMXKMMOE MMYILECTBO C HajJjexalle 3aBepeHHOI BbIMUC-
KO U3 3TOro peecrpa, 00si3aH OCYILIECTBJISITb MPOMEXYTOUYHBIE ILJIATEeXU
M0 yKazaHHOMY 00$3aTeJIbCTBY, He TpeOys BCAKHUI pa3 NpeabsBICHUS
eMy 3aKJIaAHOM.

B nyHkTe 3 3aduKcupoBaH OOHOMHEBHBIA CPOK IJISI perUCTpalluy
BJajeblla 3aKJaJHOW ¢ MOMEHTa OOpallleHNsI B OpraH, OCYIUECTBISIOLIMNIA
rOCyIapCTBEHHYIO peTHucTpaliio. DTa HOpMa IIPOTHUBOPEYUT HYHKTY 3
cT. 13 3akoHa, 0 perucTpaluy IIpaB Ha HEIBMKMMOE MMYILIECTBO, B COOT-
BETCTBUU C KOTOPBIM TOCYIapCTBEHHasl pPerucTpalus IIPOU3BOIUTCS HeE
Mo3JHee YeM B MECSIUYHBI CPOK CO AHS MOAauu 3asBJICHUS U JOKYMEH-
TOB, HEOOXOOMMBIX IJIs €€ IpoBelcHUsI. B myHKTe 3 KOMMEHTHPYyeMOil
CTaTbU COJEPXKUTCS TaKXKe MCUEPIIbIBAIOIIMI MepeyeHb OCHOBAaHUWM, Mpu
HaJIMYMU KOTOPBIX MPOU3BOAUTCS PErMCTpallMOHHAs 3aIlluCh O BJaac/ib-
e 3aKJagHOWM:
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1) nepeaaroyHasd HaAlnucCb Ha 3aKJIaAHOU, ecau COBEPIIMBIICEC TaKYIO
HaaIMcCh JIMLO SIBJISAJIOCH:
* 3aKOHHBIM BJIAJEJIBLIEM 3aKJIAJHOM;
¢ 3ajoroacpxarciicM SaKﬂaHHOﬁ, Ha HMMA KOTOpPOro Obl1a caenaHa
CricuaJibHad 3aJioroBasd I€p€aaToyHas HaAllUucCb U KOTOprI;'I po-
JaJl 3aKJIagHYIO IO UCTCYCHHUH OIIPCACJICHHOIO B HEN CpOKa’;

2) MOKYMEHTHI MOATBEPXKIAIOT Tepexol IMpaB TI0, 3aKJIaTHON K IPYTUM
JIAIAM:

* B pe3yJibTaTe peopraHM3alUU IOPUINIECKOTO JIUIIA;

* B TMOpSAKE HACJEeIOBaHUS,

3) cyaoM BBIHECEHO pellleHWe O MPU3HAHWM TpaB MO 3aKJIagHOW 3a
3asIBUTEJIEM.

IMon peopraHu3aimeil IOPUINYECKOTO JUIA TTOHUMAETCS ero MpeKpaiie-
HHe, TIPU KOTOPOM TIPOUCXOAMT TMPaBOMPEEMCTBO (OCHOBHBIE Pa3HOBUIHO-
CTM — paslelieHue, BbIIEJICHUE, MPUCOSANHEHUE, COeAMHEeHMEe, TPeodpas3o-
BaHue). HacriemoBaHueMm SIBIIsSIETCSI Mepexon MpaB M 0O0sI3aHHOCTEH yMmep-
Iero K IPYTUM JIUIAM.

Cramest 17. Ocywecmeaenue npaé no 3axKiadHou
u  ucnoamenue o06ecneueHHO20 UNOMEKOU  00s3ameabcmea

1. Mpn  ocywecTBneHuy  CBOUX  [pas, npenycMoTpeHHbIX  enepanb-
HbIM ~ 3aKOHOM  WAW  [OroBOPOM,  Brafeney 3akiafHou o00si3aH  npenbsis-
NI9Tb  3aKNaAHYI0O TOMY O0O0SI3aHHOMY J5vly (AOJ/DKHUKY WM 3a/10rogaTtesio),
B OTHOLUEHWW KOTOPOro OCYLUECTBJ/ISEeTCS COOTBETCTBYyiOLlee rpaBo, 10
ero TpeboBaHVIO, €C/M TOJbKO [Py 3asore 3akiafgHovi oHa He rnepejaHa
B [Oerno3vuT HoTapuyca WM He 3asioxeHa C rfepejaqeri ee 3asorozepxa-
TEJSII0  3aKkaagHoOMN.

2. 3anorogepxaresb M0  UCMOJIHEHUN 00OEeCrneyeHHOro UnoTekor oosi-
3aresibCcTBa [OJIHOCTbIO 00si3aH repenaTtb 3aknagHylo 3asoroaaresio, a B
cnyyasix, korga o00s13aTesIbCTBO WCIMOJHAETCS 0 4acTsM, — YyAOCTOBe-
pUTL €ro 4acTU4HOE€ WCMOJIHEHNE Crocob6OM, [AOCTaTOYHbIM [Jis  3a/10ro-
garesnss UM O4YeBUAHbIM U1 BO3MOXHbLIX [1OCAEAYIOLMX BrafesbueB  3a-
KnagHouW, B TOM — 4YuC/ie  MPUIOXKEHUWEM  COOTBETCTBYIOLUMX  (UHAHCOBbLIX
JOKYMEHTOB WM COBEpPLUEHWeM Ha 3akiaAHoW 3anmMcy O  4Y4aCTUHYHOM  UC-
nosHeHuy  06513aTesIbCTBA.

3. HaxoxaeHwe 3aknagHoui y 3asorogepxarens mMbo OTCyTCTBUE Ha
Heli OTMETKU WA YAOCTOBEPEHUs WHbIM 00pa3oM 4YacTUYHOrO WCIOJIHEe-
Husi  obecrieyeHHOro UroTekosi o0b6si3aTesibCTBa CBUAETE/IbCTBYET,  €C/n
He [oka3aHO UHOe, 4TO 3TO0 0053aTesbCTBO WM COOTBETCTBEHHO €ero
4acTb HE WUCIOJIHEeHbl, 34 WCK/IIOYEHNeM CJly4asi, ykasaHHOro B ryHkTe 2
crartbu 48 Hactosuwero deaepanbsHOro 3akoHa.

4. [JomkHuk o obecriedeHHOMY UroTekor 006s3aTenbcTBy rorailiaet
CBOV [OJIF MOJIHOCTbIO WM B  HacTW HaAIEXaluuM  UCMOJIHEHUEM  CBOUX
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00513aHHOCTEN MO 3aknaaHoWi B COOTBETCTBUM C [M@HOM  MoralleHusl [Aojra
ee 3aKOHHOMY BAaAenbuy Wi  July, MUCbMEHHO  YrIOJIHOMOYEHHOMY  3a-
KOHHbIM ~ BNaaesibLeM 3aknafHoW Ha OCYLEeCTB/eHUEe npaB 1o Hewu.

5. B cnyyae nepepadyn 3aknafHovi B 4Erno3vuT HoTapuyca npu  3asore
3aknagHoNM  AOJKHUK 1o 0bOecrieyeHHOMY  UroTekow  06s3aTenbCTBy  UC-
rnosHsieT cBoe 0053atesnbCTBO  BHECEHMeM gojra B Aerno3vuT HOoTapuyca.

6. O6sisaHHOE MO  3aknafHOVM /MLO  BripaBe  0TKas3aTb  MPeAbsBUTENIO
3aKnafgHoOM B OCYLECTB/IEHUW VM rMpaB [0 3aknagHow B C/y4asix, €ecru:

— CYyAOM TMPUHAT K PacCMOTPEHWIO WCK O [PU3HaHUN HEAEHCTBUTE b-
HOUM YCTyrnkv nrpaB [0 JaHHOW 3aknafHovw JsMbo O MPUMEHEHUU [1OC/IeACT-
BUi HeOerCTBUTE/IbHOCTU 3TOW COEJIKU;

— rpeawbsiBJIeHHasl 3aknaaHasi HeaewncTBUTEesIbHa B CBSI3W C ee yTpatou
3aKOHHbLIM BraaesnbLueM U Bbiaa4qeri aybnvkara 3aknanHovi (ctates 18) sau-
60 B CBS3M C HapylueHWeM [opsaka Bblaayn 3aknagHou wavu ee aybnuka-
T8, 3a KOTOPOE O00si3aHHbIE M0 HUM JMLa HEe OTBEeYaloT;

— JOJ/IXKHUK O OCHOBaHWSIM, yKa3aHHbIM B TryHKTe 2 ctaTtbuy 48 Ha-
crosiero PenepanbHOro - 3akoHa, npu3HaeTcss  4acTu4HO  WCMOJIHUBLUMM
00513aT€/1bCTBO.

O6si3aHHOE MO 3aknagHovi /nvuo He BrpaBe [puBOAUTL POTUB  TPebo-
BaHWIi 3aKOHHOro BJaAesbla 3aknafgHoyi 06 OCYLeCTBAeHUN [paB Mo Hev
HUKaKNX BO3PaXeHW, —HEe OCHOBAHHbIX Ha 3akKaaHOW.

7. HaxoxaeHwe 3aknagHovi y moboro w3 00653aHHbIX M0 HeW 7L
B OpraHe, OCYLECTBASIOLWEM rOCydapCTBEHHYIO perucTpaunio npas,  CBU-
[AEeTeNbCTBYET, €C/M WHOEe He [0Ka3aHO WM HEe YCTaHOBJIEHO HaCTOSILUUM
denepasnbHbIM 3aKOHOM, 4TO  obecried4eHHoe  unoTekori  0693aTesbCTBO
ucrnonHeHo.  Jinuo, B o6siaaaHuM  KOTOPOro  OKaxeTcsi 3aknafHasi,  00s3a-
HO He3aMeaNNTEe/IbHO YBeAOMUTb 00 OTOM ApYrux Jul W3 4Yucaa  Bbllle-
yKa3aHHbIX.

B cny4asix, korga B COOTBETCTBMM C HacTtoswmMm denepanbHbiM  3aKO-
HOM  3aknagHasi  aHHyaupyeTcs, opraH, OCYLECTBISIIOLMIA  rOCYyAapPCTBEH-
HYI0 peructpauuvio npas, HE3aMEMIMTE/IbHO MO  MOJIY4EeHUN VM 3aK1a[HOM
aHHYy/IMpyeT ee ryTeM [pOCTaHOBKW Ha JIMLEBONM CTOPOHE LuTamna «rora-
LIEeHO» WM  UWHbIM  00pa3oM, He [OMycKarmolMM BO3MOXHOCTM ee obpa-
LweHnsl, 3a UCKIIOHeHneM  QuU3N4HecKoro YHUHTOXEHWUs 3akiagHou.

IIpu ocyiecTBIEHNN CBOMX TpaB, MPEeIyCMOTPEHHBIX (eaepadbHBIM
3aKOHOM WJIM JOTOBOPOM, BJamesell 3aKJIaIHOU 00s3aH MpeAbsIBIITL 3a-
KJIagHYI0 TOMY OOsI3aHHOMY JIUIY (IOKHUKY WJIM 3aJIOTOJATENI0), B OT-
HOIIEHWU KOTOPOTO OCYIIECTBIISIETCSI COOTBETCTBYIOIIEE MPaBO MO €ro Tpe-
0OOBaHUIO, €CIM TOJBKO TPU 3aJ0Te 3aKJaaHOW OHa He TMepeiaHa B JIEIO-
3UT HOTapuyca.

3anoroaepxkaTteb MO WCIOJTHEHUU O0ECIIeYeHHOTO WITOTEKOM 00si3a-
TeJbCTBa IMOJHOCTBIO O0sI3aH TepenaTh 3aKJIaJIHYIO 3aJloromateliio, a B
clyJasx, Korma o0s13aTeJIbCTBO MCITOJHSIETCS IO 4YacTsaM, — OO0ECIeYUTh
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JMOJDKHUKY BO3MOXHOCTh ClIeJlaTh OTMETKY Ha 3aKJIaJHOW 00 MCTIOJHEHUU
COOTBETCTBYIOIIIE 4YacTW 0O0sI3aTeNbCTBA WJIM YIOCTOBEPUTH €€ HCIIOJIHE-
HUE WHBIM 00pa3oM, IOCTATOUHBIM ISl 3ajlorofaTesisi U OYEeBUIHBIM IS
BO3MOXHBIX TOCJENYIOIIUX BiaaesblieB 3akiagHoi. HaxoxneHue 3a-
KJIamHO# y 3ajioronepxkaressi MO0 OTCYTCTBUME Ha HEWl OTMETKU WJIU Y/I0-
CTOBEPEHMSI MHBIM 00pa30M YaCTUYHOTO UCITOJTHEHUsI 00eCIeYeHHOro UIIo-
TEKOI 00s513aTeNIbCTBA CBUACTEIBCTBYET, €CJIM HE JOKa3aHO MHOE, YTO 3TO
00513aTeJIbCTBO WJIM COOTBETCTBEHHO €ro 4acTb HE MCMOJHEHBbI. OoMKHUK
Mo o0ecreYyeHHOMY WITOTEKON 00s513aTebCTBY TOraiiaeT CBOW IOJT TOJ-
HOCTbIO WJIM B YacTM Ha/JieXalluM MCIOJHEHUEM CBOMX OOsi3aHHOCTEH
1O 3aKJIaJHOW B COOTBETCTBUMU C TJIAHOM TIOTAlIEHUS J0JIra €e 3aKOHHOMY
BJIQICJIbIY WJIM JIMIYy, MUCbMEHHO YMOJHOMOYEHHOMY 3aKOHHBIM BJa-
JeJIblIeM 3aKJIaIHOM Ha OCYIIECTBJIEHWE TpaB IO Heil.
B cinyuae mepemauu 3akjagHON B JEMO3UT HOTapuyca Tpu 3ajore 3a-
KJIaIHO#M MOJIKHUK IO 00ECTIeUeHHOMY MITOTEKOi 00s13aTeIbCTBY MCIIOJHSI -
€T CcBOoe 00s13aTeJIbCTBO BHECEHWEM J0Jira B JEMO3UT HOTapuyca.
0O06s13aHHOE MO 3aKJIaJHOM JIMIIO BIPaBe OTKAa3aTh MPEIbSIBUTENO 3a-
KJ1aJIHOM B OCYIIECTBJIIEHUM WM TpaB IO 3aKJIaaHOW B Cllydasix, €Clu:
* CYIOM TPUHAT K PACCMOTPEHUIO UCK O MPU3HAHUM HEIeHCTBUTETb-
HOW YCTYNKU MpaB MO JaHHOU 3aKJIaJHOU JMOO O MPUMEHEHUH TOo-
CJICACTBUN HEIEHMCTBUTEIBLHOCTU 3TOU CIEJIKMU;

* TpenbsiBJIEHHAs 3aKjagHasi HelelCTBUTENbHA B CBSI3UM C €€ yTpa-
TO 3aKOHHBIM BiaAesiblieM M Bblaueil nybiukaTta 3aKiaagHON
(ct. 18) 1MOO B CBA3M C HapylIeHWEM IOPsAKa BBEIOAYM 3aKJal-
HOW WM ee nyOJiMKaTa, 3a KOTOpoe OOsi3aHHbIE 10 HUM JiMIla He
OTBEYaIoT.

006s3aHHOE MO 3aKJIaJHOM JIMIIO HE BIpaBe MPUBOAUTH MPOTUB TPeOO-
BaHWi1 3aKOHHOTO BJaze/iblla 3aKJaaHONW 00 OCYIIECTBJIEHUM TpaB IO Hei
HUKaKUX BO3paxke€HWUIi, He OCHOBAHHBIX Ha 3akiaaHoi. HaxoxneHue 3a-
KJIaHOW y J0OOTO M3 O0SI3aHHBIX MO HEW JIMIl WM B OpraHe, OCYIIeCT-
BUBILIEM TOCYIAapCTBEHHYIO pPETUCTPAllMI0O WIIOTEKH, CBUIETEIbCTBYET,
€CIM MHOE He M0Ka3aHO WJIM He YCTaHOBJeHO HactosmuM PenepanibHbIM
3aKOHOM, YTO OOECIieYeHHOE UITOTEKOi 00s13aTesIbCTBO MCIOJHEeHO. JIuo,
B 00JlalaHMM KOTOPOTO OKaXeTcsl 3akJjiafHasi, 00s13aHO He3aMeIJIUTEIbHO
YBEJOMUTb 00 3TOM JpYTUX JWIl U3 4Yuciia BhilleyKazaHHbIX. Korga B
COOTBETCTBUU C HacTosiiiuM PenepasbHBIM 3aKOHOM 3akJjiagHasl aHHYJIU-
pyeTcsi, opraH, OCYIIECTBUBIIMI TOCYIapCTBEHHYIO PEruMCTpalUIo0 UIOTe-
KM, HE3aMeIJIUTEJIbHO IO TMOJIyYEeHUN UM 3aKJIaMHOW aHHYJMUpPYET ee Iy-
TEM TMPOCTAaHOBKM Ha JIMIIEBOW CTOPOHE IITaMIIa <«IOTalleHO» WJIM WHBIM
o0pa3oM, He JOIyCKAloIUM BO3MOXHOCTU €€ OOpalleHUus, 3a UCKIYe-
HUeM (U3NYECKOro YHUYTOXEHUS 3aKJIagHOM.
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Cramea 18. Boccmanoeaenue npae
no ympaueHHOU  3aKAAOHOU

1. BocctaHoBneHne npaB [0  YTpa4eHHOUW  3akniafjHovi  rpou3BOAUTCS
3asorogatesieM, a €ec/v OH SIBISIeTCS] TPEeTbUM JILOM, TakXe U J[O/IKHU-
KoM o obecrie4yeHHOMY WMOTeKor 0053aTenbCTBy Ha  OCHOBAHWU:

— 3asBieHvss B uX agpec Juua, O03HayYeHHoro B EawHom  rocyaapcrt-
BEHHOM pEeecTpe npaB Ha HeABUXMMOE uMyLlecTBO u Caenok ¢ HUM B Ka-
yecTBe  3asoroAepxartess, €C/AM 0  AaHHbIM, BHECEHHbIM B  yKa3aHHbil,
peecTp B COOTBETCTBUM CO cTatbeiri 16 Hactosiuero PenepasbHOro 3ako-
Ha, BO3MOXHO YCTaHOBUTb 3aKOHHOCTb BOCCTaHaB/IMBaeMbIX MpaB ro yTpa-
YeHHOH 3aknaaHou;

— pelueHnss cyaa, BbIHECEHHOro o pes3ysnbTataM  pPacCMOTPEeHVs] B
rnopsiake ocoboro npoudBoacTBa Aena o006 yCcTaHOBAeHUU  (HakToB,  UMEo-
WX OpuANYECKOE 3HaYeHne, B COOTBETCTBUM C  MPOLECCYasibHbIM  33aKO-
HoAaTesIbCTBOM Poccurickori bepnepadiyn.

2. Banoropgatesib, a e€c/M OH SIB/SIETCS TPETbUM JILIOM, TakKxe u
JO/KHUK 110 06ecrie4eHHOMY WUOTEKOW 00s3aTesibCTBy 00513aHbl B MUHU-
MasibHO BO3MOXHbIE CPOKM COCTaBuUTb AyOnvkaT 3aknagHol C  OTMEeTKOM
Ha Hem «agybnuvkat» u nepegaTtb €ro B OpraH, OCYLUECTBASIOWMA rocyaap-
CTBEHHYIO  Peructpauuio  npas.

3. [ybnukat 3aknaaHoOVi  BblAeTCcsi  OPraHom, OCYLLEeCTB/ISIOWNM  OCYy-
[AapCTBEHHYIO PEerucTpauuvio npas, nyTeM BPYHYEeHUsl Jnuly, yTpaTtusBlLiemMy
3aknagHyro.

4. Aybnukar 3aknagHovi [AOJIKeH [10JIHOCTbiO COOTBETCTBOBaTb yTpa-
YeHHOH 3aKn1aHoOM.

CocraBuTtesb aybnvkara 3aknagHori HeCEeT OTBETCTBEHHOCTb 3a YObITKU,
BO3HUKLUME B CBSI3W C HECOOTBETCTBUMEeM Aybnuvkata 3aknafHoV yTpayeHHOU
3aknagHor. O06si3aHHble 0 3aknafgHoOM Jsvua He BrpaBe O0TKa3biBaTb 3akKOH-
HOMY BnagenbLy naybnukata 3aknafnHoVW B OCYLIECTB/IEHWM [1paB 1o Hel B
CBSI3W C yKal3aHHbIM HECOOTBETCTBUEM, €CJIM OHW 3a Hero OTBe4YarorT.

Kax nmiobas apyras lieHHas Oywmara, 3akjagHas B cilydyae ee yTepu
MOXET OBbITh BOCCTAHOBJIEHA, U COOTBETCTBEHHO MOTYT OBITh BOCCTaHOBJIE-
HBI TpaBa Mo Heil. BoccTaHOBIeHUE TTPOU3BOAUTCS 3aJOTOAaTeeM, a eCiiu
OH SIBJISIETCS TPETHUM JIUILIOM, TO M TOJDKHUKOM MO 0GeCrieYeHHOMY UITOTe-
KOl 06s3aTenbcTBY. [TOCKONBKY 3aKiagHasi — 3TO UMEHHas LieHHas Oy-
Mara, oHa BOCCTaHaBJIMBaeTCs IMyTeM OOpallleHus K JINILY, ¢ BhIAaBIIEMY.

B nyHKkTe 1 KOMMEHTUPYEMOW CTaThbU MPHUBEIEH TMepeuyeHb OCHOBaHUIA,
MpY HaJWIUKM KOTOPBHIX TpaBa IO YTpadyeHHOU 3aKJIalHOW MOTYT OBIThH
BOCCTAHOBJIEHBI. B 4acTHOCTHM, OHM BOCCTaHaBJIMBAIOTCSI Ha OCHOBAaHUU
pellleHWi cyna, BBIHECEHHBIX B pe3yjibTaTe PacCMOTPEHHUS Jaesl o6 ycTa-
HOBJIEHUU (haKTOB, UMEIOIIMX IOPUANYECKOE 3HaUYeHUE, B COOTBETCTBUU C
MpolieccyalbHbIM 3aKOHOIATeTbcTBOM Poccuiickoit Pengepanun. B maH-
HOM cJIy4ae 3TO YCTaHOBJeHMe (aKTa NMPUHAMIEKHOCTU 3aKJIaTHOW KakK
MMpaBOYCTaHABJIMBAIOIIETO JAOKYMEHTa, TOMY WJIW WHOMY JuIy. BcTymus-
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IIee B 3aKOHHYIO CUJIy pEIIeHUE Cylda SIBIASETCSI OCHOBAHWEM [UJISI TOTO,
yTOOBI BJIaAeNiell yTpauyeHHOW 3aKIaJHOW o0paTuics K 3ajorojartesio, a
eC/I TOCJIeNHUM SIBISETCS TPETbUM JIMIIOM, TO K JOJDKHUKY MO obecrie-
YEHHOMY HIOTEKOM 00s13aTebCTBY C TpeOOBaHMEM COCTAaBUTH IyOJMKAT
3aKJIaJHOM.

ITockonbKy BbIJAYa 3aKJIaqHOW BCErJa OTHOCUTCSI K OOSI3aHHOCTU 3a-
JIOTONATEJISI, a4 €CJW OH SBJSIETCS TPEThbUM JIMIIOM, TO — JOJIKHUKA TI0
00ecrie4eHHOMY UIIOTEKOM 00513aTeIbCTBY, U MyOaMKar (C COOTBETCTBYIO-
el OTMETKON «IyOJMKaT»),yTpadeHHO# 3aKJIagHO#l MOJIKHBI COCTABUTH
yKaszaHHbIe Jiula. B TyHKTe 2 KOMMEHTHUPYEMOI CTaTbU CKa3aHO, 4YTO
OyONuKaT 3aKJIamHOW JOJIKEH OBITh COCTaBJIeH B «MUHMMAJIbHO BO3MOX-
HBbIE CPOKW», YTO SIBJSIETCS OLIEHOYHBIM MoHATHEM. [locne cocraBineHust
nyb6iavKaTa 3aKJalIHOW OH TepenaeTcsl B OpraH, OCYHIECTBIISIOUIMI Tocy-
JapCTBEHHYIO perucTpauuio unoreku. [TyHKT 3 o0s3bIBaeT opraH, ocyle-
CTBUBIIUI TOCYJapCTBEHHYIO PETUCTPALMIO WITOTEKU, BPYYUTH QyOJIMKAT
3aKJIaHOW JINIY, YTPAaTUBIIEMY €e€.

A6zanr 1 n. 4 KOMMEHTUPYEMOI CTaTbU COINEPXKUT obliee GpopmaabHOe
TpeboBaHUE TIOJIHOTO COOTBETCTBUSI MyOiMKara camoil 3akiamgHoii- Takoe
TpeOOBaHUE MPEACTABISETCS UNMUIIHUM, MOCKOJIBKY CaMO CJIOBO «IyOJu-
KaT» MpeJrojaraeT TOYHyl KOonuio opurnHaia. B a6zaue 2 mn. 4 roBoput-
csi 00 OTBETCTBEHHOCTM COCTaBUTENSI 3aKJIaHOW 3a HECOOTBETCTBUE HyO-
JIMKaTa yTpayeHHOU 3akjamHoil. OTBETCTBEHHOCTh 3aKJIIOYAETCs B BO3Me-
IIeHUN TIPUIMHEHHBIX 3THUM HECOOTBeTCTBHEM YOBITKOB (cT. 15 'K P®).

I'nasa IV. TOCYJAPCTBEHHAA PETUCTPALIVA UITOTEKA

Crameaa 19. Ocnoenvie noaoxicenus
0  20CyO0apcmeeHHOl pezucmpauuu  UNOMeEKU

1. Unoteka nognexut rocyaapCTBeHHOVW peructpaumm B EgwHOmM  ro-
CyAapCTBEHHOM PEEecTpe rpaB Ha HEABWXMMOE WMYLLEeCTBO W CAEJIOK C
HUM B riopsgke, yCTaHOBJIEHHOM enepasibHbiM 3aKOHOM O rocyAapcT-
BEHHOV pernctpaunu rnpaB Ha HEABVXUMOE WMYLLECTBO W CAEJIOK C HUM.

2. locynapcTBeHHass peructTpaumss WrnoTeku OCYLIECTBSETCS [0 Mec-
TY HaxoXAeHusi UMYLLEeCTBa, SIBJISIOLLErocss npeaMeToM  UMNoTEKN.

B cootBeTcTBUM CcO cTaTheir 1 3aKOHA O TOCPETUCTpAllUM TTpaB UITOTEKa
KaK OTAeJbHBI BUI TpaBa BKIIOYeHA B OorpaHU4YeHUst (0OOpeMeHeHUs) —
HaJIMYKMe YCTAHOBJCHHBIX 3aKOHOM WJIM YITOJTHOMOYEHHBIMU OpraHaMu B
MPeIyCMOTPEHHOM 3aKOHOM TOPSIIKE YCIOBUIA, 3alpelleHuil, CTeCHSI0-
IUX MpaBoobagaTesisi IPU OCYIICCTBICHUN TMpaBa COOCTBEHHOCTH JUOO
WHBIX BEIIHBIX MpaB Ha KOHKPETHBI OOBEKT HEABMXHMMOTO MMYIIECTBA
(cepBUTyTa, WIIOTEKU, TOBEPUTEIBHOIrO YIpaBJICHUs, apeHIbI, apecTa
UMYIIecTBa U Ap.).

7 Tpymuemna JI. 1O.
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ITomoxeHusT TyHKTa 2 KOMMEHTUPYEMOM CTaTbU KOPPECTIOHAMPYIOT C
HOpMOIf MyHKTa 4 cT. 2 3aKOHA O TOCPEeTUCTpalluy TpaB, coiepXKalilei
YTOUHEHHUE «II0 MECTOHAXOXICHUIO HEABMXKMMOTO MMYIIECTBAa B Tpeaerax
PETUCTPAlIMOHHOTO OKpYyTa».

PervctpanilioHHBIN OKPYTr — TEPPUTOPUSI, Ha KOTOPOM HEHCTBYET yd-
peXIeHue IOCTUIIMU, OCYIISCTBISIONIEe TOCYIapCTBEHHYIO PETHCTPAINIO
MpaB Ha HEABUXMMOE MMYIIECTBO M CAEJNOK ¢ HUM. PerucrpalnmoHHBbIe
OKpyra cosnalotcst cyobektamu Poccuiickoit Penepaniuu B rpaHUIaX, Kak
MPaBUJIO, COBMANAIONIMX C TPaHMUIAMU AAMUHHUCTPATUBHO-TEPPUTOPUAIL-
HBIX CIUHUII.

Cramen 20. Ilopadox zocydapcmeeHHOU pesucmpauuu
unomexu

1. l'ocynapctBeHHasi  peructpaumsi  WUMNoTeku, BO3HVIKaloOLeri B cuiy
fgorogopa 00 wuroTeke, OCYLLECTBASIETCS Ha OCHOBaHWUM COBMECTHOIO  3a-
aBJIeHNs1 3asioroaartesis UM 3asorogepxarens. [ocyaapcTBeHHasi pervcrpa-
umsi  UMNOTeKW, BO3HUKAIOLEH B CWIYy HOTapuasbHO Y[AOCTOBEPEHHOIO A0-
roBopa 006 wuroTeke, OCYLUECTB/SIETCS HA OCHOBaHWUW  3asiBieHUs  3asoro-
daresid  wvan  3asiorogepxxareris.

[na  rocygapCTBeHHOV —peructpaumn  UrnoTekw,  BO3HUKAIOLWEHW B  cuiy
AoroBsopa 06 urioreke, OOJIKHbI 6bITb rnpeacraB/ieHbl:

— paoroBop 06 wunoreke u ero Konus;

— JOKYMEHTHI, yKka3aHHble B [0OroBope 06 nrnoteke B KadYectBe npu-
JIOXKEHWI;

— JOKyMeHT 00 ynnate rocyaapCTBeHHOUV MOLLUIVHBI;

— WHbIE  [OKYMEHTbI, HeobxoauMmbie /19 rocyAapCTBEHHOW perucrpa-
umM  UrNoTeku B COOTBETCTBUM C 3aKkoHoAaTesnbCTBOM Poccuiickoii dene-
pauun O rocygapCTBEHHOVW perucTpaumn rpaB Ha HEeABUXUMOE  UMYLLECT-
BO UM CHEJNOK C HUM.

2. inoteka B cway 3akoHa [OA4JIEXUT rOCyAapCTBEHHOM peructpaumm.
/_OCy,qapCTBeHHaﬂ pervucrtpauns urnoTekn B CWJly 3akoHa OocCyuleCTB/isdeTcs
6e3 rnpeacTaB/ieHUsi OTAE/IbHOro 3asiB/ieHuss v 0e3 yrnaatbl rocyAapCTBEeH-
HOUM  MOLUJINHBI.

FocynapctBeHHass pervucTpauusi  WNOTekn B CWy  3akOHa  OCYLLecTB-
N1I9eTcsl  O4HOBPEMEHHO C IOCyAapCTBEHHOU peructpauveri npasa cobCcT-
BEHHOCTU Jsmua, 4bun rnpasa oépemeHﬂ/orcn I/IHOTeKOVI, ecsn nHoe He
yCTaHOBMEHO  enepasbHbiM — 3akoHoM.  [lpaBa  3anoropepxartesns Mo wrio-
Teke B cCcwujly 3akoHa Moryt 6bITb yAOCTOBEPEHbI 3aKJ'Ia,qHOI7I.

3. Ecm npasa 3as0roaepxaresss  yAOCTOBEPSIIOTCS  3akiafHoOM, B
opraH, OCYLLECTBASIOLUNI ~ rOCYAapPCTBEHHYIO — PerucTpauuio  npas, OfHO-
BPEMEHHO C [JOKYMeHTaMu, yka3aHHbIMW B ryHKTe 1 HacTtosier crartbu,
npeacrTaBJ/IaioTCs] TakxXxe:

— 3aknagHasi, coAepxaHue KOTOPOW MAOJIKHO YAOB/IETBOPSTb Tpebo-
BaHuaM rnyHkTa 1 cratbu 14 HacTtosiwero depepanbHOro 3akoHa, 3a UC-
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KJ/It0O4eHuem TpeﬁOBaHl/Iﬂ B OTHOWeHun 4artbl Bblaadv 3aKﬂa,qHOl7l n ceege-
HUIW O rocyaapCTBEHHOUW perncrTpauuy urnoTeku, v ee KOorus;

— [AOKYMEHTbI, Ha3BaHHble B 3aK/1aqH0171 B KadecrtBe I'lpl/lﬂO)KeHl/IVl, n
nx Konuun.

4. 'ocynapcTBeHHasi perucTpaunss CMeHbl 3asiorogepxXaresiss BC/encT-
BME YCTYrNKW rpaB Mo OCHOBHOMY 006s3aTenbcTBy smbo no p[oroBopy o6
nrioTeke ocyulecTB/iseTcs no COBMEeCTHOMY 3asiB/IeHUtO 6bIBLU6FO n HOBO-
ro 3asorogepxartesnei. [ns rocynapCcTtBeHHOUW perncrpaunv CMeHbl 3asio-
rogepxaresid AOJIXXHbI 6blTb rnpencraB/ieHbl.

— /JOroBop YCTyrnkuv ripas;

— [OKyMeHT 006 oniare rocynapCTBEHHOU pervctpauuu;

— paHee 3aperncTpupoBaHHbIVi [0roBop 00 wurnoTeke.

4.1. 3assneHne 0O rocygapCTBEHHONW pernctpauny 3aszaora HeABUXU-
mMoro wumyljectsa, obecneuvBalollero TpeboBaHWsl, COCTaB/SIOLUME  UMO-
TEeYHOEe rOKPbITUEe, A0/ B rpaBe obuieri CcoOCTBEeHHOCTU Ha KOTopoe
yAOCTOBEPSIeTCH  UMOTEYHbIM cepTugukatoMm  ydactus, npeacrasisieTcs
yripasJ/isiloLnm nrioTe4YHbIMm MOKpPbITNEM.

Ha rocynapCTBeHHyl0 peructTpauuio 3asora HeABVXUMOro UMYLLECT-
Ba, obecrne4yuBaroLlero TpeboBaHus, COCTaB/SIOLNE Takoe UNOTe4YHOoe 10~
KpbiTHE, nmoOMVMO  UHbIX HeOﬁXO,E{I/IMbIX B cooTBeTcrBnn C CDe,qepaanblM
3akoHoM o1 11 Hosi6ps 2003 roga N° 152-3 «0O6 UNOTEYHbIX LIE€HHbIX
6ymarax» u Q@enepasbHbiM 3akoHoM oT 21 wmona 1997 roga N° 122-p3
«O rocynapcCcTBeHHOU pervcrTpaunn rpaB Ha HeOBUXKUMOE WMYLLEeCTBO U
cAaesiok € HuM»  OOKYMEeHTOB [peacTaB/IstoTCs !

— JIMLEeH3ns1 Ha yrnpaBJ/ieHue WrNnoTe4yYHbIM [1OKPbITUEeM, npeaycMoTpeH-
Has cTtatberi 17 depepanbHoro 3akoHa ot 11 Hosi6ps 2003 roga N° 152-P3
«O6 WMNOTEYHbIX LEHHbIX 6ymarax» (MOAJIMHHUK WM HOTapuasibHO Yya4OCTO-
BepeHHasi Konus);

— npasuvna A[A0BeputesibHoro yripaBJ/ieHnss  UNMnoTe4YHbIM MOKPbITNEM.

5. Winoteka posxHa ObITb 3aperucTpyupoBaHa B TeYeHUe OAHOro Me-
csua CcoO [AHS  MNOCTyrizieHus HeOéXO,CU/IMbIX AN ee  pervicTtpaunn  OOKYMEH-
TOB B OpraH, OCYLUECTBASIOWMN roCyaAapCTBEHHYIO PerncTpauuio rpas.

6. [ocynapcTBeHHasi perucTpauuvsi  UrnoTeku  OCYLUEeCTB/SeTCS  MyTeM
COBEPLUEHUST PerncTpaumoHHor 3anvcu o6 wurnoteke B EagwHOM rocyaapcr-
BEHHOM peecTpe TripaB Ha HeABVXMoe UMYyLLeCcTBO W CAOeJIOK C HUM.

Jartoii rocynapCTBeHHOV perncrpauum  UnrnoTeku sBJAsSeTCs OeHb COo-
BepLUEHUs] PernucTpaumoHHou 3anucu o006 wnoteke B EauHom rocynapcrt-
BEHHOM peecTpe ripaB Ha HeABVXVMoe UWMyLlecTBO U CAEeJIOK C HUM. Pe-
rucTpaumoHHble 3anucy B EauMHOM rocynapCcTBeHHOM peecTpe npaB  Ha
HeABUXVIMOe UMYLLEeCTBO U CHAEJI0K C HUM COBEPLUAIOTCS B 04epenHoOCTH,
OﬂpeﬂeﬂﬂeMOVl Ha OCHOBaHwun AaTt [10CTYrJ/ieHnsi BcCex HeO6XO,£U/IMbIX A0-
KyYMEHTOB B OpraH, OCYLUECTBISIOWMNI BeaeHne yKka3aHHOro peecTpa.

7. [lns TpeTtbux vl urnoteka CYUMTaeTcsi BO3HUKLLIEV C MOMEeHTa ee ro-
CcyaapCcTBEeHHOM pervucTpaumnu.

1%
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B myHkTe | KOMMEHTUpPYEMOW CTaTbU TepeYrcleHbl JOKYMEHTHI, He-
00XoAMMbIe TSI TOCYIapCTBEHHON perucTpanuu umoteku. CaMa perucT-
panus OCYIIECTBIISIETCS B COOTBETCTBMM ¢ 3aKOHOM O DPErvMCTpallii TpaB
Ha HEIBMXHMMOE MMYINECTBO. JIOKYMEHTHI, MpeacTaBliseMble Ha perucTpa-
1IN0, TOJKHBI OTBEYaTh BCEM HEOOXOMUMBIM TpeOOBaHUSIM, YCTAHOBJICH-
HBIM IUJISI TOKYMEHTOB BOOOIIE, W TPEACTABIATHCS B IBYX 3K3eMILISIpax,
OIIMH M3 KOTOPHIX TOJIKEH OBbITh MOMJIWHHUKOM (3a WMCKIIOUYEHHWEM aKTOB
OpraHOB TOCyIapCTBEHHOW BJIACTU M aKTOB OPraHOB MECTHOTO CaMOYIpaB-
JICHUS) W TOCJIe TOCYIapCTBEHHOW PETUCTpalliy TpaB MOJKEH ObITh BO3-
BpallleH MpaBoobiagaTeto. B 4acTHOCTH, TEKCTHI TOKYMEHTOB, MPEICTaB-
JISIEMBIX Ha TOCYIapCTBEHHYIO PETUCTPAIIMIO TIPaB, MOJKHBI OBITh HaIMca-
HBI pa300pYMBO, HAMMEHOBAHUS IOPUANYECKUX JIUI[ — 0e3 COKpallleHUH,
C yKa3zaHMeM MeCT MX HaxoxneHus. DaMuauu, WMeHa U oTdecTBa (HU3M-
YeCKUX JIUII, aJpeca UX MeCTa XUTEIbCTBA MOJKHBI ObITh HAIMCAHbI TTOJI-
HOCTBIO.

JloKkyMeHTaMH, yKa3aHHBIMU B KadeCTBe NMPUJIOXEHHUS B JOroBope 06
WUIOTEKE, MOTYT OBITh IJIAHBI, CXEMbI, YePTEXHU U T.I., KOHKPETU3UPYIO-
IIIMe PacIoJIoXeHNe 3aJT0KEHHON HeIBUXKMMOCTH U e TIPUBSI3KY K 3eMJle,
NOBEPEHHOCTU MpeAcTaBuTeNield W T.0. [1py mojydeHUu 3asiBJICHMS Ha pe-
TUCTPAIUIO COOTBETCTBYIOIIEE MOJIKHOCTHOE JIUIIO BHOCUT 00 3TOM 3aIicCh
B KHuUTy yyeTa MOKYMEHTOB M BBIAAaeT 3asBUTEIIO PACITUCKY B MOJYICHUU
JMOKYMEHTOB C yKa3aHWEM WX TepeYHs] W JaThl MpeICTaBICHMSI.

He momnexar mpueMy Ha TOCyIapCTBEHHYIO PETrMCTpAalMIO MPaB JOKY-
MEHTBI, WMEOINKMe MOTYMCTKY JIMOO MPUIUCKU, 3a4epKHYTbIe CloBa U
WHBbIE HE OTOBOPEHHBIC B HUX MCIIPABICHUS, TOKYMEHTBI, UCIIOJHEHHBIC
KapaHJaIioM, a TakXe JOKYMEHTHI C Cepbe3HBIMU IMOBPEXICHUSIMH, HE
MO3BOJIAIONINE OMHO3HAYHO MCTOJIKOBATh MX COMIEpKaHME.

Ilnan 3eMeNbHOTO yJacTKa JOJKEeH OBbITh YIOCTOBEpEH OPTaHOM, OT-
BETCTBEHHBIM 3a IMPOBEICHNE KamacTPOBBIX paboT, a TUIaHbl APYroro He-
IBIDKMMOTO MMYIIECTBA — COOTBETCTBYIOIIMM OPraHOM ydeTa OOBeKTOB
HEIBUKMMOTO HMMYIIIECTBA.

B ciyyae ecnu OTCYTCTBYIOT WJIM He 3aKOHYEHBI PabOTHI MO KamacTpo-
BOMY y4eTy 3eMEJbHOro ydacTKa (OTCYTCTBYeT KadaCTpPOBBI HOMep, He
YCTaHOBJIEHBI TPAHUIIBI, HE OMpPENeIEHO MECTOIOIOXEHNEe 0OhEKTOB HEeIBU -
KUMOCTH M KOMMYHMKAIIM{ Ha y4acTKe), TOCydapCTBEHHas PerMCTPaLIUs
MpaB OCYIIECTBIISIETCS MPY HAJIWMYMM TJIaHA YyJ4acTKa, COCTABJIEHHOTO Ha OC-
HOBaHWUM JMAHHBIX, UMEIONIMXCS Ha MOMEHT TOCYIapCTBEHHOW pEerHCTpariu
MpaB B OpraHe KagaCTPOBOTO ydYeTa, B TOM YMCJIe HATYpHOTO OMUCAHUS
rpaHuil. Jlo TPUCBOEHUSI OOBEKTY HEIBMKMMOTO MMYILIECTBA KagacTPOBOTO
HOMepa MOXeT MCITOJb30BaThCsl YCIOBHBIN HOMED, TO3BOJISIONINNA OTHO-
3HAYHO MIECHTU(UIIMPOBATh YKa3aHHBIA OOBEKT. YTOYHEHHBIC TPAaHUIILI U
IJIOMIANb 3€MEJBPHOTO Y4acTKa MOTYT ObITh BHeceHBbI B EmmMHBIN TOCcymapcT-
BEHHBII peecTp MpaB 0e3 TMOBTOPHOW PErMCTpallMi MPU HAJIMYUK COTJIACHSsT
B IUCBMEHHOM (hopMe IIpaBooOiamaTens (IpaBoobiamaTeiieit).
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B xauecTBe mOKa3aTelbCTB YIJIAThl PETMCTPAIMOHHBIX COOPOB MOTYT
MPEICTaBISIThCS TIIATEXXHbIE JOKYMEHTBI (TJIaTeXHbIC MOPYYCHUS, KBH-
TaHIMU K TIPUXOAHBIM OpJepaM W T.O.), Ha KOTOPBIX HOJKHO OBITh
YKa3aHO HazHayeHMe IiaTexa’.

Tl'ocymapcTBeHHOI pervcTpalii MOMIEKUT TaKKe MIIOTeKa B CUITY 3a-
KoHa. OcylIecTBIsIeTCsT OHa Ge3BO3ME3THO U 0e3 TMpeaCTaBICHUST OTHCIb-
HOTO 3asiBIeHUs. PerncTpupyeTcsi oHa OJHOBPEMEHHO C TOCYIapCTBEHHOM
pervcrpanyeil mpaBa COGCTBEHHOCTH JIMIIA, YbM IpaBa OOPEMEHSIOTCS
unotekoi. Tak, TMpU rocymapcTBEHHOW PEerMCTpaluy MpaBa COOCTBEHHO-
CTH, BO3HUKIIEro B pe3yjbTaTe 3aKJIIOUeHUs norosopa peHTH (m. 1
ct. 587 TK P®), Gymer Takke 3aperdcTpupoBaHa MIIOTEKa 3aJI0KEHHOTO
HEIBKMMOTO HMMYILECTBA.

B myHKkTe 3 aHAIWM3MpYEeTCs CUTyalvsl, KOTAa MOMHMO 3aKJIOUeHUsI
JIOTOBOpPA MIOTEKW BBITAETCSI TaKXKe 3akKiamHas. B Takux ciydasx Kpome
BBINIIEYKa3aHHBIX JOKYMEHTOB MOJIKHBI MPENCTABISITLCS 3aKjiamHas U ee
KOITWs, JOKYMEHTHI, Ha3BaHHbBIC B 3aKJAJIHOW B KauyeCTBE NMPUIIOXKEHUI,
U WX KOIHH.

3anoroiepxartesib B WUIIOTEYHOM 003aTEIbCTBE MOXET CMEHMTHCS
BCJIEICTBHE TOTO, YTO OyIeT 3aMEHEH KPEeaUTOp B OCHOBHOM O0O0SI3aTENIbCT-
Be B pe3yibTaTe YCTyNMKM TpeGoBaHUs. [lom ycTymkoil TpeGoBaHUs MOHU-
MaeTcsl corjlallieHre MeXIy KPEeAMTOPOM OO0s3aTeIbCTBa M TPETHUM JIUILIOM
0 Tepemade IMOCJHeAHEMY IMpaBa TpeboBaHUs K MOKHUKY. Cormacus
NOJDKHUKA Ha YCTYNKY TpeOOBaHUSI He TpeOyeTcsl, OMHAKO JOJIKHHMK ITOJI-
XeH OBITh MMCHbMEHHO YBEIOMJIEH O Tepexoie MpaB KpeauTopa K HOBOMY
quiy. [lpaBo mepBoOHAYaJIbHOTO KPEAUTOpa MEPEXOAUT K HOBOMY Kpelu-
TOpY B TOM e 0ObeMe M Ha TeX XK€ YCIOBUAX, KOTOpBIE CYIIECTBOBAJIU
K MOMEHTY TIepexoja MpaBa, OJHAKO He MOTYT MepeXOauTh MpaBa, Hepas-
DPBIBHO CBSI3aHHBIE ¢ JUYHOCTBIO KpeauTopa (TpeGoBaHUS 00 alMMeHTax
1 O BO3MEIIEHUU Bpela, MPUUYMHEHHOTO XW3HU WU 3M0POBbI0). YCTyIKa
TpeOGOBaHMS, OCHOBAHHOTO Ha CIEJIKE, COBEPIIEHHON B MPOCTOI MUChMEH-
HOW WJIM B HOTapuaJlbHOU (hopme, MOJTKHA OBITH COBEpIIEHA B COOTBETCT-
ByIoIllel MUcbMeHHOU (opme. Ecnu ycrymaercs TpeGoBaHUE IO CAENKE,
TpeOyollleil TOCYyIapCTBEHHOM perucTpalii, TakKas YCTYIKa JOJKHa OBbITh
3aperucTpupoBaHa B TOPSAKE, YCTAHOBJIEHHOM [Jis HAHHOM CHEJKU.
B KOMMEHTHMpyeMOM TYHKTE MOTYEPKUBAETCS HEOOXOMUMOCTh MOAAYU CO-
BMECTHOTO 3asBJIcHUsI OBIBIIETO W HOBOTO 3ajioTofepXKaTelieit, IJsl TOro
YTOOBI 3apeTHCTPUPOBATh CMEHY 3aloTOAepKaTeNsl, U TMepeUUCIsIeTCs
nepeyeHb JOKYMEHTOB, HEOOXOAWUMBIX IJISI TOTO, YTOOBI OCYIIECTBUTH
TaKylo pPErMCTpaIuio.

' Tlon TOKYMEHTOM, TIOATBEPKAAIOIIMM BO3HUKHOBEHHME OGECTIeYeHHOTO UIOTEKOl
00s13aTeIbCTBA, MMOHMMAETCSl TOKYMEHT, COJIepXXallliii OCHOBHOE 00sI3aTeIbCTBO (Ha-
MpUMep, KPEIUTHBIN JTOTOBOP).
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ITyHKT 5 orpaHMYMI OMHUM MECSIIEM CPOK, B T€YEHHME KOTOPOTO JOJIK-
Ha OBITh MPOU3BEeHA TOCyIapCTBEHHASI perucTpanus unoteku. OH Mcuuc-
JISIETCSL CO THS TTOCTYIICHUST HEOOXOMUMBIX JUISl PETUCTPALIMM MIIOTEKH JO-
KYMEHTOB B OpraH, OCYIIECTBJISIOIIMI TOCYIapCTBEHHYIO PETMCTPAIIUIO.

B nyHkTe 6 paccmaTpuBaeTCs MpOLEAypa TOCYIapCTBEHHOM perucTpa-
LIMM UTIOTEKNW M (UKCUPYETCST MOPSIIOK YCTAHOBJIEHUS NAThl TaKOW peru-
crpanuu. [lpolenypa rocynapcTBEHHOM PETMCTpalliM CBOAMTCS K TOMY,
yto B EAMHOM TOoCymapcTBEHHOM peecTpe MpaB Ha HEABUXKMUMOE MUMYILECT-
BO COBEpIIAETCsI COOTBETCTBYIOIIASI PeTUCTpPallMOHHAs 3amuch. IeHb, KO-
r7a Takas 3amuch ObLla COBepIlleHa, U CYMTAeTCs NaTOW TOCylapCTBEeHHOM
peructpanuu. l'ocymapcTBeHHas PeTHCTPALMST OCYIIECTBISETCS C YUETOM
0YePETHOCTH TIOCTYIJICHUSI HEOOXOMMMBIX ISl 3TOTO TOKYMeHTOB. Jlis
TPETHUX JIMI] UTTOTeKA CYMTACTCS BO3ZHUKIIEH ¢ MOMEHTA TOCYIapCTBEHHOM
perucTpanuu umoteku. YTo KacaeTcsl 3ayorofaTesisi U 3aJoronepxkarens,
TO MIOTEKa CUMTAETCS BO3HUKIIE! ¢ MOMEHTa TOCYIapCTBEHHOM perucTpa-
LIMM CaMOTO JIOTOBOpa MIOTEKM, XOTSI Ha MPAKTHUKE 3TH MOMEHTHI OOBIYHO
COBITAIAIOT.

Cramesn 21. Omka3 6 zocydapcmeeHHOU pezucmpauuu
unomeku u OmJaoNCeHUEe  20CYOapCMEeHHO
peaucmpavuu unomexu

\. 8 rocyaapcTBeHHOV pervcTpaunu UrnoTekm MOXET ObiTb OTKa3aHO B
cnyqasix,  npPeaycMOTPEHHbIX  enepasbHbiIM  3aKOHOM O  roCyAapCTBEeHHOM
peructpaumy npaB Ha HeABUXVMOE UMYLIECTBO U CHAEJO0K C HUM.

2. locynapcTBeHHas perncrpaumnsi UrnoTeku MOXET ObiTb OT/I0KeHa He
bosee yemM Ha oOAWH MecsiL Npu:

— HenpeacTaB/eHUM B OpraH, OCYLLECTBASIIOWMNI  roCyAapCTBEHHYIO
peructpauuio  npas, Kakoro-imbo u3 [OKYMEHTOB, yKa3aHHbiX B [yHKTax 2
n 3 crartbu 20 Hactosuero ®denepanbHOro 3akoHa;

— HecoOTBeTCTBUM pJoroBopa o0 wunoreke, 3aknagHoh U MPUIOXEH-
HbIX K HUM  JOKYMEHTOB  TpebOoBaHUsIM, npenycMoOTPEeHHbIM  3aKoHoAa-
TenbcTBOM  Poccuiickori  denepauny;

— HeobXoauMOCTV  [POBEPKU MOMIMHHOCTU peacTaBieHHbIX  [OKY-
MEHTOB.

3. lMpuHumass  pelueHne 06  OT/IOXEeHUM  rocyadapCTBEHHOVW  perncrpa-
unn  nrnoTekn, OopraH, OCYLUECTB/ISIOWMI rOCYAapPCTBEHHYIO pPerucTpaumio
npas, 3anpalumBaeTt HeobXoAWMbIe [AOKYMEHTbl uau TpebyeT yCTpaHeHUs
BbISIBJIEHHbIX HECOOTBETCTBUIA.

lpyu  HeBbINONHEHUW  TPEeGOBaHWK  yka3aHHOro opraHa B  YCTaHOBJIEH-
HbIi MM CPOK B TrOCYAapCTBEHHOU Peructpaumy urnoTeku JAOJDKHO ObiTb
oTKa3aHo.

4. Mpu Hanmuum cyaebHoro cropa o noBody MpaB Ha UMYLLECTBO,
SABAsIIOLLEeeCs] PeaMEeTOM  WIOTeKW, wau 1[0  1oBody 00palleHus Ha  Hero
B3bICKaHWs rOCyAapCTBEHHasl perucTpauuvsi UWrnoTeku OoTKIaabIBaeTcs A0
paspellueHss  criopa  CyaoM.
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5. MoTuBupoBaHHbIV OTKa3 B rocyaapCcTBEHHOM PerncTpaLmm nnoTekm
J0J1KeH BbiTb HarnpassieH 3a/10rogaresiio B TeHeHNe cpoka, YCTaHOBJIeH-
HOro 45151 ee rocyaapCTBEHHOM PerncTpaLmm.

ITyHKT 1| KOMMEHTHUPYEMOI CTaTbU HE COAECPXUT OMPEAeICHHOTO Tpa-
BUJIa, a OTChIIaeT K 3aKOHY O TOCYIapCTBEHHOW peructpaiuu Tpas,
MMEIOLIEMY CIelMaabHylo cTathio 20 «OCHOBaHUS I OTKa3a B rocygap-
CTBEHHOU peructpauuu npas. [IpekpalleHue rocynapCTBeHHOW perucrpa-
MU npaB». B cooTBercTBUUM ¢ Helt (11 1) B rocymapcTBEHHOI perucrpa-
LIUU TpaB MOXET ObITb OTKAa3aHO B CJIydasiX, €CJIU:

* mpaBO Ha OOBEKT HEIBMXMMOTO WMYIIECTBA, O TOCYAapCTBEHHOM
perucTpaluuru KOTOPOTO MPOCUT 3asiBUTEJb, HE SIBJISIETCS TIPABOM,
MOJJIeXAIIUM TOCYIapCTBEHHOW PEerucTpaluy npaB B COOTBETCTBUU
¢ HacrosiiiuM DenepaibHBIM 3aKOHOM;

* ¢ 3agBJICHUEM O TOCYIapCTBEHHOW perucTpaiuu mnpaB oOpaTHUIOCh
HeHaJIexallee JuIlo;

* JIOKYMEHTBI, TpPEACTaBJICHHBbIE Ha TOCYIapCTBEHHYIO DPETrMCTPALIMIO
npaB, o ¢GopMe WJIHU CONEPXKAHUIO HE COOTBETCTBYIOT TpeOOBaHU-
SIM NIEMCTBYIONIETO 3aKOHOAATE/IbCTBA;

* aKT TOCyJapCTBEHHOTO OpraHa WIM aKT OpraHa MECTHOIO CaMoO-
yrOpaBJieHUs] O TPEJOCTaBJIEHUU IMPaB HAa HEIBUXKUMOE HUMYIIECTBO
MPU3HAH HEJCNCTBUTEbHBIM C MOMEHTA €r0 M3JaHusl B COOTBETCT-
BUU C 3aKOHOJATEJIbCTBOM, NEWCTBOBABIIMM B MECTE €ro W3IaHUs
Ha MOMEHT U3[aHUS;

* JIMLIO, BblAaBlIEe MPaBOYCTAHABIMBAIOIIMN NTOKYMEHT, HE YIOJIHO-
MOYEHO pacrmopsiKaTbCcsl MTPAaBOM Ha JaHHBIA OOBEKT HEIBUXKUMOTO
UMYLIECTBA;

* JIMIIO0, KOTOPOE MMEET TMpaBa, OrpaHUYEeHHBbIE OMNpEeAeICHHBIMU YCIIO-

BUSIMU, COCTaBWJIO JOKYMEHT 0e3 yKa3aHUsl 3TUX YCJIOBUIA;

MPaBOYCTAHABJIMBAIOLININ JOKYMEHT 00 OOBbEKTe HEIBUXHUMOTO HMMY-

LIECTBA CBUAETEILCTBYET 00 OTCYTCTBUM y 3asiBUTEJNsl MpaB Ha JaH-

HbIIl OOBEKT HEJIBMKMMOIO MMYILECTBA.

O mpuuvHax OTKa3a, eClii TaKoe pelIeHUEe COCTOSIOCh, 3asiBUTEIIO
coo011aeTcss B IMCbMEHHOM (hopMe B CPOK He Oosiee 5 MHEl Mocjae OKOHYa-
HUS CPOKa, YCTAHOBJICHHOTO [IJIsl pacCMOTpeHus 3asiBieHus. Komus yka-
3aHHOTO COOOIIEHMS YYpEeXkAeHUEeM IOCTULIMM TTOMeNIaeTcsl B JIeJIO MPaBoO-
yCTaHaBAMBAIOIIMX HOKYMeHTOB (1. 3 cT. 20 3aKoHa O rocymapcTBEHHOI
perucTpaluu Ipan).

3aKOH O rocynapcTBeHHOI peructpauuu mnpab (4. 2 m. 3 cr. 20) mera-
JIM3UpPYET OOLIMe HOPMBI O CyAeOHOM 3aluTe rpaxxkgaHckux mpaB (cT. 11
I'K P®) npuMeHUTEIBbHO K CJIydalo OTKa3a B FOCYIapCTBEHHOM perucrpa-
Y npaB. B HEM Takke KOHKPETU3UPYIOTCS Cllydyau, MPY BOZHUKHOBEHUU
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KOTOPBIX MOXET ObITh OTKa3aHO B TOCYIapCTBEHHON DPErucTpaliiy UIOTe-
Ky (. 2 cT. 29). YKazaHHbIe Cllydad MOTYT UMEThb MECTO MpHU CIEoyIO-
WX YCIOBMSIX:

* eC/IM WUIOTeKa YKa3aHHOTO B JIOTOBOpE HEIBUKMMOTO WMYILECTBA
He JOTYyCKaeTcsl B COOTBETCTBUM C 3aKOHOIATeIbCTBOM Poccuiickoii
®Denepanuu (OrpaHUYEHUsT MO UMYILECTBY, KOTOPOE HE MOXET ObITh
MPeAMETOM UIIOTEKU, TPUBEACHBI B CT. 5 3akoHa 00 WIIOTEKeE;
CM. KOMMeHmapuil K Heil);

eClii cojJiepXKaHUe NOroBopa 00 MMOTEeKe WJIM MpUlaraeMbIX K HEMy
HEOOXOAUMBIX JOKYMEeHTOB He COOTBETCTBYeT TpPeOOBaHUSIM TOCY-
JNAapCTBEHHOU pEerucTpaliluy TNpaB Ha HEABUXKHMMOE WMMYIIECTBO M
cleNoK ¢ HUM (TpeOoBaHUS K JTOKYMEHTaM, IMPEICTaBIsIEMbIM Ha
rocylapCTBEHHYIO PETUCTpallMiO MpaB, U3JIOXEHHbI B cT. 18 3akoHa
0 TOCYIapCTBEHHOW pEerucTpaluuu mpas).

BBeneHHOE TOHSITHE <«OTJIOXEHHE TOCYAapCTBEHHOW perucTpanuu

WIMOTeKU?* M CBsI3aHHBIE C HUM OCHOBaHUSI 00 OTIOXEHUM TOCYIapCTBEH-
HoW peructpauuu (m. 2 cr. 21 3aKOHA) MMEIOT CYIIECTBEHHOE OTIMYKE
OT TOHSITUSI «IIPUOCTAHOBJIEHNE TOCYTapCTBEHHOM perucTpaluy mpas»,
colepxaiierocs B ctathe 19 3aKOHa O rocyaapCTBEHHOW peTHCTpalllu

npas. /

IIprocTaHOBIIEHNE TOCYIAPCTBEHHOW PErMCTpallUU MPaB MPOUCXOASIT

B Ciayyadax:

* KOIJa perucTpaTrop mnpaB B TeYeHUE Mecslia o0si3aH MPUHATh HE00-
* XOIMMbIE MEpbl MO TMOJYYCHUIO JOMOJHUTEIbHBIX CBEICHUN TMpU
BO3HUMKHOBEHMU y HEr0O COMHEHUI B HAJIMYUW OCHOBAHUI [JISI TOCY-
JapCTBEHHOM peructpauuu npas (m. 1);

MpU HAIpaBJICHUU TPEJACTABICHHBIX JOKYMEHTOB Ha TOITBEpXKIe-
HUE UX MOMIMHHOCTU. [ocymapcTBeHHasl perucTpalusi paB MOXeT
OBbITh TIPUOCTAHOBJICHA HE OoJiee YeM Ha Mecsll, He cYuTasi cpokKa
«B TEYEHUE Mecsilia», YKa3aHHOro B MyHKTe 1. B urtore cymmapHbIii
CPOK TPUOCTAHOBJICHUSI PETrUCTPALlMM MIIOTEKHM 1O JAaHHOMY OCHO-
BaHWIO MOXET JOCTUTaTh ABYX MecsieB (1. 2);

Ha OCHOBaHMM 3asiBJIEHUSI B THCbMEHHOI ¢dopMe (C yKaszaHUEM
MPUYUH U CPOKa, HEOOXOMMMOTO IJisi TAKOTO0 MPUOCTAHOBJICHMUS)
npaBooOiafaTesisi UM YINOJTHOMOYEHHOT0O UM Ha TO JIMLIA MPU Ha-
JIMYUU Y Hero Hajjexanle oGOopMIEHHON MOBEPEHHOCTU Trocynap-
CTBEHHAsl PErMCTpalMsl MpaB MOXET ObITb NMPUOCTAHOBJIEHA He 00-
Jiee yeM Ha TpU Mecslla, TPU 3TOM Iofayvya yKa3aHHOTO 3asiBJIEHUS
MpepbiBaeT TeYeHWE CPOKa, YCTAHOBJIEHHOTO MYHKTOM 1, a cpok,
WUCTEKILIWHI 10 Mogauyu Ha3BaHHOTO 3asiBJICHUSI, HE 3aCUMTHIBAETCS B
HOBBIN cpok (1. 3);
* Ha OCHOBaHUWU OMpele/eHUs WU pellieHus cyla, B MOpsIKe, ycTa-

HOBJICHHOM 3aKOHOJIaTeJIbCTBOM.
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W3 cMmbicia BblllleHAa3BaHHBIX HOPM cTaThbu 19 3akoHa o rocymapcT-
BEHHOI perucTpaluy IpaB CJIeIyeT, YTO IPUOCTAHOBJICHUE TOCYydapCTBEH-
HO#l perucTpanuu IpaB (B TOM 4YHMCIIe M WUIIOTEKM) BO3MOXHO Ha OIWH
MecsIl, Ha IBa Mecslia M Jaxe Ha IISTh MecsieB. TakuM o0pa3oM, perucT-
pauys UIMOTEKH MOXET PacTSIHYTbCsS Ha MHOTHE MECSILbI, U IO3TOMY BIIOJI-
HEe BO3MOXHO, YTO Y OJHOIl M3 CTOPOH OOOCHOBAaHHO IIpOIAaAeT MHTEepec
K clIelke (HampuMmep, 3ajJorofaTeb Halled 0ojiee BBITOOHbBIE YCIOBHS IO
HWIIOTEYHOMY XKUJIMUIITHOMY KPEAUTOBAHUIO) M OH MOXET OTKa3aThCs OT ee
OCYILIECTBJICHUSI 0€3 KaKUX-JTMO0O OCOOEHHO HEOJaronpusITHBIX ISl cebs
MOCJIEACTBUIA, TaK KaK BCe 3TO BpeMs JOTOBOp 00 HMIIOTEKE CYMTAETCS He-
3aKOHHBIM, ITOCKOJIbKY BCTYIIA€T B CWJIy C MOMEHTa €ro 2ocydapcmeeHHOl
peeucmpayuu (cM. 1. 2 c¢r. 10 3akoHa u KOMMeHTapuii K HeMy). [lomo6-
HOE MOJIOXEHME IIeJI ¢ FOCyIapCTBEHHOM perucrpalueil mpaB CIIOCOOHO
Cepbe3HO 3aTPYOHUTh PBIHOYHBIM OOOPOT HEOBMKMMOCTU B LIEJIOM U CTa-
HOBJICHME MITOTEKU B YACTHOCTH.

B 3akoHe 06 unoreke U B 3aKOHE O roCylapCTBEHHON perucTpaiuu
MpaB MO-pa3HOMY HU3J0XeHa WHGOpPMaTUBHAsI 00SI3aHHOCTh perucrparopa
MpaB B cilyyae MPUHSITUSI UM PEIIEHUS COOTBETCTBEHHO «00 OTIOXEHUU
roCyllapCTBEHHOI PEerucTpalvy UIIOTEKW» U «O TMPUOCTAHOBJIEHUM TOCY-
JNAapCTBEHHOW perucTpanuu MpaB».

ITo 3akony (1. 3 ct. 21) opraH, OCYIIECTBIISIIOIINI TOCYIapCTBEHHYIO
perucTpaiuio UMOTeK!, TIpUHUMAsl pelleHre 00 €€ OTIO0XEHUHU, 3ampaniv-
BaeT HeOoOXONMMble NOKYMEHTHI WJIM TpeOyeT YCTpaHEHWs BBISIBIEHHBIX
HecooTBeTCcTBUU. [Ipu 3TOM HET ykazaHUl Ha TO, B Te€YeHHWE KaKOro Bpe-
MEHU PErucTpUpYyIOIINNA OpraH JOJKEH BBIOJHUTh Ha3BaHHYIO OOsI3aH-
HOCTb. BMmecTe ¢ TeM maHHBIN OpraH HadeleH MOJHOMOYMSMU OTKa3aTh B
TOCYAapCTBEHHOU PErucTpallii WHOTEKU IPU HEBBIITOJHEHUU €ro Tpebdo-
BaHUI B YCTAHOBJIEHHBIA CPOK.

IMTo 3akoHy O rocymapcTBEHHOW peructpauuu rnpaB MHGOpMaTUBHAS
00513aHHOCTb pEerucTpatopa BO3HUKAET B JBYX CIydasiX:

— perucTpaTop mpaB MpU BO3HUKHOBEHWUU y HETO COMHEHWMU B HaJIM-
YUU OCHOBAHUU IS TOCYHApCTBEHHOW PErucTpaluy TMpaB o0s3aH HEMe[-
JIEHHO (TO €CThb KaK TOJIbKO 3TO OKa3bIBA€TCS BO3MOXHBIM) WU3BECTUTH OO
9TOM 3asIBUTENISI, KOTOPBIM BIpaBe MPEACTABUTH NOMOJHUTEIbHbBIE JOKA3a-
TEJIbCTBA HAJIWYUSI Yy HErO0 OCHOBAaHUIA IJISI TOCYIapCTBEHHOU perucrpaunuu
npaB (m. 1 ct. 19);

— perucTparop mnpaB NPU HAMpaBJIEHUW MPEACTABICHHBIX JOKYMEH-
TOB Ha MOATBEPXIEHUE WX MOMIMHHOCTU 00513aH B MUCBMEHHOU (Gopme
YBEAOMUTh 00 3TOM 3asiBUTENs. B ciiydyae eciau B TeueHUe He Oojiee OIHO-
ro Mmecsia (He cuUMTas MECSYHOIO CpoKa, IIpeaycMoTpeHHoro 1. 1 cr. 19)
He OyayT yCcTpaHeHbl MPUYUHBI, MPEMNsITCTBYIOIINE TOCYIapCTBEHHOU peru-
cTpaluU MpaB, PEerucTpaTop MpaB 00s3aH OTKa3aTh 3asiBUTENIO B TOCY-
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JNapCTBEHHOW perucTpanuy 1paB M caejaTbh 00 3TOM COOTBETCTBYIOIIYIO
3alUCh B KHUIE ydeTa JOKyMeHTOB (m. 2 cr. 19).

Hopwmbl myHkTa 4 cT. 21 3aKoHa OOMOJHSIOT MepedyeHb OCHOBAaHUI,
coepKalIuiicss B TMTyHKTe 2 KOMMEHTUPYEMOM CTaTbU, MO OTJIOXKEHUIO TO-
CyIapCTBEHHOM perMcTpalnu MNoTeKu. ['ocymapcTBeHHasl perucTpaivs
MpaB MOXET ObITh MPUOCTAHOBJIIEHA C BHECEHMEM COOTBETCTBYIOIIEH OT-
MeTKM B ENWHBIN TOCymapcTBEeHHBIN peecTp MpaB Ha OCHOBAaHWU OIpele-
JICHUsI WJIW DPellleHus cylda B MOPSAKE, YCTAaHOBJICHHOM 3aKOHOIATETbCT-
BoM (1. 4 cr. 19 3aKkoHa O rocynapcTBeHHOI perucTpaiuy npas).

B cratbhe (1. 5) ycTaHaBIMBaeTCs MOPSIOK MHGOOPMUPOBAHUS 3aJI0-
rogatensi o6 oTKasze (C COOTBETCTBYIONIEH MOTHMBMPOBKOI) B rocyaapcT-
BEHHOW PErMCTpalluy UIMOTEKW, 3TOT MOPSAOK OTJIMYAeTCs OT TOTO, YTO
npegycMorped myHKToM 3 cT. 20 3aKoHa O roCyJapCTBEHHOI perucrpa-
LIMM TIpaB. ,

Cramea 22. Peeucmpauuonnas 3anuce 006 unomexe
u  ydocmoeéepenue  20CyOapCMEEHHOU  pe2ucmpauuu
unomexu

1.  PeructpauwoHHass 3anucb 06 wunoteke B EaMHOM rocygapCTBEHHOM
peecTpe npaB Ha HeAaBVXUMOE KVMyLecTBO W CAEJIOK C HUM [AO0JIKHa CO-
zepxarb cBeneHnsi 0 repBoOHa4aIbHOM 3anoroaepxaresne, npeamere
urnoTekn u CcymMme 0bOecriedeHHOro el obsidatensctBa. Ecan  poroBop 06
uroTeke rnpegycMatpuBaeT, 4TO rpaBa 3ajsoroAepxaresisi  YAOCTOBEPSIOT-
Ccs 3aKknafHoy, Ha 3TO TakXe yKasblBaeTCs B PEerucTpauvmoHHor 3anvcu 06
urioteke.

9T  paHHble BHOCSITCSI B PErucTPauvOHHYl0  3anucb 00 uvnoTeke Ha
OCHOBaHuW poroBopa 06  unoTeke.

1.1.  [llpu rocynapCTBeHHOV peructpauny 3asora HEeABUXUMOro uMy-
wectBa, obecneuyvBaiollero TpeboBaHWs, COCTaB/SIOLNE WUMNOTEYHOE [10-
KpbiTie, [078 B rnpaBe obueri coOCTBEHHOCTM Ha KOTOPOE YAOCTOBEPSeT-
Csl UMNOTEYHbIM cepTugdukaTtoMm y4actusi, B EaAMHOM rocynapCTBeHHOM pee-
CTpe npasB Ha HeaBvXXnMmoe nMyuiectTBo wm CAesiok C HUM  yKa3blBaeTcs,
41O 3asziorogep>xaresissMmu - yka3aHHOro HeaBVXXNMOIo nmMmyujecTBea SABJISAOT-
Csl  BJsiaaesibLbl UMNOTEYHbIX CepTl/l(bl/lKaTOB y4dacrtws, AdaHHble O KOTOPbIX
yCTaHaB/INBaKTCs Ha OCHOBaHuwv AaHHbIX JIMLUeBbliX CHYeTOB B peecTpe BJa-
AesibLeB UrnoTedYHbIX CepTl/Id)l/IKaTOB yHyactusd v CcHeTtoB LAerno BliaaesibueB
NrnoTe4YHbIxX CepTl/I(bl/IKaTOB yHactuvsd, a TakXke ykKa3blBaetcs wHAuBuAyallb-
Hoe o6o3HavYeHue, uaeHTUGUUUPYIOLLee UMNoTeYHbIe CcepTudukaTbl yda-
CTusl, B WUHTepecax BJiafesibLieB KOTOPbIX OCYLLEeCTBJ/IAeTcs AoBeputesibHoe
yrnpaBrieHne TakuM UrNoOTe4YHbIM [MOKPbITUEeM.

B c/qlydae BKJIlO4YeHunssi B COCTaB UWIMNOTEYHOro roKpbITUs, A071d B ripase
obLueri cobCTBEHHOCTU Ha KOTOPOEe YAOCTOBEPSIeTCS WNOTEYHbIM CepTu-
¢ukaTtom ydactusi, TpeboBaHWsl, YAOCTOBEPEHHOro 3aknafHou, rocyaap-
CTBEHHasi peructpauuvsi 3ajora HeABUWXUMOro  vMYLLecTBa, obecneynBaio-
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wero paHHoe TpeboBaHve, OCYLLECTB/sSIeTCs N0 TPpebOoBaHWIO YrpasJisiio-
umero urnoTedYHbiMm rMOKPbITUEM.

2. locynapcrtBeHHasi pervucTpauuvsi WrnoTeku YAOCTOBEPSsieTcss nyrem
Hagnucu Ha pgorosope 06 unoteke, a B CJ/lyyae rocyAapCTBEHHOU perucT-
paunn  nroTekn B CWUJy 3akoHa — Ha [OKYMeHTe, ABJiAloLlemMcsi  OCHOBaHU-
eM BO3HUKHOBEHWsI rnpaBa COOCTBEHHOCTH 3asiorogartesiss Ha WMYLLeCTBO,
obpemeHsieMoe  WNOTeKkoW.  Haagnucb pgomxkHa  codepxarb  MOJIHOe — HauMme-
HOBaHue opraHa, OCYLLEeCTBASIOLLEro rocygapCTBeHHY0 pervcTpaumiio
npas, A4arty, MECTO roCyaapCTBEHHOU peructpaumm urnoTeku u HOMep,
nog KOTOPbLIM OHa 3aperucTpupoBaHa. 3TV paHHble  3aBepsiloTcs  Noanu-
CblO [OJ/DKHOCTHOrO JMua W CKPErvISIoTCS  reYatblo  opraHa, OCyLecTB-
AsIoLLero rocynapCTBEHHYIO  perncTpaumio npas.

3. Ecrmm npaBa  3anoroaepxatenis  yAOCTOBEPSIOTCS  3akiagHoM, op-
ra, OCYLLECTBASIIOLUNI  rOCYAaPCTBEHHYID  PEerucTpaumio npas, 06s13aH
obecrne4nts K MOMEHTY Bbia4un 3aknafHoV Haaudme B  Hel  CBeAEeHWi,
npenycMOTPEHHbIX MYHKTOM 2 HacCTOsILenW cTaTtbu, a Takxke roarnyHKTa-
My 10 m 13 nyHkta 1 ctartbu 14 HacTtosuwero ®enepasbHOro 3akoHa.

4. OpraH, OCYLLeCTBSIOLLNI rocynapCTBEHHYIO perucTpaumnio npas,
ocTaB/iisieT B CBOEM apxvBe Konuilo JoroBopa o006 unoteke, a rnpu rocy-
apCTBEHHOUW perucTpaumym WunoTeku B CWiy 3akoHa — KO0 [OKYMEHTa,

SIB/IIIOLLErocsi ~ OCHOBaHWEM BO3HUKHOBEHWs1 ~ npaBa  COOCTBEHHOCTW  3aJo-
rogatesnis Ha WUMYLLIECTBO, OOpeMeHsieMoe WrnoTekow. Ecau npaBa 3asoro-
Aepxatesnss  yaoCTOBEpPsIloTCS  3akiafgHou,  opraH, OCYLEeCTBASIOWNYG  rocy-
AapCTBEHHYIO PEerucTpaunio rnpas, OCTaBias€T B CBOEM apxvBe Takxe u
KOMuio  3aknagHow  C  MPUIIOXKEHUNSIMU.

B myHkTe 1 KOMMEHTHMPYEMOM CTaTbU PAacKpbIBaeTCS COIepKaHHE pe-
TUCTPAlIMOHHOM 3amucu 00 umnoTeke. B HeM, MO CyIIecTBY, MOBTOPSETCS
rnmoJjioxkeHue myHkTa 3 cT. 29 3akoHa O perucrpaluy 1MpaB Ha HEIBUXU-
MO€ MMYIIECTBO, M, KPOME TOTO, OH JOIMOJHEH TMOJIOXEHUEM O TOM, 4TO,
€Clii TOTOBOPOM 00 UITOTeKe MPEeIyCMOTPEHO COCTaBJeHME 3aKJIaTHOIM,
9TO OOCTOSITENIBCTBO JAOJIKHO OBITh OTPaXe€HO B PErMCTPAllMOHHON 3aIiCH.

B nyHkTe 2 mepeducisioTcsi ¢hopMalbHbie PEKBU3UTHI, KOTOpBIE
NOJIKHA COIepXaTh perucTpalMoHHas 3amuch 00 wumoteke. Ocoboe
BHUMaHUe oOpamaercss Ha HeOOXOAMMOCTb HaJW4YUS TOMIMUCU COOTBET-
CTBYIOIIIETO JOJKHOCTHOTO JIMIIA UM TeYyaTH OpraHa, 3aperucTpupoBaB-
IIeTO HUITOTEKY.

B myHkTe 3 ycTaHOBJIeHBI (hopMabHble PEKBU3UTHI 3aKJIaAHON B TOM
ciydae, €CJIM JOTOBOp 00 WIIOTeKe IMpelycMaTpuBaeT ee Bblmady. DTH pe-
KBHM3UTHI COBMANAalOT ¢ PEKBU3UTAMU, KOTOPBIE MOJKHA COAepXKaTh PErv-
CTpallMOHHAas 3amuch 00 WmoTeke. B HeM comepXaTcs TakXe OTCBIIKU
K mommmyHktaM 10 m 13 m. 1 cT. 14 3akoHa 00 umnoreke (CM. KOMMEHTapuid
K YKa3aHHOW CTaTbe).
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B nyHkTe 4 ycraHaBiuBalOTCS 00SI3aHHOCTU OpraHa, OCYIIECTBIISIO-
LIEr0 TOCYIapCTBEHHYIO PErucTpaluio, Mo apXMBUPOBAHUIO KaK KOMUU
JIOTOBOpa 00 MMOTEeKe, TaK W KOMUM 3aKJIaJHOW C MPUJIOXKEHUSIMU, €Clu
JIIOTOBOp MpeaycMaTpuBai Bblgauyy 3akianHoii. Ecnu rocymapcTBeHHast
perucTpanus MIOTEKU OCYIIECTBIsIJIach B CUJIy 3aKOHa (Harmpumep, TNpu
rnepegavye HEIBMXXMMOTO MMYIIECTBA IO/ BBITJIATY PEHThI B COOTBETCTBUU
cm 1 cr. 587 'K P®), xomus JoKyMeHTa, MOCTYXKMBIIETO OCHOBAaHUEM
BO3HMKHOBEHUS TMpaBa COOCTBEHHOCTHM 3aJIOTO/ATeNIsl HA UMYIIECTBO, 00-
peMeHEeHHOe UMOTeKOW (KOMus AOTOBOpa PEHThI), OHA TaKXe JOJIKHa
apXUBUPOBATHCS.

Cramest 23. Hcnpaeaenue, u3menenue u O0OnoAHeHUe
peaucmpauuonnoii 3anucu 06 unomeke

1. UcnpaBneHne  TEXHUYECKMX  OLWIMOOK B  PErucTpauuoHHOW  3anucu
06 wunoTeke [ornyckaetcsi Ha OCHOBaHwWW 3asiBJIeHUsI 3asoroaatesis
3anorogepxarensi C yBeAOMJEHWEM  APYroii CTOPOHbI O  BHECEHHOM  UC-
npasieHun u pu  YCJIOBUM, 4YTO YyKa3aHHOE WCMpaB/ieHNe He MOXEeT [pu-
YUHUTL yLepb TPeTbuM JmuaM WM HapyLWnTb UX 3aKOHHbIE WHTEepPEecCHi.

2. NameHeHuss u  [OMOJIHEHWSI B PEerucTpauvoHHylo 3anucb 00 wunote-
Ke BHOCSITCSI Ha OCHOBaHWW COrNalleHns Mexzay 3ajorogatesnemM U 3ano-
rogepxatrenem 00 U3MEHeHUM WM O  [OMOJIHEHUW  YCJIOBWI  [0OroBopa
06 wunorteke.

U3MeHeHnss 1 [OMOJIHEHUSI PEerucTpaumoHHOVM 3anucu 06 unoteke He
Z0rycKaroTcs, ecnn  npaBa  3as0roAepxartesnsi  yAOCTOBEPEHbl  3aksafHow,
3a UVCK/IIOYEHNEeM CcJlydasi,. rnpenyCcMOTPeHHOro rnyHktom 6 crtartbu 13 Ha-
crosiero PenepanbHOro - 3akoHa.

B cnyqasix, Korga rocsne rocyaapCTBEHHOV Pernctpaumn  nrnoTeku
B Cwly 3akoHa 3asnorogatesi M 3a/lorogepxaresib  3ak/io4van  4orosop
06 urnoTeke, B COBEPLUEHHYID PaHee pPerncTpaunoHHylo 3anucb 006 unoTe-
K€ BHOCSITCSI COOTBETCTBYIOLUNE WU3IMEHEHMUS.

IIpaBoBast HOpMa MyHKTa | KOpPECTOHAUPYET C TIpaBWJIaMU MyHKTa |
ct. 21 3aKoHa O TOCYIapCTBEHHOW PETMCTPAllMK IMPaB, B KOTOPOM COMEp-
XKHUTCSA TpebOBaHME O TOM, YTO TEXHUYECKUE OIMMOKU MCIIPaBISIOTCS B
TPEXAHEBHBIN CPOK IO PEIIEHHMIO PEerrucTparopa MpaB IMoclie 0OHApYKEeHUS
OIIMOKY WJIW TIONYYeHUs 3asBiIcHHUS 00 olMOKe B 3amucsx. B Takoir xe
CPOK B 00sI3aTeIBHOM TOPSIIKE B MHUCBMEHHOU (hopMe IoNyyaroT MHGMOP-
Maluio 06 MCMpPaBICHUU TEXHWYECKON OIMMMOKW YIaCTHUKHM OTHOIICHUIA,
BO3HUKAIOIINX MPU TOCYIAPCTBEHHON DEruCcTpaliuy IpasB.

HcnpaBneHue yka3aHHO# OIMMOKM OCYIIECTBIISIETCS B ciydvae, €Ciu
HeT OCHOBAHWIA ToJIaraTh, YTO TAKOE MCIpaBJIeHHE MOXET UMETh CIeIyIO-
e TOCIEACTBYS IS TTpaBooGIagaTesieid M TPeTbUX JIMI, TOoJlaraBIINXCs
Ha COOTBETCTBYIOIINE PETUCTPAIIMOHHBIE 3aITUCH:

* TpUYMHEHME yIepoa;
* HapylleHWe 3aKOHHBIX WHTEPECOB.
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B cBsI3u ¢ Ha3BaHHBIMU TTOJOXEHUSMU MPUHIUITMAIBHO BaXXHO OTMe-
TUTh, YTO B MyHKTe 2 cT. 21 3akKoHa O TOCyIapCTBEHHOW perucTpaunu
MpaB, B OTJIWYKME OT KOMMEHTHpYeMol cTaThk 23 3aKOHa, BKJIIOUEHA HOP-
Ma, KOTopasi 0Osi3bIBaeT B ClydyasX, €CJIM CYIIECTBYIOT OCHOBaHUWsS TMOJa-
rath, YTO MCIpaBIIEHHE TEXHUYECKOM OIMIMOKU MOXET MPUIWHUTDL Bpe WIN
HapyIIUTh 3aKOHHBIE MHTEPEChl MpaBoOOafaTe/ieil I TPETbUX JIMI], KO-
TOpbIe TOJIATAJTUCh Ha COOTBETCTBYIOIIME PETMCTPAllMOHHBIE 3alUCH, TaKoe
HCIpaBIeHUE TMPOU3BOAUTH IO PELISHUIO cyla, apOUTPakHOIo Cyaa.

IIpennucanms, comepxkamuecs B 9actd 1 1m. 2 cT. 23 3aKoHa, BbITe-
KaloT 13 OOIIMX IpaBUI 00 OCHOBAaHUM M3MeHeHUs gorosopa (m. 1 ct. 450
I'K P®) u o nmopsauke udmeHeHnus: moroopa (m. 1 cr. 452 TK P®). He
JIOTYCKAIOTCS U3MEHEHUsI M TOIMOJHEHUS PEeTrUCcTpallMOHHOM 3amucu o6
WUTOTEKe, eCIM TpaBa 3ajJloToAepXaTels yIOoCTOBEPeHBl 3aKiamHou (4. 2
n. 2 cr. 23 3akoHa). M3 aToro npaBuiia caejlaHO eIMHCTBEHHOE MCKITIOYE-
HUe IS cliydasi, KOTJa U3MeHeHUe pa3Mepa OoOecrieYeHUs, MPU KOTOPOM
pasMep TpeOOBaHWI, BOZHUKIINX M3 KPEAUTHOTO MJIM WHOTO JOTOBOpA U
obecrne4eHHBIX MO JaHHOMY IOTOBOpPY OO WITOTEKEe, YBEJIWYHWBAETCS WU
YMEHBIIIAeTCs MO CPaBHEHUIO C TeM, KOTOPBIN 00ecreunBaIcs WITOTEKOM
panee. B IlpaBuna BemeHuss EAMHOro rocymapcTBEHHOTO peecTpa IpaB
(yrB. mocraHoBieHueM IIpaButennctBa PO ot 18.02.1998 Ne 219) Bxito-
yeH pasnmen VII «3amucu o6 M3MEHEHMSIX, He BIEKYIIUX 3a COOOM Mpe-
KpalleHWsT WU Tiepexona npasa» (1. 67 — 70); ero HaJludue paciImpsieT
BO3MOXHOCTH TI0 peaju3alliy MOJOXKEHU KOMMEHTHUPYEMOI CTaThH.

Cramea 24. [Tocyoapcmeennas nowiauna

3a rocyaapcTtBeHHYO pervucTpauuio gorosBopa 06 UNoTeke u UnoTekuv
KaKk  orpaHu4eHus (o6pemeHeHus) npas Ha HeaBvXxnumMmoe UMYLLIECTBO,
BKJIlO4asi BHECEHWEe COOTBETCTBYIOLUMX 3anuceii B EauvHbIi  rocydapCTBeH-
HbI peecTp rpaB Ha HeaBVXUMOEe UVMYyLIecTBO W CAeJIOK C HuM ¥  Bblaady
JOKYMEHTOB O [IOCYAapPCTBEHHOU perucTpauuy, rocyaapCTBeHHasi MoLuif-
Ha yriiadyvBaeTcss OAMH pal3 3a BCe yKa3aHHble ﬂGﬁCTBI/IFI B paamepax u ro-
psigke,  KOTOpble  YyCTaHOBJ/IEHbl — 3akoHodaTesbCcTBoM  Poccuiickori  Pepepa-
umm o Hanorax u cbopax.

IMo ob6meMy TpaBWIy pacXoibl MO YIJIaTe TOCYIapCTBEHHOM IOIILIN-
HBI 3a TOCYJIapCTBEHHYIO PETMCTPAlMIO UIMOTEKW W BHECEHUIO W3MEHEHUI
U JOTIOJIHEHHWI B PETHCTPAllMOHHYIO 3alMUCh 00 WITOTEKE BO3jaraloTcs Ha
3ajorogatenst. OQHAKO yKa3aHHash HOpMa MMeeT MUCITO3UTUBHBINA Xapak-
Tep, U B COOTBETCTBUU C TOTOBOPOM HUITOTEKM PACXOIbl MOTYT OBITH BO3JIO-
KEHBI Ha 3aJI0TOIepIKATeNsI.

3a rocymapCTBEeHHYIO PETHCTpalMIo MpaB rocydapCTBeHHAasl MOIILIU-
Ha B3WMAaeTCsd B COOTBETCTBMU C HAaJOTOBBIM 3aKOHOMATEJIbCTBOM
(ctathsa 333.33 «Pa3Mephl rocymapCTBeHHOM ITOLIJIMHBI 3a TOCYHapCTBEH-
HyI0O PEerMCTpaluio, a TakKXe 3a COBepIICHUE MPOYMX IOPUANYECKU 3HAYU-
MBIX JeicTBHuil» TiaBbl 25.3 dyactu Bropoii HK P®).
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Tak cornmacHo moanyHkTy 22 1. 1 cT. 333.33 3a rocynapCcTBEHHYIO pe-
TUCTpaLIMIO JOTOBOpa 00 MIOTEKe, BKJIOYasi BHeceHue B EnuHbIi rocynap-
CTBEHHBII peecTp MpaB Ha HEABUXUMOE UMYILIECTBO U CIEJOK C HUM 3a-
nucu o6 UIMoTeke Kak OOpeMeHEHUWM MpaB Ha HEJBUXUMOE UMYIIECTBO
B3UMaeTCsl TOCMONLIMHA ¢ (pusnueckux jaul B pazmepe 500 pyOseii, opra-
Huzauuii — 2000 pyGJaeii.

3a perucTpaluio corjameHuss o0 M3MEHEHUM WMJIU O PACTOPXKEHUU
JloroBopa o0 UIOTeKe, BKJIOYasi BHECEHWE COOTBETCTBYIOLIMX W3MEHEHUM
B 3anucu EaMHOTO rocygapcTBEHHOIO peecTpa NMpaB Ha HEABUXKUMOE UMY-
IIECTBO U CHAEJOK C HUM, C ¢pusndeckux jauu B3umaetrcs 100 pyoGreii;
opranuzauuit — 300 pyGieii.

B ciyyae ecium moroBop 00 MMOTEKe WM JOTOBOP, BKIIIOYAIOIIMI CO-
riaaimeHue ob uUmnoreke, obecrnevyuBalollee MCIOIHEHUE o0s13aTeNbCcTBa, 3a
HUCKJIIOUEHUEM JIOTOBOpPA, BJIEKYIIETO BO3HUKHOBEHUE WIOTEKU Ha OCHOBA-
HUU 3aKOHA, 3aKJIOYeH MeXAy (PU3MYEeCKUM JULIOM U IOPUIUYECKUM JIU-
1IOM, TOCyJapCTBEHHas MOUIJIMHA 3a IOPUIUYECKU 3HAYUMBble NEeUCTBUS,
MPeTyCMOTPEHHbIE HACTOSIIIUM MONMYHKTOM, B3UMAaeTcsl B pa3Mmepe, ycra-
HOBJIEHHOM UJIsT (DU3UYECKUX JIULL;

B cooTBeTcTBUM ¢ TMOAIMYHKTOM 23 3a roCydapCTBEHHYIO PETMCTPAIIUIO
CMEHBI 3aJoroJepxaTessi BCIEACTBUE YCTYNKHU IMpPaB MO OCHOBHOMY 00si-
3aTeJIbCTBY, 00eCIeYeHHOMY MIOTEKOU, JMOO IO AOrOBOpPY OO0 HIIOTEKE, B
TOM 4HCJIe CHOEJKU MO0 YCTyINKe MpaB TpeOoBaHUS, BKJIOYash BHECEHUE
B EnuHBINM rocynapcTBeHHBI peecTp MpaB Ha HEIBUXMMOE UMYILIECTBO U
CHIEJIOK C HUM 3alucu o0 UMOTEKEe, OCYLIECTBISIEMOU MPU CMEHE 3aJ10To-
nepxatenasi, — 500 pyOueii;

B cnyyae cMeHbl Bhamenblla 3akJiafHOW, B TOM YUCIE CHEJKU IO
yCTyIKe TIpaB TpeOoBaHWUS, BKIIOYas BHeceHue B EauHbBIN rocymapcTBeH-
HBIIl peecTp MpaB Ha HEIBUXUMOE WMMYIIECTBO U CHEJIOK C HUM 3alucu
00 WIIOTeKe, OCYIIECTBISIEMOM MpPM CMEHEe Bjalejblia 3aKJIaIHOM,
100 pyOneii.

3a BHeceHUE U3MEHEHUUl U NOMOJHEHUI B PEerMCTPAllMOHHYIO 3amluch
00 unoreke — 100 pyoneit (moam. 25 m. 1 cr. 333.33).

Cramea 25. Ilocawernue
pecucmpauuoHnoi  3anucu 00 unomexe

PerucTpavrmoHHas 3an1ck 06 MnoTeke noraliaeTcs Ha OCHOBaHWUM 3a-
SBJIEHNS] 3aKOHHOIO BfafesbLa 3aKiafHoONM, COBMECTHOro 3asiB/ieHus 3a-
sorogarens w 3anorogepxarens ambo Ha OCHOBaHWW peLleHus cyaa,
apbuTPaxHoOro cyna uav TPETescKoro cyaa O NMPeKPaLLeHun UMoTeku.

Mpy noraweHnn perncTpaumoHHoN 3anucu o6 urnoTeke B CBSI3W C
rpekpaLleHnemM unoTeku 3aknaaHas aHHyampyeTcs B rnopsake, yCTaHoB-
JIeHHOM HacToswmmM DenepasbHbIM 3aKOHOM. AHHYNIMpOBaHHas 3aknag-
Hasi nepegaetcsl paHee 006s3aHHOMY 10 Hel vy 1o ero TpeboBaHuio.
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IMpaBoOTHOIIEHWSI TIO TOBOAY WIIOTEKM MOTYT OBITh MpeKpalleHbl o
CJIeIYIOMM OCHOBAHMSIM:

* Mo OOIIMM OCHOBAaHUSM, MPEIYCMOTPEHHBIMU HOPMaMu IJIaBbl 26
I'K P® o mpekpalieHuM JTI00BIX 00sI13aTENILCTB;

* MO CIeLUaJIbHBIM OCHOBAHUSM TpPEKpAllleHUs] 3ajora, KOTOpBIC
yCTaHOBJIEHBI cTaThbsMu 352, 354 u 356 TK P®;

* MO creluaJbHbIM OCHOBAHUSIM TpEKpalleHUsI UTTOTEKH, MPEeIyCMOT-
PEHHBIM HACTOSIIMM 3aKOHOM, B CBSI3U C TeM, YTO MIIOTEeKa SIBJISI-
eTCsl 3aBUCUMBIM 00sI3aTe€JIbCTBOM, OHa IpEeKpallaeTcs ¢ MpeKpa-
IIIEHWEeM OCHOBHOIO 00si3aTeJbCcTBa. 37eCh, MpeXIe BCEro, MMeeT
3HAUYCHME HE XapakKTep OCHOBaHMS, BBI3BAaBIIEro IpeKpallieHUe
OCHOBHOIO 00513aTeIbCTBa, a caM (PakT ero MpekpaileHus, TO eCTh
TO, YTO OHO COCTOSIJIOCH.

B wactu 1 cr. 25 3akoHa o0 umoteke M myHKTe 4 cT. 29 3akoHa

O TOCPETMCTpallMM TpaB OYEPUEH Pa3JIUYHBII KpYr CyObEKTOB, KOTOpbIC
HazeJeHbl MPaBOM IMOJaBaTh 3asBJICHUE O TMOTAllIEeHUU DPEeTrMCcTPallMOHHOM
3anucu 06 umnoreke. [lo mpaBuaM KOMMEHTHpyeMOro 3aKOHa perucrpa-
LIMOHHAS 3aMuch 00 UIMOTEeKe MorallaeTcsi Ha OCHOBAHUM:

* 3asgBJICHUs] 3aKOHHOTO BJlajeliblla 3aKJIaIHOM;

* COBMECTHOTO 3asiBJICHMSI 3aJIOTOJATENIsI U 3aJI0TONepKATEs;

* peleHus cyna, apOMTPakHOTO cylda WU TPEeTeicKOoro cyga o Tpe-
KpalleHUM WUIOTEKHU.

st coBeplIeHUS] aHAJIOTUYHOTO ACUCTBUS 1O 3aKOHY O TOCPEerucTpa-
LIMM OCHOBAaHUSIMU CJIyXKarT:

* 3asBJieHUE 3aJI0TOACPXKATes;

* 3asBJieHUE 3aJIorojaTtessi ¢ MPUJIOXEHUEM TOKYMEHTOB 00 WCITOJI-
HEHUU OCHOBHOTO JIOTOBOPA;

* BCTYNUBIIEE B CWJIy DELIEHHE Cyda, apOUTPaKHOTrO Cyla WIU Tpe-
TEWCKOro cyaa.

B ToM cnyyae, kKorga moraiieHUe PEerucTpallMOHHON 3aluUCU 00 WIO-
TeKe MPOU3BOAUTCS B CBSI3M C MNpEKpallleHUEeM MIIOTeKU, TO 3aKjaaHas
aHHYJMpYyeTCs 1o MpaBujaM vyactu 2 m. 7 cT. 17 3akoHa (CM. KOMMEHTa-
puii K Heit). JoJKHUK MO 00s3aTebCTBY, 00€CIIEYEHHOMY MIIOTEKOI, MO-
KET 3aTpeboBaTh U TOJYYUTh B CBOE pACIOpSIKEHHWE aHHYJIMPOBAHHYIO
3aKkiagaHylo (4. 2 cTt. 25 3akoHa).

Cramba 26. [Ily6auunvii xapaxmep
2ocyoapcmeenHoil  pesucmpauuu unomexu

FocynapcTBeHHas perncTpaumns UnoTekn aBaseTcs nyeanyHosi. Jlo-
60oe /Lo Bripase nosy4nTb B OpraHe, OCYyLLeCTB/SIOLIEeM rocyaapCTBeH-
HYIO perucTpaumio rnpas, CBeAeHNs O TOM, UMEETCS JIN PerncTpaLmMoHHasT
3anucb 06 UMOTeKe COOTBETCTBYIOLLEro WMYLLIECTBa, U 3aBEPEeHHYI0
BbIMUCKY U3 PErucTpaLmoHHON 3anucu o6 uroTeke.
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Konus 3aknaaHoi, HaxoAswascs B apXvBe opraHa, OCYLECTBASIOLe-
ro rocynapCTBeHHYIO PerncTpauuio rnpas, He OTHOCUTCS K JOKYMEHTaM
ny6aMyHOro xapakrepa.

B kOMMeHTHpyeMOil cTaThe MOATBEPXKACH MPUHLIUI WHGOPMAIIMOH-
HOM OTKPBITOCTU TOCYIAapCTBEHHOW pPErucTpaiuy TMpaB Ha HEIBUXKUMOE
WMYIIIECTBO, CAEJIOK C HUM U OOpeMEHEeHUU 3TUX TpaB, paHee 3aUKCUPO-
BaHHBIM B M. 1 c¢T. 7 3aKOHa O TOCyIapCTBEHHOI perucTpauuy IpaB Ha
HeIBIXXKKMOE uMyllecTBo. JI1000i TrpakaaHWH, MPEAbsBUBIIMN yIOCTOBE-
peHue JIMYHOCTU (OYEBUAHO, MMEETCS B BHIY NOKYMEHT, YIOCTOBEpPSIO-
LU JIMYHOCTh), MTMCbMEHHOE 3asiBJcHUEe ¢ 0OOCHOBAaHMEM LieJW 3ampoca,
MOXET MOJIyUUTh WHGpOpMalMIo, coaepxainyiocss B EauHoMm rocymapct-
BEHHOM peecTpe MpaB Ha HEJIBUXKMMOE MMYIIECTBO U CIEJIOK C HUM, O JIIO-
O0M 00BEKTE HEIBUXMUMOCTU M, B YACTHOCTHU, CBEICHMS O TOM, MMEETCS
JIM PEeTUCTPALIMOHHAS 3alUCh 00 WIIOTEKE COOTBETCTBYIOILEIO MMYIIECTBA,
a TaKXe 3aBEPEHHYIO BBIITUCKY U3 PErMCTPAIIMOHHOM 3amucu 00 MIOoTeKe.

IOpuanyeckoe IULIO Takke MOXET/IMOJY4UTh Takue cBeaeHus. s
3TOTO HEOOXOAMMO MPEACTaBUTh JOKYMEHTbBI, MOITBEPXKAAIOIINE PErucT-
palVIo TaHHOTO IOPUAWYECKOTrO JIMIIAa U TMOJHOMOYUS €ro TMpeACTaBUTEs.
Boeimucku u3 EaMHOro rocymapcTBEHHOTO peecTpa IMpaB Ha HEeIBUXKUMOE
WMYILIECTBO U CHEJIOK C HUM, YTBEPXIEHHBbIC B YCTAHOBJICHHOM TOpSIIKE,
JNOJIKHBI CcOlepXkKaTh ONMUCAaHUE OObEeKTa HEIBUKMMOCTHU, 3aperucTpupo-
BaHHbIE IIpaBa Ha HEro, a TakXe OrpaHU4YeHUs (OOpeMEeHEeHUs) ITUX
npas. ClreayeT mpu 3TOM UMETh B BUIY, YTO JaHHasi MHGbOpMalus mnpe-
noctaBiisieTcs: 3a miaty. CBeleHUs] NOJDKHBI ObITh NMPEAOCTaBJICHBI B Tisi-
TUAHEBHBIN CPOK C MOMEHTa OOpallleHUs 3a HUMU JIMOO B TOT Xe CPOK
3asBUTENIO JOJKEH ObITh BbIIaH MOTUBMPOBAaHHBINM OTKa3, KOTOPBIN MO-
KeT ObITb 00XKajloBaH B cylaeOHOM mopsake. Bmecte ¢ TeM B KOMMEHTHU-
pyeMOll cTaThe MOAYEPKUBACTCS, UYTO KOMMS 3aKJATHOW He SIBJISETCS N0-
KYMEHTOM IyGJIMYHOTO XapaKTepa U COOTBETCTBEHHO €€ COAepXaHue He
JNOJDKHO PacKpbIBaThCS TEM JIMIIAM, KOTOpbIe OOpaTWIUCh B OpraH rocy-
JApCTBEHHOW PErucTpaludu ¢ Mpochb0oil O MpeAocTaBIeHUU UHMOPMaALIUU
O PErucTpalMOHHOI 3amucu 00 UIOTEKe.

Cramea 27. OQOobxcaroeanue Ooelicmeuii, C613AHHbIX
c eocyoapcmeeHHOU  pezucmpauueil  unomexu

Otka3 B rocynapCTBEHHOU PerncTpaumm nnoTeku mbo YKJIOHeHne
COOTBETCTBYIOLLIEro opraHa oT ee PerucTpaumny uiv ot Bblaayu 3akianHou
rnepsBoHa4asibHOMY 3aJsiorogepxarersito, 0Tka3 BO BHeECEHUN B perncrpaLu-
OHHYIO 3armncb 06 unoteke UCMpPaBAEHUH, MoralieHne PerucTpPaunoHHON
3anucu 06 UNnoTeke ¢ HapyLieHnemM yCTtaHOBJIEHHbIX rnpaBunl, perncrpauns
HecyLeCTBYIOLLEN NMOTEKU, 0TKa3 B OCYLLECTBIEHU nNpas, rnpeaycmMmor-
PEHHBbIX cTaTben 26 HacTosiero CDe,qepaanoro 3aKoHa, a T1akxe WHble
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AevictBus  opraHa, OCYLLECTBISIIOLLEro  rocyfapCTBeHHYI0  peructpauuio
npaB, He COOTBETCTBywlune ¢enepasibHOMy 3aKOHY, MOryT ObiTb o0b6xa-
J10BaHbl 3aWHTEPECOBaHHbLIM JIALOM B CyA, apOUTpaxHbIi cya B COOTBET-

CTBUM C rpoLeccyasbHbiM 3akoHoAaTesbCTBOM  Poccuiickori  ®eapepavmn.

ITo oOmemy mpaBwy OTKa3 B TOCYIapCTBEHHOW perucrpaiuu Ipaba
Ha HEJBUKUMOCTb WIM CAEJIKHU C Heil JINOO YKIIOHEHUE COOTBETCTBYIOIIETO
opraHa OT PerMCTpaly MOTYT ObITh oOXajoBaHHI B cyn (1. 5 ct. 131 T'K
P®). IlpaBoBble HOPMBI KOMMEHTUPYEMOI CTaTbu 0a3UpPYIOTCS Ha COOT-
BETCTBYIOUIUX TOJIOXKEHMUSIX 3aKOHA O TOCylIapCTBEHHOW pEerucTpauuu
1paB, B KOTOPBIX OMpENeSeHO Cleaylollee:

* OTKa3 B TrOCY/lapCTBEHHOW PErucTpaluu mnpaB JUOO YKIOHEHUE CO-
OTBETCTBYIOIIIETO OpraHa OT TOCYAapCTBEHHOI pPETUCTpallMd MOTYT
ObITh 00KaJT0BaHbl 3aMHTEPECOBAHHBIM JIMIIOM B CylA, apOUTpax-
HBIil cyn (. 5 cr. 2 3akoHa O TOCYAapCTBEHHOW peTucTpaiuu
MpaB Ha HEJABUKMMOE UMYILIECTBO U CIEJOK C HUM);

* OTKa3 B roCy/lapCTBEHHOW perucTpaluu 1mpaB MOXET ObITh 00XaJlo-

BaH 3aMHTEPECOBAaHHBIM JIMIIOM B CyH, apOUTpaxHbId cyn (4. 2
n. 3 ct. 20).

CraTbsl COAECPXUT TepeyeHb OCHOBAHUIA, MO KOTOPHIM BO3MOXHO 00-
>KaJloBaHUE AeHCTBUI, CBA3aHHBIX C TOCYAApPCTBEHHOU perucrpauueil uro-
teku. Ux comepkaHue HaXoIUTCSl B TIPSIMOil CBSI3U C IEMCTBUSIMU OpraHa,
OCYIIECTBIISIIONIETO0 TOCYIapCTBEHHYI0 PETUCTPAIIMIO MPaB Ha HEIBUXXUMOE
uMyiecTBo. JlaHHBIM TepeyeHb He SBJISIETCS MCUYEPIbIBAIOIIUM, YTO TO-
3BOJISIET MPABOMPUMEHUTEIIO PACIIOPSIAUTLCS TIPEIOCTaBIIEHHBIMU TpaBa-
MU B MOJIHOM oObeme. HapyleHHble TIpU 5TOM TpaBa HaxXOISTCS TIOM
cynebnoit 3ammuroi (ct. 11 'K P®D).

Cratea 28. Omeemcmeennocmov opeana,
peaucmpupyrouezo unomexy

OpraH, OCYLUEeCTBSIIOWMI roCcydapCTBEHHYIO pernucTpauvio rnpas, Ko-
TOPbIVI  3aPEernucTpupoBasna  uan AOJ/KeH Obll  3aperncTpupoBaTtb UMOTEKY,
obs3aH B cooTBeTcTBUM C [paxapaHckum  kogekcom Poccuiickori  ®enepa-
umm n crtatbervi 31 PeaepanbHoro 3akoHa ot 21 wwona 1997 roga Ne 122-p3
«O rocygapCTBEHHOUW perucTpaumn rnpaB Ha HEeABWXUMOE UMYLLEeCTBO U
CAENIOK C HWM» BO3MECTUTb 3aUHTEPECOBAHHOMY /Ly YObITKU, MPUYNHEH-
Hble CBOWMM HE3aKOHHbIMU fevicTBusMu (6e3aericTeneM), B TOM  HUCAE:

— HEeob0CHOBaHHbIM  OTKa30M B  rOCYAapCTBEHHONW pPerucTpaumy  uro-
TeKU;

— HEeoBOCHOBaHHbIM OTKa30OM BO BHECEHUW WCMPAaB/IEHUA B PEerucT-
PaUNOHHYIO  3arUCh;

— 3a4epxkori B rocyAapCTBEHHOUW  Peructpaumv  UrnoTeku  CBEepx
yCTaHOB/IEHHOIoO cpoka;
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— rocynapCTBEHHOV PErnCcTpaumner MnoTeku ¢ HapyLueHnem Tpebo-
BaHWi, NpeabsB/ISeMbIX 3akoHodaTenscTBoMm Poccurickori depepaummn k
COZEPXAHUIO PErnCTPaLMOHHON 3anucu, Wim C UHbIMU OLIMOKaMu;

— HecoboaeHnem TpeboBaHuii nyHkTa 3 ctatbu 22 HacToswero @e-
JepasibHOro  3aKoHa;

— YKJIOHEHWEM OT Bblaa4yu 3aknagHol (aybnuvkarta 3akniafHou);

— HernpaBOMEPHLIM [OralleHNEM PErnuCTPauUnOHHON 3anucu;

— Heob0oCHOBaHHbIM OTKa30M B COBEPLLEHUN IEVICTBU, MPEAYCMOT-
PEeHHbIX cTaTbeli 26 HacTosLero PegepasibHOro 3aKoHa.

OpraH, KOTOpPBI 3aperucTpupoBa WM JOJKEH ObLI 3aperucTpupo-
BaThb MIOTEKY, 00s13aH B COOTBETCTBMU C [paxkmaHcKuM Komekcom Poc-
cuiickoii @enepallu BO3MECTUTb 3aMHTEPECOBAHHOMY JIUIYy YOBITKH,
MPUYMHEHHBIE CBOMMM HE3aKOHHBIMU JeicTBUSIMU (Oe3IeiiCTBUEM), B TOM
quce:

* HEOOOCHOBAaHHBIM OTKAa30M B TOCYJAapCTBEHHOW pPErucTpaluyd WIIO-

TEeKU;
* HEOOOCHOBaHHBIM OTKa30M BO BHECEHUU UCIIPABJIEHU B perucrpa-
LIMOHHYIO 3aMNCh;

* 3a7epXKKOU B TOCYyJapCTBEHHOU perucTpanuu HUIOTEKU CBEPX YCTa-
HOBJIEHHOTO CpOKa;
roCynapCTBEHHON perucrpalueil MMmoTeKu ¢ HapylleHueM TpeOoBa-
HUI, MpeabsBIsSIeMbIX 3aKOHOOATeIbCTBOM Poccuiickoit deaepaunu
K COJEpP>KaHUIO PErMCTPAllMOHHON 3aMKCH, WIM C UHBIMU OIIIMOKaMU;
HecoOmoAeHreM TpeboBaHMil MyHKTa 3 cT. 22 Hactosiero dene-
paJIbHOTO 3aKOHa;

* YKJIOHEHMEM OT BbIJa4yM 3akjagHou (mybJauKaTa 3aKJIagHOM);

* HeNpaBOMEPHBIM TOTAlICHWEM PEeTMCTPAllMOHHON 3aluCy;

HenpaBoMmepHoe moraiieHWe pPeruCcTPallMOHHOM 3alKiCU BO3MOXHO
npu HecoOmwoaeHun Hopm pasnena VI IlpaBun BegeHuss EnuHoro rocy-
JapCTBEHHOTO peecTpa MpaB U cTaThM 25 3akoHa (CM. KOMMEHTapuii K
Heli). HeoOocHOBaHHBIN OTKa3 B MPEOOCTaBICHUU CBEACHUI O TOM, HMe-
eTCsl JIU perucTpallioOHHAas 3aluch 00 MIOTEKE COOTBETCTBYIOILETO MMYIIIe-
CTBa U B BblJau€ 3aBEPEHHOI BBINUCKU W3 PETUCTPALIMOHHOUW 3amucu ob
unoTteke (CM. CT. 26 3aKoHa MU KOMMEHTapuii K Heil), BO3MOXEH, €CIU He
co0JII0al0TCsl YCJIOBUS TIOJIyYeHUs] MHDOpMAIlUU O 3aperucTpUPOBAHHBIX
MpaBax Ha OOBEKThl HEJBUXMMOTO MMYIIECTBA M JAHHBIX MX ydyeTa, KOTO-
pble ornpenefieHbl B cTaThe 8 3aKOHa O TOCYNapCTBEHHOW perucrpauuu
npas.

Cogaepxalmuiica B cTaTbe 28 3aKoHa IepedyeHb BUIOB HapYLICHUN SIB-
JISIETCSI MCYEPITbIBAIOIIMM (3aKpbIThIM). Bo-TiepBbIX, MHBIE MpaBOHApYIIE-
HUs OpraHa, KOTOPBIM 3aperucTpupoBajl WIM JOJKEH ObLI 3aperucTpupo-
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BaTh UIOTEKY, B 3aKOHE He Ha3BaHbl. BO-BTOPBIX, OTBETCTBEHHOCTb TOCY-
JapCTBEHHOrO0 oOpraHa IMpPaKTHUYECKU ITIOBCEMECTHO OrpaHMYeHa U
HECOMNoCTaBMMa C OTBETCTBEHHOCTbIO IMPU OCYILIECTBJIEHUU MpEAIPUHUMA-
TEJIbCKOUW JAesiTeibHOCTH. [IpyHUMasi BO BHUMaHUE OTCYTCTBUE Yperysiu-
POBaHHOTO B 3aKOHOATEJIbCTBE PEaTbHOTO MEXaHW3Ma BO3MEILEHUs TOoCy-
JapCTBEHHBIMU OpTaHAMU MPUYUHEHHBIX (PUBUYECKUM U IOPUIANYECKUM
JIVLIaM YOBITKOB, a TakXXe CJIOXHYI (DMHAHCOBYIO CUTYallMIO0 B TOCYAapCT-
Be, B HacTosllIee BpeMsl U Ha 0003puMoe Oyayiiee lieJecoodpa3Hee 3aaeil-
CTBOBaTh Ha MPAKTUKE WHbIE MEXaHU3Mbl TOCYIapCTBEHHBIX TapaHTUIl 3a-
PEeTUCTPUPOBAHHBIX MpaB. B 4acTHOCTU, 3TUM LEIIM MOXKET U IOJKHO
CJIyXUTh CO3[IaHUE OpTaHaMu MO PeTHCTpaluu mpaB JubO cyObeKTamu
Ddepepanyy cnelyalbHbIX TaAPAaHTUMHBIX (CTpaxXxoBhiX) (oHOOB, Ha (dop-
MUPOBaHUE KOTOPBIX MOXET HAIpaBJISAThCS YaCTh CPEICTB, MOJIy4aeMbIX B
BUJE MJIaThl 3a TOCYAapCTBEHHYIO peructpanuio npas (1. 3 c¢r. 11 3akoHa
0 TOCYIapCTBEHHOI perucrpaluu IMpas).

I'masa V. OBECIIEYEHUE COXPAHHOCTHU NMMYIIIECTBA,
SAJIOZKEHHOTO ITO JOTOBOPY OB UIIOTEKE

Cramea 29. Iloav3oeanue 3aaozodamenem
3A40HCEHHBIM umyuiecmeom

1. Banorogatesib COXpaHAET NpaBo MoJb30BaHWs MYLLIECTBOM, 3a/10-
XXEHHbIM 110 4oroBopy 06 unoteke. 3asoroaatesib Brpase Ucrosib30BaTh
3TO MMYLLIECTBO B COOTBETCTBUM C €ro Ha3Ha4YeHNEM.

Ycnosus goroBopa 06 MIOTEKE, OrpaHuuvBalolme 3TO fpasBo 3aso-
roaareJsisl, HAYTOXHbI.

Ecnn nHoe He npeaycMOTPEeHO [0rO0BOPOM, [PU M0JIb30BaHUM 3aso0-
XXEHHbIM UMYLLIECTBOM 3a/s10roAatesib He [AOJIKEH AO0MNyCcKaTb YXYALLIEeHNS
MMYLLIeCTBA 1 YMEHbLLIEHWUS er0 CTOUMMOCTU CBEPX TOro, 4TO BbI3bIBAETCS
HOPMaJibHbIM ~ U3HOCOM.

2. 3anoropatenb BripaBe U3BJeKaTb U3 UMYLLIECTBA, 3a/I0XEHHOro o
zorosopy 06 urnoteke, mnaoabl u goxodel. 3anoroAaepxatesib He npuoob-
peTtaeT npas Ha 3TV Ma0Abl U AOXOAbI, €C/IM UHOEe He MpPeayCMOTPEHO
J10roBOPOM 00 MUroTeke.

IMpennvcanusi myHKTa | KOMMEHTHPYEMOW CTaThbU aHAJOTMYHBI COOT-
BercTBylomnM IpaBuwiaM 'K P® o 3anore 6e3 mepemayy 3aj10KEeHHOTO
uMyllecTBa 3ajorogepxarento (m. 1 cr. 338), o comepXaHUU U COXpaH-
HOCTHU 3ajloKeHHOro umyiuectBa (CT. 343), o IMOJIb30BaHUM U paclopsiKe-
HUM IIpeaMeToM 3ajiora (cm. 346). B maHHOI cTaThbe Ha3BaHHbIE HOPMbI
I'K P® kKoHKpeTHM3MpPOBaHbI MPUMEHUTEIbHO K 3aJIOTY HEIBMXUMOCTU
(umoTtexe).
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ITpaBo moJb30BaHMUs MPEIMETOM 3ajiora Mo OOIIeMy MpaBUIy IpH-
HaaJeXXUT 3aJlorofaTesio, KOrma IMpeaMeT 3ajiora ocraeTcs y Hero. He-
IBUKMMOCTh — ocoObrii Bua mmyinectBa (ct. 130 TK P®), a moromy
3aJJ0KEeHHBbIE 00BEKTHl HEIBUXKMMOTO HMMYIIIECTBa BCErma OCTAaloTCS Y 3a-
JlorojaTeNisi, U OH COXpaHsET MPaBO MOJb30BaHUS HEIBUXMMOCTBIO.
ITpu aTOM HeobGXOMMMO COOMIOAATh 00sI3aTeIbHOE YCJIOBHUE: MCIIOJIb30Ba-
HUE UMYIIECTBa JOJKHO MPOM3BOIUTHLCS B COOTBETCTBUM C €ro HasHaye-
HHUEM, TO €CTh HOCHUTH IIeJIeBOM XapakTep. Hampumep, kujioe momerie-
HUE TIPU €r0 MCITOJb30BAaHUM HEe MOXET OBITh MpEeBpaIleHO B HEXUI0e, U
HaobGopot. [loaTomy MepeMeHa 1ieJIeBOro Ha3HaueHUsI 00beKTa HeIBUXKM-
MOCTHU BJleYeT M3MEHEeHHe IMpeaMeTa UMOTeKH CO BCEMU BBHITEKAIOUIMMU
OTCIONA JIJIST 3aJIOromaTesisl MOCHeNCTBUSAMU (CM. cT. 35 3aKoHa M KOM-
MEHTapuii K Hel). !

3akoH (4. 2 m. 1 cr. 29) 3amuminaer mpaBo 3ajorogartesiss Ha TMOJIb30-
BaHUE 3aJI0)KEHHBIM HMMYILECTBOM, W MO3TOMY €CJIM B TEKCTe HOroBopa 00
unoteke (cM. cT. 9 3aKoHa U KOMMEHTapuii K Heit) OyayT comepKaTbcs
ycJIoBUSI 00 OrpaHMYEHUM YKa3aHHBIX IIpaB, TO OHM HUYTOXHBI (cT. 180
I'K POD).

ITo 3akony (4. 3 m. 1 cT. 29) npu NMOIBL30BAHUU 3AJTOXKEHHBIM UMYIIIE-
CTBOM 3aJioTofaTe]ib He NOJIKEH, €CIM MHOEe He TPEeIyCMOTPEHO IOTOBO-
poOM, HOTycKaTh YXYIIICHWS] UMYIIECTBA W YMEHBIIEHHUS €r0 CTOMMOCTH
CBepX TOTO, YTO BBI3BIBAE€TCS HOPMAJTbHBIM M3HOCOM.

DopMYTUPOBKY <«IPH TOJH30BAHUU 3aJTOXEHHBIM UMYIIECTBOM»
HeJIb3sT TIPU3HATh yOAYHOM, MOCKOJIbKY B COOTBETCTBUM C Hell 3ajoroma-
TeJb CTAHOBUTCS OTBETCTBEHHBIM M 3a YMEHbIIIEHWE CTOMMOCTU OOBeKTa
HEIBUXXUMOCTH, KOTOPOE MOXET IMPOU3OUTU BCIEHCTBUE HM3MEHEHUS
LIEHOBOM CUTyallMW Ha pbIHKe. B yKaszaHHOUW MpaBOBOW KOHCTPYKIIUH,
VYUTBIBasE e€e¢ OMCIIO3UTUBHBINA XapakTep, IeJecoo0pa3HO NMPUMEHSTH
CJIOBOCOYETAHUE <«BCJIEICTBME TOJb30BAHMUS 3aJIOKEHHBIM WMYIIECT-
BOM», TTOAYEPKUBalollee MPUINHHYIO CBSI3b COCTOSIHUSI MMYIIIECTBA U €T0O
CTOMMOCTH C BO3IEUCTBMSIMU Ha HUX 3anoromateis. [lox dusmyeckum
WU3HOCOM KOHCTPYKIIMM, 3JIEeMEHTa, CUCTEMbl MHXXEHEepHOro obopyaoBa-
HUS W 3JaHUS B 1eJIOM CJIeAyeT MOHWMATh yTpaTy UMM NepBOHAYATbHBIX
TEXHUKO-3KCIIyaTallHOHHBIX Kav4ecTB (IMPOYHOCTU, YCTOMYMBOCTU, Ha-
NEeXHOCTH W NIp.) B pe3yJbTaTe BO3ACHCTBHUS MPUPOTHO-KIMMATHIECKHUX
(hakTopoB M KU3HEACATEIBHOCTU 4YesoBeka. IIpaBuyo myHkra 2 cT. 29
3aKoHa KoppecnoHaupyeT ¢ HopMmoit nyHkTa 1 c¢T. 346 TK P®. OgHako
M B TOM U B APYroM cliydyae 3aKOHOAATeIb He BKJIOUMJ MPOAYKIIUIO B
rmepedeHb OJiar, TMOJyYaeMbIX 3ajorojaTesieM OT UCIOJIb30BaHMS 3ayio-
KEHHOU HeABMXXUMOCTU. OTipenelisis MpaBOMOYHOCTD 3aJ0TOAepXKaTeNs
Ha W3BJieKaeMble 3aJOrofaTeieM IIJIOABl M TOXOABbI M3 TpeaMeTa WITOTe-
KM, 3aKOHOIATEIb CIeNal 3Ty HOPMY AUCTIO3UTUBHOIM. [loaTomMy eciu
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JOroBOpoM 00 HIToTeKe npeayCMOTpEHO, TO 3aJIOTOACPXKATEIb MOXET
MMETH ITpaBa Ha IIJIOALI WU JOXOIbI (HaHpI/IMep, OHM CJIyXXaT CpE€IACTBOM
noralmeHuda OCHOBHOIO O6$I3aTCJ'[I>CTBa).

Crama 30. Codepycanue u pemonm
3A10HCEHHO020 umywecmea

1. Echv  pgoroBopom 06 wurnoteke He npeaycMoOTPeHo uHoe,  3anoroga-
Teslb  00s13aH NoAAepXuBaTb UMYLLECTBO, 3aj/l0XeHHOe 10 J0roBopy o6
urioTeke, B UWCMPaBHOM COCTOSIHUW, W HECEeT pacxodbl Ha codepxaHue
3TOro MMyLecTBa L0 [PEKPAaLLEeHUsT UMNOTEKU.

2. Ecnm  pgoroBopom 006 uvnoTeke He peaycCMOTPEHO uWHoe,  3anoroga-
TeJ1b 06ﬂ3aH rnpon3BoaAnNTb TeKyLLU/lﬁ n  KanutasbHbIV PEeMOHT umMyllecTBa,
3a/I0XeHHOro o pgoroBopy o006 wurnoteke, B CPOKW, YCTaHOBJIEHHble ene-
pasibHbIM ~ 3aKOHOM,  WHbIMW  1pPaBoOBbIMM  akTamu  Poccuiickori  Penepaumm
(nyHkTbl 3w/l cTtatbu 3 [paxaaHckoro koaekca Poccuiickoii  ®enepa-
uum), WA B NPEAyCMOTPDEHHOM UMW [OpsiAKe, a €Ccan Takume CPOKU He
ycTaHoBJIeHbl — B pa3yMHbI€  CPOKU.

ITo o6iieMy TpaBuWIy 3ajiorojaTelib, OCTaBasiCh COOCTBEHHUKOM 3aji0-
JKEHHOTO MMYIIECTBA, HEeCeT OpeMsl ero CoAepXaHUs M PacXoIbl MO IOMI-
NEPXaHUIO ero B MCIIPaBHOM COCTOSTHMM. BMecTe ¢ TeM 3Ta HOpMa MMeeT
IVCTIO3UTUBHBIN XapaKTep, M B JTOTOBOPE MIIOTEKH MOXET OBITh IMpery-
CMOTPEHO, 4YTO YKa3aHHBbIC PAacXOIbl MOTYT OBITh BO3JIOKEHBI Ha APYTHX
JIVL, B TOM 4YUCJIe W Ha 3ajorofepxkateis. «McrpaBHoe cocTosHUE» —
TeXHUYECKMI TepMUH, IMPEIojaraloinii, 4To JaHHBIA O0OBEKT OTBeYaeT
BCeM TpPeOOBaHUSIM, YCTAHOBJIEHHBIM HOPMATHUBHO-TEXHUUYECKOW TOKYMEH-
Tanueir. DTo Gojee MUPOKUN TEPMHMH IO CPAaBHEHUIO C TEPMUHOM «pabo-
TOCITOCOOHOE COCTOSIHUE», TMOJ KOTOPHIM MOHMMAETCS TaKOe COCTOSHUE
00beKTa, TIPU KOTOPOM OH MOXKET BBITIOJHSITh CBOM (DYHKIIMU, XOTS W HE
OTBEYAeT BCEM TEXHUYECKUM TPeOOBAHUSIM.

TTyHKT 2 KOMMEHTUPYEMOM CTaThbM COMAEPKUT TUCIO3UTUBHYIO HOPMY,
B KOTOPOI U3JIOXKEHO 00lIliee MPaBUIO O TOM, YTO OOSI3aHHOCTBIO 3aJI0TO-
JaTeNsl SIBJIsIeTCSl TTPOU3BOACTBO KaK TEKYIIEro, TaK W KalMTaJIbHOTO pe-
MOHTa 3aJI0KEHHOTO MMYyIecTBa. 1ol TeKyIIMM PEMOHTOM ClieAyeT MOHU-
MaTh UCIpaBJIeHUE MOBPEXICHUM WU €CTECTBEHHBIX YXYIIICHUN WMYIIIe-
CTBa, HE HapyHIAIOIIMX €ro IEeJOCTHOCTh, He MOBJEKIINX pa3pyliecHUe
WY TOPYY €ro CYIIEeCTBEHHBIX YacTeil. KamuTanabHBI pPEeMOHT O3HayaeT
BOCCTaHOBJIEHUE IIEJIOCTHOCTH UMYIIECTBA, €r0 CYIIeCTBEHHBIX YacTei,
TpeOylolliee 3HAYMTENbHBIX 3aTpaT (HAIIpUMEp, 3aMeHa TMepeKPBITU B
xujioM nome). K KamuTaabHOMY PEMOHTY OTHOCHMTCS Takxke oOIas Mo-
NepHU3alNsT 00beKTa HEIBUXKMMOCTH (ITOJIHASI 3aMeHa CUCTeMbl KaHaJIu-
3anuu). PasyMHBIN CPOK SIBJISIETCS OLIEHOYHBIM MOHSTHEM M OINpeAessieT-
Cs C YYETOM COCTOSIHUSI OOBEKTa HEIBUKUMOCTH.
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Crams 31. Cmpaxoeanue 3a10%#CeHHO020 UMYyulecmeda
U OmeemcmeeHHOCMU 3aeMWuUKa 3a Heeolspam Kpeouma

1. CTpaxoBaHvue UMYLLECTBa, 3a/l0XEeHHOro o [goroBopy o006 wunoTeke,
OCyllecTB/iIieTcsl B COOTBETCTBUU C YCJIOBUSIMW 3TOro A0roBopa.

2. Mpu otcytcTBUM B p[oroBope 00 UNOTEKe UHbLIX YCJ0BUK O CTpaxo-
BaHUW  3aJIOKEHHOro uvMyllecTsa 3asorogatesb 00s13aH CcTpaxoBaTtb 3a
CBOVi CYET 3TO UMYLLECTBO B [10/IHOW CTOMMOCTU OT PUCKOB yTpaTtbl v MO-
BpexXaeHus, a ecin rnoJsiHasi CTONMOCTb nMmyuiecTea rpessbillaet pasmMmep
0becrieyeHHoOro uroTekoy 00s3aTesbcTBa — HAa CYMMY HE HUXE CyMMbl
aTOro 06s5i13aTesbCTBa.

3. 3anorogepxarenb uMeeT rpaBO Ha YAOBJIETBOPEHUE CBOero Tpe-
6oBaHns o  0053aTesIbCTBY, obecrneyeHHOMy  WUMNOTEKOM,  HEernocpPencTBEH-
HO U3 CTPaxoBOro BO3MELUeHUs 3a YyTpaTy WM [0BPEXAEHNE 3a/I0XKEeH-
HOro uMyLLecTBa HEe3aBUCUMO OT TOro, B 4blO [10/1b3y OHO 3aCTPaxoBaHo.
3710 TpeboBaHne roasexuT  YOOBJ/IETBOPEHUIO npenmyLecTBeHHO nepen
TPEbOBaHUAMY  APYrUX KPEeaWTOPOB 3asorojatrenss M Jil, B 4blO0  [10/1b3Y
OCYLECTB/IEHO  CTpaxoBaHWe, 3a WU3bSITUSIMKY,  YCTaHOBJIEHHbIMM  Genepasb-
HbIM 3aKOHOM.

3anoroanepxaresns snviaeTcss rpaBa Ha yAOB/IETBOPEHUE CBOero Tpe-
00BaHWs M3 CTPaxoOBOro BO3MELUEHUs, €Ciu yTpara WJin [0BPEeXAEHNEe
nmMmyuiecTtsa ripon3oLusii rno ripyndnHamMm, 3a KOTopble OH oTBe4Yaer.

4. 3aemiymk, aBAsOWMICS  3asorogatesemM o AoroBopy 06  urnoteke
Xwnioro goma uwJinv KBapTuvpbl, BripaBe 3acTtpaxoBatb pPUCK cBoeli OTBeTCT-
BEHHOCTU repes KpeauTOpOM 3@ HEUCIOJSIHeHWe WaW  HeHaasexallee uc-
nosiHeHne o06si3aTesnibCTBa MO BO3BPATy KpeauTa.

,ﬂOI’OBOp CTpaxoBaHvisi OTBETCTBEHHOCTU 3aemMuiuka [AO0JIKeH 6blTb 3a-
KJIHO4YEeH B nosib3y KpeguTopa-3asorogepxaress (Bbirogonpuobperartens).
lpn nepexone npaB kpegutopa B o00si3aTenbCcTBe, 00ECrNeYyeHHOM  3aJio-
rom HeABVXKNMOro nmyuiecTBa, rnpasa Bblro,qonpwoéperarenﬂ no A4oroBso-
py CTpaxoBaHusi epexofsitT K HOBOMY KpeauTopy B [OJHOM ob6beme.

CtpaxoBasi CymMma [0 [OroBOpy CTpaxoBaHwWsi OTBETCTBEHHOCTU 3aeM-
wmka He pgoskHa rnpesbiwarts 20 % CTOMMOCTU 3a/I0KEeHHOro MMYLLEecTBa.
CTanOBaﬂ rnpemuvsi ynna4yunBaetcs eNHOBPEMEeHHO B CPOK, YyCTaHOBJI€H-
HbIVi goroBopomMm cTpaxoBaHusi. [lpy oOTka3e cTpaxoBaTtess OT 4oroBopa
CTpaxoBaHus yrnna4eHHas CTPaxoBLUNKY CTpaxoBas rnpemuvsi He nognexurt
BO3BpATYy.

CTpaxoBbiM cJjlydaeM [0 [LOroBopy CTpaxoBaHWsi OTBETCTBEHHOCTW 3a-
emMLmka SBASETCS (QakT npeabsaBAeHus K HeMy KpeaumTopoM TpeboBaHus O
rnoraweHnn Kpeanta npuv Heagocrarto4HoCTU y KpeagunTopa JAEeHEeXHbIX
CPEACTB, BbIPYYEHHbIX OT peanu3aumm 3a/0XEeHHOro UVMYyLecTBa u pacrpe-
AeJIeHHbIX B rnopsake, YyCTaHOBJ/IEHHOM 3akoHo4aTtes/ibCTBOM 06 urioteke.

B cootBeTcTBUM ¢ MPUHSTON MPaBOBO KOHCTpyKuMen (rmoam. 1 m. 1
c1. 343 TK P®) crpaxoBaHMe 3aI0KEHHOTO MMYILIECTBA OCYLLIECTBIISIETCS
B COOTBETCTBUM C YCJIOBUSIMU JIoroBopa o0 urnoteke (1. 1 cr. 31 3akoHa).
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Taxkum obGpa3om, Ha 3ajorojaresisi, IOMMUMO COJAEpXaHUS W PEMOHTa 3a-
JIOKEHHOTO MMYIIIECTBA, BO3JlaraeTcsl elle OlHa OOSI3aHHOCTh — 3alluTa
MpeaMeTa UIMOTEKU TMOCPEICTBOM CTpaxoBaHUs. DTa 00S3aHHOCTb, MPO-
elMpysICh Ha UIOTEYHbIE OTHOILIEHUSI, BBITEKAeT U3 OOILEro npasuiia, Io
KOTOPOMY DUCK CJIyYallHOW TUOeNM WM CIydaliHOTO TMOBPEXICHUS UMY-
mecTtBa HeceT ero cooctBeHHUK (cT. 211 'K P®), MOCKOIBKY HET JIHUII,
Ha KOTOPBIX MOXET OBbITh BO3JIOXKEHA OTBETCTBEHHOCTh 3a peayiu3aiuio
YKa3aHHBIX PUCKOB, TO €CTb T'MOeib U TOBpEXIEeHWE HUMYIIEeCTBa. DTO
TakXe oTpaxkeHo B 1. 1 cT. 344 K PD.

OGecrieyeHre CTPaxOBOW 3alUTHI 3aJIOKEHHOTO MMYIIECTBA SIBJISIETCS
00s13aTeIbHBIM YCJIOBMEM JIoroBopa o0 umnoteke. Ha a1o B myHKTEe 2 KOM-
MEHTUPYEMON CTaTbM YKa3bIBAIOT cleayroniue GopMyJIMPOBKU: <«IPU OT-
CYTCTBUM B JIOTOBOpE 00 UITOTEKE MHBIX YCJIOBUI O CTpaXOBaHWUM, 3aJIOTO-
narefib 00s13aH CTpaxoBaTh 3a CBOW CUET».

BxkitoueHre HOPMBI O CTPaXOBaHUM B 3aKOH €Ille HE CBUACTEIbCTBYET
00 OTHECEeHUU yKa3aHHOTO CTPaxOBaHUs K 00s3aTeIbHOMY BUIY, KaK 3TO I0-
HUMaeTcs B COOTBETCTBMU cO cTaThbeil 4 3akoHa P® ot 27 HostOps 1992 r.
Ne 4015-1 «O0 opranuzauum cTpaxoBoro geia B Poccuiickoit Denmepa-
uuu» u ctatbsiMu 935 u 936 'K P®. /lanHble 3aKOHOIATENbHBIC aKThI
YCTaHaBJIMBAIOT, YTO 00s3aTeIbHOE CTPAXOBAHUE OCYIIECTBIISIETCS B CUITY
denepanbHOTO 3aKOHA, OMPEAEISIONIEro MOPSIAOK U YCIOBUS TIPOBEIEHUS
KOHKPETHOTO BHUa 00si3aTesbHOTO cTpaxoBaHus. Hamnpumep, ®enepanib-
Hblil 3ak0oH oT 29 uronsg 1998 r. Ne 135-b3 06 olLeHOYHO# AesATebHOCTH
MpeaycMoTpesl B cTaThe 17 00s3aTebHOCTh CTPaXOBAaHUS TI'pakJIaHCKOM
OTBETCTBEHHOCTH OLIEHIIUKOB. OQHAKO 3TOT 3aKOH HE OMpeAes Ui Mopsi-
JIOK W YCIIOBUSI TIPOBEJEHUsI NTAHHOTO BHa 00sI3aTeIbHOTO CTPaxOBaHUS.
B sroit cBS3M, HECMOTpPsSl Ha 00S3aTeIbHOCTh JAHHOTO CTPaXOBaHUSI, OHO
OCYILIECTBIISIETCS B TOOPOBOJIbHOI (hOpMe B COOTBETCTBUU C JOTOBOPaMHU,
3aKJII0YaeMbIMUA Ha OCHOBAaHWM JIMIIEH3UPOBAHHBIX MPAaBUJI CTPaXxOBaHUSI.

IIpaBuna, comepxammecsa B moanyHkrte 1 1m. 1 cr. 343 'K P®, Bocmpo-
U3BeICHBI B MyHKTe 2 KOMMEHTHpPYEeMOI cTaTbu. JlaHHash TUCITO3UTUBHAS
HOpMa yCTaHABJIMBAET PsII TPeOOBAHUI K MOPSIAKY MIPOBEACHUS CTPAXOBAHUS:

— pacxoibl MO CTPaXOBaHUIO HECeT 3aJiorojaTelib;

— 3aJIO’KEHHOE MMYIIECTBO CTpaxyeTcs Ha IMOJIHYI0 CTOMMOCTh, a ec-
JIM TOJTHAas CTOMMOCTh MMYIIECTBa MpEBBIIIAeT pa3Mep 0O6eCIedyeHHOTO
WUTOTEKOM 00s13aTeIbcTBAa, — Ha CYMMYy He HUXXe 3TOro 00s13aTesbCTBa;

— CcTpaxoBaHHME TIPOU3BOIUTCS OT PUCKOB YTPAThl U MOBPEXKICHMSI.

Ilnara 3a cTpaxoBaHWe, MMEHyeMasi CTpaXOBOM IpeMHUEi, TpeacTaB-
JIsieT co0Oi TPeTyCMOTPEHHYIO TOTOBOPOM CTPaXOBaHUS IEHEXHYIO CyM-
My, TIOIJICXKAIyl0 yIUIaTe CTPaXOBIIMKY B KayecTBe BO3HArpaXaeHUs 3a
TO, YTO OH NIPUHUMAET Ha cebsl PUCK YOBITKOB U 00S13yeTCsl BO3MECTUTD UX
P HACTYIUICHUM CTPaxoBHIX coObitvit (cT. 954 'K P®).



UIIOTEKA. KPEJIUT.
200 KOMMEHTAPUH XUIHIIHOIO 3AKOHOJATEIBCTBA S

ITo obmemy npaBuity (1. 2 ct. 947 'K P®) npu cTtpaxoBaHUU UMY-
IeCTBa, €CJIM JTOTOBOPOM CTPaXOBaHUs He TPEAyCMOTPEHO MHOE, CTPaxo-
Bag cymMMa (cymMMa, B IIpelejiaX KOTOpPOI CTpPaXOBIIUK "00s3yeTcsl BBHI-
IUIATUTh CTPAaxXxOBO€ BO3MeENIeHUE IO JOTOBOPY MMYIIECTBEHHOTO CTPAxXo-
BaHMS) He HOJKHA TIpeBBIIIATh €ro JIeUCTBUTEIbHYIO CTOMMOCTH
(cTpaxoByI0 CTOMMOCTb) B MECTe €TO HaXOXACHUs B IE€Hb 3aKITIOUYECHUS
noroBopa cTpaxoBaHus. [Ipu persiaMeHTallMM CTPaXOBBIX OTHOIIECHUI
VIOTPEOIAIOTCS TEPMUHBI <«ITOJHAs CTOMMOCTb» W «IeWCTBUTEIbHAS
CTOUMOCTb». KOHKpeTusanusi 3TUX MOHSITUI COmepKUTCS B cT. 7 3aKo-
Ha 00 OILIECHOYHOU NesTeTbHOCTH. B ciy4yae ecii B HOpMAaTUBHOM IIPaBO-
BOM aKTe, comepxkalieM TpeGoBaHUe 00s13aTeIbHOTO MPOBEAECHUS OLICHKU
KaKoro-jnbo o0beKTa HEABUXKMUMOCTH, He OIpeleleH KOHKPETHBINA BHI
CTOMMOCTH 3TOTO 00BEKTa, YCTAHOBJICHUIO TOJJIEKUT PHIHOYHAS CTOM-
MOCTh JAaHHOTO OGBEKTa'.

IIpu 3aKkiIl0YeHUU TOTOBOpa CTPaXOBaHMS WUMYINECTBA CTPAXOBIIUK
BIIpaBe MpPU HEOOXOAMMOCTU Ha3HAYUTh IKCIEPTU3Y (OLIEHKY) B IENSIX
YCTaHOBJICHUSI €T0 JNEUCTBUTENbHOUM cromMmoct (1. 1 cT. 945 TK PD).
B tpeGoBaHMIX O cTpaxOBaHUM 3aJ0XeHHOro mmyiiectna (m. 2 cr. 31 3a-
KOHa) MMeeTCs OrOBOPKa O BO3MOXHOCTH CTPaxXOBaHUs Ha CyMMY HIUXe
MOJTHOW CTOMMOCTHM MMYIecTBa (00IIMe HOPMBI 00 3TOM coaepXKaTcs B
ct. 949 TK P®); crnenoBarenbHO, MpeaycMaTpUBAETCsS MPOIMOPILIMOHATb-
Has (moJieBasl) cCHCTeMa CTPaxXOBOro obecredeHMsT —" CII0CO0 CTpaXxOBaHUS
Ha YCIIOBMSIX, TPEIyCMaTPUBAIOIIMX BBHITUIATY CTPaXOBOTO BO3MEIICHUS B
pa3Mepe TaKoi 4acTW ymiepb6a, KaKylo CTpaxoBasi CyMMa COCTaBJIeT IO
OTHOIIEHUIO K CTPAaXOBOW CTOMMOCTH, TO €CTh IO OTHOIIECHWIO K BEJIMYU-
He, KOTOpasl IMOJydeHa B pe3yJbTaTe OLIEHKM NEWCTBUTEIbHON CTOMMOCTHU
0o0beKTa cTpaxoBaHUs. Hanuuue maHHOW OTOBOPKMU TMO3BOJISIET CHU3UTH
pacxombl 3aeMIIMKa Ha TpOBedeHWE JaHHOTO BHAAa CTpaxOBaHUs, IO-
CKOJIBKY CTpaxoBOH Tapud MpeacTaBisieT co0Oil CTaBKY CTPaxOBOTO B3HO-
ca ¢ eIUHMIIBI CTPaxXoBOM CyMMBbI. OJIHAKO CTpaxOBaHUE Ha CYMMYy HUXe
MMOJTHOM CTOMMOCTU MMYIIECTBA TMOBBIIIAET PUCK 3aeMINNKa, KOTOPOMY B
5TOM cllyyae TIpU HACTYIUIEHWU CTPaXOBOTO COOBITHS yIepO OymeT Bo3Me-
IeH He B pa3Mepe IMOJHON CTOMMOCTU OOBeKTa HEIBMXXKUMOCTH, a TOJBKO
B COOTBETCTBYIOILIEH MOJIe, MOKPBITOM CTpaXOBaHUEM.

YKa3aHHOE TIPaBUIIO TTOMIEXUT NIPAMEHEHHIO U B CJIy4ae MCIIONb30BAHUSI B HOP-
MATHBHOM IIPAaBOBOM aKTe He IPEeIyCMOTPEHHBIX YKa3aHHbIM DefepaibHbIM 3aKOHOM
i cranaaptamu otieHku TepmMuHoB (FOCT P 51195.0.02-98. EnuvHas cuctema oreH-
KU MMYLIECTBA. TepPMUHBI ¥ OIIPEeIeIeHHMs ), ONPEAEIISIONINX BUI CTOMMOCTH OOBEKTa
OLIEHKH, B TOM YHCJIE TEPMHHOB <«I€HCTBUTEJbHAS CTOMMOCTb», «pa3yMHas CTOM-
MOCTh», «IKBUBAJIEHTHAs CTOMMOCTE», «pPeaibHast CTOMMOCTb» H.JIp.
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Cratbsd 32. Mepot no npedoxpanenuio
3A10M4CEHHO020 uUMyWleCcmea om ympamol U NOGPEHCOCHUS

Ans  obecriedeHnsi  COXPaHHOCTU  3a/IOXKEHHOr0  UMYLUecTBa, B  TOM
qucrsie O/ 3aunTtbl ero OT rnocsirare/ibCTB TPpeTbUX JiNL, OrHSs, CTUXUIHBIX
bencTeuii, 3anorogaresib 00513aH MPUHMMATb MEPbI, YCTaHOBJIEHHblE —ene-
pasibHbiM  3aKOHOM, WHbIMKM  paBoOBbIMW  akTamy  Poccwurickori  Peaepaumm
(nyHkTbl  3uJl ctatbu 3 [paxgaHckoro koaekca Poccwrickori ®denepauymm)
u pgoroBopoM 006 WUNOTEKe, a €C/u OHU HEe YCTaHOBJIEHbI — HEobXoAUMbIE
Mepbl, COOTBETCTBYyKOLNE 06bl'-IHO npeabsiB/isieMbIM TpGﬁOBaHl/lﬂM.

B cnydae peasbHOUM yrpo3sl  yTpaTbl  WAWN  [10BPEXAEHUsT  3a/10KEHHOIro
umylecTsa 3asorogatesib  00si3aH yBeAOMUTb 00 39TOM 3asiorogepxare-
JIs, ec/in OH eMy W3BEeCTEH.

IMockobKy 3aJIOKEHHOE MMYILECTBO OCTAaeTCsl BO BJIAJCHUM 3aJIOTO-
Jnartesisi, MOCACAHUN MOJKEeH TPENNPUHATh HEOOXOAMMBbIE MEpPhl JJISI €ro
3amuThl. [lepeyeHb PUCKOB MJISI 3aJI0XXEHHOTO MMYIIECTBA, YKa3aHHBIX B
KOMMEHTHUPYEMOIi CTaThe, SIBIISIETCSI UCUYEPMBIBAIOLIMM, YTO HYXHO OTHE-
CTU K €€ HEJOCTaTKy, TaK KakK Ha MpaKTUKe NMepedyeHb PUCKOB MOXET ObITh
3HauuTesbHO 1upe. KOHKpeTHble HOPMBI, MpeaycMaTpUBAOIIUE 3allUTy
3aJI0KEHHOI'0 MMYIIECTBA, MOTYT COJAEPXKAaTbCsS HE TOJbKO B denepaib-
HBIX 3aKOHaX, HO M B ykazax [Ipe3unmeHTa, u B mocrtaHoBiieHusx [IpaBu-
TeabcTBa. OHM MOTYT OBITh TakKe YKa3aHbl B JOTOBOope 00 UIIOTEKe.

TepMUH <«IIOCSTaTebCTBO» CJIEAYEeT MPU3HATh HEYNAaYHbIM, MOCKOJb-
Ky OH MPUMEHSIETCS B YTOJIOBHOM IpaBe U TpearojiaraeT HaJuuue YMbIlll-
JICHHOTO TPECTYIHOrO NEsHUS; MEXIYy TeM COXPAaHHOCTb 3aJ0XKEHHOTrO
MMYIIIECTBA MOXET ObITh HapyllleHa He TOJbKO B pe3yJbTaTe MPeCTYMHbIX
MOCSITaTe/IbCTB, HO W MPU OTCYTCTBUM BUHBI TPETHUX JIMLl, B TOM YHUCIE
B pe3yJbTaTe NEWCTBUSI HEMPEOAOTMMOI CUJIbI, Cllydasli WIW HerpaBoMep-
HBIX JCHCTBUI (HAampuMmep, HapylleHUs TMPaBUJ TEXHUKU OE30MaCHOCTHU
pabOTHUKAMM 3aJOroJaTeNsl WM 3aJ0roAepXaTeis).

IMosoxeHre KOMMEHTUPYEMOI cTaTbu 00 0OSI3aHHOCTU 3aJIOroJaTest
B Cllyyae peajibHOW yrpo3bl YTpaThl WU MOBPEXIEHUS UMYIIECTBA YBEIO-
MWUTb 00 3TOM 3ajiorojepxKarteisi, €Cii OH €My M3BEeCTEeH, CXOIHO C HOp-
Moii, comepxameiica B 1. 3 cT. 343 'K P®. OgHako Helb3st He 0OpaTUTh
BHUMaHUE Ha JBa OTJIWUYUS MEXIY HUMMU.

Bo-niepBeix, B 'K P® rosopurcst 06 yrpose, torga Kak B KOMMEHTH-
pyeMoii cTatbe peyb WIET O peajbHOil yrpo3e (3TO OLIEHOYHOE MOHSITHUE,
OIpe/eSIIeMOe C YYETOM KOHKPETHBIX OOCTOSITEIBbCTB).

Bo-BTOpBIX, B KOMMEHTHPYEMOI CTaThe COAEPXKUTCS OrOBOpPKAa O TOM,
YTO 3ajorojmaresib o0S3aH YBEIOMUTb 3aJOTONEPXKATENsI, €CliU OH eMy
usBecteH. OuUeBUOHO, MMEKOTCS B BUAY CHUTyallMW, KOTAa 3aJlorojaTeib
He sBISIETCS MOKHUKOM. JIpyryio CUTyalUio MPENCTaBUTh TPYAHO, IO-
CKOJIBKY ecJid 3ajorojaareiib (IOJKHUK) HE 3HAaeT CBOEro 3ajiorojepkare-
Jsi (KpeauTopa), OH He MOXET MCIOJHUTh OCHOBHOE 00S13aTEeIbCTBO.



HIIOTEKA. KPEJUT.
202 KOMMEHTAPUU XUJTUIIHOIO 3AKOHOJATE/IbCTBA

Crames 33. 3awuma 3aa0xcennozo umyuwiecmea
oM npumsA3aHUl Mpemoux auy

1. B c/iyqdasix rnpeabsiB/ieHnst K 3asiorogartesiio  Apyrumuv  vdamv  Tpe-
6OBaHI/Il7I O T1pu3HaHun 3a HUMK [pasa COﬁCTBeHHOCTI/I Wan WHbIX TipaB Ha
3a/10XEHHOE UMYLIECTBO, O €ro wu3baATun (uctpeboBaHuu) wuam 06 obpe-
MEHEHUN  yKa3aHHOro umyljectsa /smbo uHbIX TpeboBaHwui,  yAOBNETBOpPE-
HUe KOTOPbIX MOXeT [oBJiedYb YyMEeHbllIeHne CTOMMOCTU Win yxyauleHve
aTOro uMmyLlecTBa, 3ajsorogaresib 00si3aH HEeMeAsIeHHO yBeAOMUTb 00
9TOM  3asoroAepxartesis, eciuM OH emy wu3BecTeH. [lpu npeavsBreHun
K 3anorogatesnlo  COOTBETCTBYIOLUEro ucka B cyae, apoutpaxHoMm  cyae
wan  TpeTeyickom cyae (Janee — cyd) OH [LOJIKeH [MpuvB/iedYbs Takoro 3a-
Jsiorogepxaresida K y4actvuio B AeJie.

2. B cny4asix, ykaszaHHbIX B MyHKTe 1 HacTosilen craTtbu, 3anoroga-
TeJsIb JO0JIKeH WCI0/Ib30BaTb COOTBETCTBYOLME OOCTOSTe/IbCTBAM COCO-
6bl 3aLnTbl CBOux npaty Ha 3aJloKeHHoe nMyLecTBo, rnpeaycMoTpeHHble
crateeri 12 [paxaaHckoro kogekca Poccuiickori ®enepauwn. Ecnm  3ano-
rogaresib oTkKasasics OT 3alntel CBOUX T[ipaB Ha 3aJ/loXkeHHoe uWMyLLecTBo
Wi He OCYyLUeCTBIsSIeT ee, 3aJsiorogepxatesb BrpaBe WCMO0/IbL30BaTb 3T
cnocobbl  3alnThl  OT UMeHW 3anoropartenss 6e3 crneumasbHOW [O0BEPEHHO-
ctm u norpe6osarb OT 3ajsiorogaresis BO3MeLleHUs1 [MOHEeCEeHHbIX B CBsI3N
C ATNM HéOﬁXO,qVIMbIX pacxonos.

3. Ecnv mMylecTBo,  3a/loXeHHOe 0  4orosopy 00 urnoteke, okasa-
J10Cb B HEe3aKOHHOM BJ/1ageHnn TpEeTbUX SN, 3asiorogepxaresib Bripase,
AevicTByss OT CBOEro WMeHU, ucTpeboBaTb 3TO UMYLLUECTBO N3 HYXOro He-
3aKOHHOro BnageHuss B cooTBeTcTBum co ctatbssmu 301—303 [paxaaH-
ckoro kogekca Poccwuiickoii denepaunn ans nepegayn ero BO  BIaAEHUE
3asiorogarerisi.

B myHkTe 1 KOMMEHTHpYEeMOU CTaThbM Ha 3ajJ0TOJAaTelss BO3JIOXEHa
nHGopMaTUBHAsI 00I3aHHOCTh O HEMEIJICHHOM, TO €CTh KaK TOJIBKO 3TO
OKa3bIBaeTCS BO3MOXHBIM, YBEIOMJICHUHU 3ajioronepxaress (eclii OH eMy
U3BECTEH) O CiIyvyasX NpeIbsABICHUS 3aJOroAaTeNio APYTMMU JIUIlaMU
TpeOOBaHUil, yIOBIETBOPEHUE KOTOPBIX MOXET IOBJIIeYb yMEHbBIIECHUE
CTOMMOCTHM WJIW YXyIIIeHWE 3aJIOXXKEHHOTO MMYIIecTBa. YKa3aHHas 00s-
3aHHOCTb KOPpPECIIOHAUPYET ¢ MOoMIyHKTOM 3 M. 1 cr. 343 'K P®. Takum
obpa3oMm, mepedymciIcHHBIe B IMyHKTe 1 cT. 33 3akoHa MpuUTsA3aHUSA Ka-
KUX-JTNOO JINI Ha TMPEJAMET UTOTEKU CTAHOBSITCS MHGOPMAIIMOHHBIM TTOBO-
IIOM JUIST YBEIOMJICHUST 3ajiorojepkartesis (TakKod MOpPSI0K YCTaHOBJIEH
IUIsT 0OeCTieYeHUsT ero MHTEPECOB) TOJBKO B CJydae BO3MOXHOTO <«yMEHb-
IEHUsT CTOUMOCTU» WM <«YXYAIICHHUS» 3aJlOKeHHOro mmymiectBa. I[lo-
CKOJIBKY B CTaThe He YTOYHEHO, Kakue (POPMBI MOTYT MCITOJb30BaThCS
IUIST Tiepeayu COOOINEeHMsI, TO UX NMPU BO3HMKHOBECHUM TaKoil HeoOXomu
MOCTH BBIOMpAeT 3aJlorogateib, 4TOOBl 00eCHeUUuTh NOBEIecHHME COODIIe-
HUST IO 3aJIoTofepXaTtesisi B KpaTJyallliie CPOKH.
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OmHUM M3 CYHIECTBEHHBIX YCJIOBHUI JAOTOBOpa 00 WIOTEKE SIBISETCS
OllIeHKa TipenMera umnoteku (cMm. M. 1 cr. 9 3aKkoHa U KOMMEHTapuii K He-
MY), TO €CTh MPOBEIEHNE COOTBETCTBYIOIIETO .9KCIIEPTHOTO NEUCTBUA. DTa
HOpMa ToBTOpsieT moyioxkeHust myHkTa 1 ¢r. 339 TK P®, xotst B 3akoHe
o 3amore (m. 1 cr. 10) ycraHaBIMBaeTCs, YTO B JOTOBOPE O 3aJIOre ITOJIK-
HO colepXaThbCsl, CpPeIu MPOYUX, YCIOBHE O CTOMMOCTH MMYIIECTBA.

OlleHKa MMYIIECTBA — OIpeAesieHue CTOMMOCTH MMYIIECTBa B COOT-
BETCTBUU C TMOCTaBJICHHOM IIeJIbI0, MPOIEAYPO OLIEHKM U TpeOOBaHUSIMU
atuku oueHmumKa (rm. 1 TOCT P 51195.0.02-98. EnuHast cucreMa OILeHKU
uMyInecTBa. TepMUHBI U OolpeneieHus). B maHHOM ciydae I11eJIblo OIICHKU
SIBJISIETCS 3aJI0T HEJIBMXKMMOTO UMYIIeCTBa. 3aJIoroBasi CTOMMOCTb MMYIIE-
CTBa — CTOMMOCTb MMYILIECTBA B LIEJsIX obecrieyeHus: Kpeaura (1. 22 To-
ro xe 'OCTa). B paccMaTpuBaeMBbIX OTHOIICHUSX IJIsI CTOPOH JOTOBOpa
00 UTOTeKe IIaBHOE 3HaYeHHE MeeT MH(MOpMaIMs O BeIMYMHE 3aJI0TOBOM
CTOMMOCTHU BOOOIE M BO3MOXHOE HM3MEHEHHUE €€ BEJUYUHBI B cliydae
VIOBJIETBOPEHMS MEePEeYNCIeHHBIX B TTyHKTe 1 cT. 33 3akoHa MpUTI3aHUMA
IPYTUX JIVI Ha 3aJI0)KEHHOE MMYIIECTBO.

VXynieHne 3al0KEHHOTO MMYIIECTBa U YMEHbBIIEHHE €ro CTOMMO-
CTM — B3aMMOCBSI3aHHBIE TTapaMeTpPhl, TTO3TOMY OINpPaBIaHHO, YTO 00a 3TH
rmokasaTtelisl BKJIIOUEHBl B COCTAaB MPUHIIUIIOB, HAa KOTOPBIX CTPOMUTCS 3a-
IUTa TpeaMeTa UIMOTEKW OT MPUTI3aHMI TPEThUX JUIl. 3aJoToAepXaTelb
SIBJISIETCSI CTOPOHOM, 3aMHTEPECOBAHHOM B WCXOJE Jeja MPH MpeabsaBlie-
HUU K 3aJI0TOAATENI0 COOTBETCTBYIOIIETO MCKa, MOITOMY €ro yvacTue B
cyneGHOM pa3bupaTesibcTBe 0e3yCI0BHO HEeoOXomuMo. B coOOTBETCTBUM C
ITIK PCOCP (yrpatun cuily) IpMMEHUTEIbHO K CUTYallMU IO 3alllATe
3aJTOXKEHHOTO " "MMYIIIeCTBA JTUIAMU, YJaCTBYIOIIUMU B Jiejie, TTPU3HABAIUCH
TpeTbU JIMIIA, 3asBJIAIONIME CAMOCTOSITeIbHbIE TPeOOBaHUS Ha TPEIMET
criopa (cT. 37), ¥ TpeTbU JINIA, HE 3asBISIONINE CAMOCTOSITEIBHBIX Tpe-
6oBaHMiI Ha mpeaMer crmopa (cT. 38).

B nyHkTe 2 HacTosel CTaTbM COAEPXWTCS TpeArnucaHue 3ajaorojaa-
Teqo. B COOTBETCTBUMM ¢ HMM OH JOJIXKEH, 3allvilasl MpaBa Ha 3aJI0XKeH-
HOE MMYIIECTBO, MCIOJb30BaTh HpeaycMOTpeHHbIe cTaTheil 12 'K P®
CIoCco0bl 3alUTHI TPaKAAHCKUX MpPaB 000COOJIEHHO WU B COBOKYITHOCTH
B 3aBUCUMOCTU OT KOHKPETHBIX OOCTOSITEJIbCTB.

Hosenmnoit B 3akoHe (m. 2 cr. 33) gaBiasieTcsT HOpMa O IPEIOCTaBIIE-
HUU 3aJI0TO/IepKATeNI0 MpaBa MCIOJb30BaTh CIOCOOBI 3alllMThl, Ha3BaH-
Hble B ctathe 12 'K P®, or nMeHM 3ajiorogaTeiisi, €CjlW IMOCAECIHUNA OT-
KazaJjicsl OT 3allMThl CBOMX IPaB Ha 3aJ0KEHHOE MMYIIECTBO WJIM HE OCy-
mecTBasgeT ee. [Ilpuuem nenaTh 3TO 3ajorojaepxkaresito pa3pelieHo 0e3
CreUaIbHON TOBEPEHHOCTH; TaKXXe OH MOXET MpeabsBIsATh TpeOboBaHUE
3aJI0TO/IATENII0 10 BO3MEIIEHUIO PAacXO/J0B, TOHECEHHBIX B CBSI3U C 3alllU-
TOI yKa3aHHBIX MpaB.
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B xoMMeHTUpyeMOii HOpMe 3aKOHO/AATe/Ib HE YCTaHABIMBAET, B KaKOU
dopMme 3amoromareneM OOJKEH OBbITh BbIpaK€H OTKAa3 OT 3allUThl CBOUX
npaB. [lo3ToMy BIlOJHE OMpaBHaHHO B CUTYallMW, KOTAA 3aJlorojaTeib He
3asiBJsieT 00 OTKa3e OT 3allMThl CBOMX TpaB Ha 3aJIOKEHHOE MMYIIECTBO,
yTOOBI 3ajiorofepxXaTeib JoKa3ad, 4YTO AEWCTBUS 3aJloTOfaTesisi MOTYT
OBbITh KBaTM(UIIMPOBAHBI BBIlIEyKa3aHHBIM O0OpPa3oM M MOTOMY OH Camo-
CTOSITEJIbHO HaYMHAET MCIIOJIb30BaTh UMEIOLIUECS CIOCOObI 3alllUThI, Jie-
Jlasi 3TO OT UMEHU 3ajiorofaTelis.

IIpu sTOoM 3ajoromepxarteilb HamelleH IojaHoMmourmeM (1. 2 ct. 33 3a-
KOHA) OCYILIECTBJISITh TAKOTO poja 3allUTy TNpaB 0e3 crenualbHON H0Be-
PEHHOCTH, YTO KOoppecrnoHaupyeT ¢ Hopmamu cT. 182 «[IpencraBurenbcTBO»
I'K P®. [lomHOMOYMEe — 3TO IpaBO BHICTYNATh IPEACTABUTEIEM IPYTOro
JINLIa, COBEpIaTh IOPUANYECKN 3HAYMMBbIE ACHCTBUS JJISI HEro.

JlaHHO€ TMOJTHOMOYME 3aJI0TOfiepKaTesisi BO3HUKIIO HA OCHOBAaHUM OIHO-
ro u3 Tpex, IpeaycMoTpeHHBIX IMyHKToM 1 cT. 182 'K P® ropummueckux
¢akTOB — 3aKOHa, a UMeHHO 3akoHa 00 uroreke (1. 2 cT. 33). [Ipencra-
BUTEJILCTBO, OCHOBAaHHOE Ha 3aKOHE, Ha3bIBaeTcsl 00si3aTeJibHbIM. Ero
0COOEHHOCTSIMU SIBJISIIOTCS:

* MPEeICTAaBUTEJIbCTBO BO3HMKAET HE3aBUCUMO OT BOJIEM3bSIBICHUS
MpeCTaBIISIEMOTO;

* TIOJTHOMOYMS TIPEJCTABUTENSI HEMOCPEICTBEHHO OIpeneieHbl 3aKo-
HOM.

IIpencraBurenb BooOIe, a C YUETOM BBIIIEYKa3aHHOTO CTaTyca B OCO-
OEHHOCTH, JTOJIXKEH OCYIIECTBJISITh CBOU MpaBOMoOUMs go0pocoBecTHO. Ha-
MpuMep, B cllydyae eciu 3aJ0TOoAepXaTesib MPEeBbICUT JaHHOE €My TOJIHO-
MOYME, TO B OTHOIICHWU 3aKJIOUEHHOW UM CHEJIKU NeNCTBYEeT MpaBUIO
crateu 183 TK P®.

HcTpebyst u3 4yKoro He3aKOHHOTO BJIAZCHUS] UMYILECTBO, 3aJI0XKEHHOE
1O JIOTOBOpPY 00 MIIOTEKe, 3ajlorojepxkaTeib, NEWCTBYS OT CBOETO MMEHH,
JIOJDKEH PYKOBOICTBOBAThCS IpaBMIaMU, M3JIOXKEHHBIMU B cTaTthsax 301—303
I'K P®, u npu Bo3BpaTe MMylllecTBa MepeaaTb ero BO BJIaieHUE 3aJI0Tro-
narensi. TakuM oOpa3oM, 3aKOH OXpaHSIET MHTEpeChl HE TOJIbKO 3aji0ro-
nepxaTeJisi, HO U 3aJ0TojaTeisi, He3aBUCMMO OT BO3MOXHBIX NEeHCTBUIA
wiu 0e31eiicTBUS TIOCAEIHETO T0 3allluTe 3aJ0XKEHHOTO0 MMYIIECcTBa OT
MPUTSA3aHUNA TPETbUX JIUII. ,

Cramea 34. Ilpaeo 3aaocoodepyucamensi npoeepsamo
3a100ceHHoe umyuwecmeo

3anorogepxaresib BrpasBe poBepsiTb [0 [AOKYMEHTaM u ¢GakTndecku
Hannune,  COCTOSIHME U YCJ/OBUSI  COAEPXaHWUs  UMYLLIECTBA,  3a/I0XEHHOro
no pgorosopy 006 wunoteke. OTO MpaBO [PUHALIEXUT 3a/0roAepxaresio u
B TOM cC/ay4ae, €ec/iu 3a/lOKEeHHOE UMYLLeCTBO [epenaHo 3asioroAatesnem
Ha Bpemsi BO BJafeHUe TPEeTbuX JnL.
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OCyLLleCTBﬂﬂeMaﬂ 3aJsiorogepxarenem rpoBepka He AO0JDKHa cosga-
Batb HeonpasAaHHble ToMexu A/ WCroJ/Ib30BaHus 3a/lOKeHHOro uvmylle-
cTBa 3aJjsiorogaresiemM wan  gpyruMmv  avidamv, BO BageHun KOTOPbIX OHO
HaxoguTcs.

3ajoroaepkaTtelb 3aMHTEPECOBaH B KOHTPOJIE 3a COOJIONEHUEM 3aji0-
rojaTesieM CBOMX OOSI3aHHOCTEH MO 00ECIeYeHUI0 COXPAaHHOCTU 3aJI0XEH-
HOTO MMYIIIECTBa, a MOTOMY 3aKOHOIATelb HaJeNsIeT €ro COOTBETCTBYIO-
MU TIoJTHOMOYMSAIMU. KOHTpoJb BKITIOYaeT B cebs Takue 00si3aTeTbHbIe
3JIEMEHTBI, KaK MpOBepKa HaJW4us 3aJ0KEHHOTO UMYIIECTBA, €ro COCTOSI-
HUS U YCJIOBUI comepXaHUsl. 3aKOHOM He YCTaHOBJIEHBI OYEPETHOCTb M
MOPSITOK OCYIIECTBICHUS] TAaHHOTO KOHTPOJISI, B CBSI3M C YeM 1IeIeco00-
pa3HO OrOBOPUTH WX B JoroBope. Eciu Xe 3To ciejaHo He ObLIO, TMOJHO-
MOYMST 3aJIOTOoJepXaTeNisl MO0 OCYIECTBJIEHUIO KOHTPOJISI OTpaHUYEHBI
TOJILKO OOIIMM TPaBHJIOM, COTJIACHO KOTOPOMY IPOBOIMMBIE 3aJIOTOIEP-
XaTeJieM MPOBEPKM He NOJKHBI CO3MaBaTh HeONpaBAaHHBIE MOMEXU IS
HCIIOTb30BaHUS 3aJIOKEHHOTO MMYIIECTBA 3aJIOTOAATEIeM WIM APYTUMM
JuiaMy (HampuMep, apeHaaTopaMM), BO BIaJeHUM KOTOPBIX OHO Haxo-
TATCS.

Cramwa 35. Ilpasa 3aaozodepycamenss npu Henaodaexcauiem
obecneveHuu  COXPAHHOCHU  3AA0NCEHHO20  UMYUWLECMEA

lpyu rpybom HapylweHun 3asorogatesieM npaBws  M0Jb30BaHUS  3ana-
XEeHHbIM umyLjectsoM (nyHKT 1 cratbuy 29), npaBwil copepxaHuss wiav pe-
MOHTa 3a/lokXeHHOro wumyuiectsa (cratbss 30), 0053aHHOCTU [MPUHUMATbL
Mepbl 0 COXpaHeHuto ngaHHoro wumyujecTBa (cratbss 32), ecan Takoe
HapywieHne  co3gaeTr  yrpody yTpaTtbl WM [OBPEXAEHUS  3a/10XEeHHOro
uMylLecTBa, a TakKxke npu HapylueHun 00s13aHHOCTeN MO CTPaxoBaHWio 3a-
JIOXEeHHOro mumylyectsa (nyHktel 1 um 2 cratby 31) vy ripy HEOO6OCHOBaH-
HOM  OTKasde 3a/loroAepXatesiio B  [IPOBEPKE  3aJIOKEHHOro  vMyLecTsa
(ctarbsi 34) 3anoroaepxartesnb Brpase rnoTpeboBaTbs [OCPOYHOrO UCMOJ-
HeHusi 06ecrieyeHHOro urnoTekor o0bs3aTesbCTBa.

Ecnn B yH#oB/iIEeTBOPEHUW Takoro TpeboBaHWsi 0OTKa3aHOo J/iMb6O OHO He
yOB/IETBOPEHO B  MPEAYyCMOTPEHHbIVI [0roBOPOM CPOK, a €ecau  Takow
CPOK HEe rpenycMOTpeH, B Te4YeHue OAHOro Mecsiya,  3anorogepxaresib
BrpaBe o00paTuTb B3bICKAHWE HA WMYLLECTBO, 3aJ/I0KEeHHOEe [0 [4OroBopy
06 wunorteke.

Hopwmbl, 3amoxeHHBIe B MPAaBOBYIO KOHCTPYKIIMIO KOMMEHTHPYEMOW
cTaTbu, 0a3upylOTCs Ha MooXeHUsIX ImyHKTa 3 cr. 343 'K P®, Ho npu
5TOM YYTE€HBI OCOOCHHOCTH MITIOTEYHBIX MPAaBOOTHOIIeHUI. B maHHOM ciy-
yae MMeeTCsl B BUIY He JIIo60e HapyllleHWe, CBSI3aHHOE ¢ HEeHaIJIeXalluM
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obecrieueHMeM COXPaHHOCTHU 3aJI0KEHHOTOo MMYIIECTBa, a OTBevalollee
CJIEYIOIIUM YCJIOBUSIM:

* HapylleH’e IOJKHO ObITb B MPUYMHHOM CBS3U C NEWCTBUSIMU 3aJ10-

rojaTens;

* rpyboe HapylleHHE CO3[IaeT yrpo3y yTpaTbl WJIM TMOBPEXIEHUS

UMYIIEeCTBA.
CraThsl CONEPXUT TepeuyeHb pas3IMYHOTO pojaa HapylieHui (koraa
OHU IO CTETIEHW CBOEro BO3JEHCTBUSI CUUTAIOTCS «TPYOBIM HapylIeHU-
€M») CO CTOPOHBI 3ajiorojaTefisi, AAOIIUX MPaBO 3aJ0rolepxXxaresto Mo-
TpeboBaTh JOCPOYHOIO MCIOJHEHUSI 00eCreYeHHOTO WIMOTEeKOi 00s13a-
TEJIbCTBA:
* Mpu rpyOOM HapylIEeHUW TPaBUI TMOJIb30BaHUs 3aJI0XKEHHBIM HMY-
LIECTBOM;

* mpu rpyOboM HapyllleHWU TPaBWI COAEPXKAHUs WM PEMOHTa 3ajo-
JKEHHOTO WMYILECTBA;

* mpu rpyboM HapylieHUM OOSI3aHHOCTHU NMPUHUMATh MEPhI IO COXpa-
HEHUIO 3aJI0KEHHOTO0 WMYILECTBA;

* NP HapylieHWU 0OSA3aHHOCTEH MO CTPAXOBAHUIO 3aJI0KEHHOTO MUMY-

111eCTBA;

* Mpu HEOOOCHOBAHHOM OTKa3e 3aJlorojepxkaTesilo B MPOBEpKe 3ajio-

KEHHOTO MMYIIEeCTBA.

Hanuuume ykazaHHBIX HapylIeHUI NaeT 3ajJoroaepxaTesiio MmpaBo He
TOJILKO MOTPeOOBaTh NOCPOYHOTO MCIOJHEHUsT 00ECIeYeHHOTO WIMOTe-
KOl 00si3aTesibCTBa, HO U OOPaTUTh B3bICKAHUE Ha MMYILECTBO, 3ajio-
XEHHOe I0 mAoroBopy o0 umoreke (4. 2 ct. 35 3akoHa). Peamu3soBaTh
€ro OH MOXET JIMIIb TOTAa, KOrja B yIOBJIETBOPEHUU TpeOOBaHUS HO-
CPOYHOrO0 MCHOJHEHUsI 00ecCreYeHHOro MIOTEKOW 00s3aTesibCTBa OTKa-
3aHO, a TakKXe ecjiM Takoe TpeOboBaHUE HE YIOBJIETBOPEHO B Tpeay-
CMOTpPEHHBI nOoroBopoM cpok. Ecinu B mocieqHeMm ciiydyae Takoil Cpok
HEe TMpeayCMOTPEH, TO B Te4YeHUE OJHOro Mecslia 3aJloroAepXaTesb
BIpaBe HayaThb IpoOLEAYypy OOpallleHUsI B3bICKAHUS Ha 3aJ0XEeHHOE
HEABUXUMOE WMMYIIECTBO.

Cratbst 36. Ilocaeocmeuss ympamot uau noepescoeHust
3A10HCEHHO20 umywecmea

7. Banoropatenb HeCeT pPUCK CraydariHOW rubenn W CAy4aiHOro  ro-
BpEeXAeHus  UMYLLecTBa,  3aJ/IOKEeHHOro o A[0roBopy o0 unoteke,  ecau
MHOE He peaycMOTPEHO TakuM  [OrOBOPOM.

2. Ecnu no obctosTenbcTBaM, 3a KOTOPblIe 3as/0rofepxaresib He OT-
BEYaeT, 3aJ/IOKeHHOEe WMYLLECTBO YTPa4eHO Wi [OBPEXAEeHO HAacCTOJbKO,
4TO BC/I€ACTBME 3TOro obecriedeHne urnoTekori o6s3aresibcTBa CyLUeCcT-
BEHHO  yXYALIWIIOCH, 3anoronepxartesb — BrnpaBe  rnorpeboBatb  AOCPOYHOIO
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ucriosiHeHnss o0becrne4yeHHoro urnoTekor obsidatesibcTBa, B TOM 4uc/je 3a
CYeT CTPpaxoBOro BO3MELLUEHNs B COOTBETCTBuUU C ryHkTtom 3 crartbu 31
HacrosiLero PenepanbHOro - 3akoHa.

3. Banorogepxarenb HE MOXET OCYLWEeCTBUTb Mpasa, [NpeaycMOTPeH-
Hble MYHKTOM 2 HacTosilueri cTaTbuv, €eCciu Mexzay HUM U 3asiorogatesiem
3aK/Il04EHO  COrnalleHne B MUCbMEHHOV ¢GopMe O  BOCCTaHOBAEHWUW — W
3ameHe norubliero  wWaM  MOBPEXAEHHOro  MMYyLlecTBa W  3ajorogaresib
Hagnexaiye BbINOJIHSET YC/I0BUSI 3TOr0  COr/1aLLUeHUs.

IMon cnyvaitHO TMOENIbIO WU CIAYyYaHBIM TTOBPEXIEHUEM 3aJT0XKEH-
HOTO TI0 JOTrOBOpY 00 MITOTEKE MMYILEeCTBAa MOHUMAaETCs HACTYIUIEHUE
YKa3aHHbBIX HEraTUBHBIX TMOCIEACTBUII B pe3yjbTare ACHCTBUS HEMPEOoao-
JIMMOM cuJibl INOO 110 BUHE TpeThux auill. [lo cymiectBy, B nmyHkTe 1 KOM-
MEHTHPYEMOM CTaThbU BOCIIPOM3BOAATCS MmosioxXeHUs cratbu 211 K PO,
YCTAHOBUBILEH, YTO PUCK CIAyYaHON TMOENM WU TOBPEXACHUS UMYIIe-
CTBa HECET Mo oO0lIeMy MpaBuJly COOCTBEHHUK (B TaHHOM Cllyyae 3aJloro-
JaTesb).

B nyHkTe 2 HUYEro He TOBOPUTCS O TOM, SIBJSIIOTCS JIM yTpaTa WU
MOBpEXIeHUE 3aJ0XKEHHOTO MMYIIECTBA CIy4YailHBIMU (XOTS 3TO MOXHO
MPeAInojoXuTs). [J1aBHOE TO, YTO 3ajioromepxaresib He HEeceT 3a 3TO OT-
BETCTBEHHOCTU. B 3TOM cilyyae yTpaueHHOE WJIM TOBPEXIEHHOE MMYILECT-
BO yX€ He MOXET UMETh Xapakrep o0ecrneynTebHONH (YHKIIUU, U TTIOTOMY
3aKOHOJATEb MPUXOAUT K JIOTUYECKOMY BBIBOAY, 4YTO 3aJOroliepKartelib
MoJIyyaeT MpaBo Ha JOCPOYHOE MCITOJTHEHUE OCHOBHOTO 00s3aTeNbCTBA, B
TOM YHCJIe M 3a CYET CTPaXOBOTO BO3MellleHUs. Bbimavya 3akjamHoOi B OI-
pelleIeHHOM CTereHW OrpaHWYMBaeT TpaBa 3ajorojaresis Mo pacropsixe-
HUIO 3aJI0)KEHHBIM MMYIIECTBOM. B 4acTHOCTM, MPOU3BECTU OTUYXKIECHUE
3aJI0)KEHHOTO MMYIIECTBA MOXHO, TOJIbKO €CJIM COOTBETCTBYIOIIEE IMPaBO
3ajoronatesisi MpeayCMOTPEHO B 3aKJIaJAHOUN (B TaKOM ciiyyae He HUMeeT
3HAYEHUSsI, ObUIO JIM TIPEyCMOTPEHO 3TO MPaBO B JOTOBOPE UITOTEKU).
ITpuyem DOMKHBI COOJNIONATHCS YCJIOBUSI, YCTAHOBJIEHHbIE B 3aKJaIHOM.
Hanpumep, ycioBueM MOXeT ObITb MUHMMAaJbHAsl 1IeHA, MO KOTOPOl MO-
KET TIPOJaBaThCsl 3aJIOKEHHOE uMylnecTBo. OcoOblii TPaBOBOW peXUM
YCTAHOBJIEH B OTHOIIEHWM TAaKOW Pa3HOBUIHOCTU PACTIOPSIKEHUS 3aJI0-
JKeHHBIM MMYIIIECTBOM, Kak ero 3aBeliaHue. [IpaBo coOCTBEeHHUKa 3aBe-
1aTh MpUHAAJIeXallee eMy WMYILIECTBO BXOIWUT B COJAEpXaHWE TpakaaH-
CKOW TMPaBOCIOCOOHOCTU M MOTOMY HMYEM HE MOXET ObITh OTpPaHUYEHO.
CoOTBeTCTBEHHO, JIO0ObIE YCJIOBUSI TOTOBOpa 00 UIOTEKE WM JIFOObIE CO-
IJIallleHWsI, HallpaBJIeHHbIE HA OTpaHUYEHME ITOTO MpaBa, SIBJISIOTCS abco-
JIIOTHO HENeMCTBUTENbHBIMU (HUUTOXHBIMU). HacienoBaHue mo 3aBelna-
HUIO perynmpyercsl 4acTblo Tpetheit K PD.
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I'nasa VI. ITEPEXO/I ITPAB HA UMYIIIECTBO,
3AJIOKEHHOE 11O JOIrOBOPY Ob UIIOTEKE,
K APYITUM JIMOAM N OBPEMEHEHME
OTOro NMYIIECTBA ITPABAMMU JIPYTUX JINI]

Cramest 37. Omuysxcoenue 3a1034CeHHO20 UMYWeCMEa

1. UImywyecTBo, 3asiokeHHoe o [0roBopy 06 UrNoTeke, MOXET ObiTb
OTYYXAEHO  3asorogatesnemM  ApYyroMy  auvuy — nyteMm  podaxu, — AapeHus,
obMeHa, BHeECeHUss ero B Ka4YecTBe BK/1aAa B UWMYLECTBO XO3SIICTBEHHOIO
ToBapulecTsa wau obujectsa smbO NaeBoro B3HOCA B UWMYLLECTBO [POU3-
BOACTBEHHOr0 KopriepatvBa WM WHbIM CriocoOOM Jfvb C  corsiacusi  3aso-
rogepxartessi, €C/iIM MHOE He MpPefycCMOTPEeHO [OroBopoM 006  uroTeke.

2. B cnydae Bblgaun  3aknagHoui  OTHYXXOEHWE  3a/l0KEeHHOro  VUMYLLEecCT-
Ba [OryckaeTcsi, €ec/av npaBo 3anorogarenisi Ha 97O MNpeaycMoTpeHo B 3a-
KnagHou, ¢ CcoOMoAEHVNeM  YC/IOBWUi, KOTOpble B HEHM YCTaHOBJIEHbI.

3. Banoroparenr BnpaBe  3aBeljaTtb  3aJI0KEHHOE  VMYLLecTBo.  Ycro-
BUS fgoroBopa 00 wunoTeke Wiy WMHOrO COIMJIalEeHUs,  OrpaHnynBaiolme 370
npaBo 3asnoroaaresisi,  HUYTOXHbI.

Cratbsl pa3BUBaeT MpaBWIO, coiep:kaileecsd B ImyHKTe 2 cT. 346 K P®D,
0 TOM, YTO CYIIECTBYET 3alpeT Ha COBEpIIcHUE IOPUIMYECKUX IeHCTBUIA
B OTHOIIGHUHU MpeaMeTa UIOTeKW 0e3 corjiacus 3ajioromepxatesis, IO-
CKOJIbLKY UMW MOTYT HapyllaTbCs €ro IpaBa Ha YIOBJICTBOPEHME 3a CYET
3aJI0KEHHOTO HEIBWXMMOTO UMyIlecTBa. B KOMMeHTHMpyeMOM TyHKTe 1
ct. 37 3aKOHa yCTaHOBJICHBI IBe TUCMO3UTHBHBIE HOpMBI. [lepBas, chop-
MYJWpPOBaHHAasl «WJIM WHBIM CITOCOOOM», OTHOCHUTCS K TIPaBy OTYYXKIATh
HWMYILECTBO, 3aJI0XEHHOE MO TOroBopy o0 MmoTeke. Bropas, mamoxeHHas
B BUIE «€CJIM WHOE He MPEeIyCMOTPEHO», TMPEIOCTaBISET MPAaBO CTOPOHAM
YCTaHOBUTH B JIOTOBOpEe 00 HMITOTeKE OTIMYHBIN OT Ha3BaHHOTO MOPSIOK
MIPUHATUS PellleHUusT 06 OTYYXKIEHUM HWMYIIECTBa.

IIpaBo 3ajnoromatenss 006 OTYYXKIECHUU 3aJ0XEHHOTO WMYIIECTBa
BKJIIOYAeTCs B 3aKJIaIHYIO MO MpaBWiIaM MyHKTa 2 cT. 14 3akoHa, a 3aTeM
peanusyeTcs ¢ COOJIIOACHNEM YCIOBUIM, COmepKaIlluXcsl B 3aKJIaJTHOM.

ITyHKT 3 KOMMEHTHpPYEeMOU CTaTbU IMOBTOPSET HOPMY YacTu 2 1. 2
cT. 346 TK P®, xacarouryrocsi mpaBa 3ajiorojaTelsl 3aBellaTh 3aJIOXKEH-
HOE MMYIIECTBO, KOTOPOE He IMOJIEKUT OrpaHUICHUIO.

Crama 38. Coxpanenue unomexu npu nepexooe npae
Ha 3a440MCEHHOe UMYUWEeCmE0 K Opyzomy JAuuy

1. /MO, koTopoe npuobpesio 3asoxeHHoe [0 [0roBopy 06 uroTeke
nMyuLlecTBO B pe3ynibTarte ero OTHY)XXAeHUus wan B [opsake YyHuBepcallb-
HOro npaBonpeeMcTsa, B TOM 4UC/ie B pPe3y/lbTaTte peopraHusaumy  opu-
An4eckoro Jmua wian B ropsigke HacJsiegoBaHwvs, CTaHoBUTCSA Ha MecCTO
3asoronarens W Hecer Bce 00§3aHHOCTVW 0oC/AedHero o  Aorosopy o6
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uroTeke, BKJI04asi  Te, KOTopble He Oblin Hajaiexallle BbiroJHEeHb! rnep-
BOHa4asibHbIM 3a/710roAaTesnem.

HosBnbivi 3as0roaartesib MOXET ObiTb OCBOOOXAEH OT Kakow-nbo u3
3TUX 06s1I3aHHOCTEN nilb MO COrnalleHuio ¢ 3anorogepxarenem. Takoe
cornalleHne HeobsizatesibHO /1Sl MOCAeAyoLmnX npuobperareser 3a-
K1a1HOW, ec/ivm He OCYLLEeCTB/IeHa ero rocyaapCcTBeHHasl perncTpaums n
He cobnofeHsl npasuna ctatby 15 HacToswero ®enepasibHOro 3akoHa.

2. Ecnn umyluectBo, 3asoxeHHoe o AoroBopy o6 uroTteke, nepe-
LLJIO O yKa3aHHbIM B MYyHKTE 1 HacTosilelr cTaTbyl OCHOBaHUSM K He-
CKOJIbKUM  INLiaM, KaXAbli U3 [paBoOrpeeMHNKOB NepBOHa4aabHoOro 3a-
Jl0rofatesisi HECET BbITEKAIOLME U3 OTHOLLEHWV MMOTEKMN MOCAeACTBUS
HeuncrnosiHeHnss obecre4eHHOro UNoTekor obsizaTesibcTBa copasmMepHO
nepeLlueaLer K HeMy 4acTu 3a/I0KeHHOro mmytlectsa. Ecnan npeamer
UrnoTeKmn HeaeJsIMM U o MHbIM OCHOBaHUSIM OCTyraeT B 00LLyo cOOCT-
BEHHOCTb paBorpeeMHUKOB 3a/10roAatesisi, npaBornpeeMHUKN CTaHOBSIT-
csl conuaapHbIMyU 3a710roaaTessiMu.

3. Banor umyluectsa no AoroBopy 06 UMOTEKE COXPAHSIET CuJly He3a-
BUCUMO OT TOro, 6biiv v rpu riepexone 3Toro MMyLLecTBa K ApYyrum
muaM HapylleHbl Kakme-nbo YyCTaHOBIEHHbIE AJis Takoro rnepexoaa
npasuna.

HeiicTByoliee 3aKOHOAATEIbCTBO JOMYCKAeT 3aMEHy 3ajioromaTesis B
JIOTOBOPE UTOTEKU MO Pa3IUYHBIM OCHOBAHUSIM, YIOMSIHYTHIM B MyHKTe 1
KOMMEHTUPYEMOM CTaTbU.

Ilox yHuBepcaJbHBIM MPaBOMPEEMCTBOM IMOHUMAETCS TaKOU MEpexo
npaB U 00sI3aHHOCTEN OT MPaBONPEAIIeCTBEHHUKA K MPaBONPEEMHUKY,
KOrja MpaBoOINPEeeMHUK 3aHUMAeT MECTO MpPaBOMpPEeAIIECTBEHHUKA BO BCeX
mpaBax U OOSI3aHHOCTSIX, 32 UCKJIIOYEHUEM TeX, B KOTOPBIX 3aKOH BOOOIIE
He JomycKaeT MpaBompeeMcTBO. B kadecTBe mpumepa YHUBEPCAJIbHOTO
mpaBorpeeMcTBa B M. | MpUBOAUTCS peopraHu3auus (mpekpalieHue opu-
JUYECKOro Julla MpU COXpaHEHUU JJis1 GYHKIIMOHUPOBAHUSI B IpaxaaH-
CKOM 000pOTe €ro MMYIIECTBEHHOW Macchl U Tepexole MpaB U OOsI3aHHO-
CTeil K Ipyromy JIMIy) M HacjegoBaHUe (Mepexol IpaB U 00sS3aHHOCTEM
OT yMepllIero K ero HacaeaHukam). OOIIMM IMpaBUJIOM, XapaKTEePHBIM s
3aJIOTOBBIX MPABOOTHOIIIEHU, SIBJISIETCS HAaJUYUE MpaBa CleloBaHUs, KO-
TOpO€ BbIpaxaeTcsl B TOM, UTO MpaBO CJIeNyeT 3a Bellblo, a JJisl Jula,
KOTOpOe MpUOOpeso 3aJl0XEHHYIO Belllb, 3TO O3HA4YaeT Hajludue 3aJIoro-
BbIX OOpEMEHEHMUMU.

B Buzae uckioyeHust U3 OOLIEro MpaBuia HOBBIN 3aJIOTOAATENb MOXET
OBITh OCBOOOXIIEH OT KakKux-JIubo 0O0sI3aHHOCTE!l Ha OCHOBAaHUU COOTBET-
CTBYIOIIIETO COTJallleHusl ¢ 3ajioroaepxkareneM. OIHAaKO ecilu Takoe co-,
rjailleHue He ObUIO YAOCTOBEPEHO HOTapuUajibHO WM €CIU He ObLiu
CcoOII0ICHBI MpaBuUaa O MPUJIOXEHUSIX K 3akJagHoit (cT. 15 3akoHa 00

8 I'pymubza JI. 10.
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UTIOTeKe), TO IUIS TOCIEIYIOIMX IIpHodperaTesneil 3aKiamgHOl OHO He
UMeeT IOPUANYECKON CIUTHI.

3aJ0XeHHOE MMYIIECTBO MOXKET MepeiiTH B COGCTBEHHOCTh He OIHOTO,
a HeCKOJBKUX JIUI, KOTOpHIE BCe OYIyT pacCMaTpUBaThCS B KadecTBE HO-
BBIX 3ajorozatelnieil. Eciu 3a0XeHHOE MMYIIECTBO MOXET GBITh pasielie-
HO B HaType (HampuMep, 3eMeJbHBII Yy4acTOK — Ha HECKOJIbKO Golee
MEJIKMX) U TPOJAHO HECKOJBKUM JHUIAM, TO KaXIOe M3 HUX SBISETCS
MIPaBOIIPEEMHUKOM 3aJOTOHaTeNII U HeceT ITOCIEICTBUS HEHCIIOTHEHUS
06eCIIeYeHHOTO UTOTEKO 006s13aTeIbCTBA COpa3MepHo cBoeil moie. Ecmum
Xe TIpeIMeT WITOTEKW HEHeNUM YU MO WHBIM OCHOBAHWSIM IIOCTYIIAeT B
OOIIYI0 COGCTBEHHOCTD ITPAaBOIIPEEMHUKOB 3aJI0TOIATENSI, IIPABOMPEEMHI-
KM CTaHOBSITCSI COMMIAPHBIMU 3QJIOTOIATESIMUA. DTO 3HAYHT, YTO KaKIBIil
U3 HUX HeceT MOCJEACTBUS HEeMCIIONMHEHNSI 00eCIIeYeHHOTO UITOTEKOM 00sI-
3aTeJIbCTBA B TIOMHOM oObeMe. Henb3st He 06paTUTh BHUMAaHHUE Ha TO, UTO
yKa3aHHOE IPaBUJIO HE COOTBETCTBYET OOIIMUM ITOJIOXCHHUSIM 06 o6Ieit
COOCTBEHHOCTH .

B myHKTe 3 momyepKMBaEeTCsI, YTO 3aJIOTOBOE 00S3aTEILCTBO COXpPaHSI-
€T CBOIO CHMJTy He3aBUCHMO OT TOTO, OBbLIW JIM HapyIlleHbl MpaBuia, peria-
MEHTHPYIOIINE Tepexo/ 3aT0KEHHOTO0 MMYIIECTBA OT OJHOTO JWIA K ApY-
romy (HampumMep, HapylleHa (hopMa JOTOBOpa KyIUTU-TIPOIAXH).

Cramea 39. [Ilocaeocmeuss HapywieHuss npaeui
00 omuyxcoeHuU 3AA0HCEHHO20  UMYUWLECMEA

lpy  oT4yXAEHUM UMYLLECTBA, 3aJIOKEHHOro [0 [0oroBopy 06 wurnote-
Ke, C HapyleHuem npasBun nyHktoB 1 u 2 crtartbu 37 HacTtosiero ®ene-
pasbHOro 3akoHa 3ajiorofepxaresib BrpasBe o CBOeMYy Bbl6Opy MnoTpe-
6oBarthb:

— [IpU3HaHng CcAaeJiku 06 OTHYXXKAeHn 3aJloOXKeHHOro wumMmyljecrea He-
[AENCTBUTE/IbHOV U MPUMEHEHWS NOCAEACTBUM, MPEAYCMOTPEHHbIX CTaThb-
e 167 [paxnaHckoro koaekca Poccwiickoni  Penepaumm;

— JIOCPOYHOro UCroJIHEHUSI OOECNEYEeHHOro UNoTekor 006s3aTesbCT-
Ba U 00paTtuTb B3bICKAHWE HA 3a/I0XXKEHHOE WMYLECTBO HE3aBUCUMO OT
TOro, KOMY OHO [PUHALTIEXUT.

B rnocnegHem cry4ae, ecnau [oka3aHo, 4YTO rpuobpetatesib UMYILLEeCT-
Ba, 3a/l0XKEHHOro o J0roBopy 06 wurnoteke, B MOMEHT €ero rnpuobpere-
HUs 3Hasza win [OO0JIKeH 6bl71 3HaTb O TOM, 4TO UMYyLLEeCTBO OT4dyXXaaeTcs
C HapyweHnunem npaBwil cTatbu 37 Hactosuwero @enepanbHOro 3akoHa,
Takori rnpuobpetatesib HECeT B rpeaesax CTOMMOCTU yKa3aHHOro uMyllle-
CTBa OTBETCTBEHHOCTb 3@ HEUCIOJIHEHUE OOECEeYEHHOro UNOTeEKoW o0bsi-
3aresibCTBa COMMAAPHO C JO/DKHUKOM [0 3TOMy o006si3arenscTsy. Ecam

Tak, MOXHO UMETh MPABO JOJIEBOI COOCTBEHHOCTM M Ha TO MMYILECTBO, KOTOPOE
He TMOMIEXUT (akTUIeCKOMY pasjieiy. B 3ToM ciydae nosiss ompenessieTcss B BUIE
apudmeTnyeckoir a1podu.
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3aJ/l0XKEeHHOe UMYLIeCTBO OTHYXXAEeHO C HapylleHunemM yKa3aHHbIX rpasui
3aJsiorogaresieM, He 4BJIAIOLUNMCS AOJIKHUKOM 110 o6ecnequHomy nrio-
TEeKovi O6FI38T€J'IbCTBy, comaapHyro ¢ 3TUM OJIXKHUKOM OTBETCTBEHHOCTb
HeCyT Kak I'IpMOﬁ,OeTaTeflb UMYyLLIeCTBa, Tak v MPEexXHWI 3a10roaatesib.

3aKOHOM OTpaHUYMBAETCS BO3MOXKHOCTb 3aJIorofaTesisl OT4YXIaTh
MMYLIECTBO, 3aJ0XXEHHOE MO J0roBopy oo umoreke (cm. m. 1 u 2 cr. 37
3akoHa M KOMMeHTapuii K Heil). Ecliu oH MOCTynuI BOIMPEKU UMEIOLIUMCS
3aMpeuieHusIM, TO 3aJ0roiepXKaTeib HaaeasieTcsl MPaBOM MPUHSTh K HEMY
ycTtaHoBJIeHHbIe Mepbl (4. 1 ct. 39 3akoHa). Emy B 3TOM ciyyae mnpeno-
cTaBjJeHa ajbTepHaTUBa:

* noTpeOoBaTh NMPU3HAHUS COBEPIIEHHON CIEIKM HEeIeHCTBUTEIbHOM,

TO €CTh MPOTUBOMNPABHOM, U MPUMEHEHUSI K HEU MOCAeNCTBUIA, TIpe-
IycMOTpeHHBIX c¢T. 167 TK P®D;

* MOTpedOoBaTh MOCPOYHOTO WUCIIOJHEHUSI O0ECNeYeHHOro WMOTeKOoM
00s13aTeIbcTBa, a IPU HEBBINIOJHEHUM 3TOro TpeOoBaHUSI — oOpa-
1IeHUsT B3bICKAHUSI Ha 3aJI0)KEHHOE UMYIIECTBO (HE3aBUCUMO OT
TOr0, KOMY OHO MPUHAJIEXKUT).

31ech HEOOXOAMMO OOpaTUTh BHUMAaHME, YTO BO BTOPOM Cjiyyae coaep-
JKaHHWe HOPMBI MMEET pacxoxXIeHue ¢ MmpaBuyioM myHKTa 4 cT. 50 3akoHa
00 UIoTeKe, HECMOTPSI Ha CYIIECTBYIOILIYIO MEXIY HUMU B3aUMOCBSI3b.

JaHHast cTaThsl UCKIIIOYAET BO3MOXHOCTH 3alllUThl MHTEPECOB HEH00-
POCOBECTHOTO MpUOOpeTaTesi UMYIIECTBA, 3aJ0XEHHOTO IO AOTOBOpPY 00
unoreke. OH cuuTaeTcs TAKOBBIM MpPU HAaJTUYUU JOKa3aTeIbCTB, UTO B €0
NEeUCTBUSIX UMEETCSI YMbICEJ WM JaXe HEOCTOPOXHOCTb, IOCKOJbKY
B MOMEHT MPUOOPETEHUS] HEABUXKUMOCTU OH 3HaJI WU NOJKEH ObLT 3HATh
O TOM, 4YTO UMYIIECTBO OTYYXXIAeTCsl 3aJ0rofaTesieM C HapyLIeHUSIMU
OpaBUJ MO OTYYXKICHUIO 3aJOXEHHOTo umyilectBa (cM. cT. 37 3akoHa
U KOMMeHTapuili K Heli). IToaToMy HemoOpOCOBECTHBIN MpuoOpeTaTesib
CTAaHOBUTCSI OTBETCTBEHHBIM 332 HEUCMOJHEHUE O0ECTeYeHHOTro UITOTEeKOU
00513aTeIbCTBA CONIMAAPHO C JOJKHUKOM MO 3TOMY 00513aTeNIbCTBY B Ipe-
Jlejiax CTOMMOCTU yKa3zaHHOro umyiiectBa. [lopsimok ymoBiieTBOpeHUs
KPEIUTOpPOM CBOUX TpeOOBaHUU 3a CUET COJMIAPHBIX AOJKHUKOB pac-
KpHIT B ctathe 323 'K PO.

IIpenycMoTpeHbl 3allMTHBIE MEPHI B OTHOIIEHUU OOEecredyeHus MpaB
3ajoroiepxkaresisi U B TOM cjlydyae, KOrha 3aJlorofaTesib, He SIBISIOLIUiCS
JNOJDKHUKOM T0 O0eCrieYeHHOMY UIOTEKON 0053aTelbCTBY, OCYILIECTBUI
OTYYXIEHUE 3aJT0XEHHOTO MMYIIECTBA C HapyUIEHUSIMU, YKa3aHHBIMU B
naHHOU cTaThe. 3akoH (cT. 39) coaepXUT UMIIEPAaTUBHYIO HOPMY, TO KO-
TOpPOW C 3TUM [OJXKHUKOM COJIMJAPHYIO OTBETCTBEHHOCTh HECYT Kak
MpexXHU 3ajJorofaTesib, TaK W MpUoOpeTaTesb umyilectBa. [lpu Hactym-
JIEHUW COJIMJApPHOUW OTBETCTBEHHOCTM YKa3aHHBIX JIWI[ 3aJlOrofepxKaTeb
(kpeauTop) BOpaBe TpeOOBaTh MCIIOJHEHUSI 00S13aTebCTBA OT JIIOOOTO U3
Ha3BaHHbBIX JIMI WK o6oux Jmi coBMecTHO (cT. 323 'K P®D).
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Cramesa 40. Olpemenenue 3a10M4CEHHO20 UMYW,eCMEaA
npagamu opyeux auy

1. ECJIN wuHoe He npenycMOTpeHo eanepasibHbiM 3aKOHOM  WaW  [0ro-
Bopom 00 wunoteke, 3anorojartess BrpaBe 6e3 corsacusi  3as0roaepxa-
TesiIss cAaBaTh 3a/l0KEeHHOe WMYLLEeCTBO B apeHay, rnepeaaBaTtb ero BO Bpe-
MeHHoe 6e3B03Me3[HOe [10/1b30BaHNe 1 [0 COM/IaleHulo C  APYruM  Jiu-
LomMm rnpenocrTaB/isiTb rnocinegHemy rnpaso OorpaHn4eHHoro roJsib30BaHus
3TUM UMYLLECTBOM (CEPBUTYT) rpu YCJ/IOBUSIX, HTO:

— CpPOK, Ha KOTOprl7I nMyuiecTso rpeanocrasB/isieTcs B rnoJsib3oBaHuve,
He [MpeBblluaeT cpoka 06ecrneyeHHoOro UrnoTekow 0053aTesnbCTBa;

— UMyLleCcTBO [1penocTaB/iseTcss B [10Jib30BaHve A5 Lleﬂel;l, CcOooTBeT-
CTByKOLLNX Ha3Ha4yeHwuro unmylecTBa.

2. B cnydae o6palieHvss 3anoroaepxarenieM  B3biCKaHus Ha  3aJI0XEH-
Hoe nMyuLiecTso rno OCHOBaHUusM, npeaycMoTpPeHHbIM d)e,qepaanblM 3a-
KOHOM w1 AOroBOPOM 06 umrioteke, BCe ripaBa apeHAbl W UWHble T[paBa
roJsib30BaHIs1 STUM nmyLecTBom, rnpengocras/ieHHble 3aJsiorogaresiem
TPETHUMM smMuaMm  6e3  corsiacusi  3a/10roAepxaresisi  Mocjae  3aK/IoYeHust  [0-
roBopa 06 wurnoTeke, rpPeKpPaLlalTCs C MOMEHTa BCTYM/IeHUsST B 3aKOHHYIO
cuny pewenuss cya 00 o6paleHuy B3bICKaHUS Ha MMYLLEeCTBO, a eciau
TPEeboBaHUs 3asioroAepxartesis yaoBAeTBopsioTcs 6e3 obpailieHus B cya —
(o] MOMeHTa HoTapuvasibHOro YAOCTOBEPEHUs cornatlueHus mMexnay 3aJioro-
narenemM u 3asorogepxaresiem 006 obpalueHuy B3biICKaHWsi B COOTBETCT-
Bun co cTatberi 55 HacTtosiero denepasibHOro 3akoHa.

3. 3asoxeHHoe UMyLLecTBO MOXeT ObiTb npeaocTaBieHo 3asoroaa-
Tesiem B nosib3oBaHvie TPETBUM Jmuam Ha CPOK, I'IpeBbILuaIOLLH/IVI CPpOoK
obecrne4eHHOro wurnoTekor obsi3atesnbcTBa, smbO a4/s Ueseld, He COoOTBeT-
CTBYy®OLUINX Ha3Ha4eHuto unmylecTBea, JILb C corsiacus 3asiorogepxareris.
B cJ/iydae Bblaaquv 3aKna,qH0171 npeanocraBsieHne Ha 3TuX YCJIOBUSIX TPeTbuM
Jmuam rnpasa noJsib30BaHus 3aJ10KeHHbIM nMyLecTBom A0riycKkaercs,
eciu npaBo 3anorojartesisi Ha  9TO  MPEAYyCMOTPEHO B 3ak/afHOM.

4. [lpeaocrtaBneHue 3asoronaresnem 3a/10KeHHOro umyLecTea B
rnosb3oBaHVe APYroMy JuvLly He 0ocBobOXgaeT 3anoroaartesis 0T  UCMOJIHEe-
Husi  0bsi3aHHOCTel Mo AoroBopy 06 wuroTeke, €cau 3TVM [OrOBOPOM  HE
rnpeaycMoTpeHo UHoe.

5. ObpemeHeHne uvMylLLIEeCTBa,  3aJ/I0OXEHHOro Mo AoroBopy o6 wunoTte-
Ke, Aapyrumuy  3anoramuv - peryavpyetrcss  npasunamu  rnasbl - VIl HacTosiwero
denepanbHOro 3aKkoHa.

B myHkTe 1 KOMMEHTUpYEMOl CTaTbU TOBOPUTCS O TMpaBe 3ajorojare-
JIT Ha Tepenayy 3aJOXEHHOTO MMYIIecTBa BO BpPeMEHHOE BlajeHUeE
U TMOJb30BaHWE APYTUM JHlaM 0e3 Tepeiadyd MpaBa COOCTBEHHOCTH.
Peub, B 4acTHOCTH, WMAET O MOTOBOPE apeHIbl (BO3ME3THOM Iepemadye BO
BpeMeHHOE BJlaJiecHUEe W TOJIb30BaHUE JIMOO TOJBKO B TMOJb30BaHUe), 6e3-
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BO3ME3IHOTO MOJb30BaHMUs (06e3BO3Me3IHOI Iiepemadye BO BpeMeHHOE
MOJIb30BaHNE), CEPBUTYTA (OrPaHMYCHHOIO ITOJIb30BAHUS UyXKOH BEIIbIO).
OcylecTBUTh YKa3aHHOE IIPaBO 3aJIOTOJATe]Ib MOXET IIPU COOIIOIeHUU
IBYX YCJIOBUN:
* CpOK, Ha KOTOpBIi MepeaaeTcs MMYILLIEeCTBO B MOJb30BaHUE, HE AOJ-
KeH IIPEeBBIIIaTh CPOKa 00eCIIeYeHHOTO MIIOTEKOI 003aTelIbCTBa;
* HMYILECTBO JOJKHO MCIOJb30BaThCS B COOTBETCTBMM C €ro Ha3Ha-
YEHUEM.

Hanuuue BTOpOro ycioBuS NpeACTaBISETCS U3JIMIIHUM, MOCKOJbKY
00s13aTeJIbHBIM YCJIOBUEM 3aKJIIOUCHUS JII00Or0 M3 yKa3aHHBIX BBIIIE H0-
TOBOPOB SIBJISIETCSI MCIOJb30BaHUE MepelaBacMoOli BhILIEe BEIM IO Ha3Ha-
YEeHUIO0 M HapylleHME 3TOro mpaBuiia SIBJISIETCS OCHOBAaHUEM AJIS1 pacTop-
XKEHUSI 10ToBOpa.

JlOMOTHUTEIbHBIMU OCHOBAHUSIMU TpeKpalleHUsl BbIIIECHEePEYUCICH-
HBIX JOTOBOPOB O Iepedaye 3aJOKEHHOTO MMYILIECTBa BO BPEMEHHOE Bja-
JIeHWE W TMOJIb30BaHUE APYTUM JMLAM SBJISIETCS BbIHECEHUE CYyIeOHOro pe-
ImeHusT 06 oOpallleHUM B3BICKAHMS Ha 3aJ0XXeHHOE MMYIISCTBO (IOTOBOP
npeKpaliaeTcss ¢ MOMEHTA BCTYIJIEHUSI COOTBETCTBYIOILIETO pEIIeHHUS B
3aKOHHYIO CHJIy) M HOTapuaJbHOE yIOCTOBEpPEHME COTJIAIICHUS MEXIY
3ajjorogaTejieM M 3aJiorojepxkareiaeM 00 oOpallleHMM B3BICKAHUS Ha 3a-
JIOXKEHHOE MMYIIECTBO (JIOTOBOP MIpeKpallaeTcs ¢ MOMEHTAa HOTapHuaJbHO-
ro YIOCTOBEPEHMSI COTJIALLICHMSI).

B mysKTe 3 comepXuTcS NIpOTHBOpeYallee HOpMaM TIPaxkIaHCKOTO
npaBa ¥ OOIIMM ITOJIOXEHUSIM O 3aJIoTe€ IMPaBUJIO OTHOCHUTEIHLHO BO3MOX-
HOCTHU 3aKJKUYEHHUS JOTOBOpa O Iepeaauve 3aJ0XXEHHOTO MMYIIECTBA BO
BpPEMEHHOE BJIaJiecHUE U MOJIb30BAaHME IPYTUM JIMIIAM Ha CPOK, MPEeBbI-
LIALIMKA CPOK O0ECIEYEeHHOro UIIOTEKON 00s13aTesibcTBa, U IJIs LEeJe,
HE COOTBETCTBYIOIIMX Ha3HAUYECHUIO MMyllecTBa. [y 3TOro HeoOXoauMo
MOJYYUTh COTIJlacue 3ajiorojepKaTesis.

IIpenocraBiaeHue 3ajiorojgareyieM 3aJ10XKEHHOT0 MMYLIECTBA B MOJIb30-
BaHUE APYroMmy JIMIy He OCBOOOXAAET 3ajorojaress OT MCHOJHEHUs 00s-
3aHHOCTEH IT0 JOTOBOPY UIIOTEKW M, B YACTHOCTU, OT OOSI3aHHOCTH IIO CO-
XPaHEHUIO 3aJJ0XKEHHOr0 MMYIIECTBAa, MPOBEIECHUIO €r0 KaIllMTaJbHOTIO W
TEKYILEr0O PEMOHTA, CTPAXOBAHUIO U AP., XOTS MPAKTUYECKU MCHOJHUTh
3TH 00S3aHHOCTH OyIeT JOBOJBHO TPYAHO. YKa3zaHHAas HOpMa MMeeT IHC-
MO3UTUBHBIN XapaKTep, U CTOPOHBI B JOrOBOPE MIIOTEKM MOIYT Mpeay-
cMmoTpeTh MHoe. Hampumep, eciu ¢ comtacus 3ajioromaTelisi 3aJI0XKEHHOe
MMYIIECTBO CHAETCSI B apeHAy, B JOrOBOPE MIIOTEKH MOXKET OBITh IIpemy-
CMOTPEHO, YTO 3aj0rojarejb OCBOOOXIAETCS OT OO0SI3aHHOCTU MPOBOAUTH
TEKYIIUI PEMOHT, ITOCKOJBKY 3TO OOBIYHO SIBJISIETCSI O0S3aHHOCTBIO apeH-
JaTopa.
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Cramea 41. [Ilocaedcmeuss npunyoumeavHo2o uU36samus
2ocyoapcmeom 3A104CEHHO020 umywecmaea

1. Ecv npaBo co6CTBEHHOCTY 3a/10roAaTtesis Ha UMYLLIECTBO, SIBJISIIO-
Leecs NnpeaMeToM UMOTEKU, NPEKPAaLLaeTcs Mo OCHOBaHUSIM U B NOPSA-
Ke, KOTOpble YCTaHOBJIEHbI heaepasibHbIM 3aKOHOM, BC/I€ACTBNE U3bITUS
(BbIKYra) umyLiecTsa Assi roCyAapCTBEHHbIX NI MYHULIMNAbHbIX HYX/,
€ero PeKBU3NLINN WS HALMOHAIN3aLUMnN U 3a/10roAateslio npeaocTaBisercs
Zpyroe nmyLLEeCcTBO WM COOTBETCTBYIOLLEE BO3MELLEHNE, UNoTeka pac-
MPOCTPaHSIETCS Ha NPenocTaBAeHHOE B3aMeH UMYLLECTBO /MO0 3a/10ro-
Jepxartesib npnobpeTaeT rnpaBo MPenMyLIECTBEHHOIO YA0BIETBOPEHMUS
CBOUX TPEOOBaHWIi M3 CYMMbI MPUYNTAIOLIErOCS 3a/10r0AaTesIlo0 BO3Me-
LeHus.

3anorogepxaresib, UHTEPECHI KOTOPOIro He MOryT ObITb B MOJIHOV Me-
pe 3allmLLeHbl paBamu, nPeayCMOTPEeHHbIMY YaCTbio NepBOoi HACTOSILLe-
ro nyHkTa, Brpase noTpeboBaTb AOCPOYHOIrO UCMOIHEHNST 06ECredeHHO-
ro unotekori obs3atesnbcTBa M 06PALLEHNS B3bICKAHUS HA UMYLLECTBO,
rnpenocTaseHHOE 3a/10roAaTeslo B3aMeH U3bSITOrO.

2. B cny4asix, korga uMyLLIeCTBO, SIBJISIIOLLEECS MPEeAMETOM UMOTEKU,
n3bIMaeTcs y 3aj10roAatesisi rocynapcTBOM B BUe CaHKLMM 3a COBEpLLEe-
HWe NPEeCTYNAEHNS NN MHOMO NPpaBoOHapyLLEeHWS (KOHGuCKaums), nnoteka
COXPaHsIeT CUITY, U MPUMEHSIIOTCS npasuia cTaTbu 38 HacToswero Pene-
pasibHoro 3akoHa. OAHako 3as0roAepXaresb, UHTePEChl KOTOPOro He
MOryT 6biTb B [OJIHOV Mepe 3alLyLLEHbl MPUMEHEHNEM 3TUX MpPpaBusl,
BrnpaBe rnotTpeboBaTb [OCPOYHOIO UCMOJIHEHUSI 0O6ECe4YeHHOro unoTe-
Kovi 0bs13aTenibeTBa U 06paLLeHNs] B3biICKaHUs Ha KOHGUCKOBaAHHOE UMY-
LecTBo.

HopMmbl naHHOI CTaTbU OXBaThIBAIOT CJIyyad, CBSI3aHHBIE C IOCJIE/ICT-
BUSIMU TIPUHYIUTEIBHOTO U3BSITHUS TOCYIAPCTBOM 3aJIOKEHHOTO WMMYILECT-
Ba. Ee moJyioxeHus1 0a3upyloTcs Ha IpaBuJiax OJHOMMEHHOM cTaTthu 354
I'K P®. Cnyyau NpMHYIUTEIBHOIO U3bATUS MMYIIECTBA Y COOCTBEHHMKA
yKa3aHbl B nyHKTe 2 cT. 235 TK P®:

— oOpallieHMe B3bICKAHUSI Ha HMMYIIECTBO IO oOsizaTenbcTBaMm (cT. 237
TKPD);

— OTUYXIeHUE UMYIIECTBA, KOTOPOE B CHJIy 3aKOHA HE MOXeT Mpu-
HamiexaTth gaHHomy juny (ct. 238 TK P®); -

— OTYYXIEHWE HEIBUXMMOIO MMYILECTBA B CBSI3U C U3BSITHUEM y4acT-
Ka (ct. 239 TK P®D);

— BBIKYN 0ECXO3SIMCTBEHHO COIEPXKAIIUXCS KYJIbTYPHBIX LIEHHOCTEHH,
JOMAIIHUX XWUBOTHBIX (cT. 240 u 241 T'K PD);

— pekBusunusa (ct. 242 'K P®);

— koHopuckauus (ct. 243 TK PD);

— OTYYXICHUE UMYIIECTBA B CIyYasiX, MPeIyCMOTPEHHBIX MYHKTOM 4
cT. 252, myHKTOM 2 crathamu 272, cT. 282, 285, 293 TK P®.
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ITockonbKy MpeaMeT UMOTEKM CIYXKUT oO0ecre4yeHUEM OCHOBHOTO O0sI-
3aTeJIbCTBA, TO MPU M3BATUU 3aJOXEHHOrO MMYIIECTBA CYLIECTBEHHOE
3HaYeHUe MpUOOpeTaeT MEXaHMW3M ero MpoBedeHUs U HazHavyaeMasi cymma
Bo3memieHus. CormacHo nyHKTY 3 cT. 35 KoHcturyuuu P®, «mpunymu-
TEJIbHOE OTYYXJEHUE HMYIIECTBA I TOCYAAPCTBEHHBIX HYXI MOXET
OBbITh TTPOU3BEACHO TOJBKO IMPU YCIOBUM MPEIBAPUTEIHBHOTO U PABHOLICH-
HOro Bo3MellleHusI». B ciyyasix, yka3zaHHBIX B IOAINYHKTaxX 2 — 5 BbIlIe-
npuBeAeHHOIro mepeyHs (M. 1 KoMMeHTapusl K HacToslleill cTaThe), U
MPpU HAUMOHAIU3AIUU U3BATUE MUMYILIECTBA MPOU3BOAUTCS BO3ME3THO C
BO3MEIllEHUEM COOCTBEHHUKY YOBITKOB B MOpPSJAKE, YCTAaHOBJIEHHOM
cratbsaMu 239-243, 306 TK P®D.

B vactu 2 m. 1 cr. 41 3aKoHOIaTesib pa3BUBaeT MOJIOXEHUS, COAEp-
xkamuecs B myHkTe 1 cT. 354 K P®. 3gech HeoOXoouMo OGpaTUTh BHU-
MaHUe, 4TO ColepKaHUe KOMMEHTHUPYEMON HOPMBI MMEET PacXOXIECHUe C
npaBuiIoM TyHKTa 4 cT. 50 3aKoHa, HECMOTpPSI Ha CYILIECTBYIOIIYIO MEXIy
HUMU B3aUMOCBSI3b.

IMpeuMyliecTBEHHOE TIPaBO 3aJloTOAEpXKaTENs] Tepea APYTUMU CyOb-
eKTaMH1 Ha 3aJI0)KEHHOE MMYIIECTBO 00eCIeynBaeTcsl Kak MPUHIUIIOM CIie-
LIMAJTbHOCTU, TaK W MPUHIIMIIOM CTAapUIMHCTBA 3aj0roBoro mnpasa. [locnen-
HUI TIPUHLIUIT HallleJ OTpaxkeHWe B TMOJIOXKEHMIX MyHKTa 2 cT. 41 3akoHa,
MMEIOIIMX OTIMYMs OT HOpM IyHKTa 2 cT. 354 'K P®. JIng coxpaHeHUs
WUMOTEKU B CUJIE TIPUMEHSIIOTCS MPaBUjia O COXpAaHEHUM MIOTEKU TpU Tepe-
Xole TpaB Ha 3aJl0)KEHHOe MMYIIECTBO K Apyromy jauuy (cm. cT. 38 3ako-
Ha U KOMMeHTapuii K Heil). Eciau mpu 3TOM MHTEpechl 3aJloromepxarelist
3alIMILIAITCS HE B TMOJHOW Mepe, TO eMy IpeJoCTaBJIeHO MpaBo AeHCTBO-
BaTh MO HOpMe myHKTa 4 cT. 50 3akoHa (CM. KOMMEHTapHUil K HEMY).

Bonpeku npeanucanusM nyHkTa 2 cT. 41 3akoHa B ctaTbhe 78 3ako-
Ha 00 MCIIOJHHUTEJIbHOM MNPOU3BOIACTBE 0€3 KaKUX-JIMOO OrpaHUYEHU
yCTaHABJIMBAETCSI MPUOPUTET TpeOOBAHWIA TOocymapcTBa mepea TpeboBa-
HUSIMM 3aJIOToJiepXKaTelisl HeABUKMMOIO MMYILIECTBA, MOTYCKasi TeM CaMbIM
BO3MOXHOCTh YJIOBJIETBOPEHUSI TpeOOBAaHUM TOCydapcTBa 3a CYET KOH-
bUCKOBaHHOI HENBUXUMOCTHU, HAXOMASIICHCS B 3aJ0T€ y TPETbUX JIUII.

Cramea 42. Ilocaeocmeus eunouxauuu
3A10:CEHH020 umywecmea

B cnyyasx, koraa MMyLLEeCTBO, SIBASIOLLEecs MpeaMeToOM UNOTeKu,
n3bIMaeTcs y 3as0rofgartesis B YCTaHOB/IEHHOM ¢enepasibHbIM 3aKOHOM
ropsiake Ha TOM OCHOBaHWU, 4TO B AEHCTBUTE/IbHOCTN COOCTBEHHUKOM
3TOro MMylLLIeCcTBa SIB/IAeTCS APYroe 1nLo (BUHANKAaLMS), UrnotTeka B oT-
HOLLIeHUM 3TOr0 MMYLLIeCTBa MpekpallaeTca. 3ajorogepxaresb rnocae
BCTYIM/IEHUS B 3aKOHHYIO CUJTy COOTBETCTBYIOLLEro PeLleHns cyaa Brpase
TpeboBaTb AOCPOYHOIrO MCMOJIHeHUs 0653aTenbcTBa, KOTopoe 6buIo
obecrneyeHo NnoTeKou.
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BUHAMKALUS OCYLIECTBISETCS C MOMOIIbIO BUHANKALMOHHOIO McKa'.
DTOT BUJ MCKa HANpaBJIEeH Ha 3alWTy IMpaBa BJaleHUS UMYIIECTBOM.
B wactHOCTH, coriacHO crathe 301 'K P®d, cobGcTBeHHUMK BIIpaBe MCTpE-
0oBaTh CBOE MMYIIECTBO M3 YYXXOr0 HE3aKOHHOTO BlaJeHUs (Hampumep,
HUCK O BO3BpaTe HE3aKOHHO 3aHSATOT0 HEXWJIOTO IMOMEIIeHUS).

I'paxkmaHckuM Komekcom P® ycTtaHOBIEHBI 0ocoOble MpaBuja 00 WC-
TpeOGOBaHUY MMYIIECTBA OT JOOGPOCOBECTHOTO MpHobpeTaTensi. B yacTHO-
ct, B cootBeTcTBUM cO cTaThell 302 'K P®, eciau mmylnecTBO BO3ME3IHO
MpHOOPETEHO Yy JIMIIa, KOTOpOE He MMEJIO TMpaBa ero OTYyXAaTh, O YeM
nmpuobpeTaTesb He 3HAJ M HEe MOT 3HaTh (IOGPOCOBECTHBIN MpUoOpeTa-
Tellb), COOCTBEHHUK BITpaBe UCTpeOOBATh Y HETO 3TO MMYIIECTBO JIUINb B
clyJasx, KOrma UMYIIECTBO YTEPSTHO COOCTBEHHMKOM WJIU JIMIIOM, KOTO-
pOMy OHO OBIJIO TIepeAaHO BO BJIaficHUE, JUOO MOXUIIEHO Y TOTO WU APY-
roro, Ju6O BBIOBUIO M3 WX BIAJACHUS MHBIM ITyTeM IMOMUMO WX Boju. Ecim
XK€ MMYIIECTBO MPUOOPETeHO Ge3BO3ME3THO OT JIMIAa, KOTOPOe He MMENO
MpaBa ero OT4YyXIaTh, COOCTBEHHMK BIIpaBe MCTpeOOBATh MMYIIECTBO BO
Bcex chydasx. IIpu yooBIeTBOPeHUHU MPEAbSIBICHHOTO BUHIMKALIMOHHOTO
HWCKa U U3BATUM TpeaMeTa MIOTEKU Yy 3aJorojaTesis Mo pelleHUIo Cyaa,
BCTYIMBIIIETO B 3aKOHHYIO CHMJTy, MIIOTeKa B OTHOIICHWUW 3TOTO MMYIIECTBA
npekpamaercsd. OTmpenelieHHbIe TapaHTMUM B KOMMEHTHUPYEMOU cTaThe
MPEAYCMOTPEHBI M JJIsl 3aJI0TOepKaTeNsl, KOTOPHIA TOclie BCTYIJICHUS B
3aKOHHYIO CUJIy pellleHUs cyJa O BUHIWKALIMU 3aJOXXKEHHOTO MMYIIECTBa
HMMeeT MpaBo TPebOBaTh JOCPOYHOTO UCITOJTHEHUST 00s3aTeNIbCTBa, obecrie-
YEHHOTO UIOTEKOM.

I'nasa VII. ITOCJIEAYIOIIIAA UTIOTEKA

Cramea 43. [Ilonamue nocaedyroweii unomexu
U ycaogus, HpuU KOMOPLIX OHA OONyCKaemcs

1. ImywiectBo, 3asioxeHHoe 1o p[orosopy o6 wurnoteke B obecrieye-
HWE  UCMOJSIHEHUsST OfHOro 00s3aTesnbCcTBa (NpPeallecTByllas  MUnoTeka),
MOXET ObITb [PeaocTaB/ieHOo B 3asor B 00ecredeHne WCrOoJIHeHUs Apy-
roro o06s3aTesibcTBa TOr0 Xe WM WHOro [AOJ/DKHMKA TOMY X€ WiIN UHOMY
3asiorofepxareso  (rnocnenywouias  UMNOTeKa).

OuepenHocTb  3anorofgepxarteneii  yCTaHaB/IMBAETCS Ha  OCHOBaHUU
fnaHHbiX  EAMHOro  rocymapCTBEHHOro peectpa rnpaB Ha  HEeABUXMMOE
UMYLLIECTBO W CAEJIOK C HUM O MOMEHTEe BO3HUKHOBEHUSI WINOTEKW, orpe-
Z1e/ISeMOM B COOTBETCTBUM C rnpaBunammu rnyHKToB 5 n 6 crartbu 20 Ha-
crosuiero @PenepasbHOro 3akoHa.

2. locnepyolyas wuroteka [OMNyckaeTcs, €Cc/aM OHa He 3anpeLjeHa
NpeaLIecTByoLMN  4oroBopamMu 06 UNoTeke TOoro Xe WMYyLLIEecTBa, [Ael-

" BUHIMKAIIMOHHBI UCK — 3TO WCK HEBIANCIONIETO COOCTBEHHMKA K BIANICIOIIEMY
HECOOCTBEHHUKY O BO3BpaTe MMYILIECTBA M3 YY>KOrO HE3aKOHHOIO BJIafCHUSI.
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CTBUIE KOTOPbIX HE MPEKPATUIOCh K MOMEHTY 3aK/IIOYEHMS 0CaeaytoLLe-
ro gorosopa o6 unoteke.

Ecnn npeglectByowmii 4oroBop o6 UNoTeke rnpeaycMaTpuBaeT
YCJI0BUSI, HA KOTOPbLIX MOXET ObiTb 3aK/IIO4YEH MOCAEeAYIOLMI OrOBOP
00 uroTeke, nocaeaHnii 0/KEH ObiTb 3aK/IIOYEH C COBIIOAEHNEM ITUX
YCJI0BUA.

3. lMNMocnenyroLmii AOroBop 06 UnoTeke, 3aKkIYEHHbINA, HECMOTPS Ha
3arnpeLlieHune, yCTaHOB/IEHHOE MNPEeALLIECTBYIOLLVM Or0BOPOM 06 urote-
Ke, MOXET ObITb MPU3HAH CY0M HEAEVCTBUTEIbHbLIM 10 MCKY 3a/10roAep-
Xartess ro npeaLecTByLEMY Or0BOPY HE3aBUCUMO OT TOro, 3HaJl Jin
3asorogepxartesib o rnocaenyoLemMy 0roBopy O TakoM 3arpeLLeHNN.

Ecnn nocneaytoluas nnoteka He 3anpeLyeHa, HO MocaeayloLmii 4oro-
BOp 3aK/MOYEH C HAPYLUEHNEM YCJIOBW, [MPEAYCMOTPEHHbIX /1S HEro
rNpeaLIecTByOLLMM AOrOBOPOM, TpeboBaHWUs 3a/10rogepxartess rno rno-
cneaywwemy ZlJoroBopy yAOBAETBOPSIIOTCS B TOV CTENEHW, B KaKOW UX
Y/10BJIETBOPEHMNE BO3MOXHO B COOTBETCTBUU C YCIIOBUSIMU MPELALLIECTBYIO-
wero gorosopa o6 urnoTeke.

4. lNpaBuna nyHKTOB 2 1 3 HACcTOSLLEV CTaTbU HE NMPUMEHSIIOTCS, €C/IN
CTOPOHaMu B rPEALLECTBYIOLLEM U NOCAEAYIOLEM JOroBopax 06 urore-
Ke sIB/ISII0TCS OAHU U Te Xe 1mua.

5. Bakno4eHne nocaeayoliero gorosopa ob nnoteke, npeaycmar-
pUBaKoLLIEro COCTaB/EHWE U BbiAayy 3ak/1aHou, He ornyCcKaeTcsl.

Ilepe3anor HEABMXKMMOrO HMMYIIECTBA BO3MOXEH B OOecreuyeHue Huc-
MOJIHEHUSI APYroro 00s3aTeJibCTBA TOTO K€ WJIM MHOTO JTOJKHUKA TOMY
Ke UM MHOMY 3aioroaepxkateiato (m. 1 cr. 43 3akoHa). [asa ycTaHOBIIE-
HUSI OYEPEJIHOCTH 3aJoToAepXKaTesieil UCTONb3YIOT CBENEHUsI, BHECEHHBIC
B EnuHBIN rocymapcTBeHHBI peecTp IMpaB Ha HEABUXMMOE HMMYIIECTBO
U CHEJIOK C HUM, O MOMEHTE BO3HUKHOBEHMUSI UITOTEKU, KOTOPBIi Orpene-
JISIIOT MO IpaBuiaM IyHKTOB 5 1 6 cT. 20 3akoHa 006 UIOTeKe (CM. KOM-
MEHTapuili K HUM). 3anucu o0 HUIIOTEKE B COOTBETCTBUM C IIYHKTOM 44
IMpaBun BeneHuss EnvHOro rocyaapcTBEHHOTO peecTpa MmpaB BHOCSTCS B
noapazaen III-2.

ITynkr 2 pasBuBaeT mpaBmio nyHkTa 2 cT. 342 'K P®D. [dus obecme-
YeHUsSI MHTEPECOB 3ajiorojepxXaresisi Mo HeIOMyCTUMOCTH MOCHIEAYIOIIEro
JOroBopa 00 MITOTEKE MOJIKHBI CIYXUTh OTPAHUYECHUSI, BKJIOYaeMble B
noroBop. OrpaHUYeHUsI B OTHOILIEGHUU TOCEAYIONIeH UIMOTeKU, yCTaHaB-
JIUBaeMble B TIPEIIIECTBYIOIIEM JIOTOBOpPE, MOTYT COAEPXaTh Pa3IMYHbIC
yCJIOBUsI, COOJIIOIEHWE KOTOPBIX 00sI3aTe/IbHO TPU 3aKIOUYEHUU TMOCie-
IYIOIIEro JOroBopa 00 MIIOTEKE.

HecobmoneHue 3amnpelieHusi, YCTAaHOBJIEHHOTO MPEAIIeCTBYIOIIUM J10-
TOBOpOM 00 WITOTEKe, BJIeYeT HENENCTBUTENbHOCTh IMOCIEAYIOLIEro A0ro-
Bopa 00 UMOTEeKe, YTO CJeAyeT M3 MyHKTa 3 KOMMEHTHUPYEMOU CTaTbH.
HeneiicTBUTeIbHOCTh TIPU3HAETCS B CyIeOHOM TOpPsIKE MO MCKY 3ajiora-
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JiepxKaTess Mo MpeallecTBYIOIEMY NOTOBOpy. BblHeceHue cynoM pele-
HUSI O HENEeUCTBUTEIbHOCTU MOCIEAYIONIEro N10ToBopa 00 UMOTeKe Mpemy-
CMOTpPEHO HE3aBUCHUMO OT TOTO, 3HAJ JIU 3aJI0roAepXKaTesb MO MOCIenylo-
1ieMy AOrOBOPY O TakoM 3ampelieHuu. [lomyckaercss ynoBJIeTBOpEeHUE
TpeOboBaHUI 3ajoroJepxkareisi Mo MOCIEAYIOIIEMY HOTOBOPY, 3aKJIOUYEeH-
HOMY C HapylIeHUEM YCJIOBUU, MPEeaIyCMOTPEHHBIX IJISI HEro MpeallecT-
ByIOIIUM J0ToBOpoM (4. 2 1. 3 cT. 43 3akoHa). DTO BO3MOXHO B TOM
CTEeNEHU, B KaKOil UX YIOBJIETBOPEHUE COOTBETCTBYET YCIOBUSIM Mpellie-
CTByIOILIETO AoroBopa o6 unoreke. He momyckaercs mo mpaBujiaM KOM-
MEHTUPYEMOU CTaThU MOCJEAyIollasi UTIoTeKa B cliyyae, €Cid CTOPOHAMU
B MPENIIeCTBYIONIEM U TMOCIEAYIOIIUX JOTOBOpax 00 UIIOTEKE SIBJISIIOTCS
olHU U Te ke nuna (1. 4). Takke He HOMycKaeTcs 3aK/IIOUYeHMUE Tocse-
NYIOIIEro IOoroBopa 00 WUIOTeKe, TMpeaycMaTpUBAIOLIETO COCTaBIEHUE U
Bblauy 3aKJIaJHOW.

Cramesa  44. Ilpedynpeixncoenue 3aaozodepicameaneii
0 npedwecmeywwieid u nocaedyrouwieli  unomexax.
Hzmenenue  npedwecmeyrowjezco 0ozoeopa 006  unomexe

1. Banorogatesnb 06s13aH coobLLUaTb KaxaoMy MOCAeaAyoLemMy 3aao-
rogepxaresito 40 3aK/IHeHns ¢ HUM JJoroBopa o nocaeaytoLlesi nnorte-
ke cBenieHns1 000 BCeX yxXe CyLLEeCTBYIOLLNX UMOTeKax 4aHHOro UMYLLIeCT -
Ba, NpeaycMoTPeHHbIe nyHKToM 1 ctatbu 9 HacTosulero @enepasibHOro
3akoHa.

HesbinonHeHwne 3anoroaatesnem aTovi 0653aHHOCTY AaeT 3a10roaep-
XaTtesio no nocaeayoLemMy 4oroBopy rnpaBo noTpeboBaTs PACTOPXEHUS
J10roBopa v BO3MELLIEHNS MPUYNHEHHbIX YObITKOB, €cin He OyaeT Jokasa-
HO, 4TO OH MOTI M0JIy4UTb HEOOXOAMMbIE CBEAEHUS O MPEaLLIECTBYIOLLINX
urnoTekax Ha oCHoBaHun cTaTbu 26 HacToswero denepasibHOro 3akoHa
M3 JaHHbIX 06 VX rocyAapCTBEHHOV pernctpawuu.

2. 3anoroaartesib, 3aK/OYMBLLNE NOCAEAYIOLLNY JOrOBOP 06 nrnoTe-
Ke, JOJ/KeH He3aMeaIMTesIbHO yBeOMUTL 06 3TOM 3asioroaepxateneri
10 NPeaLecTBYIOLMM UMOTeKaM u ro ux TpeboBaHuUIo COoObLLNTL UM CBe-
JeHus 0 nocaeayloLeli nnotTeke, npeayCcMoTPeHHbIe MyHKToM 1 ctatbn 9
HacTtosLero ®eaepanbHOro 3akoHa.

3. lNMocne 3akno4eHns nocnedylolero goroeopa 06 urnotTeke uame-
HeHve npeaLecTByOLEero AoroBopa, BJeKylee 006ecrneyeHne HOBbIX
TpeboBaHWii NPeaLIeCcTBYIOLLIero 3aJ0roAepxaresis uin yeeamndeHmne oob-
ema TpeboBaHwii, yxe obecrne4eHHbIX o 3ToOMy A0oroBopy (ctatbs 3),
JOMyCckaeTcs /b C Corfliacusl 3anoroAepxaresisi 1o nocaeayolwemy
JIOroBOPY, €C/AN MHOEe He Oblo MPeaycMOTPEeHO MPealleCTBYIONM [0-
roBopom o6 urioteke.

4. MpaBuna HaCToSALLE CTaTbU He NMPUMEHSIIOTCS, €CJIM CTOPOHAMU B
npeaLecTByOLEeM U rNocaeayrLLeM A0roBopax 06 nnoTeke aBasioTcs
OOHN M Te Xe /mLua.
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TMocnenywonias unoTeka MOMJIEKUT TOCYyIapCTBEHHOUM perucTpaluu B
COOTBETCTBUM C MpaBuiamu crateir 19 — 28 3akona. KomMeHTUpyemas
CcTaThsl B JOTOJHEHUWE K HOpMaM 00 OOIIMX MpaBWIaX 3aKJIIOYEHMS TOT0-
BOopa 00 WIIOTEKE M €ro ColIepKaHWM TpeaycMaTpuBaeT O0SI3aHHOCTbh Je-
JIaTh B TIOCJIEAYIOLIEM JOrOBope 00 MIMOTeKe OTMETKU 000 BCEX perucrpa-
LIMOHHBIX 3aMUCSAX O MPEIIIECTBYIOIIMX MUIOTEKaX TOrO Xe WMYIecTBa.

IMpu nocnenywouieit unoreke oOpeMeHeHNWE HEIBUKUMOTO MMYIIECTBA
He MpeKpalllaeTcs, a JOIOoJHseTcs (mpeoOpa3yeTcsi) B IOJb3Y APYroro
auua. 3amucu o0 3TOM, KakK 3TO MPeayCMOTPeHO 4acThio 3 cT. 45 3akoHa,
BHOcsTCcs B moapasaen 111-2 EnuHoro rocynapCTBEHHOTO peecTpa MmpaB Ha
HEIBUXXUMOE UMYIIECTBO U CACJIOK C HUM B COOTBETCTBUU C TpeOGOBaHUSI-
Mmu nyHkKTa 63 IlpaBun BegeHus1 EQMHOro rocyaapCcTBEHHOIO peecTpa
Mpas.

Cratbst  45. Tocydapcmeennasa pesucmpauus
nocaedyroweii unomexu

FocynapcTBeHHas perncTpaLms rnocaeayroLLesi UnoTekn oCyLLeCcTBIs -
ercs ¢ cobmoageHnem npasuna rnasbl IV HacToswero degepasibHOro 3a-
KOHa.

B iocnegyroLem oroBope 06 UnoTeke AenanTcs 0TMETkM 060 BCex
PErncTPaLmnoHHbIX 3arMcsX O NPeaLLIeCTBYIOLNX UMTOTEKaxX TOro Xe umy-
LjecTBa.

OtmeTka o rnocseaytollesi NnoTeke BHOCUTCS B PerncTpaLnoHHbIe
3anvcy 060 Bcex NnpeaLlecTBYIOLMX UMTOTeKax TOro Xe UMYyLLIeCTBa.

Kak u nmo6oit apyroii 1oroBop MMOTEKH, HOTOBOp IOCaenylollei
UIMOTEKU MOMJIEKUT TOCYAapCTBEHHOM perucTpaluu, KOTopasl OCYIIeCTB-
JISIETCSI TIO TeM Ke caMbiM mpaBujiaMm. [Ipu 3ToM paHee clieJlaHHBIE peru-
CTpallMOHHbBIC 3alUCU HE OTMEHSIIOTCS, a JOTOJHSIOTCS HOBOW perucrpa-
LIMOHHOM 3amuchlo. BaxXHO OTMETUTBH, YTO B TMOCJEAYIOLIMA TOrOBOp 00
UITOTEKE BHOCITCS OTMETKU 000 BCEX PETMCTPAllMOHHBIX 3aMUCAX O
MPEIIEeCTBYIOIINX UIMOTeKaX TOro Xe HMMYIIECTBa.

Cratbst 46. Yooeaemeopenue
mpebosanuii 3aa02o00epyucameaneil
no npedwecmeywweii u nocaeoyrowiel unomexkam

1. TpeboBaHus 3asorogepxartesis Mo nocaeaylouemMy Aorosopy o6
nroTeke yaoBAETBOPSIOTCH U3 CTOMMOCTY 3a/10XEHHOIro MMYLLIeCTBa C CO-
6ogeHnemM TpeboBaHUl 0 HAINYMK Y 3a/10r0AePXaTesis Mo NpPeaLIecT-
ByloLLeMy A0roBopy 00 vNnoTeke npasa MpenMyLecTBeHHOro YA0BIeTBO-
peHust ceoux TpeboBaHW.

2. B cny4ae obpalueHusi B3biCKaHUS Ha 3a/10XeHHOe WMYLLECTBO 10
TpeboBaHusM, 00eCneqYeHHbIM MOCAeAYIoLIeli UNOTeKoM, 04HOBPEMEHHO
MoXeT ObiTb oTpeboBaHO AOCPOYHOE UCIOJIHEHUE 06eCrne4YeHHOro
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urioTekori o6si3atesnibcTBa U 00paLeHO B3bICKaHWe Ha 3TO UMYLLEeCTBO U
rno TpEb0oBaHUAM, obecrneyeHHbIM  MPEeALIECTBYIOLLEr  UMNOTEKOM, CcpokK
npeawbsiBAeHUsI  KOTOPbIX K B3bICKaHWIO elje He Hactynun. Ecnan  3anoro-
Jepxartesib [0 NPeALecTByloleMy [oroBopy 006 urnoteke He  BOCrO0J/b30-
Basics 3TUM MPaBoOM, UMYLECTBO, Ha KOTOpoe O00palyeHO B3biCKaHUe 10

TpeboBaHUsM, obecrneyeHHbIM rnocnenyoLei  UnoTEKOM, nepexogut K
ero  npuobperareso, 00peMeHeHHoe  MPEeALIeCTBYIOLEN  UMOTEKOM.

3. B cnysae ob6palleHusi B3biCKaHWsl Ha  3a/I0KEHHOE WMYLLUECTBO 10
TpeboBaHUsM, obecrneyeHHbIM NpeaLecTByoLeri  UMNOTEKOM, Aoryckaercs
OfHOBPEMEeHHoe obpalleHne B3biCKaHusl Ha 9TO0 UMYLLeCTBO M o Tpebo-
BaHUSIM, obecrneyeHHbIM  MoCaeayoLen  UNoTeKowH, CPOK  npenbsiBieHus:
KOTOPbIX K B3bICKAHWIO  ele He  HacTynu. TpeboBaHusi, obecrie4yeHHble
nocnenyloLen  UNoTeKou, He  noasnexar  [OCPO4YHOMY  Y[OBJIETBOPEHMUIO,
ecin  Ans YAOBJIETBOPEHUS TpeboBaHWi, 00€ecrneyeHHbIX  NpeaLecTByio-

u.(eﬁ MHOTeKOI7I, A0CTaro4yHo oﬁpa:.ueHl/m B3bICKaHUs1 Ha 4YacTb 3aJIOKeHHO-
ro wuvmMmyuiecrTBa.

4. o obpaijeHns  B3bICKaHWs Ha  VMMYLLECTBO, 3a/10roMm  KOTOporo
obecrniedyeHbl  TpeboBaHMsS MO  NPEALIeCTBYIOLer n  Moc/AeayrLer  unote-
Kam, 3asziorogepxare/ib, HaMepeHHbIVl npeabsiBUTh cBOu Tpe6OBaHl/lﬂ K
B3biCKaHWio, 00s13aH B [UCbMEHHON ¢opme yBeaomMuTb 06 3TOM  3a/0ro-
aepxarenisi 1o ApyroMy A0oroBopy 006 UNOTeKe TOro Xe UMYyLLecTBa.

5. lMpaBuna, coaepxawmecss B HaCTOsILLEW cCTarbe, HE [IPUMEHSIIOTCS,
ecnu  3asorogepxartesneM Mo fpeAlecTBylolei 1 focaeaylolen  unote-
kam §IBASeTCs OoAHO M TO Xe aumuo. B atom cnyksae TpeboBaHus, obecrne-
YeHHble  KaXaou unu3 UMNoTeKk, YAOBJETBOPSIIOTCS B  [1Opsgke  04epenHocTu,
COOTBETCTBYIOLLUENW CPpOKaM WCIOJIHEHUSI COOTBETCTBYIOLLMX 0053aTesIbCTB,
ecsu d)e,qepaanblM 3aKOHOM nan cornaweHmem CTOPOH He npeaycmor-
peHo  uHoe.

B myHkTe | KOMMEHTUPYEMOW CTaThbM YCTAHABIUBAETCS OYEPETHOCTh
MpenbsiBIeHUS] TpeOOBaHUI 3ajlorofiepkaTesieil B TeX CiIydasiX, Korma of-
HO ¥ TO € HEIBMKMMOE MMYIIECTBO 3aJI0KEHO MO HECKOJbKUM TOTOBO-
paMm unoteku (mociedyomas umoteka). OOIIee IIpaBUIO 3aKiII04YaeTcs B
TOM, 4YTO TIPEUMYILIECTBO IO YIOBJICTBOPEHUIO CBOMX TPeOOBAaHUN HMMeET
MPEAIECTBYIONINI 3aJ0TONEePKATEb.

BO3MOXHBI CUTyalluM, KOTJa TOCIEAyIolIash UMoTeKa OOeCIeunuT Tpe-
OoBaHME, CPOK MCIOJHEHHMS KOTOPOTO HACTYMUT paHbIIE, YeM CPOK HC-
MOJIHEHUsT 00OeCIeuyeHHOTo Tpeabiaylieit umoTekoi. dns obecredeHus
WHTEPECOB TIPEAIIECTBYIONIETO 3ajoToAepXareis 3aKOH HaeT eMy IpaBo
JOCPOYHO (0 HACTYIUIEHUSI CpOKa MpeabsABIeHUs TpeOOBaHMS K B3bICKA-
HUIO) TTOTpeOOoBaTh UCIIOJHEHUE 00eCIeYeHHOTO MIOTEKOM 00s13aTeIbCTBA
1 0OpaTUTh OJHOBPEMEHHO C TOCIEAYIOIINM 3aJ0TOAepKaTeeM B3bICKa-
HUEe Ha 3TO MMyIecTBo. Ecinu mpenecTBYIONINI 3a10TofepkaTesib He
peanun3oBajl CBOe MpaBo, a MOCeAYIOIINI 3aJ0ToAepXaTesib 00paThyI Ha
Hero B3bICKaHME, B pe3yJbTaTe Yero 3ajJoXKeHHOE MMYIIECTBO IMepelio
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K HOBOMY MpUOOpeTaTesio, CUMTAETCsI, YTO K HOBOMY NpuUoOpeTaTesio
OHO TepelIo, oOpeMEeHEHHOE MPEeIIeCTBYIONIEH UITOTEKOM.

AHaJIOTUYHBIM 00pa3oM 3allMINAIOTCS M IIpaBa MOCJIEIYIOIIEro 3ajio-
rojepxkaresisi, KOTOpPbIiA Takke UMEET MPaBO ITOCPOYHO (IO TpeOOBaHUSIM,
00ecreyeHHbIM UITOTEKOU, CPOK UCIOJHEHUS! KOTOPhIX HE HACTYMWJI), Of-
HOBPEMEHHO C TIPEAIIECTBYIOUIMM 3ajJorojiepxaTeieM oOpaTUTh B3bICKa-
HUE Ha 3aJloKeHHOoe uMyllecTBo. OJHAKO 3TO MPaBO HE paclpoCTpaHsIeT-
csl Ha clydyau, Korjga TpeOGoBaHUS MO TPEIIEeCTBYIONIEH UMOTEKE MOTYT
OBbITh YIOBJIETBOPEHBI MOCPENCTBOM OOpallleHUsI B3bICKAHUSI TOJbKO Ha
4acTh 3aJI0KEHHOTO WMYIIECTBA.

HeszaBucumo oT Toro, KTo cobupaercsi oOpaTUTh B3bICKAHME Ha 3ajlo-
XKEHHOE HUMYIIEeCTBO (TMOCHenyIoNUi UAU TpeAbIAyIIuil 3ajoroaepxka-
TeJb), OH JOJIXKEH N0 oOpallleHUs] B3bICKAHUS Ha 3aJI0KEHHOE UMYIIECTBO
yBEAOMUTH 00 3TOM B MUCBMEHHOU (opMe Apyroro 3ajoroiepxates.

B nmyHkTe 5 KOMMEHTHMpPYEMOI CTaTbd BOCIPOM3BOAUTCS OOlIee Ipa-
BUJIO, paHee u3jaraBlieecss B MyHKTe 4 cT. 43 u nyHKTe 4 cT. 44 3akoHa
00 unorteke. OHO 3aKJIOYAETCS] B TOM, UYTO BCE TMOJIOXEHUSI, YCTAHOBJIECH-
Hble B MPEABIIYIIUX MYHKTaX KOMMEHTUPYEMOU CTaTbu, HE MPUMEHSIOT-
Ccsl, €cly 3ajorojepxarejieM Mo MPEeAlleCTBYIOIEN 1 TMOoCaeayoleid uno-
TeKaM SIBJISIETCS OOHO U TO K€ Nullo. s Takux ciydaeB YCTaHOBJICHO,
4yTO TpeOGoBaHUsI, OOECleYeHHbIe KaxXI0i U3 UMOTEK, NOJKHBI yIOBJIETBO-
pAThCS B mopsiake odepeaHocTu. OnHAKO 3Ta HOpMa SIBJISIETCSI AUCTIO3U-
TUBHOW, U CTOPOHBI B IOTOBOPE MOIYT MPEIyCMOTPETh WHOE.

I'naga VIII. YCTVYIIKA IIPAB 110 JOTOBOPY Ob UITIOTEKE.
INEPEJAYA N 3AJIOI 3AKJIIATHOU

Cratrbst 47. Ycmynxka npaeé no 0ozo60opy 06 unomexe
uau  obecne4eHHOMY  UNOMEKOU  0053ameabLcmey

1. Banorogepxartens BrpasBe, €C/AY AOrOBOPOM HE MPEAYCMOTPEHO
MHoe, nepepnatb CBOW rpasa APYromy JINLY:

— 10 A0oroBopy o6 UrnoTeke;

— o obecrne4yeHHOMY UMNOTeKoK 06s3aTesibCTBY (OCHOBHOMY 00s3a-
TEJIbCTBY).

2. Jlnuo, koTopoMy rnepeaaHsl rpasa rno Aorosopy ob nrnoteke, cra-
HOBUTCSI HA MECTO MPEXHEro 3a/10roAepxartesis o aToMy joroBopy.

Ecnn He pokasaHo uvHOe, ycTyrnka npas o [oroBopy 06 uroteke
03Ha4yaeT u yCTyrnky rnpas rno o6ecre4eHHoOMY UNoTeEKOoV 00s13aTesIbCTBY
(OCHOBHOMY 00513aT€/1bCTBY).

3. Ecnv foroBopom He rnpeayCMOTPEHO UHOE, K Ly, KOTOPOMY nepe-
JZaHbl rpasa rno 0653atesibCTBY (OCHOBHOMY 0053aTe/IbCTBY), NEPEXOAST U
npasa, obecrneynBarLme UCMOHEHNE 0053aTesbCTBa.

Takoe /Lo CTaHOBUTCS Ha MECTO PEXHEro 3asioroaepxaresis rno
zAoroBopy o6 nroTeke.
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Yctynka npaB rno obecrne4eHHoOMy UNoTeKoK obsi3aTesibcTBy (OCHOB-
HOMYy 06513aTe/1bCTBY) B COOTBETCTBUM C rTyHKTOM 1 cTatbm 389 MNpaxxaaH-
ckoro kogekca Poccwrickori Penepaumnn aomkHa ObiTb COBEPLUEHA B TOM
¢dopmMe, B KOTOPOV 3aK/II04EHO 0bEeCeYeHHOEe UNoTekor 06s13aTesIbCTBO
(ocHOBHOE 006513aTE/ILCTBO).

4. K OTHOLLEeHMSIM MeXAY JINLLOM, KOTOPOMY yCTyrnakoTCs npasa, 1 3a-
JlorofepxxatesieM NPUMeEHSIOTCsI HOpMbl ctatei 382, 384—386, 388 1 390
lpaxaaHckoro kopekca Poccwiickoni denepaumn o nepenade npas Kpe-
ANTOPAa NMyTeM yCTyrku ToeboBaHUS.

5. Yerynka npaB o norosopy o6 unoteke wau 06ecrnedeHHoMy Urno-
TEeKoU 00653aTesibCTBY, MpaBa U3 KOTOPbIX YAOCTOBEPEHbI 3aKianHOoM,
He gonyckaetcs. [Npy coBepLueHUN Takow CAEJIKU OHa MPU3HAETCS HU-
YTOXHOM.

ITyHKT 1 KOMMEHTUPYEMOI CTaTbU SIBJSIETCSI AUCIIO3UTUBHOI HOPMOIA,
MOCKOJIbKY TIpU 3aKJIIOYEHUU JOTOBOpA 06 UMOTEKE OT PElIeHUs] CTOPOH
3aBUCUT, MPEAYCMOTPETh WJIM HE MPEIyCMOTPETh B €r0 TEKCTE IMOJIOXEHUE
0 HalleJIeHUM 3aJ0roliepxaTesisi MpaBoM IMepeaaTh CBOU MpaBa IO JOT0BO-
py 00 UMOTeKe APYyroMy JuILy.

B nenom Hopma myHkTa 2 cT. 47 3aKOoHa COIEPXUT yKaszaHUsS Ha 00-
IIKMe mpaBMia CcTaTbU 355 «YcTymka mpaB mo moroBopy o 3ajgore» I'K P®D
u 1. 24 «Ilepemena nauu B obsi3ateabcTBe» K PD. K ToMy ke KOMMEH-
TUpyeMasi HOpMa HOCUT OTCBUIOUHBINA XapakKTep K OTAEJbHBIM CTAThsIM
ykaszaHHoi rnaBel K P®. OgHako cieayeT OTMETUTb, YTO Ha3BaHHEIE
cratbu 382, 384 — 386, 388 u 390 'K P®D He B moaHOM o0beMe 3aTparu-
BalOT MpOLIeCC Mepesavyu IMpaB KpeauTopa IMyTeM YCTYINKU TpeOGOoBaHWUSI.

B cootBerctBuM ¢ myHkToM 1 cT. 382 'K P® mepexon mpaB IIpOUCXO-
JIUT KakK MO0 CIeJKe, KOTOPOii OOBIYHO SIBJISIETCSI JOTrOBOp (ycaoBUS U Gop-
Ma TaKoil CAEJIKM yperyJupoBaHbl mojioxkeHusmu ct. 388 u 389 'K PD),
TaK U Ha OCHOBaHUU 3aKOHa (0OCTOATENbCTBA TAKOTO MEpexona MU3JI0oXKe-
HBl B cT. 387 TK P®). MMeHHO B KOMMEHTHUPYEMOM IIyHKTe 2 CT. 47
3akoHa OTCYTCTByeT cchuika Ha crathbio 387 'K P®. Xorg cyliecTByer
YHUBEpPCaJIbHOE MPABOMPEEMCTBO B MpaBaX KPeaAUTOpa, OHO UMEET MECTO:

1) pu HaciaegoBaHWU, KOTHAA KPEAUTOPOM SIBJsSIeTCS (pU3MUECKOE JIK-
110 ¥ PUMEHEHUIO TMOJIeXaT HOPMbI HACJIEJCTBEHHOIO MpaBa;

2) mpu peopraHu3alluy IOPUIUYECKOTO JIMLA, SBISIONIETOCS KPEeIUTO-
poMm (ct. 57, 58 u 60 TK PD).

OTCcyTCTBUE B KOMMEHTUPYEMOM MyHKTe 2 cT. 47 3aKoHa MpsIMOl OT-
CbUIOYHO# HOpMBI Ha crtathbio 387 'K P® mpuMeHHUTEIbHO K JOTOBOPY
06 uroreke ocjabjisgeT MO3UIMU KpeauTopa, XoTs B crathe 355 'K P®D
JNOMYyCKaeTcs MepeMeHa CTOPOH B JOroBOpe O 3aJiore «C COOJI0JeHUEM
MpaBMJI O Tieperadye TpaB KpeauTopa TyTeM YCTYNKU TpeOoBaHUS
(cT. 382-390)».
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IlyHKT 5 HacTosIIeidl cTaTbM yCTaHABIMBAaeT HEKOTOPHIC IMPaBOBBIE
Gapbepbl MPOTUB 3J0ymoTpebieHuid. MX BOZHMKHOBEHWE BO3MOXHO B
cydae YCTYNKHM TIpaB MO TOTOBOPY OO0 WIIOTEKE WU IO 00ecreYyeHHOMY
UITOTEKON 00513aTeIbCTBY, TpaBa M3 KOTOPBIX YIOCTOBEpEHBI 3aKJIalHOM.
IToaToMy BBeleH 3ampeT Ha YCTYNKY BBIIIEHAa3BaHHBIX MpaB MPU HATWMIUU
3aknamgHou. [lpw HapylleHUM yKa3aHHOTO TpaBuja crejika Mpu3HaeTcs
HUYTOXHOW KaK HEe COOTBETCTBYIOIIAs TpeOoBaHMSIM 3akoHa (cT. 168
K PD).

Cratea 48. Ilepedaua npae no 3axaaouoi

1. MNepepavya npaB o 3aknaaHoOUW CoOBepLIaeTCs NyTeM  3ak/iyYyeHus
caenkn B MPOCTON  MUCbMEHHOU  gopme.

Mepenaya npaB o 3aknafHoyi BEHYET [10CAeACTBUS YCTyrku Tpebo-
BaHuii  (ueccum).

lpu nepepade npaB Mo 3aknagHoM nvyo, nepedarLlee npaso, Mpo-
n3BoAOUT Ha 3aK/'Ia,£(HOl7I OTMEeTKy O HOBOM BJiagesbLe.

B otmeTtke AOJIKHbI 6bITb TO4YHO UV TIOJIHO yKa3aHbl WMs (Hal/lMEHOBa-
HVe) Jnmua, KOTOPOMY nepeaaHbl rnpaBa [0 3aknafgHouw, W OCHOBaHWe Ta-
Kovi  nmepepayu.

OTmeTka AOJDKHa 6bITb noanncaHa yka3aHHbIM B 3aKnagH017/ 3asioro-
Aepxaresiem, a ecin J9Ta HaAarnvcb He 4BJisdeTcs nepsoy“l — BJagesibuem
3aKknanHovi, yKasaHHbIM B MpeabiayLleri OoTMeTKe.

2. lMepepavya npaB o 3aknafgHou ApyroMy Jmuy O3HadYaeT —rnepenady
TeM cambiM 3TOMYy Xe Jiily BCeX YyAOCTOBepsieMbiX el [paB B  COBOKYIl-
HoCTU.

3akoHHOMY  Bnajenbuy — 3aknafHou npuHagnexar BC€  YAOCTOBEPEH-
Hble el npaBa, B TOM 4WC/ne npaBa 3ajiorogepxarens v npasBa KpeautTopa
no obecrie4eHHOMY WMOTEeKOV 0053aTeNbCTBY, HEe3aBUCMMO OT [paB  nep-
BOHa4Yas/lbHOro 3aJjiorogepxxarerss n npeawecTByrOLNX BiagesibueB 3a-
K1aHOWA.

Ecnn mnHoOe He oroBopeHO B cAesike, ykazaHHOVW B ryHKTe 1 Hacrtos-
wevi crartbu, [pu rnepegade npas Mo 3aknagHow C 4YaCTUYHBLIM UCMOJIHEHU-
eM o00ecrie4eHHOro WurnoTekor obs3aresbcTBa (OCHOBHOrO 06s513aTesibCcTBa)
T€ 00513aTesIbCTBa, KOTOPbIE AO0JIKHbI Oblin ObiTb WCMOJIHEHbI 40 MOMEHTa
rnepepaqin rnpas no SaKﬂaﬂHOﬁ, cyntTarTcs NCIOJIHEHHbIMU.

3. Bnageney 3aknagHoUi cyYnTaeTcsl 3akOHHbIM, €C/iv ero rpaBa Ha 3a-
KnaaHylo — OCHOBbLIBAIOTCS Ha cAenke [0 nepejadye npas Mo 3aknagHow
n nocneaHeri OTMETKe Ha 3aknagHov, npovn3BEeAEHHOV MpeabiayluMMm  Bra-
AesibLeM. OH He c4ynTaeTcss 3aKOHHbIM  BagesibLem 33KﬂaﬂHOl7], ecin 4o-
Ka3aHo, 4TO 3aknagHasi Bblﬁblﬂa n3 BageHuvs KOI'O-}'II/I60 n3 uu, caesiaB-
wunx rnepefgartovyHble Haarnvicu, B pPe3ybTarte XulleHuss Wan  UHbIM O6p330M
noMUMO BOJIM 3TOr0 Jmua, O Yem Brajesnely 3akiafHou, npuobpetas ee,
3Has1 wan [LO0JDKeH 6bl}7 3HarTb.

4. Hapnucn Ha 3aknagHovi,  3anpeLjarolme ee  rocienyiolylo  nepe-
aady  apyrum Jimuam, HUYTOXHbI.
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5. Ecnv TpeTtbe nnLo B COOTBETCTBUM C NMYHKTOM 2 cTatbu 313 pax-
JaHckoro koaekca Poccuiickori ®denepaumm rnoaHOCTbIO  UCMOHWIO 34
J0/DKHUKa obecrie4eHHoe UnoTekowr obs13aTesibCTBO, OHO Bripase Tpebo-
BaTb nepeaa4yv emy ripasa ro 3aknaaHou. lpuv oTkase 3asoroaepxaress
nepenartb 3T paBa TPEThE JIMLI0 MOXET TpeboBaThb B CyAeOHOM rnopsake
nepesoaa 3TUX rpaB Ha ceosl.

B nyHkTe 1 KOMMEHTUPYEMOM CTaTbU yCTAHOBJIEHO pOIlee MPaBUJIO O
TOM, YTO Mepenadya MpaB Mo 3aKJIaIHON OCYIIECTBIISIETCS B MPOCTOM MUCH-
MEHHOI ¢opme. YcTaHaBiauBaloTcs ¢GopMajibHble TpeOOBaHUS K OTMETKE
0 HOBOM Bianenbiie. KpoMe TOro, B OTMeTKe MOJIKHBI ObITh YKa3aHbI UMsI
(HauMeHOBaHME) JIKla, KOTOPOMY MepelaHbl MpaBa Mo 3aKJIagHOMi, U Ooc-
HOBaHME TaKoii mepenayu. Tak, oHa NOJKHA ObITh MOANKMCAHA YKA3aHHBIM
B 3aKJIaJHOW 3ajiorojepxareyieM (IMpU HEBO3MOXHOCTH TMOANUCATLCSA COO-
CTBEHHOPYYHO 3TO B COOTBeTCTBUHU C II. 3 ¢T. 160 'K P®, mMoxer coenath
apyroe numno — pykonpukiaguuk). CoriaacHo nyHKTy 1 cr. 160 T'K P®D
clenKa B MUCbMEHHON (opMe MoJKHa OBbITh COBEplIeHa IMyTeM COCTaBJIe-
HUS TOKYMEHTa, BBIPAXAIOUIErO €€ COACPXaHWE M TOANUCAHHOIO JIMLIOM
WIW JTUIJAMU, COBEPILIAIIMMU CACJIKY, WIW MOJKHBIM 00pa3oM YMOJHO-
MOUYCHHBIMU UMM JULaMU. TakuM o0Opa3oM, BaXHBIM BJIEMEHTOM IMUCh-
MEHHOU (OpPMBI CHIENKU SIBIASETCSI nodnucs. B CBSI3M C 3TUM BO3HUKAET
BOIMPOC O TOM, YTO XK€ CUUTATh MOMIUCHIO B IOPpUINYECKOM cMbicie. K co-
KaJIEHWI0, 3aKOH HE JaeT JierajJbHOro omnpenaesieHus moanucu. MOXHO
MPUATU K BBIBOAY, YTO COOCTBEHHO MOIIMCHIO CIEMyeT CYUTATh COOCTBEH-
HOPYYHO HAIlMCaHHOE TPakKJIaHWHOM IMOJHOE UMSI, TO eCThb haMUIus, UMsl,
otyecTtBo. UTO Xe KacaeTcsl pocuepKa, COCTOSIILEIO U3 HECKOJIbKUX OYKB
WIM COKpallleHHOW (haMUIUU, KOTOpble U MPUMEHSIIOTCS Ha TIPaKTUKE, TO
ero clieayeT UMeHoOBaTh «Iapad». TakuMm oOpa3oM, 3TOT BOIPOC HE TOJY-
YU OJHO3HAYHOTO pa3pellieHUs] B 3aKOHE.

Jlio6ast LieHHass Oymara sIBJSIETCSI OOBEKTOM TpakJaHCKOro IpaBa B
CWJIy TOTO, YTO OHa 3aKperuisieT ONpeAeieHHOe MMYIIECTBEHHOE MpaBo.
COOTBETCTBEHHO, C Iepeaauveld LEeHHOW OymMaru ImepexolusiT U CoaepxKa-
uecsi B Heill UMYyIeCTBEHHbIe MpaBa. [lepemaya 3akiiaqHO#W mpearosara-
eT Tepenayy BCeX yIOCTOBEpSIeMbIX MpaB B COBOKYMHOCTH. [Ipu 3TOM B
ab3ane 2 M. 2 KOMMEHTUPYEMOI CTaTbM, IO CYIIECTBY, BOCHPOM3BOIMUTCS
ob6uiee mpasBwio nyHkta 1 cr. 142 TK P® o TtoM, 4TO C Iepemadeil lLieH-
HOI Oymaru nepexonsiT BCe YJAOCTOBEPEHHBIE €10 IMpaBa B COBOKYITHOCTH,
HeJb3s MepeaaTh TOJIbKO YacTh MpaB. CorjlacHO KOMMEHTUPYEMOMY TTyHK-
Ty, €Clv Jaxe MepenarTcs MpaBa ¢ YaCTUYHBIM UCIOJHEHUEM, TO Te 00si-
3aTebCTBA, KOTOPbIE JOJIKHBI ObITh MCIOJHEHBI 1O MOMEHTa IMepeaadyu
MpaB MO 3aKJIagHOM, CYMUTAIOTCS MCIOJHEHHBIMU TOJIHOCTBIO. YKa3zaHHasi
HOpMa MMeeT AMCIO3UTUBHBINA XapakKTep, U CTOPOHBI B JOTOBOPE MOTYT
MPeayCMOTPETh WHOE.
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Kak u npyrue neHHble OymMaru, 3akjaagHble MOTYT MEPEXOIUTh OT Of-
HOTO JIUla K APYroMy HeompeaesieHHOe KOJU4ecTBO pa3. B cBsizu ¢ atum
MOXET BO3HUKHYTh BOIPOC O 3aKOHHOCTM MpaB Bjajejblia 3aKJIaJHOU.
B nmyHkTe 3 KOMMEHTUPYEMOU CTaTbu TOBOPUTCS O JIBYX YCIOBUSIX 3aKOH-
HOCTU BJIaJ€HUS: TPABO JAOJKHO OCHOBBIBATHCS Ha CHEJKe MO meperaye
npaB 1o 3aKaadHoll u TIOCIeAHEeN ommemKke Ha 3aKJIagHOM, MPOU3BEAECHHOMN
npenbAyuM BiaaaenablieM. Oco00 MoaYepKUBAETCs, YTO HE CUMTAETCs 3a-
KOHHBIM BJIafiesiel] 3aKkJIalHOM, eclu MOoKa3aHo, YTO 3akJiajHas BbIObLIA
U3 BIaJleHUs] KOTo-J1ubo U3 JUll, CAeNaBIIMX MepeAaTOYHble HAAMUCH, B
pe3yJbTaTe XUIIEHUs WJIM WHBIM 00pa3oM MOMKMO BOJIM 3TOTO JIMIA, O
yeM Bajesiel] 3aKiaagHol, puobpeTas ee, 3HaJI WU JOIXKEH ObLI 3HATh.

IIyHKT 4 comepXMT IpaBUJIO O TOM, UTO HAAIMMCHU Ha 3aKJIadHOM, 3a-
npeujamiye ee Nnociaeaynlyo nepenayy, HUYTOXHBI. Hanuuyue momo6-
HOI HaANUCHU Ha 3aKJaJHOI caMo IO cebe He BIeYeT HeNeUCTBUTEIbHOCTh
9Tol 3akjamHoi. HemelcTBUTENbHOM OydeT TOJAbKO yKa3zaHHasl HaAIUCh.
D10 BHoyHe corjacyercs ¢ npabuiiamu ctathu 180 'K P®, ycraHoBUB-
LIeH, YTO HENECHMCTBUTEIBbHOCTb YAaCTU CHEJKU HE BJICYET HEACUCTBUTEIIb-
HOCTU TIPOYUMX €€ YacTeil, eciii MOXHO MPEeAIOJIOXUTh, YTO cliesika ObLia
OBl COBepllieHa U 0e3 BKJIIOYEHUSI HEACHCTBUTEIbHON €€ YacTu.

B nyHkrte 5 comepxkutcs orchuUiKa K IMyHKTy 2 cT. 313 TK P®, ycra-
HOBUBIILIE, UTO TPEThE JUIO, MOJBEpPTamlIeecs] ONaCHOCTU YyTPaTUTh CBOE
MpaBO Ha UMYIIECTBO NOJXKHWKaA (MpaBO apeHnbl, MpaBO 3ajora U Ip.)
BCJIEICTBYE OOpallleHUs] KPEAUTOPOM B3bICKAHUS HA M0 UMYIIECTBO, MO-
KeT 3a CBOU CYeT yAOBJIETBOPUTH TpeOOBaHUSI KpeauTopa 0e3 corjacust
noJxHuka. Takum oOpa3oM, peub UAET O CUTYalMsIX, KOrja UMYIIECTBO,
3aJIOKEHHOE MO OTOBOpPY 00 UMOTeKe, ObUIO MepefaHO B apeHay WIu
nepe3ajioxkXeHo W T.O0. Bnageneny MMyliecTBEHHOTO TMpaBa, BO3HUKIIETO B
pe3yabTaTe yKa3aHHbIX JAEUCTBUM, 3aMHTEPECOBAHHBI B €ro COXpaHEHUU
U oracalollluiics ero yTpaTuTh, MOXET WMCIOJHUTh 3a JOJLKHUKA obecre-
YEeHHOE MITIOTeKOM 00s13aTeabcTBO. [Ipu 3TOM OH MOXeT TpeboBaTh IMepeaa-
Yy eMy mpaBa o 3akiiagHoi. OTka3 3ajoroiepxkaresisi mepenarh mpasa
Mo 3aKJaJHOU MaeT MpaBO TPEThEMY JIUIY — BJAAEdblly UMYIIECTBEHHO-
To TpaBa MPeAbsIBUTh B CyAeOHOM TOpPSIIKE UCK C TpeOOBAaHUEM TEpPEBECTU
9TU TIpaBa Ha ceosl.

Cramea 49. 3aaoe 3axaadmnoii

1. BaknangHas MOXeT BbITb 3a/10XXEHA 10 4OroBOPYy O 3a/10re 3aknaa-
Hou 6e3 nepefayn wau C¢ nepegadvesi ee Apyromy amuy (3anorogepxare-
JII0 3aKknafHovi) B obecrieyeHne o0653aTesnbCTBa o KpeanTHOMY [OroBopy
nin NHoro o6;13arenbcn3a, BO3HUKLLUEero Mmexay atmm JInLoM U 3asioro-
AepxaresieMm, repBoHa4asibHO Ha3BaHHbIM B SaKﬂaﬂHOFI, Jmbo ee WHbIM
3aKOHHbIM BJiagesibLuem ( nnoTeYHbIM 3aJior ogep)KaTeneM).
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2. Mpn 3anore 3aknagHori 6e3 rnepegayn ee 3ajo0rogepxaresalo  3a-
KJ18,C(HOI7] rnopsiaoK oﬁpamem/lﬂ B3bICKaHUs Ha 3aJ/10XKEeHHYI0 3aknaagHyro
perynupyetrcs crtartberi 349 [paxgaHckoro kogekca Poccuiickoii  Pene-
pauumn.

3. lpu 3akno4yeHnn p[orosopa O 3asiore 3aknafHov ¢ nepegadqeri ee
3as0rogepxarenio  3aknagHor  CTOPOHbLI  BMpaBe  rpenycMOTPEeTh:

1) obpalleHne B3bICKaHWs Ha  3a/IOKEeHHOE  WMYLLUEeCTBO B  0OpPSAKe,
ycTaHoOBNeHHOM cTaTtberi 349 [paxaaHckoro kogekca Poccuvickori ®dene-
paumu;

2) nepepayvy npaB [0 3aknagHovwi B riopsake, Ha yc/ioBusIX UM C  10-
C/IeACTBUSIMK, KOTOPbLIE [PEeAYyCMOTPEHbl cTaTtbeli 48 Hactoswero ®dene-
pasibHOro 3aKoHa;

3) ocywuecrtBneHve NNOTEYHbIM 3asiorogepxaresiem Ha 3aknagHov
crieymnasibHOVi  3a/l0roBOVi  Hagnucu, Aailowei  3asoroaepxaresio  3aknan-
HOM MpaBO MO WCTEYEeHWU OfpPenesieHHOro Cpoka npodatb 3aknagHylo C
TeM, 4T0Obl yaAepxaTb W3 BbIPYHYEHHbIX [AE€Her CyMMy O0Oecrie4eHHoro ee
3a710roM  0053aTesIbCTBA.

4. Vinote4HbiM 3asorogepxaresieM Ha 3aknagHol MOoXeT ObiTb cae-
n1aHa ~ crieuvanbHasi  3a70roBasi  repenarodHasl  HaAnucb,  Aakouasl  3a/0ro-
[epxarteniio  3aknanHou npaBo 0 UCTEYEHUM  ONpPenesieHHOro cpoka  [po-
Aate 3aknagHylo ¢ TeM, 4YTOObl yaepxaTtb W3 BbIPYYEHHbIX AEHer CymMmy
obecrieyeHHOro ee  3a/oroM  0053aTesnbCTBa.

HopMmbl, comepxalluvecsi B JaHHOW cTaTbhe, SIBASIIOTCS HOBBIMU, I10-
CKOJIBKY paHee MHCTUTYTa 3aKJadHOUW He CYIIECTBOBAIO, a B €ro OTCYTCT-
BHE 3ajiora 3akjJagHo#l OBITh He MOIVIO. B cooTBeTcTBUM C IIyHKTOM 1 CTO-
pOHaMHM paccMaTpUBaeMbIX 3aJIOTOBBIX OTHOILIEHUM SIBIASIFOTCS:

* 3ajorojepxkaresb 3aKJagHOH — JIMIIO, KOTOPOMY 3aKJjaaHas Iepe-
JlaHa B KayecTBe 3aJiora B oOecrnedyeHue o0s13aTebCTBA MO KPEAUT-
HOMY JIOTOBOPY WMJIM HHOMY 0053aTeJIbCTBY, BO3HMKILEMY MEXIY
3TUM JIMLIOM U WUIMOTEYHBIM 3aJIOTOJIepXKaTesIeM;

WUIIOTEYHBIN 3ajiorojaepxkareib — JIUIO, KOTOPOE MMEIOLIYICS Yy
HETOo 3aKjJagHylo IlepelaeT ApyromMy JHMIY (3aJlorofepKaTeaio 3a-
. KJIagHOI) B KayecTBe 3ajiora B obecredyeHHe 00s3aTeIbCTBA, BO3-
HUKIIETO MEXIY HUM U 3TUM JIMLIOM.

K 4uciy BO3MOXHBIX WMIIOTEUYHBIX 3ajJOrojepkaTejeid OTHOCSTCH
JIAIA, KOTOpble MO 3aKOHY 00 MIOTEKE CUYMTAIOTCS BllafgebllaMH 3a-
KJIaaHOM:

* IepBOHAaYaJbHbIN 3aJIOroAepKaTeb 3aKJIaIHOI;

* WHOW 3aKOHHBIN BJIafeJiel] 3aKJIaJIHOM.

ITpaBoBBIE HOPMBI MYHKTa 2 HACTOSIIEH CTaTbu Oa3MpPYIOTCS Ha IO-
noxeHusx myHkra 1 ct. 348 'K P®. B Hux ompezneieHo, 4To B cliydae
HEWCIIOJTHEeHUST WJIM HEeHaIJIeXallero UCIOJHEHUs JOJKHUKOM obecrie-
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YEHHOTO 3aJIOTOM 00s13aTesIbCTBa MO0 0OCTOSTEIbCTBAM, 3a KOTOPbIE OH
OTBEYaeT, MPOU3BOAMUTCS OOpallleHWe B3bICKAHWS Ha TpeaMeT 3ajiora.
BcienctBue ocobeHHOCTEl MpeaMeTa 3ajiora, B Ka4ecTBe KOTOPOTO 371eCh
BBICTYITaeT 3aKjagHas — HMMEHHasl IleHHas Oymara, BO3HMKAlOT OCOObIe
MPaBOBbIC OTHOINEHUS TP 3ajJ0re 3aKJIaJaHOW. DTO 3HAYUT, YTO MO Tpe-
6OBaHMIO 3aJOTOHEpKATENS 3aKJIadHOW MPU HEUCITOJHEHUM 00s3aTelb-
cTBa, 00ECTICUeHHOTO 3aJI0TOM 3aKJaJHOM, UITOTEYHBIN 3ajloroaepkaTeib
00s13aH MepenaTh eMy CBOM MpaBa Io 3aKJIaJgHOM, W cAeaaTh 3TO OH JOJ-
XE€H B TIOPSIIKE, Ha YCIOBUSX M C TOCIEACTBUAMU, MPETYCMOTPEHHBIMU
ct. 48 3akoHa. Ecim co CTOpOHBI MMOTEYHOTO 3aJ0TOAEepXKaTeNsT Toce-
IyeT OTKa3 TepeiaTh 3TU IMpaBa, KOMMEHTHpyeMas HOpMa MpeaocTaBis-
eT 3aJIoToJiepXKaTellio 3aKJIaTHOW BO3MOXHOCTh OOpPAaTUTHCS 3a CymeOHOM
3alIUTON HapyIIEHHBIX MpaB, KaK 3TO MPEAyCMOTPEHO MO OOIIeMy Ipa-
Buiry crtateu 11 TK PO.

Cratbs (1. 3) HamedsieT 3aJloTofepKaTess 3aKJIagHOM, CTaBIIEro 00-
JlajaTesieM TpaB IO Heil 10 OCHOBAHUSIM, MPEAYCMOTPEHHBIMU TI. 2 cT. 49
3akoHa, MpaBOM OOpaTUTh B3bICKAHUWE Ha MPEAMET UIMOTEKU B COOTBETCT-
BUM C YCJIOBUSIMU 3akjagHoil. [lepeyeHb OCHOBaHMI, MO KOTOPBIM MOXKET
OBbITh MTPOU3BENEHO OOpallleHWe B3bICKAHUS Ha 3aJI0KEHHOE MMYIIECTBO,
npuBeneH B c¢T. 50 3akoHa (CM. KOMMEHTapuii K Helt).

B nyHkTe 3, ¢ yyeroMm mpaBus cTathu 61 3akoHa (CM. KOMMEHTapuit
K Heil), TakxXe YCTaHOBJIEH IMOPSJ0K pacrpeesieHus] CyMMbl, BbIpyYeH-
HOIl B pe3yjibTaTe peanu3aluu rpeamera unoreku. Cymma pacrnpeaesnsieT-
csl MEXZy 3asiBUTEJISIMU B CJIENYyIOIIeil TMOCen0BaTeIbHOCTH:

* oOpallleHVe B TIOTallleHWEe 0JiTa UIIOTEYHOro 3ajiorojepxkaress 3a-

JIoToJIepKaTeNto 3aKJIaJHOM;

* Mrepemaya OCTaBIIEHCA CYMMbl MIIOTEUHOMY 3aJI0TOJEpKATeNi0 B
roranieHue MPUYUTAIONIETOCS eMy J0JiTa M0 KPEeAUTHOMY ITOTOBO-
py WX WHOMY 00s13aTeNbCTBY, OOECIIEYEeHHOMY MIIOTEKOW IMo 3a-
KJIaaHOM;

* Mepegaya OCTaBUIEHCS CyMMbl IPYIMM KpeauTOopaMm 3ajiorojaTeis;

* mepegaya OCTaBIIEHCS CyMMBbI CaMOMY 3aJIOTOJaTeNIo.

IlpaBuna nmyHkTa 4 HacTosileil cTaTbM B AOTOJHEHHWE K HOpMam
nyHkra 1 cT. 48 3akoHa (CM. KOMMEHTapuili K HeMy) BBOIAT IOHSTHE
«CTelanbHas 3ajoroBasi repeaaToyHas HaAmnucb». OHa MOXET OBbITh
clesaHa Ha 3aKJagHOW MIOTEYHBIM 3aJloTO/IepKaTesieM, IJisi TOTO UYTOObI
JaTh 3aJI0TOJepXaTe/io 3aKIagHOW MpaBo MO MCTEYEHUM OIPeIeSIEHHOTO
cpoKa TpojaTh 3akJjiagHylo (TepenaTh mpaBa IO 3aKJIagHOUN JpyroMmy Jiu-
uy). Lenb naHHOI1 ornepalniuy — yaepxkaThb U3 BbIDYYEHHBIX JE€HET CyMMY
00ecreueHHOTO 3aJIOrOM 3aKJaJHOU 00s3aTeIbCTBA.



HIIOTEKA- KPEJUT.
228 KOMMEHTAPUH XKHUIIUIIIHOIO 3AKO