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1.1. 3apauu apOoUTPaXHbIX Cya0B

IOpuanueckue HOpPMbI YCTaHABIMBAIOT TMpaBUia, 00s3aTe/IbHbIE IS
Bcex. OHM (opMyIMpyIOTCs B abCTpakTHOM (popMe, YTOOBI OBITH IPH-
MEHMMBIMU BO MHOTHX CUTyalldsIX, U HE COAEPXaT MpaBWJ Pa3pelieHUsI
KOHKPETHBIX cUTyaluii. B ciaydae BO3HMKHOBEHUSI KOH(IJIMKTa HOpMa
TpaBa MPUMEHSIETCSI K KOHKPETHOM cuTyaluu. B Tex ciydasix, Korna pas-
peluTh KOHGIMKT MUPOM HEBO3MOXHO, JIMIIO, YbM TpaBa HapyllleHbI,
MOXET MPUMEHSITh ONpeNeJeHHbIE MEPbl B 3allIUTy CBOMX IPAaB.

CaMblii TpeBHMIA cITOCOO 3alIMThI CBOMX MpaB — NEeCTBOBATh CAMOMY,
MpUMEHSIS P HEOOXOMUMOCTH pu3nyeckylo cuiy. Takoil crmocod Ha3bl-
BaeTcst «camonomoufp». ONHAKO ellie B IPeBHUE BpeMeHa CTalo OYeBUII-
HBIM, UYTO CAMOITOMOIIlb HE BCEr/a SIBSIETCS JEMCTBEHHBIM U CIIpaBeIN-
BbIM CITOCOOOM 3alllMThI HApYIIEHHbIX TIpaB. B criopax, pelraemMbX TaKuM
00pa3oM, MoOeaUT CUIbHENIINI, HO He BCeraa TOT, KTO MpaB. Bo3HukIia
He0O0XOIMMOCTh MPUOETHYTD K TPEThel Cuie, KOTopasl peluT, KTO MpaB B
criope. Criopsiiiye cTaivd o0palarhes 3a pa3perieHeM cropa K u30paH-
HOMY UMY TIO0 B3aMMHOMY COTJIALIEHUIO JIUILLY, 00SI3YSICh TOMYMHUTRLCSI €10
peteHuio. Tak BO3HUKIIO mpemeiickoe pazoupamenvcmeo. OIHAKO TAKUM
00pa3oM He MOTYT ObITb pa3pellieHbl CIIOPbI, €CJIU OTCYTCTBYET COIJIacue
00erX CTOPOH CITopa O ero nepeaaye Ha paspelieHue TPeTelcKoro cyna.

C BO3HMKHOBEHMEM TOCyIapcTBa BO3HMKIM CIeElMalbHble Tocymap-
CTBEHHbIE OpraHbl — Cy/Ibl, KOTOpbIe paspelliai CIOopbl U TMPUBOIWIU
B WCIIOJTHEHME pellleHus] MO cropaM. B Takoil rocyaapCTBeHHbI OpraH
MOXHO 00paTUThCs 6€3 COracust APYroii CTOPOHbI, €ro pelieHue MPUHY-
JIUTENILHO TIPUBOIUTCSI B UCTIOJTHEHME rocynapcTBoM. OUeBUIHO, UTO TOCy-
JIAPCTBO HE MOXET MPUMEHSITh CBOIO CUITY JJISI TPUHYIUTETLHOTO UCTIOHE-
HUSI HEMpPaBOMEPHBIX TPEOOBAHUiA, YTOOBI HE YTPaTUTh TOBEpUE IPaXIaH
K TOCYIapCTBEHHOM BJIACTH, TIO3TOMY TOCYIapCTBEHHbBIE CYIbl BBIHOCST
pellleHusI TI0 CIopaM TOJIBKO TOC/e TPeBapUTEIbHON MPOBEPKU 0OOCHO-
BaHHOCTHM TIPEIBLSIBISIEMbIX TpeOoBaHMiA. Takasi MpoBepKa Mpearnosaraer,
YTO IOJDKHBI OBITh YCTAaHOBJIEHBI (haKTUUECKUe OOCTOSITENILCTBA [ea, KO-
TOpbIe OLIEHEHBI € TOYKU 3PEHUsI MaTepUalbHOro Ipasa. st MpoBepKu
MPaBOMEPHOCTH TPEOOBAHMIA M pa3pelieHUs] CIIOPOB TOCyNapcTBOM co3aa-
J0TCSl CrielMaibHbIe OpraHbl IPABOCYIUSI — cydbl, paccmampueaioujiie nena
10 YacCTHOMPABOBBIM CMOpaM, T.€. YCTaHABJIMBAIOlIe OOOCHOBAHHOCTD
TpeOOBaHUI UCTLA, U paszpewiaioujie VX TyTeM BbIHECEHUS CyNeOHOro pe-
IIeHUSI, KOTOPbIM YIOBJIETBOPSIIOTCS 3asiBICHHbIE TPeOOBaHMS WIM OTKa-
3bIBaeTCsl B UX yIOBJIeTBOpeHUU. Ha ocHOBaHMU CyneOHBIX pelIeHUi npu
HEOOXOIMMOCTH TPUMEHSIIOTCST MEPbI TIPUHYKIEHUST K OTBETYMKY.

IIpaBocymue— 5TO JAeATENILHOCTh Cyla IO 3alluTe CYObeKTUBHBIX
MpaB ¥ 3aKOHHBIX MHTEPECOB IPaXAaH U OpraHU3alldil MyTeM paccMOT-
pPEeHUST TPAXIAHCKMX W YTOJIOBHBIX JIEl M BBIHECEHMSI TIO HUM CYIEOHBIX
akToB. B cootBerctBuM co cT. 118 KoHctutyumu npaBocyaue B Poccuu
OCYIIECTBIISIETCS TOJNBKO cyaoM. JI1o6oe rocyrnapcTBo BBIMONHSET (YHK-
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LIMIO TIPABOCYAMS TIO TPAKIAHCKUM JIeJIaM, YTOObI 00eCTIeYUTh HEOOXOI1 -
MYIO JUIS Pa3BUTHSI SKOHOMUKHU CTAOMJIBHOCTD IPaXAAaHCKOI0 000poTa.

B Poccuu apoutpazkubie Cyibl OCYIIECTBIISIIOT ITPaBOCyIue MyTeM pac-
CMOTPEHUS TPaXIAaHCKUX U UHBIX onpeaeneHHbIX B AITK kareropuii mesn
B chepe MpeanpUHUMATENbCKOW U UHONH 9KOHOMUYECKOM nesITeTbHOCTH
U BBIHECEHMSI 0 HUM CylIeOHBIX aKTOB.

B cr. 2 ATIK 3akperieHbl 3a1a4i CyIONPOU3BOACTBA B apOUTPaKHBIX
cymax. IlepBooyepenHoii 3amayell AESITEbHOCTU apOUTPaKHBIX CYyIOB
SIBJISIETCS 3aUUMA HAPYULEHHBIX UAU OCNAPUBAEMbIX HDAB U 3AKOHHbIX UH~-
mepecoé NWll, OCYLIECTBISIOIIMX MPENANPUHUMATEIBCKYIO U MHYI0 KO-
HOMMYECKYIO JAESITEIbHOCTb, a TAKXE MPaB U 3aKOHHBIX MHTepecoB Poc-
cuiickoit Penepaiuu, cyobekToB PO, MyHUIIMTIATLHBIX 00pa30BaHUil B
chepe MpennpUHUMATENBCKOW W WHOW 9KOHOMUYECKOM NesiTebHOCTH,
OpraHoB rocynapcTBeHHoOI Biacth P®, opraHoB rocymapcTBeHHOI Bia-
cTU cyobekToB PMD, OpraHoB MECTHOTO CaMOYIIpaBIe€HMsI, MHBIX OPTaHOB,
JOJDKHOCTHBIX JIMIL B YKa3aHHOH cepe. D1a 3amaya BHITIOTHSETCS TyTeM
paccMOTpeHUs] apOUTPaXKHBIMU CyAaMU el WCKOBOTO W HEUCKOBOTO
MPOU3BOACTBA B chepe MpeAnpUHUMATENBCKOIH U MHON 9KOHOMMYECKOM
NeATETbHOCTH.

Pan 3amau mocraBiieH 3akoHoOIATeseM Tepen apOUTpPaXHBIMU Cyaa-
MU B LIEJSIX pealu3alny ycTaHoBieHHoro cr. 6 EKITY mpaBa Kaxmoro
Ha CIpaBeIIMBoe CylIeOHOe pa3oMpaTeabCTBO. DJeMEHTAMU CIpaBelIu-
BOTo CyIeOHOro pa30oMpaTesbCTBa SBISIOTCS IPaBO AOCTYNa K MPaBOCY-
VIO, TIPAaBO Ha MyOJIMYHOE pa30MpaTesbCTBO MO ey B pa3yMHBbIN CPOK
HE3aBUCUMBIM M OeCpPUCTPAcCTHBIM cyldoM. COOTBETCTBEHHO Ha apOu-
TpakHbIe Cybl BO3JIOXKEHA 3a7a4a obecneuums 00CMYNHOCMb NPAeocyousi
B c(hepe mpeanpuHUMAaTEeTbCKOM U MHON 3KOHOMUYECKOH IS TEIbHOCTH.
CaMoCTOSTEIbHOM 3afaueil SIBISIETCS cnpasedausoe nybauuroe cydebHoe

paszbupamenvcmeo8ycman08AeHHbIU3aKOHOMCPOK HE3A8UCUMbIMUOECnDU -
CMPACMHBIMCYOOM.

YkpennenuesaxonnocmuunpedynpesicoenuenpagonapyuieHuiiBchepe
MPeANPUHAMATEIBCKOW M MHOW KOHOMUYECKOU AESITEbHOCTU TaKXKe
CTOSIT B sy 3a/ay, BBIMOJHSIEMBIX apOMTPaXXHbIMU cydamMu. B pamkax
MX BBITTOJHEHUST apOUTpaXKHble CyIbl (POPMUPYIOT eNMHOOOPA3HYIO Cy-
neOHyI0 MPaKTUKy, paccMaTpuBasi KOHKPETHbIE Jela, 00ecrneunBaloT pe-
aJM3alMI0 HAPYUIEHHBIX MPaB U 3aKOHHBIX NWHTEPECOBIHIL, OCYLIECTBIISI-
IOLIMX TPENNPUHUMATEIBCKYIO U MHYI0O 9KOHOMMUUYECKYIO ESTETbHOCTD.
YyacTHUKM TpaxnaHckoro obopora, pelnas, KakuM OOpa3oM ClieayeT
JEHCTBOBAaTh, B ClIydyae MpooOeia WM MNPOTUBOPEYUil B 3aKOHE OPUEHTH-
PYIOTCSl Ha CJIOXMBIIYIOCS TPAKTUKY apOUTPaKHBIX CyloB. TeM cambIM
JEATETbHOCTb apOUTPAXHBIX CYIOB TMPEAYNpeXIaeT BO3MOXHBIE Hapy-
LIeHUsT TIpaB M 3aKOHHBIX MHTEPECOB JIUIL B cepe MpeanpuHUMaTeIb-
CKOI U MHOI SKOHOMUYECKO aesitebHOCTU. ColeiicTBUe YKPETIEHUIO
3aKOHHOCTH W MPEIyNpeXIeHUI0 TPaBOHAPYILLIEHUI B CYI0MPOU3BOJCTBE
OCYUIECTBJISIETCSI, B YACTHOCTH, IyTeM OTHECEHUs CyIeOHBIX pacXoloB Ha
JIUL, 37I0yTMIOTPEOIISIOIIMX CBOUMU MPOLIECCYATbHBIMU TIPaBaMU .

' KomMmmeHTapuii K ApOUTpakHOMY TpolieccyaTbHOMY Komekey Poccuiickoit
®enepauyu / nion pen.B. @. Axornesa u M. K. FOkosa. M, 2003. C. 19.
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B kavecTBe caMOCTOSITEIBHOM 33a1au apOUTPAXKHBIX CYAOB 3aKOHOAA-
TeJb yKa3al popMupoganue yga)cumenbHo20 OMHOUEHUS K 3aKOHY U CYO0Y.
YBaxeHMe K Cylny U 3aKOHY OOYyCJIOBJIMBAET TOBEPUE K Cymy M BCEil rocy-
JapCTBEHHO! BiacTH, 6€3 KOTOPOTro HEBO3MOXHO CTaOUJIbHOE Pa3BUTHE
rocynapctsa M oOlecTBa. BblMoJHEHUE 3TOM 3amayud AOCTUTaeTCs MpU
YCIOBUM COOJIOAEHUSI apOUTpakKHBIMU CyIaMu TpeOOBaHWIi Ipoleccy-
TbHOTO 3aKOHOJATENbCTBA, B YACTHOCTU O BHIHECEHUU OOOCHOBAaHHBIX U
3aKOHHBIX CYIEOHBIX PELIEHU, O MPOLEeCCyalbHBIX CPOKaX, CyAeNCKOi
npodheCcCUOHAILHON 3TUKE, MpaBax W 00SI3aHHOCTSIX YYaCTHUKOB IPO-
liecca, a Takke CO3JaHusl CylaMy YCJOBUIA, CTUMYJUPYIOIIMX IPYrux
YYaCTHMKOB TpoLecca MPOSIBISITh YBAKEHUE K 3aKOHY U CYIy.

BhinonHeHMe Takoi 3amauu, Kak codelicmeue CMaH08AeHUI0 U PA36U-
MUONapmHepcKux0en08bIX0mMHoOUeHUll, POPMUPOBAHUIO00bIYACEUIMUKY
den06020 obopoma, NpeANIONaraeT, YTo pelieHrsi apOUTPaKHOTO Cya He
TOJIbKO COOTBETCTBYIOT TPEOOBAHMSIM MATepUaJbHOTO UM IpOLECCyaTb-
HOTO MpaBa, HO M HE HapyLIalOT CTaOUILHOCTh TPaXKAaHCKOro 000poTa.
IIpriMepoM BBITIOJTHEHMS TAKOW 3aJa4M MOTYT CTaTh PELIEHUST apOUTpax-
HBIX CYJIOB TI0 UCKaM BJIaJe/IbIIeB U3BECTHBIX (PUPMEHHBIX HAMMEHOBaHU I
MPOTUB JINL, KOTOPbIE UCMONb30BAIN UX (PMPMEHHbIE HAUMEHOBAHUS B
KayecTBe JOMEHHOIO UMEHU B ceTM MHTEpHET B MTOMEHHOI 30HE «.Iu».
Tak, B nene no ucky OO0 «Komak» k mpennpuaumatemio A. B. I'pyH-
Jylly ObUTO YCTaHOBJIEHO, YTO OTBETYMK HEIO0OPOCOBECTHO HCIOB3YeT
B JOMEHHOM WMMEHU CXOJHOE CO CPEJCTBOM WHIMBUAYaIM3allMU HCTIIA
0003HavYeHne Il COOCTBEHHELIX KOMMepYecKHX Lieseil . Onpenenss rpa-
HULBI JOOPOCOBECTHOTO MCITOJIb30BaHMS MPaB B MONOOHBIX AeaX, apou-
TPaXKHBIN CyJl CO3MAeT OPUEHTUPHI TSI HOPMUPOBAHUS OObIYAEB U STUKU
JIeTI0OBOTO 000pOTa B KOHKPETHBIX chepax MpearnpuHUMaTeIbCKOi 1 MHOM
9KOHOMUYECKOMH NESATEIbHOCTHU.

1.2. Cuctema apbuTpaxHbiX CyooB

Cucrema apOUTpaXKHbIX CYOB ycTaHOBAeHa KoHcTuTylmeit, 3akoHoM
0 cyneOHoI crucTteMe U 3aKOHOM 00 apOMTPakKHBIX cydax. ApOUTpaXKHbIe
Cybl SABIAIOTCS (DENEPATLHBIMU CyIaMU M BXOIAT B CyHAEOHYIO CUCTEMY
PO.

Cucrema apOUTPaXKHBIX CYJIOB B HACTOSIIIIEE BPEMSI SIBJISIETCST YEThIPeX-
3BEHHOI U cocTouT U3 Briciiero ApourpaxkHoro Cyna P®, 10 dpenepainb-
HBIX apOMTPaKHBIX CYJOB OKPYroB (KaccallMOHHbIe cyabl), 20 aneisinu-
OHHBIX apOUTPaXKHBIX CYITOB M apOMTPAXKHBIX CYIOB IMEPBO MHCTAHIIMU
B pecrny0iMkax, Kpasx, o6aacTsx, roponax deaepaabHOro 3HaYeHUsI, aB-
TOHOMHOI 00J1acTH, aBTOHOMHBIX OKpyrax B coctaBe P®D (nanee — apou-
mpachsiecyovicybsexmos PD). Boicumii Apoupaxkubii Cyn PP sasisercs
BBICIIUM CYIEOHBIM OPTaHOM IO Pa3pelIeHUI0 SKOHOMUYECKUX CIIOPOB
U UHBIX JIeJl, paCCMaTPUBaEMbIX apOUTPaKHBIMU CylaMH, OCYLIECTBISIET
CyneOHBIN HaI30p 32 MX JAESITEIbHOCTHIO M AT Pa3bsICHEHUS IO BOI-
pocaM cyneOHol TpakTuku. Beicumit ApourpaxHsiii Cyn P® paccmar-
puBaeT B ycraHoBleHHbIX AITK ciyyasx nena B MepBOil MHCTAHIIMU; B
MopsiAKe Haa3opa fiefia Mo MpoBepKe BCTYMUBIIMX B 3aKOHHYIO CUITY CY-

" MocraHosnenre MAC MO or 25 stBapst 2001 . Ne KA-A40/6520-00.



JNeOHbIX aKTOB apOUTPaXKHBIX CYIOB, M3y4aeT U 0000IIAeT MPAKTUKY TTPU-
MEHEeHMsI apOUTPakKHBIMU CylaMy 3aKOHOB M MHBIX HOPMATUBHBIX ITPaBO-
BbIX aKTOB, PETYJIMPYIOLIMX OTHOLIEHUS B cepe NpenrpuHUMATEIbCKON
U UHOW SKOHOMMYECKOM NESITEIbHOCTHU, AT pa3bsICHEHUSI TIO BOMPocam
cyneOHOM MpaKTUKU, pa3padaThiBaeT MPEMIOXKEHUST MO COBEPIICHCTBO-
BaHMIO 3aKOHOB M MHBIX HOPMATUBHBIX MPABOBBIX aKTOB, PETYJIMPYIOIINX
OTHOILIEHUSI B cdhepe MpeANnPUHUMATELCKON U UHOW 3KOHOMUYECKOM
NesITeTbHOCTH, OCYILECTBISIET MHble (DYHKIIMU, BO3JOXEHHbIE Ha HETO
KoncTturynumeit 1 3akoHOM 00 apOUTPaKHBIX Cylax.

Boicimit Apoutpaxubiii Cyn PP neiictByer B coctaBe I[lineHywma,
Ipe3uanyma, cyaeOHON KOJUIETMM IO PAaCCMOTPEHUIO CIOPOB, BO3HU-
KalolMX W3 TPaXIAHCKMX U WHBIX TTPAaBOOTHOILIEHUI; cyneOHOi KoJuie-
MU TI0 PaCCMOTPEHUIO CIOPOB, BO3HUKAIOUIMX W3 aIMUHUCTPATUBHBIX
MPaBOOTHOIIEHUIA.

DenepajibHbie APOUTPAIKHBIE CY/IbI OKPYTOB SIBJISIIOTCS CyAaMM T10 TTPO-
BEpKe B KacCallMOHHOI WHCTAHLIMW 3aKOHHOCTU CMYRUBUIUX 6 CUAY CY-
JEOHBIX aKTOB apOMTPaXKHbBIX CyI0B CyObeKTOB PD 1 apOUTpakHbIX arel-
JIAIIMOHHBIX cynoB. DeaepalbHbIl apOMTPaKHBIM Cyl OKpyra AeHCTBYET
B COCTaBe Mpe3uanyMa, CydeOHOM KOJUIErMU MO pacCMOTPEHUIO CIIOPOB,
BO3HMKAIOUIMX M3 IPaKIAHCKUMX W WMHBIX MPaBOOTHOLIEHUI; CyneOHOM
KOJUIETUM T10 PACCMOTPEHUIO CMOPOB, BO3HUKAIOUIMX U3 aAMMHUCTpa-
TUBHBIX MPaBOOTHONIeHUH. PenepasbHbI apOUTPaXHBIA Cyl OKpyra
MPOBEPSIET B KACCALMOHHOW MHCTAHLIMU 3aKOHHOCTb CYyNEOHBIX AKTOB
1o JiesiaM, paccMaTpUBaeMbIX apOMTPaXKHBIMU CydaMu CyObeKToB PD u
apOUTPaXKHBIMU aIEJUIILIMOHHBIMU CYJAMHU, 4 TAKKE OCYLLECTBIISIET PSIA,
HMHBIX TTIOJTHOMOYMIA, YCTAHOBJIEHHBIX 3aKOHOM 00 apOUTPaKHBIX Cy/ax.

ApOUTpazKHble aneJUIIIMOHHbIE CYbI SIBJISIIOTCSI CydaMU TI0 TPOBEp-
Ke B ane/uISIIMOHHON MHCTAHLIUM 3aKOHHOCTUM U OOOCHOBAaHHOCTHU He
éCcmMynuUeuiUX 6 cuay CyneOHbIX aKTOB apOUTPaXKHBIX CyI0B CyObeKTOB PD.
ApOUTpPaXXHBIA aneJUIALIMOHHBIA Cyl OEHCTBYET B COCTAaBE IPE3UIUYMa,
cynebHOI KOJIIETUH 0 PaCCMOTPEHUIO CITIOPOB, BO3HMKAIOLIUX U3 Ipax-
JAHCKMX U MHBIX IPAaBOOTHOLIEHUI; CyneOHOM KOJIJIErMH 10 pacCMOTpe-
HMIO CITIOPOB, BOZHUKAIOIINX U3 aIMUHUCTPATUBHbBIX MPABOOTHOIIEHUA.

ApOuTpaxHblii cya cyobekra P paccMaTprBaeT B IEPBOil MHCTAHLIMKA
BCE Jesa, TMOABEJOMCTBEHHbIE apOMTPaXKHBIM CydaM, 3a WCKIIOUEHUEM
JieJl, OTHECEHHBIX K KoMmeTeHMu Briciiero Apoutpaxtoro Cyna P®, a
TaKKe OCYIIECTBJISIET IPYTue MOJTHOMOYMSI, YCTAHOBIEHHbIE 3aKOHOM 00
apOMTpaxHbIX cyaax. B apoutpaxkHom cyne cyobekra PD aeiictByet mpe-
3UIMYM U MOIYT OBITh OOpa30BaHbl CyAeOHbIE KOJUJIETMU IO paccMoOTpe-
HMIO CTIOPOB, BO3HUKAIOLIUX U3 TPAXKIAHCKUX U MHBIX TPABOOTHOIIIEHU,
U IO PACCMOTPEHUIO CTMIOPOB, BO3HUKAIOLIUX U3 aAIMUHUCTPATUBHBIX Mpa-
BoOoTHoUIeHUH. K 1oprcIuKIIMU HEKOTOPBIX apOUTPaKHBIX CY/IOB CYyOBEK-
TOB P®D OTHOCSTCS TEPPUTOPUU HECKOJIBKUX CYObeKTOB PD.

Ha teppuropuu P® neiictByer MexnyHapoaHblii KOMMEPUECKUil ap-
OuTpaxHbIi cyn pu ToproBo-npombiliuieHHOM nanate P®D, KoTopwiid,
KaK M Apyrue MEXIyHAapOIHble apOUTpaxu, HE SIBJISETCS YacThblO CyaeO-
Hoil cuctembl PD, He ocyliecTBsIeT MpaBocyare oT UMeHu Poccuiickoit
denepalli 1 HE OTHOCUTCSI K CHCTeME apOMTpaxHbIX cynoB PD. [es-
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TEJIbHOCTb MEXIYHApOAHbIX apOuTpaxkeil Ha Tepputopuu Poccum pe-
rynmupyetcst 3akoHoM P® ot 07.07.1993 Ne5338-1 «O MexmayHapomgHOM
KOMMepUYeCKOM apOuTpaxe». B MUpOBOIi MpaKTUKe Moja apOUuTpaKHbBIMU
cylamM, Wi apOMTpaxkeM, TOHMMAIOT MEXIyHapOIHOe TpeTeiickoe pas-
OMpaTeIbCTBO WIM YUPEXKIEHUs, OpraHU3yIolle Takue TpeTeicKue pas-
OMpaTeIbCTBA.

1.3. MNpeamMeTt ap6UTPaxHOro NPoLLeccyanbHOro npasa

ApOUTpazKkHBIiA TpoLiece MPeICTaBIIsIeT COOO0M NeATeTbHOCTh apOUTpaxK-
HOTO cyna, ApYTUMX YYaCTHUKOB apOMTPaskHOTO TMpoliecca, yperyJaupoBaH-
HYI0 apOUTpPaXKHbIM TMPOLIECCYaTbHBIM 3aKOHONATEIbCTBOM W HampaB-
JIEHHYIO Ha 3alllUTy HapyUIeHHBIX WM OCTIapyMBaeMbIX MPaB M 3aKOHHBIX
HMHTEPECOB JIN1I, IyTEM PAaCCMOTPEHMSI Jiefia M BbIHECEHMUSI CyIeOHOTrO aKkTa
10 MPEeNbSIBICHHBIM MCKOBBIM TPEOOBAHUSM WM 3asIBJICHUIO.

Bea nedrenbHOCTh apOMTPaXKHOTO Cyoa M JPYIMX YYaCTHMKOB IIPO-
liecca HarpaBlieHa Ha TOJydeHWe CyJeOHOro akTa M MpeicTaBliseT Co-
0ol cucTeMy coBeplIaeMbIX UMM MpoliecCyalbHbIX AeiicTBuil. Cuctema
JNEeMCTBUI yYaCTHUKOB Tpoliecca OMpenesieT NBMKEeHUe apOuTpaxkHOTO
rpoliecca Mo cTaausiM. ApOUTPaKHBIN MPOLIECC MOXET COCTOSITh U3 Clie-
JYIOILMX CTAIMIf:

1) MpOM3BOACTBO B apOUTPAXKHOM CYE NepEoll UHCMAHYUL,

2) aneansuuonHHoe npouseo0cmeo — NEPeCMOTp He BCTYIMBILIMX B 3a-
KOHHYIO CUJTy CyNeOHBIX aKTOB apOUTPaXkKHOTO Cyla MepBOii MHCTAHIIUM;

3) KaccallUOHHOE MPOU3BOACTBO— TMEPECMOTP BCTYMUBIIUX B CHUITY
CyIeOHBIX aKTOB apOUTPaXKHOTO CY/a;

4) POU3BOACTBO MO MEPECMOTPY BCTYMMBIIMX B 3aKOHHYIO CUITY CY-
JeOHBIX aKTOB B MOPSIIKE Had30pa;

5) MPOM3BOJCTBO MO MEPECMOTPY BCTYMMBIIUX B 3aKOHHYIO CHITY CY-
JEOHBIXAKTOBHOHOBLOMKPbIBULUMCAOOCMOSMENbCMBAM;

6) ucnoanumenbHOenpoU3800Cmeo.

ITpou3BoACTBO MO Hedy MPOXOAWUT CTaAUM B IOC]IEN0BATEbLHOCTH,
YCTaHOBJEHHOU apOUTPaKHBIM MPOLIECCYaTbHBIM 3aKOHOIATEIbCTBOM.
Kaxnas cranmust mpoliecca 3aBepliaeTcsl BBIHECEHUEM CaMOCTOSITEIbHOTO
cynebHoro akTa. KoHKpeTHOe feJio He 00513aTeIbHO TIPOXOIUT BCE CTaUK
apbuTpaxHoro mnpoiiecca. OH MOXeT 3aBEpUIMTLCSl Ha JI00O0M CTamuu.
Tak, mocsie Mpou3BOACTBA B apOMTPaKHOM Cylie MEPBOil MHCTAHIIMU MO-
KeT cpasy TocC/IeoBaTh UCTIOJHUTEbHOE MPOr3BoACTBO. Ecmu Ha perire-
HMEe apOMTPAXKHOTO Cyaa MepBOi MHCTAHLUM TpeabsiBIeHa KaccalllOH-
Hasl Xajo00a, WCIIOJHUTEIBHOE IMPOU3BOICTBO OyIeT BO30YKIEHO TOJIBKO
TocJie pacCMOTPEHUS Jie1a B KacCalluOHHOW MHCTaHIIUY.

ApOuTpazKHOe NMpoLecCyaIbHOe NMPABO KAK 0TPac/ib MPaBa MpeaCcTaBIsI -
eT coboli MPaBOOTHOIIEHUSI, BO3ZHUKAIOUINE MEXIY YYaCTHUKaMU apOu-
TPaXKHOTO TIpoliecca MPY OCYIIECTBIEHWM MPaBOCYIUsl apOUTpakKHBIMU
cylamu, a TakKe MpaBOBble HOPMbI, PETYJIMPYIOLIUE 3TU MPABOOTHOIIE-
Husl. [IpaBOOTHOIIEHUSI, BO3HUKAIOUIUE TIPU OCYIIECTBIEHUU MPaBOCY-
TSl apOUTPaXkKHBIM CYIOM MEXIy YYaCTHUKaMU apOUTpaxKHOTO Mpoliec-
ca, HasbIBalOT MpolleccyalbHbIMU. [IponeccyaibHble MPaBOOTHOLIEHUS
clienyeT OTJMYaTh OT MaTepUaIbHBIX MPAaBOOTHOIIEHU, KOTOPbIe BO3HU-
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KalOT B OTAEIbHBIX OTPACIISIX MpaBa: CEMEWHBIE, TPYIOBbIE, UMYIIIECTBEH-
HbIE, AAMUHUCTPATUBHBIE TPABOOTHOIIECHUS U T.1I.

ApOuTpaKHOE MPOIECCYATbHOE NMPABO KAK OTPAC]b HAYKM M3yJaeT JIesl -
TEJbHOCTh YYAaCTHUKOB apOMTPaXXHOTO TIpoliecca, YperyJIiMpoBaHHYIO
apOUTPaXKHBIM TIPOILIECCYATBHBIM 3aKOHOMATENLCTBOM, HAMpPaBICHHYIO
Ha 3alIUTy HApYyIIEHHBIX MpPaB W 3aKOHHBIX WHTEPECOB JIUII, Y4aCTBY-
IOUIMX B AeJie, MyTeM pacCMOTPEHUsI Jiefla U BbIHECEHUsl CyneOHOro akra
10 TIPEIbSIBJICHHBIM MCKOBBIM TPEOOBaHUSM WY 3asiBJICHUIO. TakuM 00-
pa3oM, MpeaMeToM M3y4YeHUsl apOUTPaXHOTrO MPOLECCYAIBHOTO MpaBa Kak
HayKW SIBJISIETCST apOUTPaKHBIN Mpoliecc.

1.4. Buabl NpoM3BOACTB B apOMTPaXHOM MpoLecce.
MpoueccyanbHaga popma

Cyne6Hast Biactb coriacHo cr. 118 KoHcTuTyiuu ocyiiecTBisieTcst
MOCPEACTBOM KOHCTUTYLMOHHOTO, TPaXXIaHCKOTO, aAMUHUCTPATUBHOTO
U YTOJIOBHOTO CYIOTIPOM3BOJICTRA.

I'paxxmaHckoe CyIompOM3BONCTBO OCyIIecTBIsIeTcs B Poccuu cymamu
o01Iel IOPUCIUKIIMN U apOuTpaXXHBIMU cymamu. Ha apOuTpaskHbIe Cymbl
BO3JIOXEHBI (DYHKIIUKM TIO OCYIIECTBICHUIO TIPaBOCYIus B cdepe Tpe-
MPUHUMATEJICKOW M MHOW 3KOHOMUYECKOM NeSATEIbHOCTU. DTH (hyHK-
MM apOUTPaKHbBIE CyIbl BBITTOJHSIOT TyTeM pa3pellieHus] S5KOHOMUYe-
CKHMXCITOPOB U PAaCCMOTPEHUSI MHBIXIEJ, OTHECEHHBIX K X KOMIIETEHIINT
AIIK u npyrumu penepaibHbIMU 3aKOHAMM, TI0 TIpaBWJIaM, YCTAHOBJIEH-
HBIM apOUTPaKHBIM TTPOLIECCYATbHBIM 3aKOHOIATETLCTBOM.

B mopsiike rpakIaHCKOTO CYIOMPOM3BOACTBA B apOUTPaXKHBIX CY-
Jax pa30UpaloTCs CIEAyIoNIe Kareropuu aei: l) rpakmaHckue mena u3
YaCTHOIIPABOBBIX CIIOPOB, pacCMaTpPUBAaeMbIe B TIOPSIIKE UCK08020 MpPO-
u3godcmea; 2) nena o0 yCTaHOBJIEHUU (PAKTOB, UMEIOIIMX IOPUANYECKOE
3HauYeHUE, — JieJla 0c006020 (Heuck06020) TIPOU3BONCTBA; 3) neyia 00 ocra-
PUBAaHUM pEUIeHUN TPETEHCKUX CYAOB U O BbIIauye WCIOJHUTEIBHBIX
JINCTOB Ha TIPUHYOUTEIBHOE MCIOJHEHUE PEIIeHUI TPETeWCKUX CYIOB;
4) nena o MpU3HAHUM U TIPUBEACHUM B UCTIOJTHEHUE PEIIEHUI MHOCTPaH-
HBIX CYIOB I MHOCTPAHHBIX apOUTPakHBIX PEIICHUI; 5) Iejla 0 HeCOCTOSI-
TeJIbHOCTU (OaHKPOTCTBE).

JleaauzadmunucmpamueHviX U UHbIXNY OAUHHBIXNPAGOOMHOUIEHUTI PAC-
CMaTPUBAIOTCST apOUTPAXKHBIM CYIOM B TTOPSIIKE TPaKIaHCKOTO CYIONpo-
M3BOJICTBA, a B CJIy4asiX, YCTAHOBJIEHHBIX (helepalbHBIMU 3aKOHAMM, — B
MopsIIKe aIMUHKUCTPATUBHOTO CYIOTIPOU3BOICTBRA.

ApOUTpaxXHbIe CyIpl pacCMaTPUBAIOT MOABEAOMCTBEHHBIE UM Jiella B
CTPOTOM COOTBETCTBMM C TIPaBUJIaMH, YCTAHOBJICHHBIMM 3aKOHOIATEIb-
ctBoM. CrcteMa (hopMaIbHBIX TPeOOBaHMIT 3aKOHOIATEIECTBA, TTPEIbsSIB-
JIIEMBIX K JEHCTBUSIM YJaCTHUKOB apOUTPaXKHOTO Tpoliecca M TOPSIAKY
COBEPILIECHUS TAKUX ACUCTBUIA, COCTABJISIET NpoueccyabHyio (opmy. [Tpo-
LIeCCyasibHBIe IEWCTBUSI MOTYT COBEPIIIAThCS TOJBKO B TOPSIIKE, YCTAHOB-
JieHHOM 3akoHoM. Co0rofieHre MmpoleccyaabHOi (hopMbl apOUTPaKHBIM
CYIOM SIBJISIETCS YCIIOBUEM IOBEpUs K apOUTPaXXHBIM CylaM U CymneOHOI
pract B 1iesioM. [lIpolieccyanbHass (opMa ycTaHaBIIMBAaeTCsl Tocymap-
CTBOM, YTOOBI PAacCMOTpPEHHUE JIeJI OCYIIECTBIISIOCh TIO SICHBIM UTST BCEX
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npaswiaM. Eciu Takve mpaBuiia He YCTpauBalOT OOINECTBO, CHMKAET-
cs ero JoBepHe K TPaBOCYIWIO W TOCYIapCTBeHHOU Biaacth. HauwHas c
1992 r. 3aKOHOAATENb MPUHSIT TPU apOMTPasKHBIX MPOIECCYaTbHBIX KO-
JeKca, CTpeMsICh YCTAHOBUTH TpOLiecCyaibHbIe MpaBuiia, 00eCreunBao-
1IMe I0Bepre K apOUTPaKHBIM CyIaM.

Peanuzanusi mpaBa Ha cripaBeMBOe CyneOHOe pa3doMpaTesIbCTBO B
apOUTPaKHOM TIPOLIECCE BO3MOXHA TOJIBKO TIPY YCJIOBUM COOIONCHUS
y4aCTHHUKAMM TIpOLiecca, B TOM YHMCJie apOUTPaKHBIM CyIOM, TpeGOBaHUI
3aKOHOJIATEIbCTBA NP COBEPIIEHUH TIPOLIECCYaTbHBIX neicTBuit. Cylie-
CTBEHHbBIE HapYIIEHHSI TIPOIIECCYaTbHOM (DOPMBI SIBJISIIOTCSI OCHOBAHUSIMU
IUIST OTMEHBI pellIeHNs] apOUTPaKHOTO Cy/a.

1.5. VIcTOYHUKM apbuTpaxHOro npoueccyasbHOro npaea

Hcrounnkavu apOUTPasKHOTO TIPOIIECCYATbHOTO TIpaBa SIBJISIETCSI CO-
BOKYITHOCTH TPAaBOBBIX aKTOB, COAEPKAIIMX HOPMBI O CYTONPOM3BOACTBE
B apOUTpaXHBIX cymax. B coorBercTBUM ¢ KOHCTUTYILIMEl 3aKOHOIATE b~
CTBO O CYIOMPOM3BOACTBE B apOMTPaKHBIX CylaX HAXOOUTCS B BEICHUM
Poccuiickoit ®epeparuu. Kpyr ICTOUHMKOB apOUTPaKHOTO TIpaBa OIpe-
nensietr cr. 3 AIIK. TIpuHSTO BBIAEISATH CIEAYIOIIVE YPOBHH HUCTOYHUKOB
apOUTPaKHOTO TIPOIIECCYATHHOTO TIpaBa 10 UX IOPUINUYECKON CHITe.

1. HaubGosnee BaxkHblE TOJIOXEHUSI apOUTPaKHOTO TPOLIECCYyaTbHO-
ro mpaBa 3akperuieHbl B Koncturymm. B yacTHOCTM, B Hell 3aKperjieHbI
OCHOBBI cyfieOHOM Biacti B PM, a Takke MPUHIUIIEI ee GYHKIIMOHUPO-
BaHMS. KOHCTUTYLIMS SIBJISIETCST 3aKOHOM TIPSIMOTO IEACTBUSI M TIOIJIEKUT
HEIOCPEICTBEHHOMY TMPUMEHEHUI0 apOUTpaXHbIMKM cydaMu. KoHCTH-
TYIMS 3aKPETUIsieT TIPaBo TPakIaHWHA Ha CYHeOHYIO 3alllUTy, OCHOBHBIC
MPUHUMUIBI TIPABOCYAMSI, OCHOBBI CyleOHOU Biactu. Ecim kakoii-nnbo
BOIIPOC B apOMTPaXXHOM TPOIIECCYATbHOM 3aKOHOIATETTCTBE MPSIMO HE
YPETyJIMPOBaH, CJIenyeT PyKOBOACTBOBATHCS MPUHITUTIAMYM U OCHOBHBIMU
TTOJIOXKEHUSIMU O CyIeOHOI BIaCTH, YCTAaHOBJICHHBIMU KOHCTHUTYIIMEN.

Ocoboe 3HaueHUE B POy WUCTOYHUKOB apOUTPaXKHOTO TMPOIIECCYaTb-
HOTO TIpaBa 3aHUMAIOT TTOCTAHOBJICHUST U ompeneacHus: KoHCTUTYIIMOH-
Horo Cyna P® 1o BorpocaM 0 KOHCTUTYIIMOHHOCTU HOPM apOUTPaskHOTO
MpoliecCyabHOTO TipaBa. Tak, MOCTaHOBJIeHHeM KOHCTUTYLMOHHOTO
Cyna PO ot 17.11.2005 Ne 11-IT 4. 3 ct. 292 AIIK (B pen. ot 24.07.2002)
MpU3HaHA He COOTBETCTBYIONIeH KOHCTHTYIIMU KaK He HOIycKaromas —
MO0 CMBICTY, TIPUAaBacMOMY € CJIOKUWBIIEWCS MpaBONPUMEHUTEIbHOM
MPaKTUKOM, — BO3MOXHOCTb BOCCTAHOBJICHUSI CpOKa Ha oOpallleHue O
TepecMOoTpe B TIOPSAKE HAM30pa akTa apOUTPaXHOTO Cyna; ITOCTAHOB-
nenveM KonctutynmonHoro Cyma P® ot 16.07.2004 Ne 15-IT 4. 5 ct. 59
AITK npusHaHa He cooTBeTCcTBYIOIIEH KOHCTUTYIIMY B TOM Mepe, B KaKoii
OHa B CUCTEMHOU CBs3U C T1. 4 cT. 2 DenmepanbHoro 3akoHa «006 agBoKat-
CKOM1 IesITeTbHOCTH U anBokatype B Poccuiickoit Deneparviv» B NeicTBY-
olIell crcTeMe TTPaBOBOTO PEryIMPOBAHMS WCKITIOYAET ISl BBIOPAHHBIX
OpraHu3alMsIMU JIML, OKa3blBAIOUIMX IOPUANYECKYIO TTOMOILb, BO3MOX-
HOCTb BBICTYIIaTh B apOUTPaKHOM Cyle B Ka4ecTBe MpeACTaBUTENEH, eClr
OHU He OTHOCATCST K YHCITY aIBOKATOB WJIM JIWII, COCTOSIIIIUX B INTATE ITHX
OpraHu3aLuii.
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2. Psgn HamOosiee BaKHBIX MOJIOXEHUN apOMTPaKHOTO IPOIECCYyalb-
HOTO TpaBa 3akperyieH B deaepalbHbIX KOHCTUTYIIMOHHBIX 3aKOHaX.
B yactHOCTH, B 3aKOHE 0 cyneOHol cucTeMe U 3aKOHe 00 apOUTPaKHBIX
Cylax ycTaHOBJEHa cucTeMa apOuTpaxkHbIX cynoB Poccuiickoit Penepa-
7078

3. K ¢enepasbHbIM 3aKOHaM, PETyJMPYIOIIMM ITPAaBOOTHOIIEHUSI B
cdepe apOUTpPaKHOTO Mpoliecca, OTHOCATCS B mepBylo ouepenb AIIK,
3akoH o cratyce cyneit, MenepanbHbie 3aKoHbI OT 14.03.2002 Ne 30-P3
«006 opranax cyzeiickoro coo6iiectBa B Poccuiickoit ®enepanuu», ot

17.01.1992 Ne2202-1 «O mpokyparype Poccuiickoit ®eaepauuu», OT
30.05.2001 Ne 70-®3 «O6 apOUTpaXkHBIX 3aceAaTelisiX apOMTPaXKHBIX Cy-
0B cyobekToB Poccuiickoii @epepauiin».

HopMbl apOUTpaskHOTO TIPOIIECCYaIbHOTO TpaBa COAEPXKATCSl TAaKKe B
(enepanbHbIX 3aKOHaX, PErYJIMPYIOLIMX MaTepUaJbHO-IPABOBBIE OTHO-
meHus. Hanpumep, cr. 162, atakke 1. 2 ct. 812 I'K yka3bIBaloT Ha ciydan
HEIOMYCTUMOCTH MCITOJIb30BaHUSI CBUIETEILCKUX TIOKA3aHUI B KauecTBe
JOKa3aTeNabCTB. B MaTepuaibHO-MPaBOBBIX 3aKOHAX MHOTIA COAEPXKATCS
HOPMBI, OTIpeaesIoNIre MOABENOMCTBEHHOCTD e apOUTPaXKHBIM CYJaM.
Tak, 4. 2 c1. 23.1 KoAIl oTHOCUT K MOIBEAOMCTBEHHOCTU apOMTpaXKHbIX
cynoB Lenblid psam aen, a mi 25.3 HK ycraHaBmuBaeT craBKu rocymap-
CTBEHHO! MOILIIMHBI U TIPaBWJIa €€ YIIaThl MIpU 00pallleHu! B apOUTpakK-
HbIE CY/bI.

4. Cpeny TOA3aKOHHBIX aKTOB, SIBJISIIOIIMXCSI MCTOUHMKAMU apOUT-
PaXHOTO TIPOIECCYaIbHOTO TIpaBa, CleAyeT Ha3BaTh IMOCTAHOBJIEHME
IpaButensctBa P@ ot 30.09.2004 Ne 506, kotopeiM yrBepkineHo Iloso-
xeHne o MenepanbHoii Hanorosoii ciyx6e. CornacHo m. 1 TMonoxeHust
®HC saBnsgercs YMoJIHOMOYEHHBIM (efepaJbHbIM OpPraHOM MCITOJHU-
TEJIbHOM BJIacTH, 00ECIeUYMBaIOIINM TpecTaBlIeHue B Aefiax 0 6aHKPOT-
CTBE U B Mpoleaypax 0aHKpPOTCTBa TpeOOBaHUI 00 yruiaTe 00s13aTeIbHbIX
miarexei v TpedboBaHuii Poccuiickoit Mepepaliny 1Mo AeHEXHbIM 00s13a-
TEIbCTBAM.

PernamMeHT apOMTpaxXHbBIX CYNOB, YTBEPXAEHHbI MOCTAHOBJIEHUEM
ITnenyma Beicirero Apoutpaxksoro Cyma P® ot 05.06,1996 Ne 7', pery-
JIMPYeT BOIPOCHI BHYTPEHHEW HESTebHOCTU apOUMTpaxkHbIX cynoB Poc-
cuiickoii @Denmepaliui U B3aMMOICICTBUSI MEXKIy HUMHU, a TaKXKe HUX B3a-
umooTHoleHus: ¢ Koncrutyimonusim Cynom P®, BepxoBHbiM Cynom
P®, Munioctom Poccuu, opraHamu CyneiicKoro cooolecTna.

5. CaMOCTOSITeJIbHBIM MCTOUHUKOM apOUTPaXkKHOIO IPOIIECCYaTbHOIO
MpaBa SBJISIOTCS MEXIyHapoaHbIe akThl ¢ yyacTueM Poccuiickoit Pene-
pauuu. B coorBercTtBUM C 4. 3 cT. 3 AIIK, eciu MexXayHapogHBIM JOTO-
BopoM P® ycTaHOBIEHBI MHbIE MPaBUIa CyIONPOU3BOJCTBA, YeM Te, KO-
TOpbIe TPEMTYCMOTPEHBbI 3aKOHOmaTeIbcTBOM P® o cynonmpou3BoacTse, B
apOUTPaXHBIX CylAax MPUMEHSIOTCS TTpaBUia MEXIYHAPOIHOIo JOroBopa.
Cpenu Haubosiee 3HAUMMBIX IS apOUTPAXKHOI'O Mpoliecca MEXIyHapoa-
HBIX JOTOBOPOB C yyacTeM Poccun mMoxHo Ha3zBaTh CorjalieHue o Mo-

" C u3MeHeHusIMU, yTBepKiaeHHbIMU [loctaHoBneHusimu [TneHyma Boiciire-
ro ApourpaxHoro Cyna P® or 30 nekabpst 2002 r. Ne 12, or 8 anpenst 2004 r.
No 6, or 8 nexabdpst 2005 . Ne 37.
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psiiKe pa3pelieHus CIOPOB, CBSI3aHHBIX C OCYIIECTBJICHUEM XO3SCTBEH-
Hoit nesrenpHoctn (Kues, 20 mapra 1992 1), cr. 6 EKITY, KoHBeHLMIO,
OTMEHSIIOLLYIO TPeOOBaHME JIETalu3aluMyd HMHOCTPaHHBIX O(QULHMATIbHBIX
nokymeHToB (T"aara, 5 okTs6pst 1961 1) 1 KoHBeHIMIO O TIPU3HAHUM U
MPUBEIECHUY B UCTIOJTHEHUE MHOCTPAHHBIX apOUTpakHbIX petieHuii (Hbio-
Hopk, 29 nexabps 1958 .). MuHcKyto koHBeHuMio 1993 r., CornareHue
0 pa3Mepe ToCyAapCTBEHHOM MONIIIMHBI W TOPSIIKE €€ B3BICKAHMS TpU
PACCMOTPEHUU XO3SMCTBEHHBIX CIIOPOB MEXIY CYOBEKTaMM XO3SIHCTBO-
BaHMs pa3HbIX rocynapcts (Auradar, 24 nekabpsi 1993 r.), l'aarckyto KoH-
BEHIIMIO IO BOMpocaM TpaxnaHckoro rnpoiiecca (I'aara, I mapra 1954 r.),
KoHBeHIIMIO 0 TOJyYeHUH 3a TPaHMIIEH 10Ka3aTeqbCTB MO IPakKIaHCKUM
wiu ToproBbiM neniam (Taara, 18 mapra 1970 1.).

C HekoTopbiMu cTpaHamMu Poccuiickoit Denepaiveil 3aKiI0YeHbI
JIBYCTOPOHHUE MEXITYHAPOIHbIE TOTOBOPHI 110 BOMPOCaM O B3aMHOMI TO-
MOIIY MO IpaXkIaHCKYM JejiaM (Hampumep, JloroBop o mpaBoBoii ITOMO-
1Y ¥ TIPABOBBIX OTHOIIEHUSIX 110 IPaKAaHCKUM, CEMEMHBIM U YTOJIOBHBIM
nenam ¢ AsepOaitmkaHckoir Pecryonukoii, JloroBop o B3aMHOI IpaBo-
BOI IIOMOIIM TI0 TPakKIaHCKUM U YTojOBHBIM AeiaMm ¢ I'pedeckoit Pec-
MyOJIMKOM U Ap.).

6. HeomHO3HAUHBIM OCTaeTCsl BOMPOC O TOM, SIBJISIETCS JIU MCTOYHU-
KOM apOMTPaKHOTO IMPOLIECCyaIbHOIO IpaBa cyaeOHas MpakTUKa.

B cootBercTtBuu c 4. 4 cr. 170 AIIK B MOTUBMPOBOYHOI YacTH peliie-
HUSI apOUTPaKHOTO CyJa MOTYT COIEPXKaThCsl CChIIKM Ha MOCTAHOBJIEHUS
Ilnenyma Beiciiero ApourpaxkHoro Cyma P® no Bompocam cymeOHOI
npakTuky. OIHAKO 3TO He IMO3BOJISIET CUYUTATh apOUTPaXKHYIO CyIeOHYIO
MPaKTUKy U TocTaHOBIeHUs Bericiiero ApourpaxHoro Cyma P ucrou-
HUKOM IIPOLIECCyaIbHOIO MpaBa, TaK Kak B COOTBETCTBUM ¢ 4. 2 cT. 13 3a-
KoHa 00 apbutpaxHbix cymax I[lmeHym Beiciiero ApoutpaxHoro Cyna
P® npuHrMaeT mocTaHOBIEHUS 110 BOMPOCaM CBOETO BeAeHMs1. Borpoch
Beaenus [lnenyma Briciiero ApourpaxHoro Cyna PD onpeneneHbl B u. 1
cT. 13 Ha3BaHHOroO 3aKOHA: 3TO PAaCCMOTPEHUE MaTepyajoB U3YyYeHMST U
000011IeHYST TPAKTUKNA TPUMEHEHUS 3aKOHOB Y MTHBIX HOPMAaTUBHBIX TTpa-
BOBBIX aKTOB apOUTPaXKHBIMU CylaMU U Jlaya pa3bsSCHEHMII MO BOIpOcaM
cyneOHOl mpakTuku. TakuMm 00pa3oM, yCTaHOBJIEHHME HOPM IIPOIIECCY-
aJIbHOTO TIpaBa He OTHOCUTCS K BeaeHuto IlineHyma Briciiero ApouTtpaxk-
Horo Cyna P®, ero mocraHoB/I€HUsI HE MOTYT COIEPXXaTb HOPMBI MpaBa 1
COOTBETCTBEHHO SIBJISIThCSI KICTOYHUKOM apOMTPaskHOTO TMPOLIECCyaTbHO-
TO Mpasa.

Cyne6Has npaktvka ECITY, HanpoTus, sSIBISIETCSI ICTOYHUKOM apOou-
TPaKHOTO TpolieccyabHOro Mpasa. Kak ykazaHo B cr. 1 dexepanbHOro
3akoHa oT 30.03.1998 Ne 54-D3 «O parucduxkauu KoHBEeHIIMH O 3alIUTe
MpaB yesJIoBeKa U OCHOBHBIX cBoOoa U IIpoTokosioB K Heli», Poccuiickas
®enepanus npusHaeT opucaukimio ECITY o6s3arenbHOI 1T0 Bompocam
TonkoBaHus u npuMmeHeHus EKIIY B ciyyasx npenmnojaraeMoro Hapy-
meHust Poccuiickoit denepanneit nonoxenuit KoHBeHLMM, Koraa mpe-

roJlaraeMoe HapylleHUe MUMEJIO MECTO TOC/e MX BCTYIUIEHUsI B AeliCTBUE
B otHoueHuu Poccuiickoit Denepanyu.

JleiicTBHE apOMTPAZKHOTO NMPOLECCYAJIBHOTO 3aKOHA BO BPEMEHH M TNpPO-
crpanctBe onpenessiercss Hopmamu AIIK. Cornacho 4. 4 c1. 3 AIIK cyno-
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TPOM3BOJCTBO B apOUTPAXKHBIX Cylax OCYIIECTBISIETCS B COOTBETCTBUM C
denepabHBIMU 3aKOHAMU, IEUCTBYIOLIMMU BO BpeMsl pa3pellieHus cropa
U pacCMOTPEHMS [iefia, COBEPIIEHUST OTIEIbHOIO MPOLIeCCyaTbHOTO ACH-
CTBUSI WIM UCTIOJTHEHMSI CYIeOHOro akTa. DTo 03HAYaeT, YTO HE3aBUCUMO
OT TOro, Korzaa ObUIO BO30Y:KIEHO JeJI0 B apOUTPaKHOM CyJe, IIpU COBEP-
LLIEHUU TPOLECCYAIbHBIX ACHCTBUM MPUMEHSETCS MPOLECCYalbHbIA 3a-
KOH, IEUCTBYIOLIUI B 3TOT MOMEHT.

ApOuTpaxHbie Cydbl B CBOEU HesITeIbHOCTU PYKOBOACTBYIOTCS apOu-
TPaXXHBIMU TIpOLIeCCYaIbHBIMU 3aKoHaMu P®. Hopmbl apOUTpakHOTo
npoueccyainbHoro rnpapa P® neiicTByIoT Ha Beeli Tepputopun Poccuiickoii
®enepaliiy ¥ TPUMEHSIIOTCS BCceMU apOUTpaXkKHbIMU cynamMu Poccuu. Oto
TPaBUJIO AEWCTBYET M TOTJa, KOrma ejio Mepenaercs B apOMTPaKHbBIN Cy[
P® u3 cynma apyroro rocymapctBa WM KOr[a IpolieccyalbHOe AelcTBUE
COBEpILIAETCS 0 MOPYYEHMIO Cyla JPYroro rocynapcrsa.

B cootBerctBuM ¢ 1. 2 moctaHoBieHuss BC PCOCP or 12.12.1991
Ne2014-1 «O parudukauvu CornameHust o cozgaHun CoapyxecTsa
HesaBucumbix T'ocymapcTts» 3akoHomatenbHble akThl ObiBiiero CCCP
JEeHCTBYIOT Ha Tepputopun Poccuiickoii Denepaliii B 4acTu, HE TIPOTHU-
Bopeuanieit Koncruryuuu, 3akononarensctsy P® u CornaieHuto o co-
3nanuu CHI.

Tema 2. TIPUHLUUMNbI APBUTPAXXHOIO
MPOLIECCYAJIbHOIO NPABA

2.1. MNMoHATME NPUHLMMNOB B apOUTpaXHOM npouecce

IpuHipmom apOUTPaXKHOTO TIPOLIECCYAIbHOTO TIpaBa SIBJISIETCS OCHO-
BOIOJIAraolasl uuesi, Koropas OIpenesisieT crocoObl HOCTUXKEHUS 1ie-
JIeid U 3a1a4, CTOSIIMX Mepel apOUTPaKHBIMU CyJaMU MPU OTIIPaBIeHUU
npaBocyaus. [IpuHLMIIBI apOUTPaKHOTO Tpoliecca SIBJSIOTCS OPUEHTU-
paMu, yKa3blBalOUIMMU, KaKUM 00pa3oM CJeAyeT TOJKOBAaTb HOPMY IpoO-
1IeCCYaJIbHOTO TpaBa B cily4yae ee HesicCHOCTU. [IpuHIUITBI apOUTPaXkKHOTO
Tpoliecca COCTaBISIOT €IMHYI0 CUCTEMY, B KOTOPOIA Bce MPUHIUIIBI HAXO-
JSITCST BO B3aMMOCBSI3M M COMTomYMHEeHHOCTH. CrcTeMa TPUHILIMIIOB apOu-
TPaXXHOTO Mpoliecca OMpeAessieT HalpaBleHWe Pa3BUTUS MpOLEcCyalib-
HOTO 3aKOHOJATEIbCTBA M HAyKW apOUTPaXKHOTO Tpoliecca.

Patuduxauust Poccuiickoit ®enepanueii EKITY okazana onpeneneH-
HOE BJIMSIHUE HA CUCTeMY MPUHIIMIIOB apOUTpaxkHoro npouecca. B vacr-
HoctH, cT. 6 EKITY «IIpaBo Ha crpaBeUIMBOE CyaeOHOEe pa30MpaTesib-
CTBO» COMIEPXXUT PsiZl TIOJIOXKEHUI, KOTOpble UMEIOT MPSIMOE OTHOLIEHUE K
apbuTpaxxHoMmy Tiporieccy: «Kaxmplii B cliydae cropa o ero rpaxkKaaHCKHX
TpaBax U O0S3aHHOCTSIX WIM TPU TPEIBSIBICHUU €My JII000TO YTOJIOBHOTO
00BMHEHHUS MMeeT IpaBO Ha CIIpaBeIMBOE W IyOJMYHOE pa3OupaTresib-
CTBO JieJla B Pa3yMHbIl CPOK HE3aBUCUMBIM U OECHIPUCTPACTHBIM CYIIOM,
CO3IaHHBIM Ha OCHOBaHMU 3akoHa. CynebHoe pellieHre 0ObsIBIsETCS Ty-
O0JIMYHO, OIHAKO IIpecca M ITyOJMKa MOTYT He IOITyCKAThCs Ha CyIeOHbIe
3aceJaHus B TEYEHUE BCETO Mpoliecca WM €ro 4acTh MO COOO0paKeHUsIM
MOpajiu, OOIIECTBEHHOIO IOpsAKa WIM HalMOHAJIbHOM 0e30MacHOCTU
B JIEMOKPAaTUYECKOM OOILIECTBE, a TAKXE €CIIM 3TOr0 TPeOYIOT MHTEPECHI
HECOBEPUIEHHOJIETHUX JIM00 B LEJSIX 3aIMThl YACTHOU KM3HU CTOPOH,
WIM — B TOW Mepe, B KaKOil 3TO, 110 MHEHUIO CylIa, CTPOro HeoOXOmM-
MO, — IIpUA 0COOBIX 0OCTOSITEILCTBAX, KOIMNA IJIaCHOCTh Hapylllana Obl MH-
Tepechl TIPABOCYIUST».

TakuM 06pa3oM, B cooTBeTcTBHU €O cT. 6 EKITY apOuTpaskHble Cyabl
JOJDKHBI OBITh CO3aHbl HA OCHOBAHMU 3aKOHA; MPU pa30MpaTesbCTBE Ieia
He JJOJDKHO BO3HMKATh COMHEHMI B OECTIPUCTPACTHOCTU M HE3aBUCUMOCTH
cyla; OKOHYaTeNbHBIN, He MOMIeXalluiA OTMEHe, CydeOHbIl aKT IO AeIy
JIOJDKEeH OBITh BRIHECEH apOMTPaKHBIM CYIOM B pa3yMHBIN CPOK; pa3oupa-
TEJILCTBO O AETy JODKHO OBbITh MyOJWYHBIM. DTW U ApYyrve TMOJOXEeHUs
cr. 6 EKITY, a takxe tonkoBanue ECITY cr. 6 KoHBeHLIMM CieayeT mpu-
HUMAaTb BO BHUMAaHUe IIpy IIpUMeHeHN uToikoBaHuu HopM ATTIKkak oc-
HOBOIIOJIAralolle UIer COBPEMEHHOTO apOUTPaXKHOTO TTpoliecca.

2.2. CynoyCTpONCTBEHHbIE MPUHLUMMBI

CynoycTpoiicTBeHHbIE TPUHINNbI TTPEACTABIISIIOT CO00Ii OCHOBOMOJIA-
rafllye UIeu O MOCTPOEHUM CHUCTEMbl apOMTPAXKHBIX CYIOB U TOPSAKE
UX JESITETbHOCTH.

IMpuHmMn ocyimecTB/ieHUs] MPABOCYAMS TOJBKO CYyAOM 3aKperjieH B 4. |
ct. 118 KoHcTuTylmy 1 BKIIIOYAeT B ceOs CeAYIOIIME TTOJIOXEeHUS
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1) peuieHue 1Mo cropam O Mpase, MOABEJOMCTBEHHBIM apOUTPaKHBIM
cynam, OT MMEHU TOCydapcTBa NMPUHUMAET TOJIbKO apOMTPaKHbBIN Cy.
Huxkaxkoii uHoI opraH, KpoMe apOUTPaKHOTO Cyla, He MOXET OT UMEHU
TOCyJapcTBa BHIHOCUTH PEllIeHUE TIO MOABEAOMCTBEHHBIM €My CTIOpaM;

2) He JOIYCKaeTcsl CO3MaHue YPEe3BbIUAlHBIX CYIIOB Ul Pa3pelleHUs
CIOPOB, TOJABEJIOMCTBEHHBIX apOUTPaKHBIM CYlIaM.

Ipunmn HezaBMCHMOCTH cynieli 3akperuieH B KoHcTtuTynum, 3akoHe
o cyneOHol cucteme, 3akoHe o craryce cyneil, AIIK. Ilpu ocymectie-
HUM TIPABOCYIUS CyIbU apOUTPaKHOTO Cyla HE3aBUCUMBI, TTOMYMHSIIOTCS
tonbko KoHctutynuu u denepaibHbiM 3akoHaMm. Kakoe-nu6o mocro-
pOHHEe BO3IEHCTBUE Ha Cyleil apOMTPaXKHbBIX CYIOB, BMEIIATELCTBO B
UX JeSITEIbHOCTh TOCYIapCTBEHHbBIX OPraHOB, OPraHOB MECTHOTO CaMOYTI-
paBJIeHUsI, UHBIX OPTaHOB, OPTaHU3AIMiA, JODKHOCTHBIX JIUL] WX TPaX-
JaH 3arpellalTcsl U BIEKYT 3a cO00il OTBETCTBEHHOCTh, YCTAHOBJICHHYIO
3akoHOM. Cynbu HecmeHsembl: Cylbsl He TIOUICKUT TEPEBOIY Ha APYIyIO
JOJKHOCTb WM B APYTOii cya O3 ero corjaacusi, U ero OJIHOMOYMST MOTYT
OBITh TIPEKpAILIEHbl WM MPUOCTAHOBJIEHBI HE MHAYe KaK 10 OCHOBAHUSM
U B MOPSIIKE, YCTAHOBJIEHHOM 3aKOHOM. [ToiHOMOUMS cynpr MOTYT ObITh
TpeKpalleHbl WK MPUOCTAHOBJIEHbI HE MHAYE KaK B MOPSIAKE U 110 OCHO-
BaHUSIM, YCTAaHOBJIEHHBIM enepanbHbIM 3aKoHOM. Cynbu HenpukocHo-
6eHHbl: CyIbsl HE MOXET ObITh MPUBJIEYEH K YrOJIOBHON OTBETCTBEHHOCTH
WHaue KakK B TOpSIIKe, onpenessieMoM (deepaTbHbIM 3aKOHOM.

HeszaBucumocTh apOMTpaKHbBIX Cyaedl OOYCIOBIMBAIOT TPU TPYIIIIbI
rapaHTHii: MOMUTUYECKUE, SKOHOMUYecKMe M mpaBoBele’. K nosumu-
YecKUM 2apaHmusmM HE3aBUCUMOCTUA apOMTPaXKHBIX Cyleil OTHOCST KOH-
CTUTYLUMOHHBIN TPUHUUI pa3esieHus] BIacTel, yCTaHABIUBAIOUIUN He-
3aBMCUMOCTD CyIeOHOIl BJIacTW OT MHBIX BETBEW BIACTU. ApOUTpaxkKHbIE
cylIbpu He MOTyT ObITh nemytataMu PenepanbHoro CobpaHust, IPeaCcTaBU-
TEJIbHBIX OPTaHOB BJIACTU CYOBEKTOB P® MM MECTHBIX OpPraHOB BJIACTH,
TIPUHAJIEXATh K MOJIUTUYECKUM TapTUSIM Y ABUXKEHUSIM, OCYILIECTBIISATD
MPEeANPUHUMATEbCKYIO AESITeIbHOCTh, a TakKke COBMEIlaTb padoTy B
IOJDKHOCTHA CyIbM C APYIroil OIUIaYMBaeMoOil paboToii, KpoMe HayJHOIA,
TperoIaBaTeIbCKOM, JINTEPAaTYPHO M MHOW TBOPYECKO JESITeTbHOCTH.
DKoHOMUUeCKUe 2apaHmuy HE3aBUCUMOCTU apOUTPaXKHBIX Cylel BKJIIOYa-
10T B ce0si 00s13aHHOCTh TOCYIapcTBa MPEeJOCTaBUTh CylIbe MaTepuaibHOE
U coluragbHOEe oOecrieueHue, COOTBETCTBYIOILIEE €r0 BBICOKOMY CTaTycCy.
I'pynmny ropuduueckux eapanmuu COCTaBIISIIOT OCOOBII MOPSITOK HANEIEHUS
apOUTPaKHBIX Cylell TOJHOMOYMSIMU, a TAKXKe MPEKpalleHUs U MPUOCTa-
HOBJIEHUS UX TTOJTHOMOYMI, TIPaBO apOUTPAKHBIX Cy/Ieil Ha OTCTaBKY, He-
CMEHSIEMOCTb apOUTPaKHBIX Cy/Iei, HEITPUKOCHOBEHHOCTD CYIbU, 3alpeT
Ha BMENIATENIbCTBO B ACSITEIbHOCTh apOUTPAKHBIX CY[ei, yCTAaHOBJIEHHASs
TpoLIeAypa OCYLIECTBIICHUSI TIPABOCYIHUsI, a TAKXKE CHUCTEMa OPraHOB Cy-
JIEHCKOTO COOO0IIeCTBa.

B coorBerctBMM co cT. 10 3akoHa O craTyce cymeil Cymbsl He O0sI3aH
I1aBaTh KaKUX-JIMOO OOBSICHEHUI MO CYIIECTBY PACCMOTPEHHbBIX WM Ha-
XOMSIIUXCS B TIPOM3BOACTBE /€], a TAKXKE MPEAOCTABISATh UX KOMY Obl TO

' ApbuTpaHbIit mpoLiece : yuebHuK / ron pen.B. B. Spkosa. M, 2003. [a-
Ba III. Asr. - B. B. SIpkos. C. 58.
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HU ObLIO TSI 03HAKOMJICHHUS MHAYe KaK B CJIyJasiX ¥ TOPsIIKe, MPexycMo-
TPEHHBIX MPOLIECCYATIbHBIM 3aKOHOM.

TpeGoBaHMsT U pacTIOpsKEHUs CyAei TIPU OCYILIECTBIEHUM UMM TIOJI-
HOMOYMI 00s13aTeNIbHbBI JUIs1 BeeX 0€3 MCKIII0UEHUsT TOCYAapCTBEHHBIX Op-
TaHOB, OOILIECTBEHHBIX OOBEAUHEHUM, NOKHOCTHBIX I, APYTUX IOpU-
nuyeckux u pusndeckux aui. MHdopmanusi, TOKyMEHTbl U UX KOIUMU,
HEeoOXOonMMble ISl OCYILECTBJICHUS] TPABOCYIUS, TPEINCTABISIOTCS I10
TpeboBaHMIO cyneli 6e3Bo3Me3nHo. HencrnonHeHue TpeboBaHMiA U pacrio-
PSDKEHMI cyfeid, a Takke TMpOsIBIEHWE HEYyBaXKEHUSI K Cyly WIM CYIbsIM
BJIEYET YCTAHOBJIEHHYIO 3aKOHOM OTBETCTBEHHOCTb.

TIpyHuMn rJIACHOCTH CYeOHOro pa30upaTesbeTBa 3aKpelyieH B CT. 11
AIIK u TpebGyer, 4TOObI pa30oMpaTebCTBO e B apOUTPaKHOM Cyle OBLIO
OTKPBITHIM. Pa3z0uparenbCcTBO /€a B 3aKPbITOM CyAeOHOM 3acenaHuu
IIOTYCKAETCSl B CIy4yasiX, €CJIM OTKPbITOE Pa30MpaTesIbCTBO Jejia MOXET
TPYBECTU K Pa3rJiallleHUI0 TOCYIapCTBEHHOMN TaliHbI, B MHBIX CIIydasx,
MPENyCMOTPEHHBIX (heepaibHBIMU 3aKOHAMU, a TaKXe MpHU YIOBJIETBO-
PEHMM XOJIaTaiicTBa JIM1Ia, YYACTBYIOIIETO B JIeJie U CChUIAIOLIETOCS Ha He-
00X0IMMOCTh COXpaHEHUsI KOMMEPUYECKOM, CITy>KeOHOI MM MHON OXpa-
HSeMOil 3aKOHOM TaiiHbl. OgHAKO CyleOHblE aKThl apOUTPaKHBIX CYHIOB
OOBSBISIOTCS MYyOJIMYHO HE3aBUCMMO OTTOTO, PACCMAaTPUBAIOCH JIU AEJIO
B OTKPBITOM WJIM 3aKPBITOM CyI€OHOM 3acelaHUuu.

PasrnaiieHue cBefieHUI, COCTaBISIIOIIMX TOCYIAPCTBEHHYIO, KOMMED-
YEeCKylo, CIY>XeOHYI0 WU MHYI0 OXPaHSEeMYyl0 3aKOHOM TaliHy, BJeYeT 3a
€000l OTBETCTBEHHOCTb, YCTAHOBJIEHHYIO (henepaibHbIM 3aKOoHOM. [Ipu
pa3oupaTesbCTBE Jiefia B 3aKPhITOM CyIeOHOM 3aceJaHWU TPUCYTCTBYIOT
JINLIA, YYaCTBYIOIIME B [IeJie, WX MPEICTaBUTENH, a B CIIydasix U B TIOPSIIKe,
kotopsble yctaHoBneHbl AITK, Takxke 3KCriepThl, CBUAETENN U TTEPEBOIUM-
ku. Pa3bupaTenbCTBO nesa B 3aKPHITOM CylIeOHOM 3acelaHUM OCYIIEeCT-
BJISIETCS C COOJIIOJICHUEM TMPABWJI CYIONPOU3BOACTBA B apOUTPaKHBIX CY-
nax. JInua, NpUCYTCTBYIOLIME B OTKPLITOM CYI€OHOM 3acelaHMu, MMEKOT
MpaBo JAeIaTh 3aMETKH IO XOmy CyneOHOTro 3acenaHus, GUKCUPOBATh €ro
¢ TMOMOIIIbIO cpencTB 3Byko3anucu. KuHo- u ¢orochemka, BUIEO3aIUCh,
a TaKKe TPaHCHSLUS CyNeOHOro 3aceqaHusl 10 Paaro U TEJIeBUIEHUIO A0-
IyCKAeTCs C pa3pellieHus] CyIbl — TPeNCcenaTeIbCTBYIONIETO B CyIeOHOM
3acelaHUU.

IMpuHUMD rIacHOCTM OOecreurBaeT BO3MOXHOCTb OOILECTBEHHOTO
KOHTPOJISI Hall JesITeJIbHOCTBIO Cylla ¥ MOANCPXKaHUS TOBEPUS K CyaeOHOI
BJIACTH.

IIpuHiMn paBeHCTBAa BceX Mepes 3aKOHOM M CY/IOM, 3aKpETJeHHBbI B
ct. 7 AIl K, o3Havaer, 4Tto apOUTPaKHbBII CyJ OTIIPABJISET IPABOCYAUE, HE-
B3Upasi Ha T0JI, Pacy, HAlIMOHAJILHOCTb CTOPOHBI, €€ SI3bIK, MPOUCXOXKIIe-
HUE, MUMYILIECTBEHHOE U JOJKHOCTHOE TOJIOXEHUE, MECTO XUTEIbCTBA,
OTHONIEHUE K PEJIUTUU, YOeXKICHUS] M ApYrMe OOCTOSITENbCTBA, a TaKXke
4YTO apOMTPaKHBIN Cyl 00ecrieuyrBaeT paBHYIO CyIeOHYIO 3allUTy NpaB U
3aKOHHBIX MHTEPECOB BCEX JINII, YYACTBYIOIIMX B JIEIe.

IpyHIMN rocyapCTBEHHOrO SA3bIKA CYAONPOM3BOACTBA 3a(DUKCUPOBAH
B cr. 12 AIIK. CynomnpousBoncTBo B apOUTpaKHOM Cyle BeAeTCS Ha pyc-
CKOM $I3BIKEe — TOoCylIapcTBeHHOM sizbike Poccuiickoit ®deneparnuu. Cro-
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pOHaM, He BJIAICIOIIMM PYCCKUM SI3bIKOM, apOMTPaXKHbBIN Cy/l pa3bsCHSIET
U obecrieuyrBaeT MpaBo 3HAKOMUTBLCS C MaTepraiaMu Jejia, y4acTBOBaTh B
CyneOHBIX IeMCTBUSX, BBICTYIIATh B Cy/Ie Ha POAHOM $I3bIKE WJIM CBOOOIHO
BBIOpAHHOM $I3bIKE OOIIEHHWSI M TOJIb30BATHCS YCIYraMy TEePeBOAUMKaA.

2.3. Cyponpou3BOACTBEHHbBIE MPUHLMMDI

Cynorpon3BOACTBEHHbIC TIPUHIMIIBI TIPEICTABISIOT CO00I OCHOBOITO-
JIaralomye WAeu, KOTOpHIE OIPEeAesIsIOT MPOLECCYaTbHYIO NesITeIbHOCTD
apOUTPaXKHOTO Cyna.

IpyHMn AMCMO3UTUBHOCTH BHITEKAET U3 MIPUHIIMIIA aBTOHOMUHU BOJIU
B TPaXIaHCKUX MPAaBOOTHOIIEHUSIX M O3HAYaeT, YTO ABIDKEHUE U Pa3BU-
THE JieJla 0 CTaAusIM apOMTPaXKHOTO TIpoliecca, Cynpda IMpeaMeTa criopa
OIPEEIISIIOTCS TOJIBKO BOJICU3BSIBICHUSIMU HMCTIA, OTBETYMKA U JIPYTUX
JIWII, Y9aCTBYIOIIUX B JIEJIC.

Toabko OT BOIM MCTILIA 3aBUCUT BO30Y:KIEHME IPOU3BOJCTBA 10 ey,
TaK Kak Oe3 ero obpallleHMsI K apOUTpPakKHOMY Cyldy IIPOM3BOACTBO IIO
JIeJTy He MOXKeT ObITh Bo30yxkIeHo. McTel B 11000i1 MOMEHT ITOCIIE TIPeNb-
SIBJIGHUSI MICKOBOTO 3asIBJICHUSI B apOMTpaXKHBIN CyI BIIpaBe OTKAa3aThCsl
oT ucka. OTBeTYMK 00JagaeT IPaBOM BLIIBUHYTH BO3paXKeHUs IIPOTHUB
MPeIbsIBICHHOIO UCKa WM IIPU3HATh UCK B YaCTU WJIX MOJHOCTHIO. [1po-
M3BOJICTBO II0 MEPECMOTPY CyNeOHBIX aKTOB I10 JeJIy TakKKe BO30YKIaeTcs
TOJILKO 110 MHULIMATUBE JINII, YIACTBYIOIIMX B JIEIC.

JeiicTBue TPUHLIMIIA TUCTIO3UTUBHOCTU HMMEET OIIpele/icCHHEIE IIpe-
nmenbl. Tak, CTOPOHBI 00sI3aHBI JTOOPOCOBECTHO ITOJIB30BATHCS CBOMMU
MpoleccyaTbHBIMU TTpaBaMu. Kpome TOro, CTOpOHBI JOJKHEI MCIIOJIB30-
BaTh CBOM IIpaBa TaKUM OOpa3oM, YTOOBI HE HapyIIaTh IOJIOXKEHUS 3a-
KOHA. ApOUTPaXHBIA Cyl He MPUHUMAET IIPU3HAHUS MCKA OTBETYMKOM,
He yTBepXXIaeT MUPOBOE COIIAIlleHNe CTOPOH, €CJIM 3TU IPOLieCCyalbHbIe
JIECTBUSI TIPOTUBOPEYAT 3aKOHY, HapyIIAIOT MpaBa 1 OXpaHsieMble MHTeE-
pECHI JINII, He YJaCTBYIOIIMX B IIpolLiecce.

ITpynn 3akonHOCTH 3aKperiieH B cT. 6 AITK 1 TpeGyeT mpaBUIbHOTO
MPUMEHEHMsI 3aKOHOB M WHBIX HOPMATUBHBIX IPABOBBIX aKTOB, a TaKXKe
COOJIIONEHNST BCEMU CYIbSIMM apOUTPaKHBIX CYIOB IPaBWJI, YCTAHOBIICH-
HBIX 3aKOHONATEJILCTBOM O CYIOIIPOM3BOICTBE B apOMTPAKHBIX Cymax.

IpyrHmn goctyna K npaBocyauio otpaxkeH B cT. 4 AIIK, koropas ra-
paHTHUpYeT MpPaBO Ha OOpallleHue B apOUTpaXKHBINA Cyd: 3aMHTEPEeCOBaH-
HOE JIMIIO BIIpaBe OOpaTUTBLCS B apOMTPaKHBIN Cyl 3a 3alllUTON CBOMX
HapyIIeHHBIX WIM OCIapMBaeMbIX IpaB M 3aKOHHBIX MHTepecoB. OTka3
OT TIpaBa Ha oOpallleHue B cyn HenmelictBuTesleH. OrpaHMYeHMs IIpaBa
Ha oOpallleH’e B CyJ YCTaHABIMBAIOTCS TOJILKO (perepaybHBIM 3aKOHOM.
Tax, ecimu st orpeaeIeHHONM KaTeropuy CIopoB (peiepalbHbIM 3aKOHOM
YCTaHOBJIEH MPETEeH3MOHHBI WM MHOU JTOCYIeOHBIN ITOPSIOK YperyJi-
poBaHUs OO OH MPEAYCMOTPEH TOTOBOPOM, CIIOp TiepeaaeTcs Ha pa3pe-
IIeHne apOUTPaKHOTO Cyla IOC/Ie COOMIONEHMST TAKOTO ITOPSIIKa.

[IpyHIIATT COCTA3aTEIBHOCTH TTOIpa3yMeBaeT, YTO KaXKIOMY JIUIY, yda-
CTBYIOILIEMY B JieJie, TapaHTUPYETCsI MPaBO IIPEACTABISITH JOKA3aTeIbCTBA
apOMTpaxKHOMY Cydy M ApPYroii CTOPOHE IO JeJly; oOecrieurBaeTCsl IIpa-
BO 3asIBJIATh XONATaiiCTBa, BBICKA3BIBATh CBOM JOBOIBI M COOOpaXKeHMSI,

20

JaBaTh TOSICHEHUSI TI0O BCEM BO3ZHUKAIOIIMM B XONIE PACCMOTPEHUS Jefa
BOIPOCaM, CBS3aHHBIM C MPEACTaBIeHUEM J10Ka3aTebCTB. Puck HacTym-
JIGHUS TIOCJIEICTBUI COBEPILIEHUSI WM HECOBEPIICHUs MPOIeCcCyalbHbIX
NeCTBUIT BO3JIOXEH Ha JIMLA, ydacTBylolue B Aeje. Kak HeoTbeMIeMyto
YyacTh MPUHIMIIA COCTSI3aTEIbBHOCTHU CJIeyeT paccCMaTpyBaTh MPaBO Kax-
JIOTO JIN1IA, YYaCTBYIOIIETO B feJie, ObITh BBICIYIIIAHHBIM CYIOM.

YenoBeuecTBY Ha MPOTSIKEHWM CBOEW WCTOPUM YAAlIOCh BbIpabOTATh
JIBE KOHIIETIIMU TPaXkTaHCKOTO CYIONPOM3BOACTBA, B COOTBETCTBUU C
KOTOPBIMU PA3JIMYAIOT [iBa TUIA TPAXXJAHCKOTO MpPOLECca: cocmazament-
HbL Y credcmeertbill (MAHKBU3ULIMOHHBIN ). B cTpaHaXx KOHTUHEHTaIbHOTO
npasa Obl1a BbipaboTaHa KOHLEMUUSI CJAEICTBEHHOIO IPakIaHCKOrO Cy-
JOTIPOU3BOJICTBA, aKTUBHAsI POJIb B KOTOPOM TMpuHamiIexuT cyny. Cymy
MPeNOCTaBICHbl CaMble LIMPOKUE MOJHOMOYMSI MO YCTAHOBJIEHUIO 00-
CTOSITEJILCTB Jiea (Cya BIpaBe IO CBOEH MHUIMATHUBE TOJydaTh TOKa3a-
TEJIbCTBA: BBI3bIBATh U IOTPAIIMBATh CBUIETENICH, Ha3HAYATh 9KCTIEPTU3Y,
ucTpedoBaTh NMUCbMEHHBIEC NOKA3aTeIbCTBA, ONMPENCIATh MOPSA0K TOKa-
3piBaHUs1). CJIeACTBEHHBII MpoliecC MpencTaBiseT coboil cBoero pona
paccieqoBaHKe CYIOM MCTUHHBIX OOCTOSITENbCTB J€a, KOTOPOE BENeTCsl
B NMHUCbMEHHOU (opme (T.e. TOKYMEHTbl MMEIOT MPEeUMYILECTBO TEpes
YCTHBIMU COOOIIEHUSIMU CBUIETENICH U CTOPOH).

B Anrmuu B CpenHuie Beka CIIOXKWICS KJIACCUYECKUid COCTSI3aTeNIbHbIN
npoliecc, KOTOPbIA MOMY4nsl paclpoCcTpaHEeHUE B CTpaHax aHIJIOCAKCOH-
CKOTO mpaBa. AKTMBHAsl poJib B TMPOLECCEe TMPUHAMIEKUT TSKYIIUMCS.
OHU caMOCTOSITEIbHO TOOBIBAIOT I0KA3aTeIbCTBA, MbITAsICh YOSIUTh Cy/l B
000CHOBAaHHOCTH CBOMX TpeOoBaHWi 1 Bo3pakeHuit. Cyn 3aHUMaeT Hell-
TpaJibHOE TIOJIOXKEHUE, HE BMEIIMBAsICh B MPOLIECC, UTpasi poJib OeCIpUcT-
pactHoro apbutpa. [Ipotiecc npeacrapisieT codoit cocTsizaHue, B KOTOPOM
CTOPOHAM TIPEIOCTABIISIIOTCS PaBHbIE BO3MOXKHOCTHU ISl YOSXKIEHUs cyla
B CBOEi1 MpaBoTe, U BeAeTcsl B ycTHOM hopme. B coctsizarenbHOM mpoiiec-
ce Kaxjiasi CTOpOHa HajieJieHa He3bIOJIEMbIM MPaBOM ObITh BbICTYIIAHHOM
cynoM. [lpoiiecc BeneTcsi B OTKPBITOM 3aceaHUM B LIEJSIX 00ecreueH st
00LIECTBEHHOTO KOHTPOJISI 32 AESTEIbHOCTBIO Cy/Ia, €0 OeCnprucTpacTHO-
CTbIO U CMPABEINBOCThIO.

Poccuiickuit apOUTpaXkHbIN MPOLIECC TPEACTaBIsIET CO00M cmeuan-
Hblll mun TIpoliecca, B KOTOPOM YepThbl COCTSI3aTeIbHOTO Mpolecca coue-
TaIOTCS C BJIEMEHTaMU CJIEICTBEHHOTO Ipoliecca.

CornacHO NPUHLIMITY COCTS3aTENbHOCTU apOUTPaXHbIN MPOLIECC OCY-
LIECTBISIETCS] B (DOPME COCTSI3aHUSI MEXITY UCTIIOM U OTBETYMKOM, B XOJIe
KOTOPOTO KaxJasi CTOpOHa YOeXIaeT Cyl B 000CHOBAaHHOCTU CBOUX Tpe-
O6oBaHMil 1 Bo3paxeHuii. CocTs3aTeNIbHOCTb B Mpoliecce TPEOyeT Mpeio-
CTaBJIeHUs 00EMM CTOpPOHAM PaBHBIX BO3MOXKHOCTEN JUISI peau3aiiuyd ux
MpoleCCyabHbIX MpaB, MO3TOMY B apOUTpakHOM Tiporiecce Poccuiickoit
@enepallid TPUHIINTI COCTA3ATEIBHOCTA TECHO CBSI3aH C MPUHIMIOM PaB-
Hompasys cTopoH. O0a 3TW MPUHILIMIIA OTpaKeHbI B U. 3 cT. 123 KoHcTuTy-
1uu, a Takke B cT. 8§ 1 9 AIIK. TTpuHLMI paBHOMpPaBUsI CTOPOH BKJIIOYAET
CJIENYIOIIME TOJTOXEHUSI:

1) CTOPOHBI TIONIB3YIOTCS PAaBHBIMM TpaBaMU Ha 3asiBJieHUE OTBOIOB U
XONATalCTB, MpPEeACTaBICHKE JOKA3aTEIbCTB, YUACTUE B UX UCCIICIOBAHNUN,
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BBICTYTUIEHUE B CYIEOHbIX MPEHUSIX, MpeacTaBIeHue apOUTPasKHOMY CyIy
CBOMX JIOBOJIOB U OOBSICHEHUIA, OCYIIECTBIEHNE MHBIX MPOLECCYyaATbHbBIX
npaB 1 o0si3aHHOCTeM, MpenycMoTpeHHbIX AITK;

2) apOUTpaXKHbIi Cyl HE BIpaBe CBOMMM JAEUCTBUSIMU CTaBUTDH KaKylo-
JIM6O0 13 CTOPOH B MPEUMYILECTBEHHOE MOJIOXEHKE, PAaBHO KaK U yMaJISITh
MpaBa OHOM U3 CTOPOH.

IMpyHm cyaeiickoro pyKoBOZICTBA OOECIIeUNBaET peaiu3aliio MpyH-
LIMTIOB COCTSI3aTEIbHOCTY U PABHOIPABUS Y O3HAYAET, UTO apOUTPaXKHbBII
Cyll PYKOBOIUT XOIOM CyleOHOTo 3acenaHusi, obecrieynuBaeT coooneHue
TopsiiKa B CyIeOHOM 3aceqaHuu, COACUCTBYET CTOPOHAM B OCYILIECTBJIe-
HMMU WX MPaB U UCTIOJHEHUHU 00s13aHHOCTe. [TpuHLIMI cyaeiickoro pyko-
BOJICTBA 3aKperuieH B 4. 3 cT. 9 AITK.

B cooTBeTCTBUY C NPUHIMIIOM HENIOCPEACTBEHHOCTH 1 CCIIETIOBAHMS 10 -
Ka3aTeJbCTB apOMTPaKHBIM Cyl 00si3aH HEMOCPEICTBEHHO HCCIeNOBaTh
BCE JI0Ka3aTesIbCTBA, KOTOPbIE TMOJIOXKEHbI B OCHOBY CYI€OHOTO pEIlleHMS.
JlokazaTenbCTBa, KOTOpble He ObUIM MpPEeIMEeTOM MCCIeIOBaHUS B Cyneb-
HOM 3acelaHWU, HE MOTYT ObITh MOJIOXKEHbI apOUTPAXKHBIM CYIOM B OCHO-
BaHMe MpUHUMaeMoro cynebHoro akta (ct. 10 ATTK). ApOuTpaxkHblii cy
HE MOXET IMOJIOKUTh B OCHOBaHUE PELICHUS] CBEAECHMSI, KOTOpbIe CTaIn
€My M3BECTHBI HE B CyIeOHOM 3acelaHuu, a U3 IPYTMX MCTOYHUKOB, Ha-
MpUMED U3 CPENCTB MAaCCOBOM MHMOPMaLIUH.

Tema 3. KOMMNETEHUNA APBUTPAXHBIX CYA,0B

3. 1. NopaBeOMCTBEHHOCTb AeN apOUTPaXHbIM Cyaam

ApOUTpaKHbIE CyObl OCYIIECTBISIIOT MPaBOCYyAME IMyTeM pa3pelieHust
9KOHOMUYECKUX CTIIOPOB U PACCMOTPEHUSI UHBIX /1€, OTHECEHHBIX K MX
komrieTeHIMU (CT. 4 3aKoHa 00 apOMTpakKHBIX cynax). Kommerenims ap-
OMTPRKHBIX CYIOB TPEACTABJSIET COOOM COBOKYITHOCTb INMpaBWJ, KOTOpbIE
TO3BOJISIIOT OMNpPENeUTb Kpyr Jesl, TMOABEAOMCTBEHHBIX apOUTPaKHLIM
cymaM, a Takxke TOACYTHOCTh KOHKPETHOTO Jiejla ONpeeSIeHHOMY Cyly B
cucteMe apouTpakHbix cynoB Poccuiickoit ®enepanuu. KommeTteHius
apOUTPaKHBIX CYIOB OIpeaesieHa monoxeHusmu . 4 ATTK.

B cr. 27—33 AIIK ycraHOBIeHbBI TpaBUjIa MOABEIOMCTBEHHOCTH JEJ
apOuTpaxxHbiM cynam. [lon momBeIOMCTBEHHOCTBIO TTOHMMAIOT IpaBUJIA,
TIO3BOJISIIOLIIE OTPEEIUTD KPYT [IeJl, KOTOPbIe OTHECEHBI K BEJACHMUIO ap=
OuUTpaxHbIX Cyn0B PO.

ITonBeaOMCTBEHHOCTb JieS1 apOUTPaKHBIM CylaM HOCUT CIIelaTbHbII
XapakTep IO OTHOILEHUIO K KPYTy JieJl, pacCMaTpUBaeMbIX CylaMu OOILEei
IOPUCIVKIMU B MOPSIIKE TPaXKIaHCKOTO CyIONMpPOM3BOACTBAa. B cooTBeT-
ctBUM ¢ 4. 3 cT. 22 T'TIK cynpl ob1iieit IopUCAUKIIMU pacCMaTpUBAIOT ea,
MpeaycMOTpeHHbIe 4. | M 2 yKa3aHHOW CTaTbM, 3a UCKJIIOUEHUEM e,
OTHECEHHBbIX K BEIEHUIO apOUTPaKHBIX CYIOB. DTO O3HAYaeT, YyTo apou-
TpaxkHbIe CyAbl pacCMaTpUBAIOT TOJBKO Te Jeja, KOTOpble MPSIMO OTHE-
CeHbl K WX MOABEIOMCTBEHHOCTH (enepaibHbIM 3aKoHOM. Cymbl oO1iei
JOPUCIUKIIMU pacCMaTPUBAIOT BCE OCTAJIbHBIE Jea.

ApOUTpaXXHOMY Cyly TOABEIOMCTBEHHBI Jefa M0 3KOHOMUYECKUM
criopaM U JIpyrue jiefa, CBSI3aHHbIe C OCYIIECTBIEHUEM MpearnpuHUMa-
TEJILCKOM M MHO 95 KOHOMUYECKOM IeSITeIbHOCTHU. C8513b npeomemacnopos,
paccMaTpUBaeMbIX apOUTPaXKHBIMU CYIaMU, ¢ OCYueCmeneHuem npeonpu-
HUMamenbCKoUUUHOUIKOHOMUYeCKolldessmenabHocmu, TIpenonpeaesisieMast
4. I cr. 27 AIIK, cocTaBisieT OCHOBHOI KpUTepHii MTOIBEIOMCTBEHHOCTH
JieJ1 apOUTPaKHBIM CylaM — HOXAPaKmepy CHOPHbIX BPAGOOMHOULEHUL.

ApOUTpaKHbIE CYlbl PACCMATPUBAIOT B MOPSIIKE UCKOBOTO MPOU3BOI-
CTBa BO3HMKAIOIIME U3 IPAKIAHCKUX MPABOOTHOIIIEHUIT 9KOHOMUYECKUE
CIIOPBI U ApYTHeE feJ1a, CBA3aHHbIE C OCYIIECTBICHUEM MTPeANTPUHUMATEb-
CKOI1 M MHOI 9KOHOMUYECKO fiesiTeIbHOCTU. KpoMe Toro, apouTpaskHbIM
cylaMm TOJBeTOMCTBEHHBI 9KOHOMUYECKHE CITOPLl U UHbIE Jie1a, CBA3aH-
HbIE C OCYIIECTBJIEHUEM OPraHU3alMsIMU U TpaxnaHaMy MpearnpuHuMa-
TeJbCKOW M MHOI SKOHOMUYECKOI IeSITeIbHOCTH, BO3HUKAIOLINE U3 ad-
MUHUCMPAMUBHBIX U UHBIXNYOAUMHBIX NPABOOMHOUIeH U], TIPU YCIIOBUH, YTO
HUX pacCMOTPEHME OTHeCeHO (defepaTbHbIMU 3aKOHAMU K KOMITETEHIIUU
apouTpaxHbIX cynoB. Cpeny HUX:

I) nena 06 ocrmapuBaHWKM HOPMATMBHBIX MPABOBLIX aKTOB, 3aTparu-
BalOIMX MpaBa U 3aKOHHbIE MHTEPeChl 3asiBUTENS B cdepe MpeArnpuHu-
MaTeJIbCKOW M WMHOM 3KOHOMUYECcKO#l nestenbHOocTU. [lneHym Beictie-
ro ApoutpaxHoro Cyma P® B 1. 3 mocraHoBiaeHust ot 09.12.2002 Ne 11
«O HEKOTOPBIX BOMPOCAX, CBI3aHHbBIX C BBEICHUEM B IeiicTBHE ApOUTpaXK-
HOro mpoleccyanbHoro koaekca Poccuiickoit deaepaiviv» momuepKHyI,
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YTO yKa3aHHbBIC Jefla TIOUIeXaT PAaCCMOTPEHUIO B apOMTPaXKHBIX Cyaax
TOJIBKO B TeX CIIy4asix, KOrJa apOMTpPaXkKHBIM cyl MpsiMO Ha3BaH B (ene-
paTbHOM 3aKOHE B KauyecTBE Cyla, KOMIIETEHTHOTO paccCMaTpuBaTh 3TH
nena (Hanpumep, ct. 138 HK, cr. 44 ®enepanbHoro 3akoHa ot 22.04.1996
Ne 39-d3 «O pbIHKE LIEHHBIX OyMar»);

2) 006 ocrtapyBaHMM HEHOPMATUBHBIX MPABOBBIX aKTOB OPTaHOB IOCY-
napcTBeHHOU Bimactu Poccuiickoit denepalini, OpraHOB TOCYIapcTBEH-
HOM BnacTh cyobekToB P®, OpraHOB MeCTHOTO caMOYIpaBlIeHUsS, pe-
IIeHUIT 1 neicTBUil (0e3mMeCTBUSI) TOCYyIapCTBEHHBIX OPraHOB, OPraHOB
MECTHOTO CaMOYTPAaBJIEHUS, UHBIX OPTAaHOB U JOJKHOCTHBIX JIULL, 3aTpa-
TMBAIOLLIMX TIPaBa U 3aKOHHBIE MHTEPECHI 3asBUTENS B chepe MpearpuHu-
MaTeJIbCKOM U MHOM 3KOHOMUYECKOM AeATENBHOCTH;

3) 00 aAMUHUCTPATUBHBIX TTPABOHAPYILLIEHUSIX;

4) 0 B3bICKAHWHU C OPTaHM3alMil ¥ TPaXAaH, OCYILIECTBISIONINUX MPe/i-
TMIPUHUMATEILCKYI0O U MHYI0 9KOHOMUYECKYIO JIESTEIbHOCTDb, 00s13aTeNb-
HBIX IJIaTeXei, CAaHKLW, ecliu (heiepalibHbIM 3aKOHOM HE TIPEeAyCMOTPEH
WHOM MOPSIIOK UX B3bICKAHUS;

5) Apyrve aena, BO3HUKAIONIME W3 afMUHUCTPATUBHBIX U WHBIX ITy-
OJIIMYHBIX MPABOOTHOLIEHUA.

B nopsinke oco6oro rnmpou3BoaCTBa apOMTPaXKHBIE CYIbl paccMaTpuBa-
10T fiesia 00 yCTaHOBJIEHUN (DAKTOB, MMEIONIMX IOPUAMYECKOE 3HAYEHUE
JUIsT BOBHUKHOBEHUSI, U3MEHEHUS U TIPEKpallleHUs MpaB OpraHu3aluvii u
rpaxnaH B cdepe MpearnpruHUMAaTeTbCKOM U MHOM SKOHOMUYECKOM esi-
TeJIbHOCTU. Takxke apOUTpakKHbIE Cylbl PAacCMATPUBAIOT BO3HUKAIOIINE
TPU OCYILIECTBICHUU TPEANPUHUMATENIBCKON M MHOW KOHOMUYECKOM
NeSITeIbHOCTU [lefia: 00 OCIMapuBaHWUM PEUIeHUN TPETeHCKUX CYNOB; O
BbIIaU€ MCTIOJTHUTENBbHBIX JIUCTOB HAa MPUHYAUTEIbHOE MCITOJIHEHUE pe-
LIEHUI TPETECKUX CYIOB; O TMPU3HAHUU U TIPUBEIEHUU B UCIIOJHEHUE
pelIeHUt THOCTPAHHBIX CYIOB U MHOCTPAHHBIX apOUTPAXKHBIX PEIICHUIA.

IMonBenoMCTBEHHOCTH JieJl apOUTPAXKHBIM CylaM OTpeessieTcsl Halv-
YUEM CBSI3M TIPEIMeETa CIopa ¢ OCYHIECTBICHUEM TPeNNPUHUMATEIbCKON
U MHON 5KOHOMMYECKOU nesreabHOCTH. [loHsSTHE TpearnpuHUMAaTeNb-
CKOI HesITeIbHOCTH comepxkutcs B 4. 1 c1. 2 I'K: mpemmpuHMMAaTe b-
CKOI1 SIBJISIETCS CaMOCTOSITeJIbHAS, OCYILECTBIsIeMasi Ha CBOW PUCK Jesi-
TEJbHOCTb, HAIpaBJIEHHAasl Ha CUCTeMaTUYecKoe IOJlydeHre MpUObLTU
OT TOJIb30BaHMSI MMYIIECTBOM, TMPOJaXU TOBAPOB, BBIMIOJHEHUS PabOT
WM OKa3aHMS YCIIYT JTMLIAMU, 3apETUCTPUPOBAHHBIMU B 5TOM KayecTBe B
YCTaHOBJIEHHOM 3aKOHOM TOPSIIKE.

Hanpotus, conepxaHue TepMUHA SKOHOMUYECKOI NEATENHbHOCTA B
3aKOHO/IaTE/IbCTBE HE PACKPBIBAETCS, YTO B HEKOTOPBIX CIIyYasiX MOXKET
BBI3BIBATh HEOIPENEIeHHOCTh TOABEIOMCTBEHHOCTH criopa. [loHsiTue
9KOHOMMYECKOI NesITeIbHOCTU MCTob3yeTcs B cT. 8§ u 34 KoHctuTtyuu
U CBSI3BIBACTCS C OMNpeIesieHHOM cdepoil oOIIeCTBEHHBIX OTHOLIECHUI.
B omiuuue oT mpeanpuHUMATENbCTBA, MPEAINOIAralero cCucTeMaTu-
YeCKOoe TOJyuYeHUe TMPUOBbLIM M OCYIIECTBISIEMOTO JIMLIAMU, 3apeTUCT-
PUPOBaHHBIMM B KauyecTBE IOPUAMYECKUX JUL WIA WHIAUBULYAIbHBIX
MpeArnpuHUMaTeseil, nHas dKOHOMUYECKasl AESTeIbHOCTh HarpaBieHa
Ha TOJlydYeHUe T0XONa, XOTd M He HOCUT CUCTEMATHUYEeCKOTo XapakTepa.
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ITo cBoeit mpupone Takasi HEATEIBHOCTh CBSI3aHA C XO3SMCTBOBaHUEM,
VIOBJIETBOPEHNEM MaTepUaTbHBIX MOTPEOHOCTE M MHTEepecoB. B atom
CMBICJIC B KavyecTBEe WHOW 3KOHOMUYECKOW NEeSITeTbHOCTH MOXHO pac-
CMaTpUBaTh JAESITETbHOCTh aKIIMOHEPOB, BKIIANBIBAIOIIMX CPEICTBA B aK-
LMK, PACCUUTBLIBASL TIPU 3TOM TMOTYYUTh JOXOM B BUIE TMBUACHIOB .

Ecim mHoOe He yCTaHOBJIEHO 3aKOHOM, TO CIIOPHBI, CBSI3aHHBIE C OCY-
IIECTBICHUEM 3KOHOMMYECKOM JeSITeIbHOCTH, TTOJBEIOMCTBEHHBI apOu-
TPa&XKHBIM CylaM TIpHM COOJIONEHWU BTOPOTO KPHUTEPUSI — CYOBeKmHOe0,
KOTOPBI HOCUT BCTIOMOTATeBbHBIN XapakTep, Tak Kak OH He BCerma co-
MYTCTBYET OCHOBHOMY KPHUTEPUIO. ApOMTpakHbIE CyIbl pa3perialoT 3Ko-
HOMUYECKUE CTIIOPhl M pacCMaTPUBAIOT MHBIC [Iela ¢ yJacTheM OpraHM3a-
LA, SBJISIIOIIMXCS] FOPUINIECCKUMU JTUIIAMM, TPAKIaH, OCYIIECTBIISIIOIINX
MPEINPUHUMATETBCKYIO JCSATETLHOCTh 03 00pa3oBaHUsl OPUIUYECKOTO
JIMIIA ¥ MMEIOIIMX CTaTyC MHIWBUIYATBbHOTO TPEANPUHUMATENS, TIPUO6-
PETEHHBII B YCTAHOBJICHHOM 3aKOHOM TIOPSIZIKE, a B CIyJasiX, MPEIyCMOT-
penHbix AITK 1 uHbIMU (efepabHBIMU 3aKOHAMU,— C ydactuem P®D,
cyobekToB P, MyHMIIMIATBHBIX 00pa30BaHMIA, TOCYIAPCTBEHHBIX Opra-
HOB, OPTaHOB MECTHOTO CaMOYIIPaBJICHNsI, MHbIX OPTaHOB, JOJKHOCTHBIX
JIA1l, 06pa3oBaHUi, He MMEIOIIMX CTaTyca IOPUINYECKOTO I, U Tpaxk-
JaH, He MMEIONIMX CTaTyca WHIMBUIYAJIBHOTO TMpEeIIpUHUMATENsI. DTOT
KpUTEPUI Ha3bIBAIOT CYOBbEKTHBIM B CBSI3U C OCOOBIM CYOBEKTHBIM COCTa-
BOM YYaCTHUKOB CITOPOB, PACCMaTPUBAEMBIX apOUTPAKHBIMU CYIaMH.

OnHaKo CIOpbl C OPraHM3alUsSIMM HEe HO BCEX CIyJasX OTHOCATCS K
BEIEHUIO apOUTPAXKHBIX CyIoB. Tak, B COOTBETCTBUM co cT. 12 Denepaib-
Horo 3akoHa ot 26.09.1997 Ne 125-®3 «O cBobome COBECTH M O PEIIUTH-
O3HBIX O0BEIMHEHUSIX» Jiefla 00 00XKAJIOBAaHUM OTKa3a B TOCYIapCTBEHHOM
pEeTUCTpaIlMU PEIUTMO3HOM OPraHU3allMK, a TAaKXKe YKIOHEHUST OT TaKOou
perucTpanyuy MoABeAOMCTBEHHBI Cyly OOIIel IOPUCINKIINN.

Cropbl ¢ yJacTheM TpaXIaHWHA, OCYIIECTBIISIONIETO MpeAPUHIMA-
TEJTbCKYIO IESITETLHOCTD, TOMIEXKAT PACCMOTPEHMIO apOUTPaKHBIMU CYIa-
MU TOJIbKO B CJTydae, KOTJa TaKue TpakIaHe MMEIOT CTaTyC MHIWBUIYalb-
Horo npennpuHuMatens. Crarba 23 'K ycranaBnmBaeT, 4To rpakmaHUH
BIIpaBe 3aHUMAThHCST MPEATTPUHUMATELCKOM IesATeTbHOCThIO 6e3 00pa3o-
BaHWS IOPUIMYECKOTO JIMIa ¢ MOMEHTA TOCYIapCTBEHHOW pETUCTpaivui
B KauecTBe WHAMBUAYAILHOTO TMpeANpUHUMATENST. [71aBa KpecThSTHCKOTO
(dbepMepckoro) Xo3s1iCTBa, OCYIIECTBIISTIONIETO NeITeIbHOCTh 663 00pa3o-
BaHUS FOPUIUYECKOTO JINIIA, SIBJISETCS TPEANPUHUMATEIEM C MOMEHTaA TO-
CYIapCTBEHHOM PETMCTPaIM KPECThTHCKOTO ((hepMepCKOro) Xo3siicTBa.

B cootBercTBHM ¢ 11. 13 mocraHoBneHus [lirenymoB BepxoBHoro Cyna
P® u Bricero Apourpaxtoro Cyma P® ot 01.07.1996 Ne6/8 «O He-
KOTOPBIX BOIPOCAX, CBS3aHHBIX C TPUMEHEHWEM YacTh TiepBoii ['pax-
naHcKoro Koxuekca Poccmiickoit Denepalii» ¢ MOMEHTa TIPEeKpaleHUst
NEeUCTBUSI TOCYIapCTBEHHOW PETMCTpAIlMM TpaXIaHWHa B KayeCcTBE WH-
TVBUIYaJILHOTO TPENITPUHUMATENSI, B YACTHOCTH B CBSI3U C MCTEUEHUEM
CpoKa JCMCTBUSI CBUICTEIBCTBA O TOCYIAPCTBEHHOM pEerv-CTpaivu, aH-

' KomMmenTapuii K ApouTpaskHOMY TIporieccyaTbHOMY Komekey Poccuiickoit
®enepatnu/mon pen. 13, @. SJkornepa u M. K. FOkopa. M., 2003. C. 88. ABrop —
T. K. Aunpeesa.
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HYJIMPOBAaHUEM TOCYIAPCTBEHHON PErMcTpaly U T.II., Aeja C y4acTUeEM
YKa3aHHbIX I'pax/IaH, B TOM YHWCJE M CBSI3aHHbBIE C OCYILUECTBIISIBILICHACS
UMU paHee MpeAnpUHUMATEIbCKON NeITebHOCThIO, ITOABEAOMCTBEHHbBI
cynaMm oOIlei IOpUCAMKINMY, 32 UCKIIIOUEHMEM CTydaeB, KOrna Takue aesia
ObUTA TIPUHSITHI K TPOM3BOACTBY apOMTPaXKHBIX CYIOB C COOIIONCHUEM
MNpaBUj O MOJBEIOMCTBEHHOCTHM 10 HACTYIUIEHMSI yKa3aHHBIX BbIllEe 00-
CTOSITEJIbCTB.

CyObeKTHBII KPpUTEPUIZ HOCUT BCIIOMOIAaTeIbHBIN XapakKTep, TaK Kak
caM 10 ceOe He SBISIeTCSI OCHOBAaHMEM IJISI OTHECEHUs Aeld K BEICHUIO
apOUTpaXXHBIX CymoB. Tak, Aena ¢ ydacTheM HEKOMMEpPYEeCKUX OpraHM-
3allMi WM WHAWMBUIOYAJIbHBIX IpEeANpUHUMATENEH IMOABEIOMCTBEHHBI
apOUTpaXHBIM CyIaM, TOJIBKO €CJIM OHM CBSI3aHBI C OCYIIECTBJICHHEM
MpeaIpUHAMATEIbCKOM WIM MHOM 9KOHOMMYECKOU AesareabHocTr. Mck
O B3BICKAHMM CTOMMOCTH HEKAaYeCTBEHHON ITapbl OOYBM, IIPHOOpPETEH-
HOM WHAWBMIYaAJbHBIM MNpeANpUHUMATENIEM IS JIUYHBIX HYX, HOKEH
MPEIbSBIATCI B Cyd OOLIEH IOpUCAMKIIKWMK, a HE B apOMTpaXkKHBIU Cya,
MOCKOJIbKY TaKOW CITIOp HE CBSI3aH C OCYILECTBIEHWEM HU MpeanpuHUMa-
TEJIbCKOU, HU MHOU 9KOHOMMWYECKOU AeSATEIIbHOCTH.

ApOuTpaxHbie Cyobl pacCMaTPUBAIOT ITOIBEIOMCTBEHHBIE MM Jieja C
ydacTUEM POCCUIICKUX opraHu3anuii, rpaxnaad Poccuiickoit @enepanuu,
a TakXKe MHOCTPAHHBIX OpTraHM3allMil, MEXIyHapOOHbIX OpraHMU3alluid,
MHOCTPAHHBIX TpaXIaH., JINII 0e3 rpaXkmaHCTBa, OCYIIECCTBIIIIONINX TIpea-
MPUHUMATEIbCKYIO 1€ITEIbHOCTb, OpPraHU3alMii ¢ UHOCTPAHHBIMU UHBE-
CTULIMSIMM, €CIM MHOE HE MPEeIyCMOTPEHO MEXIYHApOIHBIM JOTOBOPOM
Poccuiickoit ®eneparmu.

B cootBercTBUM co cT. 33 AIIK He3aBUCHMO OT TOrO, SBIISIOTCS JIU
YYaCTHMKAMM TNPaBOOTHOILEHUI, U3 KOTOPbIX BO3HUKIIN CIIOp WM Tpe-
0OoBaHHE, PUINIECKUE JINIIA, MTHINBUAYAJIbHBIC IIPESIITPUHUMATEIN WA
WHbIE OPraHM3alMy U TpaxiIaHe, apOMTpaKHbIMU CydaMu paccMaTpuBa-
I0TCS CHIEAYIOIIUE esa;

1) o HecocTosATEILHOCTY (OAaHKPOTCTBE);

2) 1o cIiopaMm O CO3IaHWM, peopTraHn3aliy 1 JINKBUIAIIMY OpraHn3a-
LU, 1eSITEIbHOCTb KOTOPBIX CBSI3aHa C OCYLIECTBAEHUEM MpeanpruHUMa-
TEJIBCKOMA U MHOU 9KOHOMUYECKOM AESITEIbHOCTH;

3) 1o cropaM 00 OTKa3e B rOCyIapCTBEHHOM PeTUCTpaLli, YKIOHESHUI
OT TOCYIapCTBEHHON PErMcTpalyu OPUANYECKUX UL, UHIAUBUIYAIbHbIX
npennpuHuMateneit. Jleaa 1mo crmopaMm O co3maHWM, PeOpraHM3aluUd U
JIMKBUOALIMK, a TaKKe IO CIIopaM 00 OTKa3e B TOCYJapCTBEHHOM peru-
CTpalluy, YKJIOHEHUHU OT TOCYIapCTBEHHOM peopraHu3aliii oOpraHu3anui
(HEeKOMMEpUYECKNX OpraHM3aluii, B TOM YMCIIe OOIIECTBEHHBIX OOBEIU-
HEHUI ¥ OpTaHU3aLMA, ITOIUTUISCKNX ITapTHii, 00IIeCTBeHHBIX (PDOHIIOB,
PEIIUTUO3HBIX O0bEAMHEHUI 1 [Ip.), He MMEIOIINX B Ka4eCTBE OCHOBHOM
LIeJIM CBOEH AESATeIbHOCTU U3BJCUYeHUE MPUObLIM, HE TTOABEAOMCTBEHHbBI
apOMTPaXXHBIM CyIaM;

4) mo cropaM MeXIy aKIIMOHepOM M aKIMOHEPHBIM OOIIECTBOM,
YYaCTHMKAMU WHBIX XO3SMCTBEHHBIX TOBAPHUILIECTB M OOIICCTB, BHITE-
KaoIIUM U3 JeATeIbHOCTH XO3SMCTBEHHBIX TOBAPUIIECTB 1 OOILECTB, 3a
HMCKITIIOYEHNEM TPYIOBBIX cIOpoB. K XO3SMCTBEHHBIM TOBapUIIECTBAM U
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o0IecTBaM, Jiesa 1o CropaM MeXIy KOTOPBIMM M UX YYaCTHMKaMU TIOJI-
BEIOMCTBEHHBI apOMTpaXkKHBIM cygaM, B cooTBeTcTBuu ¢ § 2 L 4 IT'K
OTHOCSITCSl TIOJTHbIC TOBAapHIIECTBA, TOBApPMILECTBA Ha Bepe, OOIIeCTBAa
C OTpaHMYEHHON OTBETCTBEHHOCTHIO, OOIIECTBA C MOTIOJTHUTEILHOM OT-
BETCTBEHHOCTBIO, aKIMOHepHbIe obmectBa. CHOpbl MeXIy YJacTHH-
KaMU XO3SMCTBEHHBIX TOBAPMILIECTB M OOIIECTB, €CIM XOTS Obl OOWH U3
HHUX SIBIISIETCS] TPaKIaHWHOM, He MMEIOIIUM CTaTyca WHAMBHIYaJTbHOTO
MPEeNNPUHUMATENISI, He TOIUIEXaT PAaCCMOTPEHUIO B apOMTPaKHBIX Cy/lax,
3a UCKJTIOYCHUEM CITyJaeB, KOrIa yKa3aHHbIe CIIOPBI CBS3aHbI C TIPEATIPHU-
HMMATEJIbCKON WIM WHOM 3KOHOMMWYECKOW NEesATeTbHOCTBIO YKa3aHHBIX
XO3SIICTBEHHBIX TOBAPHUIIIECTB 1 001ecTB. [IpOM3BOACTBEHHBIE U TIOTPE-
OUTEIBCKIE KOOIepaTUBBI B cooTBeTCTBUM ¢ HopMamu 'K (1. 2 cT. 48, § 3
1. 4, c1. 116) He SBJISIOTCS XO3IiCTBEHHBIMU TOBAPUILIECTBAMU MU 00-
IeCTBaMM, TIO3TOMY Jiejla MEXIy STMMM KOOTepaTMBaMMU M MX YICHaMU
MOIBEMOMCTBEHHBI HE apOMTPakKHBIM CyllaM, a cyldaM OOIIei I0pUCInK-
LIUY.

Bornpoc o ToM, SIBAsIETCS M BO3HUKILUIN MEXIy YKa3aHHBIMU CyObeK-
TaMM CIIOp TPYIOBEIM, IOJDKEH periarbcs Ha ocHoBaHuM cT. 381 TK, co-
IJIACHO KOTOPOI MHAMBUAYAJIBHBII TPYOOBOI CIIOP IIPEACTaBIIsIeT COOOM
HeyperyJIMpOBaHHbIE Pa3HOIIACHUSI MeXIy padoToaaTtesieM M pabOTHUKOM
10 BOIMPOCAaM MPUMEHEHUS] 3aKOHOB U MHBIX HOPMATUBHBIX aKTOB, CO-
Nep>XaliuxXx HOPMbI TPYIOBOTO TpaBa, KOJIJIEKTMBHOTO JOTOBOpa, COIJia-
LIEHUSsI, TPYAOBOTO JOTOBOpa (B TOM YMC/e 00 YCTAHOBJICHUU WIA U3ME-
HEHUU WHAWBUIYAIbHBIX YCJIOBUII TPyaa), O KOTOPBIX 3asIBJIEHO B OpraH
110 paCCMOTPEHUIO TPYHOBbIX criopoB. Ilnenym BepxoBHoro Cyga PO B
cBoeM roctaHoBieHuu oT 20.01.2003 No 2 «O HEeKOTOphIX BOIMpOCcax, BO3-
HUKIIIUX B CBA3U C MPUHSITUEM U BBEJEHUEM B JeiicTBUe [paskaaHcKoro
npolieccyaibHoro konekca Poccumiickoit denepanm» ykasai, 4rto, TO-
CKOJIbKY OTHOLUEHUSI MEXIy €AMHOJUYHBIM UCIIOJIHUTEbHBIM OPTaHOM
0011ecTBa (AMPEKTOPOM, TEHEPAIIbHBIM JUPEKTOPOM ), WeHAMU KOJIJIeTH-
aJTbHOTO MCITOJTHUTEIBHOTO OpraHa oOliecTBa (MpaBlieHus], TMPEKIUM),
C OIHOI CTOPOHBI, U OOIIECTBOM — C APYrOi, OCHOBAaHbI Ha TPYIOBBIX
nmoroBopax (1. 34 TK), mena mo Mckam opraHoB aKIIMOHEPHBIX OOIIIECTB,
WHBIX XO351ICTBEHHBIX TOBAPUILIECTB M OOIIECTB O JOCPOUYHOM TTpeKpalie-
HMM MX TMOJTHOMOYMIA, O BOCCTAHOBJIEHUU B 3aHUMAEMBbIX JTOJLKHOCTIX U
oruiaTe BPeMEHM BBIHYXXIEHHOTO TpOryjia MOABENOMCTBEHHBI cyaaM 00-
1Ieil IpUCIUKILINU, KOoTopble B cuty cT. 382 u 391 TK sBnstorcst no naH-
HBIM JIeJlaM OpraHaMM 0 pa3pelieHUIO TPYIOBbIX CITIOPOB;

5) 0 3amuTe AeN0BOM peryTaiuu B cdepe MpearpuHUMAaTeIbCKON 1
WHOW SKOHOMMYECKOH AesTesibHOCTU. K KOMIeTeHLMU apOUTpaskHbIX
CYIIOB OTHECEHBI Jiela O 3alllUTe AEJIOBOW peryTaiuu B cdepe Mpenrnpu-
HUMAaTENbCKOW M MHON SKOHOMUYECKOU NEATETbHOCTA U B CIIydae Mpu-
BJIEUEHUSI K YYaCTHIO BAEJIE TPaXIaHWHA, HE UMEIOLLETO CTaTyca MHANBU-
JIyaJIbHOTO TMpEeANpPUHUMATENSI, B TOM YMCJIE aBTOpa PacipoCTpaHEHHbBIX
(omyOGIMKOBaHHBIX) CBEACHMIA,

6) npyrue nena, BO3HUKAIOIIME TPU OCYIIECTBICHUHU MPeaTpUHIMA-
TEJTbCKOW M MHON 9KOHOMUYECKOM AeSITeIbHOCTH, B CIydasix, MpeaycMo-
TPeHHBIX (heiepaIbHbIMU 3aKOHAMMU.
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B coorBercTBUM ¢ 1. 7 mocTtaHoBiIeHMST Briciiero ApOuTpaxkHOro
Cyma P® or 09.12.2002 Ne 11 «O HEKOTOpBIX BOMNpOCAX, CBS3aHHBIX C
BBEICHUEM B IEMCTBUE APOUTPAKHOIO IIpoliecCyaabHOro Komekca Poc-
cuiickoit Penepanuu» apOUTPaXKHBIM CyIaM TIOABEIOMCTBEHHBI CITOPBI
10 MCKaM 3aMHTEPEeCOBaHHBIX JIMI] K JepXKaTell0 peecTpa aKIMOHEPOB
00IIIeCTBa WIM K IIEMO3UTAPHIO, CBSI3AHHBIE C OCYIIECTBISIEMOI MU JIesI-
TEJIbHOCTBIO, BTOM YKCJIE TI0 YUeTy MpaB Ha aKIWW U UHbIE SMUCCUOHHBIE
LeHHbIe Oymaru obmiectBa. K. BemeHMIO apOMTPasKHBIX CYIOB OTHOCSITCS
TaKXe CIOpbl O MPU3HAHUU BBITYCKa YMUCCUOHHBIX LIEHHBIX Oymar He-
NEeCTBUTEIBHBIM, B TOM YKCJIE O TIPU3HAHUM HEeNeCTBUTEIbHBIMUA aKTOB
TOCYIapCTBEHHBIX M MHBIX OPTaHOB O PETUCTPALIMM BBITYCKA SMUCCUOH-
HBIX LIEHHBIX OyMar o0IecTBa M oT4eTa 00 UTOrax BBIMYCKa 3TUX LIEHHBIX
Oymar.

CornacHo 1. 3 mHpopMaunoHHoro nucbkMa Ilpesumnyma Beiciiero
Apourpaxktoro Cyma P® ot 28.09.1999 Ne 47 «O0630p MpaKTUKH paccMo-
TPEeHUSI CIIOPOB, CBSA3aHHBIX C MpuMeHeHeM 3akoHa Poccuiickoit Pene-
paunu "OO aBTOPCKOM IpaBe U CMEXHBIX IpaBax'» TBOPLIOM ITPOU3Be/Ie-
HMSI MOXKET OBITh TOIBKO (DPM3UUECKOE JINIIO0, PY ITOM HE UMeeT 3HaYCHUS
ero cratyc. Ecmu ucK TpembsaBisieTcs: aBTOPOM TBOPUYECKOTO MPOM3BENE-
HMSI O 3alllUTe aBTOPCKMX TIPaB, TaKoe HeJ0 C yJyaCTHeM TpaXkaaHWHA —
(uzudeckoro auIa apOUTPaKHOMY Cyly HETIOABEIOMCTBEHHO.

IpenbsiBiieHre MCKOBOTO 3asiBJICHMsI C HapyIIeHWEM TPaBUJI TOIBeE-
JIOMCTBEHHOCTHM CIOpa apOUTpaxKHbIM cynam corjacHo cT. 129 AIIK He
SIBJISIETCS OCHOBAHMEM JIJIs1 BO3BpAILleHUsT MCKOBOTO 3asiBIeHUs. B Takom
cilydae MCKOBOE 3asiBJIEHMe TPUHUMAETCsS, U BOMPOC O €T0 TOABEIOM-
CTBEHHOCTHU pa3peliaeTcsl B CyneOHOM 3acenaHuu. Ecmu Oyner ycraHOB-
JIEHO, YTO JIeJI0 HEeTIOABEAOMCTBEHHO apOMTPaXKHBIM CylaM, MPOM3BOI-
CTBO IO JIe/Iy IIpeKpallaeTcs B cOOTBeTCTBUU co cT. 150 AITK.

Eciu B mpoliecce paccMOTpeHMsI CIopa rpaXXnaHWH-TIpeANpUHIMA-
TeNb YTPATUT CBOM CTaTyC WIM K yJacTUIO B Jelie B KauyecTBE TPEThETro
JIAIa, HE 3asBJISIONIETO CaMOCTOSITENIbHBIX TPEOOBAHMM OTHOCUTEIBHO
MpeaMeTa criopa, OymeT NpUBJIeYeH TpaXIaHWH, He UMEIOLIUI cTaTyca
VHAWBHUIYAJIbHOIO MpeanpruHUMAaTesis, B COOTBeTCTBUM C 4. 4 cT. 27 AIIK
3asBJIeHUE, TIPUHATOE apOUTPaXHBIM CYIOM K CBOEMY IPOW3BOICTBY C
cOOMOeHNEeM TIPaBWJI TTOIBENOMCTBEHHOCTH, TOJKHO OBITh pacCMOTpE-
HO UM TIO CYIIIECTBY.

3.2. NMoacynHocTsb aen apouTpaxHbIM cyaam

IoncynHocTs men apOMTpaxkKHBIM CydaM IIPEACTaBIIsIET CO0Oil _COBO-
KYITHOCTb TIPaBWJI, KOTOPBIE OIPENe/AioT, K IOPUCANKIIMKM KaKoTo cyla B
cucTeMe apOMTPaXKHBIX CYIOB OTHOCHUTCSI PaCCMOTPEHUE OIpPeaesieHHOTO
nena. IlpaBuia momcygHocTy 3akperieHbl B § 2 1. 4 AIIK.

IMoncynHoCTb Niesl, TOABEAOMCTBEHHBIX apOUTPaXXHBIM CydaM, OTIpe-
JeNsieTcsl B COOTBETCTBUM C IBYMSI OCHOBHBIMM TIpaBWJIAMU: POMOBOMA
TTOJACYAHOCTBIO ¥ TEPPUTOPUATBHON MONCYTHOCTBIO.

PonoBasi (mpeaverHasi) MOACYIHOCTb IO3BOJISIET OIIPEAEIUTDH, apOM-
TPaXKHbBII CyJ KAaKOTO 3B€Ha B.CUCTEME apOUTPAXKHBIX CYIOB KOMIIETEH-
TE€H paccMaTpuBaTh JaHHOE NeJo. B COOTBETCTBUM C POOOBOI TOACYI-
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HOCTBIO OTHAENbHbIE KAaTeTOpUM JeN SIBISIIOTCS TONCYIHBIMM Pa3InIHBIM
3BEHBSIM CHCTEMbI apOUTPAXKHBIX CYIOB, T.€. TIOACYTHOCTh e 3aBUCUT OT
HX «TIpeaMeTa», «poma». OTcioma HazBaHWE BUIA TOACYTHOCTH — <«POIO-
Basl», WIK «IIPEAMETHAsT».

B coorBerctBum ¢ 4. 2 cr. 34 ATIK Boicumii Apoutpaxusiii Cyn PD
paccMatpuBaeT: 1) mema 00 ocIiapuBaHUM HOPMAMUGHbIX TIPABOBBIX aKTOB
Ipesunenra PO, IIpaButensctBa PD, (enepaibHBIX OPraHOB MCITOJIHU-
TeJIbHOW BJIaCTH, 3aTParvBaloIIMX IpaBa W 3aKOHHBIC WHTEPECHI 3asIBUTE-
1151 6 chepe npeOnpUHUMAMEAbCKOLL U UHOU IKOHOMUUECK 0L 0essmeAbHOCIU;
2) nesa 06 ocrapuBaHUU HeHOpMamueHsiX IpaBoBbIX akToB [1pesunenra PO,
Cosera ®enepanmu u TocymapcrenHoit dymbl DenepanbHoro CobpaHus
P®, TIpaButensctea PD, He COOTBETCTBYIOILIMX 3aKOHY M 3aTParkBalOLINX
TpaBa ¥ 3aKOHHBIC MHTEPECHI 3asBUTENIS 6 chepe npeonpuHUMamensckol u
UHOUIKOHOMUYecK ol dessimenbHocmu; 3) 3KoHoMUuYecK ue CIOpbIMexXIy Poc-
cuiickoiit Menepariueii u cyobekramu PO, mMexny cyobektamu PD.

Bce crophbl, MoaBenmOMCTBEHHBIE apOMTPaskKHBIM CylaMm, Kpome e,
OTHECEHHBIX K ToacynHocTd Briciiero ApourpaxHoro Cyna P®, paspe-
LIAIOTCSI apOUTPAXKHBIMU CylaMu cyObeKToB PD.

IIpaBuia, B COOTBETCTBUM C KOTOPBIMM MOXHO OIPEAEINTD, K Belie-
HUIO KaKOro apOUTPaKHOro cyma cyobekta P® oTHOCUTCS pacCMOTpeHue
KOHKPETHOTO Jiefla B TePBO WHCTAHIIMW, COCTABJISIIOT TEPPUTOPHAIBHYIO
NO/ICY/THOCTb.

IIpaBuio oblLeil TeppUTOPUATILHOM MOACYTHOCTA YCTAHOBJIEHO B CT. 35
AIIK: uckoBoe 3asiBIeHUE TPEIbIBISIETCS B apOUTPaKHBIN Cyll CyObheKTa
P® o MecTy HaXOXIEHUST WM MECTY KUTEJILCTBA OTBeTYMKa. McTelr cam
YCTaHABIMBAET MECTO HAXOXICHMSI WIM MECTO XKUTEJIbCTBA OTBETUMKA.

B cootBerctBuM ¢ 4. 2 cT. 54 'K MecTo HaxOXIEHUSI IOPUINYECKOTO
JIMIIA OTIPENEIISIETCS] MECTOM €r0 TOCYNapCTBEHHOM PEerncTpaivu, eciv B
COOTBETCTBUH C 3aKOHOM B YUPEIUTENLHBIX TOKYMEHTaX He yKa3aHO MHOE.
HanmeHoBaHMe ¥ MeCTO HAXOXICHUS IOPUIMUECKOTO JIMIIA YKa3bIBAIOTCS
B €T0 YUpeIUTEIbHbBIX JOKYMEHTaX M BhIMMCKe U3 EanHOro rocymapctBeH-
HOTO peecTpa IOpUINYECKUX JIMII, KOTOpas MOXET ObITh BblIaHa IO 3a-
IpOCy JII0OOro InLia B COOTBETCTBUU C IT. | 1 2 c1. 6 DeaepanbHOro 3aKoHa
08.08.2001 Ne 129-®3 «O rocynapCTBEHHOI PErMCTPALIMU IOPUINYECKUX
JIVIL ¥ MTHAVBUAYAIBHBIX TIPEATTPUHAMATENCI».

MecToM XMTeTbcTBa (PU3MUECKOTO JIWIIA TTPU3HAETCS MECTO ITOCTOSTH-
HOTO WM TTPEUMYIIECTBEHHOTO TTPOXUBaHUsI. MecTo KUTebcTBa (hr3u-
YeCKOro JIMIIAa ONpenesisieTcss Ha OCHOBAaHUM PETUCTPAIlMU 10 MECTY XKHU-
TEJILCTBA WM TI0 MECTy TIpeObIBaHUSI, TIPOM3BENCHHON B COOTBETCTBUU C
IpaBuiamu perncTpaliuy 1 cHATUA TpaxnaH Poccuiickoit Mepeparm ¢
PETUCTPALIMOHHOTO yYeTa TI0 MeCTy MpeObIBAaHUS 1 TI0 MECTY KUTEIbCTBA
B nipenenax Poccuiickoit ®@epepanuu, yTBepKIeHHBIMUA TOCTAHOBJICHUEM
IpasurensctBa PO ot 17.07.1995 Ne 713 wm nipukazom MBJI Poccun ot
14.04.2003 Ne 250 «O6 opraHu3aluu AESITEIbHOCTA OPraHOB BHYTPEHHUX
nen Poccuiickoit @enepaniuu 1Mo opOpMIIEHHIO U BblIauye MHOCTPAHHBIM
rpaXkaaHaM ¥ JuilaM 06e3 rpakIaHcTBa pa3pellieHUit Ha BpeMEeHHOE Tpo-
>KMBaHWE W BUIOB Ha XUTEILCTBO».

B ciygasix, ykazaHHBIX B cT. 36 ATTK, 1moacyaHOCTb aeiia OnpeaesseTcs
10 BbIOOpY Micta. [ToACcyTHOCTD IO BRIOOPY MCTIIA, WM MHAYe — ajibTep-
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HATVIBHAS TIOJICY/IHOCTD, SIBJISIETCST BTOPOM Pa3HOBUIHOCTHIO TIPABUJI Tep-
PUTOPHMATIBHON TONCYTHOCTU. B COOTBETCTBUU ¢ abTepHATUBHOM TOJ-
CYMHOCTBIO MCK K OTBETYMKY, MECTO HAXOXIEHUSI WM MECTO JKHMTEITbCTBA
KOTOPOTO HEM3BECTHO, MOXET OBbITh MPEIbsiBICH B apOUTPaXKHBIN CyaI TIO
MECTY HaxXOXIEeHUs ero MMYILECTBA JIMOO IO €Tro TMOCIeTHEMY U3BECTHOMY
MeCTy HaXOXIEHWSl WIM MeCTy XuTelbcTBa B Poccuiickoit ®deneparnu.
Tak, ecmu ¢pupma X mpemxbsBiIsieT UCK K IpeanpuHuMaTenio MBaHOBY,
MECTO SKMTEJIbCTBA KOTOPOTO HEU3BECTHO, HO M3BECTHO MECTO HAaXOX-
NeHUST TIPUHAJIeKAIIIETO eMy 3[MaHMs MarasvHa Wwim qoMa, ¢upma X 1o
CBOEMY BBIOOPY BIIpaBe MPEIbSBUTH MCK IO OTHOMY M3 YKa3aHHBIX MECT
WIM TIO TIOC/IeTHEMY M3BECTHOMY €l MeCTy XUTesIbcTBa VIBaHOBa.

Hck K OTBeTYMKAM, HAXOMIIIMMCS WIM TPOXUBAIOIIMM Ha TeppH-
TOPUSIX Pa3HBIX CyObeKTOB P®D, mpenbspisieTcss B apOMTPaskHBIN Cyl TIO
MeCTy HaxOXICHUsI WIA MeCTy XXWTEIbCTBA OTHOTO M3 OTBeTYMKOB. Ha-
TIpUMED, €CITM KPEIUTOP TIPEABIBISIET UCK K JOJDKHUKY M TTOPYYUTENIO,
TO UCK MOXET OBITh TIPEIbSIBICH TI0 MECTYy HAXOXICHMSI OTHOTO U3 HUX.

HcK K OTBETUMKY, HAXOIAIIEMYCS WIM TPOKMBAIOLIEMY Ha TEPPUTO-
PUM MHOCTPAHHOTO TOCYNApCcTBa, MOXKET ObITh TIPETbsIBIEH B apOUTpaX-
HBIIA CyIl IO MeCTy HaxoxXneHus1 Ha Tepputopuu Poccuiickoit dexeparim
WMYIIIECTBA OTBETUMKA. VICK, BBITEKAIOIINIA M3 TOTOBOPA, B KOTOPOM YKa-
3aHO MECTO €ro MCIIOJHEHUS, MOXET ObITb TIPEIbsIBIICH TakkKe B apOuT-
PaXHBIM CyI IO MECTY MCITOJIHEHUSI IOTOBOPA.

HcK K 10puanIeckoMy JIUITY, BBITEKAIONIMIA U3 IEATEILHOCTU eTo hu-
JMana, TIPeACTaBUTENILCTBA, PACIIONIOXEHHBIX BHE MeCTa HaXOXKICHUS
IOPUINIECKOTO JINIA, MOXKET OBITh MPEAbsIBICH B apOMTPaXKHBINA CyI TIO
MeCTy HaxOXIEeHMs IOpUINYECKOro JINIA WM ero ¢duirana, MpencTaBy-
TenbeTBa. CBelmeHusT 0 Ghwinanax U MpeacTaBUTeTbCTBAX YKa3bIBAIOTCS B
VIPETUTENLHBIX JOKYMEHTAX IOPUIAMYECKOTO JINIIA.

Hcku o Bo3MellleHUH YOBITKOB, MPUYMHEHHBIX CTOJTKHOBEHUEM CY-
JIOB, B3bICKAHUM BO3ZHATPAKICHMSI 3a OKa3aHWe IOMOIIM M CrlacaHue Ha
MOpE MOTYT TIPEIbSIBISTLCS B apOUTPAKHBIN CyI MO MECTY HaXOXICHUS
Cy[Ha OTBEeTYMKA WA TIOpTa MPUITMCKU CyIHA OTBETYMKA JIMOO 1O MECTy
MIPUIMHEHUS YOBITKOB.

B cootBerctBuM co c1. 37 AIIK o611ast TeppruTopraibHas MOACYTHOCTh
W aJIbTepHATUBHAS TIOACYIHOCTh MOTYT ObITh M3MEHEHBI IO COTJIAIICHUIO
cTopoH. Takoe cornaiieHre MOXeT ObITh 3aKTI0YeHO 10 BO3SHUKHOBEHUS
CIopa WJIM KOrma CTiop YXe BO3HMK, HO IO TIPUHSTHS Jieia apOMTPakKHBIM
CYIOM K CBOEMY TPOM3BOACTBY. [IpaBMIO YCTAaHOBJIEHUS TTOACYTHOCTH TIO
COTJIallIeHUIO CTOPOH HAa3bIBACTCS JIOTOBOPHOIA moncyaHocTsio. [1py BeIOOpe
apOUTPaKHOTO Cya, KOTOPOMY TONCYIHBI CIIOPHI MEXITy HUMMU, CTOPOHBI
HWYEM He CBsI3aHBbI M MOTYT YKa3aTh B COIJIALICHUM JIFOOOW apOUTPaskKHBIM
cyn cyobekta P®D. OnmHako corialieHMeM CTOPOH MOXKET ObITh M3MEHEHa
TOJILKO Meppumopuavhas oolasi Wi albTepHaTUBHAs MoacymHocTb. Co-
IJIallleHre O Tiepeiade CIIopoB Ha pacCMOTpeHKe Briciiiero ApouTpakHOTO
Cyna P® Gyner HeneiicTBUTEIBHBIM, TTOCKOJIBKY TAKMM COTJIALICHUEM W3-
MEHSIETCSI POIOBast, a He TEPPUTOPHATIbHASI TTOICYTHOCTD JIETT.

B cr. 38 AllKonpeneneHsl KaTeropuu e, IIOACYTHOCTb KOTOPBIXYyCTa-
HaBJIMBAETCSI T10 OTIPeeSIeHHBIM MPaBUIaM HE3aBUCUMO OT MECTa KUTE b~
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CTBa CTOPOH WM MHBIX OOCTOSITENIbCTB. Takasl MOACYTHOCTh Ha3bIBaeTCs
WUCKITIOUUTENbHOU. MCKITIounTeIbHAS TTOACYIHOCTD BKITIOYaeT HECKOJIBKO
npaBwI. Tak, UCKM O TpaBax Ha HEABMKMMOE UMYIIIECTBO TPEIbSIBIISIOT-
cs1 B apOUTPaXKHBIN Cym MO MECTy HaXOXACHUS 3TOro mmyilectBa. Mcku
0 TIpaBaXx Ha MOPCKME W BOBMYIIIHbIC Cyla, Cyda BHYTPEHHETO IJIaBaHUsI,
KOCMHMYECKHME OOBEKTHI TPEIBSBISIOTCS B apOUTPaXHBIN CyI TIO MECTY
HX TOCYNapCTBEHHOM peructpauuu. ['ocymapcTBeHHasr perucTparys ocy-
IIECTBIISIETCS B TIOPSIIKE, YCTAaHOBIEHHOM Tt Mopckux cynoB . I Ko-
nekca ToproBoro moperiaBanusi Poccuiickoit @eneparm ot 30.04.1999
Ne 81-®3, 1151 Bo3ayIIHBIX cyaoB —cCT. 33 BosmyiiHoro koaekca Poccuii-
ckoii Depeparmu ot 19.03.1997 Ne 60-D3, 111 cynoB BHYTpPEHHETO Tla-
BaHusa — cT. 16 Komekca BHyTpeHHero BoAHOro TpaHcmopta Poccuiickoi
®epepatun ot 07.03.2001 Ne 24-D3. McK K nepeBO3YMKY, BbITCKAOIIMI
13 OTOBOpa TIePEeBO3KM TPY30B, MACCAXMPOB M MX Oaraxka, B TOM 4YHCIIE
B CllyJae, ecli TIepeBO3YMK SIBISETCS OOHWM W3 OTBETYMKOB, TPEIbSIB-
JIIeTCSl B apOUTPaKHBIN Cyl TI0 MECTY HaXOXIeHUS TepeBo3unka. [Tuch-
MoM Briciiero Apoutpaxtoro Cyma P® ot 02.04.2004 Ne C!-7/ym-389
«O HEKOTOPBIX BOMPOCAX, CBI3aHHBIX C TIOACYTHOCTHIO CITOPOB, BBITEKA-
JOIIMX M3 JIOTOBOPOB TIEPEBO3KM TPY30B XKEJIE3HOMOPOKHBIM TPAHCITOP-
TOM» OTIPENENSIETCS TMOACYIHOCTD e 10 CIIOpaM M3 JIOTOBOPOB TEePEeBO3-
KU XeJIe3HOTOPOXKHBIM TPAaHCTIOPTOM. TakK, eCiv MCTIIOM B apOUTPaskKHBIM
cyn nipeabsiBieH Uck K OAO «Poccuiickue Xejne3Hble TOpOTh», BBITEKa-
IOIIMIA 13 OTOBOpA TIEPEBO3KU TPy3a, IO MECTY HaXOXIEHUS XKeJTe3HOM
JIoporn — (uimana obIecTBa, TakKo MCK TIOMJIEXUT PACCMOTPEHHUIO TI0
CYILIECTBY 3TUM CYyJIOM 03 Tepeayn ero Ha pacCMOTpEeHHe apOUTPakHO-
ro cyaa mo Mecty HaxoxnaeHuss OAO «Poccuiickue Xene3Hble JOPOT».

3asgBIeHne 0 TPU3HAHUM TOJKHUKA GAaHKPOTOM TTOJaeTCsT BAPOUTPaK-
HBII CyIl TTO MECTY HaXOXIeHUs MOJKHUKA. 3asiBieHne 00 yCTaHOBICHUH
(akToB, MMEIONIMX IOPUINYECKOE 3HAUYEHME, TTOIaeTCs B apOUTpPaKHBIN
CYZI TIO MECTY HaxXOXXICHMsI WM MECTY KUTEJILCTBA 3assBUTENIS, 32 MCKITIO-
YeHWeM 3asBJIeHHs] 00 YCTAaHOBJICHWM (haKTOB, MMEIOIIMX IOPUINUECKOe
3HaYeHUE I BOSHUKHOBEHUSI, U3MEHEHUS WIM TpeKpalleHus mpaB Ha
HEIBKMMOE MMYIIIECTBO, KOTOPOE TOmaeTcs B Cyl IO MECTY HaXOXIe-
HMSI HEIBMKMMOTO MMYIIeCTBa. 3asBJIeHUe 00 OCITapuBaHUU PeIlieHU 1
neicTBuii (6e3neiicTBUS) CyneOHOro MPUCTaBa-NCIIOHUTEINSI TIONAeTCs B
apOUTPaXHBIN CyM MO MeCTy HaxXOXIeHWsl CyIeOHOTrO TpHcTaBa-MCION-
HUTENA. 3asBIEHUs IO CITOpaM MeXIy POCCUNCKUMU OpraHU3aIusIMH,
OCYILECTBIISIIONIMMU IEATEIbHOCTh WM MMEIOIIMMU MMYIIIECTBO Ha Tep-
PUTOPUM MHOCTPAHHOTO TOCYJAapCTBa, MOMAIOTCS B apOUTPaXKHBIN Cy[I TO
MECTy TOCYIapCTBEHHOM peructpaimy Ha Tepputopun Poccuiickoit de-
Nepallii OpraHU3alui-0TBETUMKaA.

3asgBIeHMs TIO CITOpaM MEXIy POCCUMCKMMU OpPraHU3alMsIMU, OCY-
IIECTBIISIONIMMU NEATETLHOCTD WIM MMEIOITUMM UMYIIIECTBO Ha TEPPH-
TOPUU WHOCTPAHHOTO TOCYIapCTBa UM HE WMMEIOIIMMHU TOCYIapCTBEHHOM
perucTpanuu Ha Tepputopun Poccuiickoii Denepaiu, monaoTcs B ap-
OuTpaxkHbIi cyn MockoBckoit obnactu. Hampumep, MCKM K pOCCHIICKAM
KOMMEpPUYECKMM OpraHW3allisIM, 3aperMCTPUPOBaHHBIM BT. balikoHype
(Peciyonmka KaszaxcraH), DOKHBI pacCMaTpUBaThCS B ApPOUTPAKHOM
cyne MocKOBCKOI 00J1acTH.
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3asBaeHUsT 00 OCIapUBaHUM PEIIEHUST TPETEMCKOTO Cyla U O Bbila-
4Ye MCTOJTHUTETHLHOTO JINCTA Ha MPUHYAUTEIBHOE MCTIOTHEHUE PEIeHUs
TPETENCKOTo Cyla TONAoTCs B apOMTpakHbIM ¢yl cyobekTa P®D, Ha Tep-
PUTOPUM KOTOPOTO MPUHSTO PElIeHNe TPETEMCKOro cya.

3agBiieHe O MPU3HAHUM W TIPUBEICHMM B MCITOJHEHHWE PElIeHMIA
MHOCTPAaHHBIX CYIOB W WHOCTPAHHBIX apOUTPaKHBIX PELIeHMIA TomaeTcst
CTOPOHOM, B TIOJIL3Y KOTOPOI COCTOSUIOCH pellieHre WHOCTPAHHOTO Cy/a,
B apOMTpaXHBIN cyn cyobekta PD 1Mo MecTy HaxoXKIEHUST WM MECTY SKU-
TeJTbCTBA JOJDKHUKA JTMOO0, €CTM MECTOHAXOXKICHUS WM MECTOXUTEThCTBA
JOJDKHUKA HEM3BECTHO, 1O MECTy HAaXOXICHHs MMYIIECTBa TOJKHUKA.

BcTpeuHblii MCK HE3aBUCUMO OT €ro TOACYTHOCTH TPEAbSBIIeTCS
B apOUTpPaXHBIA Cym MO MECTy pacCMOTPEHUs TepBOHAYATbHOTO UCKA.
B cootBerctBum co cr. 50 AITK uckoBoe 3asiBieHUe TPEThero Juliia, 3as1B-
JIIOIIETO CaMOCTOSITEIbHBIE TPeOOBAaHUS OTHOCUTEBHO MpeaAMeTa UCKa,
TaKKe 3asBJISIOTCS TTO MECTY paCCMOTpPEHUST TTePBOHAYATIBHOTO HCKa.

CornacHo ct. 208 AITK 3asBieHue 06 ocriapuBaHUM pelIeHUs] aIMU-
HUCTPATUBHOIO OpraHa O TNPUBJICYEHUM K aJMUHUCTPATMBHOM OTBET-
CTBEHHOCTU TOMAETCS B apOMTPaKHBIM Cyl 1O MeCTy HaXOXAECHUS WK
MECTY XXUTEJbCTBA 3asiBUTEIS.

HenoxncynHocts nena apOMTpaXkKHOMY Cyly, B KOTOPbBIN TIpemabsiBlie-
HO MCKOBOE 3asiBJicHHe, B cOOTBeTCcTBUM ¢ 1. 1 4. 1 cr. 129 AIIK saBnseTcs
OCHOBaHMEM JUIsI BO3BpAIlleHWs] MCKOBOTO 3asiBICHUST MCTIy. Ecmu He-
TTOJACYAHOCTD JieJla apOUTPaXKHOMY CYIy BBISICHWTCSI TOCJE BO30YXKICHUS
TPOU3BOJICTBA TIO JIENTy, OHO IOJKHO OBITh MTEPEIaHo B apOUTPaKHBIN CYI,
KOTOPOMY OHO TIOJICYITHO.

IMepenaya mgema U3 OMHOTO apOUTPAXKHOTO CyIa HAa PACCMOTPEHUE JIPY-
TOro apOMTPaXKHOTO Cy[a TOTO Xe YPOBHSI OCYIIECTBISIETCS B UCKITIOUH-
TEJIbHBIX CITyYasiX, ycTaHoBJIeHHBbIX cT. 39 AITK: 1) eciu oTBeTYMK, MeCTO
HAXOXICHUS WM MECTO KUTEJIbCTBA KOTOPOTO He OBUTO M3BECTHO paHee,
3asIBUT XONATaiiCTBO O Tiepenaye Jejia B apOUTPaXKHBINA CyI 1O MeCTy ero
HAXOXICHWS WM MECTY XUTEJbCTBA; 2) eClii 00e CTOPOHBI 3asiBUJIA XO-
JATaiCTBO O PaCCMOTPEHUU Jejia MO MeCTy HaxOXICHUS OOJBLIMHCTBA
JOKA3aTeJIbCTB; 3) eC/IV MPU PaCCMOTPEHUU Jie1a B CyIe BBISICHUIIOCH, YTO
OHO ObIJIO MPUHSATO K MPOM3BOACTBY C HAPYIIEHUEM TPaBUJI TTOACYIHO-
ctu. Kpome Toro, ieimo MoXeT ObITh TiepelaHO B APYTOM Cy, €CJIM OTHOM
U3 CTOPOH B CIIOPE SIBJISIETCS] apOMTPasKHBIN Cy/, K MOACYTHOCTH KOTOPO-
ro oTHocuTCs neno. Iloclie 0TBoAa OMHOTO WM HECKOJBKMX Cylei 6o
0 IPYTUM TPUYMHAM MOXET CJOXKWUTLCS CUTYallMsl, KOrma HEBO3MOXHO
copMupoBaTh cOCTaB cyla Il PacCMOTpeHMs jaeia. B Takux ciydasix
JeJI0 TakKe JOJDKHO OBITh TepeJaHO Ha pacCMOTpPeHHe B ApYroil apou-
TPaXKHBINA CyJ TOTO K€ YPOBHSI.

Jeno ¢ onpeznesieHUEM O €ro repeaade Ha pacCCMOTPEHME IPYroro ap-
OUTPAXXKHOTO Cyla HAMpaBseTcs] B COOTBETCTBYIOIINI apOUTPaKHBII CY/I.
Jleno, HampaBlIeHHOE W3 OJXHOTO apOMTPaKHOTO Cyla B APYTOii, MOJKHO
OBITh MPUHATO K PACCMOTPEHUIO CYIOM, B KOTOPBIi OHO HaIpaBJicHO.
Cratest 39 AIIK He gomyckaeT CIopbl O MOACYIHOCTH MEXIy apOUTpaxk-
HBIMU cymamu B Poccuiickoit ®denepanyu.

Tema 4. YYACTHUKU NPOLIECCA

YyacTHUKAMM apOMTPAKHOTO mpolecca SIBJISIOTCS CyOBbeKThl apOu-
TPaXKHBIX TPOLIECCYATbHBIX ITPABOOTHOIIEHM, OOJIafaoIInue B CUIIy 3a-
KOHA TMPOLIECCYAIbHBIMU TIpaBaMy M O0SI3aHHOCTSIMU M YJacCTBYIOIIVE B
pacCMOTPEHMM JieJla B YCTAaHOBJIEHHBIX apOUTPaKHBIM IIPOIECCYATbHBIM
3aKOHOM CJTy4asix U MOpsiaKe.

YyacTHUKaMK apOUTPaKHOTO TIpoliecca SIBISIOTCS: 1) apOuTpakHbII
cyn; 2) 1vua, yJacTByoIlue B jiesie; 3) MpeiCcTaBUTeNN UL, YYaCTBYIOIINX
B ene; 4) nuua, coAeicTByIolIEe OTIPABISCHUIO TTPABOCYIMS.

Kaxnplii n3 y9acTHUKOB apOUTPaKHOTO Ipoliecca UMEET CBOM LI 1
cnenn@uuecKre YepThl, 3aKOH HaIeIseT KakIoro U3 HUX OCOOBIMU TIpa-
BaMHM M BO3JIaraeT Ha HUX O0COOBIE 00SI3aHHOCTU TPY OTIIPABJICHUY IIPaBO-
cynus.

CocTaB y4aCTHMKOB apOMTPaXkHOTO TMpollecca He SIBJSIETCS MTOCTOSTH-
HBIM M MEHSIETCS B 3aBUCUMOCTH OT CTaAuy IIpoliecca, XapakTepa CoBep-
IIaeMBIX TTPOLECCYANBHBIX AEHCTBUIA, 0OCTOSTEILCTB pacCMaTPUBAEMOTO
nena.

4.1. ApOuTpaxHbiii cypq,

ApOMIpaKHBII Cyl— OpraH TOCYIapCTBEHHON BJIAaCTH, HajeJeHHbII
TMOJTHOMOYMSIMU TIO OTTIPABJICHUIO TPABOCYAUSI IyTEM paspelleHus Jel,

"OTHECEHHBIX 3aKOHOM K €ro KomrneteHuuu. B coorserctsuu ¢ u. I cr. 118

Koncturymuu n 4. 1 1. 4 3aKoHa o cymeOHoii cructeMe TipaBocyare B Poc-
cuiickoit Denepaliiy OCYIIECTBIISETCS TOJBKO CyIaMU, YIPEKICHHBIMU B
cootBeTcTBUM ¢ KoHCcTUTyLMEl U 3aKOHOM O cyneOHOU cucteMe. Apou-
TPaXKHBIN Cyl YUPEXIEH B COOTBETCTBUM €O CT. 23—25 3aKkoHa o cyaeOHOi
cucteMe M 3aKOHOM 00 apOUTPaKHBIX Cylax.

B cootBercTBUM co cT. 1 3aKoHa O cTaTyce cyneit apoOuTpaXkKHbIe CyIbU
SIBJIAIOTCSI HOCUTEJISIMU CyIeOHOM BIACTU. ApOUTPaXXHBIMU CYIbSIMU B
COOTBETCTBUM cO CT. 11 3akoHa o cymeOHoi cucteMe 1 cT. 1 3aKoHa o cTa-
Tyce Cylei sIBISTIOTCS JINIIa, HajleleHHbIe B COOTBETCTBUM ¢ KOHCTUTYIIM-
et 1 ®K3 MoTHOMOYMSIMU OCYIIECTBIATH MPAaBOCYINE U UCTIONHSIIOIINE
CBOM 00SI3aHHOCTH HA NPOPhecCUOHANbHOILOCHOBE.

XapakTepHasi 4epTa TpPOLECCYaTbHOTO TIOJOXEHMSI Cyda COCTOWUT B
TOM, YTO €ro TpoleccyajibHble TIpaBa SIBJISIOTCS OJHOBPEMEHHO M €ro
00513aHHOCTIMU. ApOWTPaXKHBIN Cyl He TOJILKO BIIpaBe COBEpIIaTh W3-
BECTHbIE NEMCTBUS TPY HAIMYMK YKa3aHHBIX B 3aKOHE YCJIOBUIA, HO U
00s13aH K 3TOMY TpoliecCyalbHbIM 3aKOHOM. Ecnu, Hanmpumep, oGHapy-
KUJIOCh, YTO MCTEIl JIIIEH MPaBOCTIOCOOHOCTH, TO Cyl MMeeT MpaBo U
OIHOBPEMEHHO 00si3aH TMPeKpaTuTh Aeo. [103ToMy HeOoCyIIeCTBIeHMe
CYIOM CBOMX TPOIIECCYabHBIX MIPaB PABHOCUIBLHO HAPYIIEHUIO WM CITy-
KeOHBIX 00S3aHHOCTEH, YTO SIBJISIETCSl OCHOBAaHWEM [UIST OOXKATIOBAHUS
ero JCMCTBUI B YCTAaHOBJIEHHOM IIOpSIKE, a B 0ojiee BaXKHBIX CIydasix
MOXKET TIpUBECTU K BO3OYKICHMIO MPOTUB CYIbM YTOJOBHOTO WM JMC-
LMTUIMHAPHOTO TIpeciienoBanus. Tak Kak (pyHKIUsS apOUTpaXkHOTO cyaa
COCTOWT B TIPOBEPKE M OKOHYATEJbHOM YCTAHOBJICHUM MPaBOMEPHOCTH
TpeGOBaHWI, MPEIbBISEMBIX CTOPOHAMU APYT K JAPYTY, TO TIpaBa W 00sI-
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3aHHOCTH Cylla B apOMTPaKHOM ITPOIIeCCe HAIMpPAaBIISIIOTCSI HAa COBEpIIIEHE
NEUCTBUM, MPSIMO WIM KOCBEHHO BEMYyILIMX K 3TOM LIEH.

IIpoueccyanbHble MEMCTBUS U COOTBETCTBEHHO IIpaBa apOMTPaKHOTO
cylla COCTaBJISIIOT TpW Tpymmbl. [lepByro rpymmy oOpasyioT npasa Ha co-
gepuleHuedelicmauil, KOTOPbIE HenocpeoCcmeeHHO HanPaeAeHbl HANPOBePKY
mpeb08aruii cmopoH 1 3aKJIIOYAIOTCS B BOCTIPUSITUM M OIIEHKE ITPOIIECCY-
aJTbHOTO MaTrepuasia, YCTaHOBJIEHUU (DaKTMYEeCKOUW CTOPOHHI Jejia M BbI-
HECEeHMM pellleHusI. B aTy Kareropuio mpaB apOUTPaKHOTO Cyla BXOMST U
Te, KOTOpbIe KacaloTCsI BBIICHEHUS (PaKTUIECKUX OOCTOSITENIHCTB Jena, a
MMEHHO: TIpaBo 3aIaBaTh BOIPOCH CTOPOHAM, Ha3HayaThb OCMOTp, Ha3Ha-
4yaTh 3KCIIepTU3y 1 ap. BTopyro IpyIiny coCTaBiIsIIOT npaga no ynpasaeHuro
xodom npoyecca. K TpeTbeii TpyIire OTHOCUTCS ApA8o NPUHUMAMb MePbl K
noddepicanuro nopsdka Bo BpeMsI 3aceTaHU'.

IToMyuMoO Ha3BaHHBIX TPEX OCHOBHBIX (DYHKIIMIT Ha apOMTPasKHBINA CyI
BO3JIOXKEH ILIeNbld psm apyrux yHkumit. Tak, apOUTpaxkHBIA Cym 00sI-
3aH 3aKPEIUIATh B MMCbMEHHON (hopMe CBOU AEHCTBMS MM, IO KpaiHei
Mepe, BaXHEHIe M3 HUX, YTOOBI 00ECIIEYMTh BO3MOXHOCTH ITPOBEPKU
MX TIPABOMEPHOCTH BBICIIMMHU WHCTAHIIMSIMU. ApPOUTPAKHBIA CYI BBI-
MAeT JWIaM, YJIacTBYIOIIMM B Jiejie, KOIMM CBOMX IOCTaHOBJICHU, MC-
TIOJTHUTEJIPHBIEC JIMUCTHI, CIIPABKM M IPYTUe TOKYMEHTBI, OTHOCSIINECS K
TIPOM3BOJICTBY II0 A€y, OIpenessieT pa3Mep CymeOHBIX M3IepKeK, BO3Ha-
TpaXkIeHMs CBUIETENIe M OKCIIEPTOB, XPAaHUT JOKYMEHTHI, MCITOJTHSIET Cy-
NeOHbIe TTOPYYeHUsI IPYTUX CYIOB, B HEOOXOMMMBIX CIyJasix TIPHBIIEKAET B
MpOLIeCC HOBBIX YYaCTHUKOB, HAIIpaBIIIeT yJaCTHHMKAaM IIpoliecca cyued-
Hble M3BEIIEHUSI U TIPOLIeCCyabHbIEe TOKYMEHTHI, TpeIIaraeT CTOpoHaM
3aKJIIOYUTh MUPOBOE COTJIAIIIEHUE.

TexcT 3aKOHOB He Bcerma OMHO3HAYeH, OOCTOSITEILCTBA JIeIa He BCET-
JIa MOTYT OBITh BOCCO3IaHBI 0e3 COMHEHUsI B MX JAEHUCTBUTEIBLHOCTH, a Cy-
IIbST — BCETO JIUIIIb YeJI0BEK, KOTOPOMY CBOMCTBEHHO OIIMOATHCS, TIOITO-
My JeSITeTbHOCTD Cyla II0 TIPOBEpKe TpeOOBAaHMII CTOPOH M BBIHECEHUIO
pelIeHNI SIBIISIETCSI CJIOXHOM 1 TpeOyeT OT Cydeil 1IeJI0ro psoa KadecTB,
TaKUX,KaKOecnpucmpacmHocma, lopuou4eckKoeoopazoéanueunpaKmuyec-
Kuii onvim, Jcumeiickuii onvim u 6ezynpeunas Hpascmeernnocms. QdecIie-
YUATh HATMYME TUX KAYeCTB IPU3BaH OCOOBIN MOPSIOK OTOOpa M Hamese-
HUS CyIei TTOJTHOMOYMSIMU, a TaKKe PSIIT IIPaBUJI ACSITEIBHOCTH CyIEi.

ApOUTPaKHBIMU CYIBSIMU SIBJISIIOTCSI JIMIIA, HaleJeHHbIE B KOHCTUTY-
IIMOHHOM TIOPSIIKE TTOJTHOMOYMSIMU OCYIIECTBIISITh TIPaBOCYyIME W MCITON-
HSIOIIME CBOM OOSI3aHHOCTH Ha IpodeccroHalbHOI ocHOBe. TpeboBa-
HUSI, TIpeIbsIBIIIEMbIe K CYIbsSIM, 3aKpeIIeHbl B 3aKOHE O CTaTyce CYIeH.
Cynbeii apouTpaxHoro cyaa cyobekta PO MoxeT ObITh TpakKIaHUH, UME-
IOIIMIA BBICIIIEE IOPUAMIECKOe 00pa3oBaHKe, JOCTUTIIINIA Bo3pacTa 25 JieT
¥ MMEIOIIMIA CTaX pabOTHl MO I0pUANYEecKOor Impodeccu He MeHee IISITH
set. Cynps 00s13aH HEYKOCHUTENIbHO cobmonate KoHcturymio u npyrue
3aKOHBI; CyIbsl TIPY MCTIOJIHEHMHU CBOMX ITOJJTHOMOYMIA, a TAKXKe BO BHEC-
JIy’kKeOHBIX OTHOIIEHMSIX MOJDKEH M30eraTtb BCEro, 4TO MOIJIO ObI YMaJIUTh
aBTOPUTET CyneOHOI BIaCTH, JOCTOMHCTBO CYIbM WM BBI3BAaTh COMHEHUE

" O rpynmax ImoJTHOMOuMi cyma cM.: Bacvkoeckuii E. B. Y4eOHUK rpaKmaH-
ckoro mporiecca. Mocksa, 1917. Tepeusn. KpacHonap, 2003. C. 216.
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B €r0 OOBEKTUBHOCTH, CIIPABEIUIMBOCTH M OECIIPUCTPACTHOCTH. [esTesb-
HOCTD CYIIbM CBSI3aHa C ONPEAeICHHBIMM OrpaHMYeHUSIMU. Tak, Cymbs He
BIpaBe OBITH JEIyTaTOM, TPETEMCKUM CyIbeid, apOMTPOM, TIPUHAIEKATh
K TOJIMTUYECKMM MApTUSIM U ABVDKEHMSIM, OCYIIECTBIISTD IIPeATIpUHIMA-
TETBCKYIO IeATEIbHOCTD, a TAaKKe COBMEIIATh PabOTy B TOJDKHOCTH CYIbU
C APYToil oIutaunBaeMoii paboToit, KpoMe HAaydHOM, MPeITogaBaTeIbCKOM,
JIMTEpATYypPHOI U MHOM TBOPUYECKOM AesITEIbHOCTU.

OT60p KaHAMAATOB Ha JOJIDKHOCTD CyIbU 1 TIOPSIIOK HaNeIeHUs Cylei
MOJTHOMOUYMSIMU OIIpenensieTcst CT. 5 u 6 3akoHa o craryce cymeit. KaH-
IUAAT Ha JOJDKHOCTh apOMTPaKHOTO CyIbU JOJDKeH coaTh KBaIMMUKAII-
OHHBIN 2K3aMeH, KOTOPBIM IPUHUMAETCS 3K3aMeHAIIMOHHON KOMMCCH-
eil, COCTOSIIE MPY COOTBETCTBYIOIIEH KBaTU(UKAIIMOHHON KOJUIETUUN
cyneit. Pemrenne kBanmpUKaIMOHHON KOJUIETHH CyIe 0 peKOMeHIaIlluu
rpakIaHrMHa Ha JOJDKHOCTD CYbM HaIpaBJISIeTCsT TpeacenaTeaio COOTBET-
CTBYIOIIIETO Cy/a, KOTOPBIM B Ciydae COIJIachs C YKa3aHHBIM peIleHreM
BHOCHUT B YCTAaHOBJICHHOM TIOPSIIKE TIPENCTaBIeHNe O Ha3HAYEHUN PEeKO-
MEHIIyeMOT0 JINIIa Ha JOJDKHOCTH cynb. Cymbu Briciiero ApouTpaxkHoro
Cyma P® naznauatorcsi CoBetom Deneparinu PeaepanpHoro CobpaHus
P® no npencraBnenuto Ilpesuaenra PP, koTopoe BHOCUTCS C y4eTOM
mHenus Ipencenarens Beiciiero Apoutpaxtoro Cyna P®. Cynpu ene-
palibHBbIX apOMTPaKHBIX CYIOB OKpPYroB HasHaudaiorcst IlpesumeHrom P®
no npeacrasienuo Ilpencemarens Beicirero Apourpaxtoro Cyma Pd.
Cynbu apOUMTpaxkHBIX CymoB HaszHawaioTcs [IpesumeHtrom P®P mo mpen-
craBieHuto Ilpeacenarens Briciiero ApourpaxkHoro Cynma PD ¢ yuetom
MHEHMST 3aKOHOMATEIbHOTO (IIPEeICTaBUTEILHOIO) OpraHa COOTBETCTBYIO-
1ero cyonekta P®D.

B cootBercTBUM cO cT. 14 3aKoHa O CymeOHONM CHUCTeMe ITOJTHOMOYMS
cyneit ¢emepasbHBIX CyIOB HE OIpaHMYEHBI OIpPeNeIeHHBIM CPOKOM.
[IpaBrio HeCMEHSIEMOCTH Cyleil YCTAHOBJIEHO KaK OIHA M3 TapaHTUH WX
He3zaBucuMocTd. OmHAKO TaHHOE IIPaBUJIO HE HOCHUT abCOIIOTHOIO Xa-
pakTepa, ero aeiicTBue orpaHmyeHo cT. 11 3akoHa o craryce cymeir. Ap-
OMTPaXKHBIN Cyobs, 3a MCKIIOYEHMEeM cyneil Briciero ApOuTpakHOTO
Cyma PO, B nepBbIil pa3 Ha3HAYaeTCsI HA JOJDKHOCTh CPOKOM Ha TPU roja,
10 UCTEYEHUM KOTOPOTO OH MOXKET ObITh Ha3HA4YeH Ha Ty Xe OJDKHOCTH
0e3 orpaHMYEeHUST CPOKA MTOJTHOMOYMM 10 JOCTYDKEHUSI UM IIPENeIbHOTO
BO3pacTa MpeObIBaHMST BIOJDKHOCTHU 