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BBEOEHWE

Hacrosmmit yueOHUK <«AJBOKaTCcKasl NesITebHOCTb U aji-
Bokarypa B Poccuiickoit @enepaiuy» npegHa3HavyeH AJ1s MOj-
TOTOBKM IOPUCTOB K paboTe B aABOKAType B KayecTBE ajBO-
KaTa U COIEPXXUT OCHOBHBIE BOIIPOCHI, Kacamolluecsi oOIeit
XapaKTEepUCTUKU aIBOKATypbl W aJBOKATCKOW JAesTeIbHOC-
TU, WCTOPUU Pa3BUTUSI POCCUICKON aJaBOKATYphl, MPUHIIMU-
MOB €€ OpraHM3alliu, OpPaTOPCKOTO0 MCKYCCTBA, ATUYECKUX
OCHOB TIpodpeccum aaBoKara.

ABTOpOM M3JI0KEHBI B 0000IIEHHON (popme oOI1IeTeopeThIec-
KHUe TMpoOJeMbl alBOKATyphl, 3alayd CETOMHSIIHETO MTHS U IyTH
pa3Butusl. JeTaabHO oTpaboTaHbl M U3JIOXEHBI B BUIE aHAIM3a
MpUMEpPbI PabOThl U yYaCTUs aBOKATa B Pa3IMYHBIX BUIAX CYIO-
MPOV3BOJICTBA 1 HA CTaUsIX CIEACTBUs. Paz0ouparorcst mpuemMsl U
TaKTHKa OMpoca CBUIETENIE, CrocoObl cOopa 10Ka3aTesIbCTB, YTO
SIBJISIETCSl HOBBIM B JIEATEIbHOCTU aIBOKATOB B COOTBETCTBUU C
VYITIKPO.

IMpoucxonsimast B Poccuu nemokpaTusalus MOJUTAYEC-
KO YU 9KOHOMUYECKOW CUCTEMbI, KOHCTUTYLIMOHHOE IPOBO3T-
JlallieHue TPaBOBOTO COLMAIBHOIO TOCYAapcTBa BbI3bIBa€T He-
00XOIMMOCTh KOPEHHON peopraHu3aluu (GpopM U MeTOIOoB Je-
SITEJIBHOCTU TPAaBOBBIX WMHCTUTYTOB U JOOPOBOJBHBIX 00be-
JWHEHWI, CBSI3aHHBIX C 3alllUTON TpaB M 3aKOHHBIX MHTEpe-
coB TpaxnaH. Baxwheiiliee Mecto B 9TOM mpoliecce 3aHUMaeT
COBEPILIEHCTBOBAHME alBOKATypbl — WHCTUTYTa IpaXIaHC-
KOro oOIlecTBa, KOTOPBI TECHEWIIMM 00pa3oM CBsI3aH C OX-
paHoOil TpaB M 3aKOHHBIX MHTEPECOB (PUBMUYECKMX U FOPUIM-
YECKUX JIUII.

Adeokamypa — 3mo 6adcHelluull npagoeoil UHCMUMYM
A060e0 eocydapcmea, cmoAWUll HA 3aujume OCHO80N0AA2A-
rowux npae epaxcoan u ux obsedureruii. OT TOro, HaCKOJb-
KO OHa CWIbHA, OPraHM30BaHHA, 3aKOHOJATEJIbHO 3allMIIIe-
Ha, B 3HAUWTEJIbHOW CTENEeHW 3aBUCUT YBEPEHHOCTb KaXKIOTO
rpaxaaHWHa B CBOeM OJarornoyiydyuy, B ycrexe MpearnpuHu-
MaTeiabcTBa. B Poccuu ke mpu HaJIM4WW TPAIULIMOHHOTO



MPaBOBOTO HUTWJIM3Ma OTHOIIEHME K aaBOKaType M amaBOKaTy
ObUIO M MOAYacC OCTaeTCs B OMNpEHC/ICHHON CTEIeHM HeraTuB-
HBIM, OCOOGHHO CO CTOPOHBI IIPABOOXPAHUTEIBHBIX OPIaHOB.
ABOKAT 4acToO BOCIIPMHMMAeETCSl KakK JIMIIO, 3alllMIIaiolee
MPeCcTyMHUKa WM HempaBoe aeyio. Mexmy TeM IJIaBHOe IIpel-
Ha3Ha4YeHMUE agBOKATyphl COCTOMT B OKa3aHWU IOPUAMYECKOM
IIOMOILIM BCEMY OOIIECTBY M €ro 4ieHaM M 3allluTe IpaB U
CcBOOOI. AIBOKAT 3alllMINAcT 3aKOH OT IPOM3BOJa, a I03TO-
My OESITeJIbHOCTb aJBOKaTa OTBeYaeT KaK MHTepecaM KOHK-
PETHOrO TpaXXJaHWHA WJIM OpraHM3alluM, TaK U ITyOJIMYHO-
MpaBOBBIM MHTEpecaM IocCyldapcTBa M OOIecTBa B lieJioM. B
MocJieIHee BPEMsI 3TO MHOTME OCO3HAaJIM, M OTHOIIEHUE K af-
BOKaType B OOIIECTBE XOTS M MEIJIEHHO, HO MEHSIEeTCS. DTo
3aCTaBjIsIeT BJIACTb OYEHb OCTOPOXHO OTHOCHUTBCSI K BOIIPO-
caM 3aKOHOJATEIbHOTO peOpMUPOBAaHUSI aABOKATyphl. Y mpu-
HaTue HoBoro MenepanbHoro 3akoHa «00 agBOKATCKOM maesi-
TeJbHOCTU U anBokatype B Poccuiickoit ®enepamuu» maer
HOBBIM MMITYJIbC Pa3BUTHIO aJBOKATyphl B CTpaHe.

AnBokaTypa IIpeACTaB/IsIeT COOOM ITOCTATOYHO CJIOXKHYIO
COLIMAJIGHYIO CUCTEMY KaK II0 XapaKTepy BBIIIOJIHSICMBIX 3a-
Jay, Tak U mo dopmMaM U BUIAM 0OOpa3ylolIUX CTPYKTYp, MO
B3aMMOOTHOIIIEHUSAM C IPaBOOXPAHUTEIbHBIMU OpPTaHaMu M
KJIMEeHTaMM, IO IIMPOKOMY MOMI0 AESITEIbHOCTH, OCOOCHHOC-
TSM IIPAaBOBOTO M 3TUYECKOIO PEryJvMpoBaHUS, W II03TOMY
MHOI'O CIMOPOB M pa3HOIJIaCUil BbI3BIBAET YacTHasl IOpUAUYEC-
Kasl MpakTHKa, €€ MeTombl U (hOpMBbI OILIATHI.

Ponp u BamstHUE amBOKaTyphl B LIMBWJIM30BAHHOM MUPE
HeJb3sl HeooolLleHUBaTh. MICTOpUYEeCKUii OMBIT ITOKa3bIBaeT,
KaKoil CWJIOM M KaKWUM BIIMSIHMEM 00Jalaiy aJBOKAaTHl B pa3-
HBIX CTpaHaxX B pa3Hble 3TOXMU.

1o Huuepon u lait FOmit Lle3aps B JpeBHeM Pume, 310
XK. Hanron,, M. PobGecribep Bo BpeMeHa Benukoit ®paniiys-
ckoii pesomonu, 310 A. JImakonbpH n T. Ixxedepcon B CILA,
1O. Jduzpasmim u . JInoitn-Ixopmx B AHriuu, M. T'aHau B
WNHauu ¥ MHOrue Apyrve BUAHBIC IOJUTUYECKUE ACSATENH,
KOTOpbIe HAYMHAIM CBOIO Kapbhepy B KavyeCTBE aaBOKAaTOB,
YTO, HECOMHEHHO, 0Ka3aji0 BJIMUSHUE Ha BCIO WX AAIbHEHIIYIO
cyab0y M Ccyap0y MX HapOdOB.

Mmena pycckux aaBokatop — ®.H. Ilnesako, B.JI. Crma-
copnya, H.I1. KapoueBckoro, A.M. YpycoBa 1 MHOTMX JIpy-
IMX — TaKXe M3BECTHBI BCEMY LIMBUIM30BaHHOMY Mupy. W
HECMOTpsI Ha 3TO, CpeAy IOPMCTOB, 3aHMMAIOLIMXCS IpoOdIie-
MaMM aJBOKATyphl, CYILECTBYIOT CEPbhE3HbIE PACXOXICHUSI BO
B3IJIsIIaX Ha CyTh M 3HayeHue amBokaTypbl. IOpummyeckas
HayKa II0OKa He MMEEeT HUKaKMX OIpeleeHHBIX pEeKOMEH/a-



M B 3TOM OTHOIIIEHWH, KPOME OIHOW: alaBOKaTypa B LIEJIOM
M aJBOKaT B YACTHOCTU JOJDKHBI CTPOTO UM HEYKOCHUTEILHO
CTOSITh Ha CTpaxké 3aKOHA M 3allUILATh €ro OT JIIOOBIX MOCs-
raTeJIbCTB KaK CO CTOPOHBI BJIACTH, TaK U CO CTOPOHBI OT-
JIEIbHBIX TPaXKJaH, BO UMSI KaKuX Obl 1iejeil OHU HU Ocylle-
CTBJISLIUCh.

B pabote ucrnonb3oBavch pasinuHbie UH(GOPMAIIMOHHbIE
WCTOYHUKM, TaKue Kak Iepuoauyeckas rnedaTb, MOHOIpa-
(bur U3BECTHBIX aJABOKATOB, UCCJIENOBAHMS MO UCTOPUU aBO-
KaTyphl, TPYObl AesTeNield TPaBOBOM MBICIM, BHYTPEHHHE IO~
KYMEHTBI IOPUANYECKUX KOJIJIETMH, peurd HbIHE JEeMCTBYIOIINUX
aJIBOKaTOB M 00pa3lbl WX ITOKYMEHTOB.

Y4yeOHUK paccuMTaH Ha CTYJEHTOB, acClIMPaHTOB W Mperno-
JlaBateyieil opuandyeckux (hakyabTETOB BBICIIUX YYEOHBIX
3aBeICHUI, a PaBHO BCEX, KTO MHTEPECYETCS COBPEMEHHBIMU
npoGieMaMy  aJIBOKaTyphbl.



MNABA 1. MOHATUE, 3AOAYU, DOPMbI AIBOKATYPbI U
EEAEATE/IbHOCTb

1.1. MNoHsiTe apBOKaTypbl, €e 3Ha4YeHNe U AeATeSIbHOCTb

Aodsoxam (ot nmar. advocates — TIpM3BaHHBIN; aHTJI. lawyer,
barrister, advocate) — ropucm, okazviearoujuli NPogeccuoHanb-
HYI0 Npaso8yd NOMOULb NOCPEOCMEOM KOHCYAbMAUULL, PeKo-
MeHOayuil, 3auumbl 008UHAEMO20 HA 8CeX CMAOUAX CAe0CMEUsL
u cyoa, npedcmasienus UHmMepeco8 nNomepnesuiux u m.o.

B JIpeBHem Pume (B mouMmmepcKuii mepuoa) agBoKaTaMu
Ha3bIBaIM POACTBEHHMKOB M IPY3€i TSDKYILErocsi, KOTOPBIX
OH TIPOCWJI COMPOBOXIaTh ero Ha cyn. Bo Bpemena Pumckoii
UMIIEPUHA 3TUM TEPMMHOM CTajii O0O3HAYaTh CyAeOHBIX 3a-
IIUTHUKOB.

B EBpore, kak B HaykKe, TaK M B 3alagHOEBPOIEUCKUX
s3bIKax, ¢ TEPMUHOM <«aaBokarypa» (advocatio, lawocatio,
abogacia, the advocacy m ap.) coegmHSIeTCS TIOHSITHE HesI-
TEJIbHOCTH, OTJIMYHOI OT ACATEIbHOCTH IIOBEPEHHBIX, YTO
noapasyMeBaeT (yHKIMOHUPOBaHUE crenuaibHoro CocioBus
MpodeCcCUOHATBHBIX IOPUCTOB.

B pycckoM pasroBOpHOM S$I3bIKE TEPMUH <«aIBOKaTypa»
cTajl o3Hayatbh ¢ cepenuHbl XIX B. mpodeccrio aaBOKaToOB,
OTJIMYAIOLIMXCSI OT OKAa3bIBAIOIIMX IOPUANYECKYIO MOMOIIb I0-
BEpPEHHBIX, KOTOpbIE MOTYT U He ObIThb lopucTamMu. Takxe
TEPMUHOM <«aJBOKaTypa» 00O03HAYaJIOCh OOBEIMHEHHWE aaBO-
KaTOB B KaKylo-JIMOO CTPYKTYpY.

B coserckuit mepuon (1917—1991 rr.) 3TOT TepMHMH cTan
0003HayaTh OPUCTOB-NPODECCUOHATIOB, OOBEIUHEHHBIX B KOJI-
JIETUU [JIsI OKa3aHWsS IOPUAMYECKON MOMOIM (PU3NIECKUM U
IOPUAMYECKUM JIMIaM (pa3bsICHEHHWE IIPaBOBBIX BOIIPOCOB,
COCTaBJICHHME JIOIOBOPOB, XaJoO, IIPEICTaBUTEJIBCTBO B CyIe
U T.I.), TaK KaK KOJUJIETMU aABOKATOB SIBJISIUCH IIpaKTUYeC-
KA €IMHCTBEHHON (hopMOil OObEeAMHEHMS JIMII, OKA3bIBAIOIINX
IOpUINYECKYI0 ITOMOIIb Ha IPO(eCCMOHANIBHON OCHOBE.

B coBpemeHHOl Hayke OOJBIIMHCTBO YYEHBIX, 3aHUMalO-
IIUXCST MCCENOBaHUAMU B 00JIacTM agBOKATyphl M aIBOKaT-
CKOI JIesITeIbHOCTU, CXOAUTCS BO MHEHUM, UYTO adeoKam-
CKOIl 0esimeabHOCMbIO A8A5eMmCsl IOpUOUUecKast NOMOULb, 0Ka-
3bl8aemMas Ha NPogheccUoHaNbHOl 0CHO8e PU3UYEeCKUM U IOPU-
JuvecKuM AUUAM HYmeM HNpago8o2o KOHCYAbMUPOBAHUS.,
OPeaAHU3AUUU 3aAUWUMbL UAU NPeOCmABUMENbCMEa UHmMepe-
C08 8 KOHCMUMYUUOHHOM, ePadCOAHCKOM, apoumpaicHom,
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AOMUHUCIMPAMUBHOM U Y20A08HOM CYOONpPOU3800cmee; npe-
docmaenenuss UHbIX 6UO08 OPUOUUECKOl NOMOWU 8 COOM-
semcmeuu ¢ 3axonodamenvcmeom Poccuiickoii Dedepayuu.

AnBoKaTcKas AESITEIbHOCTh HE SBJSETCS IIpeAlpMHUMA-
TEJbCKOMU.

He siBasieTcss amBOKaTCKOM JesITEILHOCTBIO IOPUAMYECKAs
IIOMOIIlb, OKa3blBaeMasl KIMEHTaM:

— paboTHHMKaMHM IIPaBOBBLIX CIYXO MpPEeANpUSITHI, YIpexK-
JEeHWII U OopraHM3aluii He3aBUCUMO OT (hOpPMbI COOCTBEHHOC-
TH, a TakXXe COTPYIHMKAMU OpPraHOB T'OCYIAapCTBEHHOI Biac-
TH U OPraHOB MECTHOTO CaMOYIIPaBIICHUS;

— BHanebllaMd M PabOTHMKAMM 3aperuCcTPUPOBAHHBIX B
YCTaHOBJICHHOM TIOPSIIKE OpraHM3allvii, XO3sSHCTBEHHBIX 00-
IIECTB M TOBAapUIIECTB, OKAa3bIBAIOIIMX OPUAUMYECKUE YCITy-
I, a TaKXKe VWHAMBUIYAJIbHBIMU IIpeAIIPUHUMATEIISIMU,

— HOTapuycaMM, NMaTEHTHBIMM WMJIM YaCTHBIMU ITOBEPEH-
HBIMU JTMOO APYrUMU JIMLIAMU, KOTOpbIE 3aKOHOM CHelUalb-
HO YITOJIHOMOYEHBI Ha BeJcHME CBOell IpodeccroHaNIbHON Oe-
SITEJIbHOCTU, HE CBSI3aHHOI C aJBOKATCKOM.

B panpHelilieM MBI OygeM paccMaTpuBaTh Oojiee ITOIpO0-
HO (haKTOPBI, BIMSIONIME Ha aIBOKATCKYIO NESITEIbHOCTD, Ie-
Japlyo ee Oosee MpodecCHUOHANbHOM, OPUANYECKU 0(popM-
JICHHOM M Haxopslleiics IoI BHYTPEHHUM KOHTPOJIEM COO0-
1IecTBa aaBoKaToB. M3 cKa3aHHOIrO MBI J€JlaéM BBIBOJI, YTO
adeokam — 3mMO AULO, KOMOpoe 8 YCMAHOBAEHHOM 3aKO0-
HOM nopsi0ke NOAYYUAO cmamyc adeoKkama u npaeo Ha Ocy-
wiecmenerue adeoKamcKkoi OesmenabHOCmu.

AIIBOKaT HE MOXET COCTOSITh Ha TOCYIAapCTBEHHOM CITyxKOe
WIM 3aHUMaTh OIUIAYMBAEMYIO MOJDKHOCTh B OpraHaXx MeCTHOTO
caMoyIpaBlIeHnsI. MHeHNe y4eHBIX M IIPaKTHMYEeCKUX pabOTHHU-
KOB II0 3TOMWY MOBOAY OAMHAKOBO. CIIOPBI BEI3BIBAET 3aHSITHUE
aIBOKATOM KOMMEPUECKOW WU TIPEeAPUHUMATETLCKOM NesITe b
HOCTBIO. B 3TOM BoOIpoce MHeHUs pacxomarcs. Ha Hamr B3rsim,
BO3MOXHOCTh aIBOKAaTa 3aHUMAaThCsl IIPEAITPUHIMATEIIHCKOM e~
SITeJIbHOCTBIO JTOJDKHA HAXOAMTHCS IO €r0 BHYTPEHHUM KOHT-
pOJIEM M TPaHUIIbI €€ OIPENEIISIIOTCS aIBOKATCKOM 3TUKOMN.

IIpaBoBOi1 cTaryc agBoKaTa MOIBOAWUT Hac K (hopMyJu-
pPOBKE IIOHSITUS <«adBOKaTypa» B COBPEMEHHOM 3BYYaHUM, U
MBI MOXEM CKa3aTh, YTO adgokamypa Aeasemcs npogeccuo-
HAABHLIM CO0OWECMBOM AUY, NOAVHUBUWUX CMAMYC A080Ka-
ma u 3anumarouwuxcs adsokamckoi desmeavHocmoio. He
BXOISI B CTPYKTYpPY T'OCYIApCTBEHHOI BJIACTM M OPTraHOB MecC-
THOTO CaMOYIIpaBJieHUs, aJaBOKAaTypa MOXeET M JOJDKHA CIIy-
XKUTh WHCTPYMEHTOM TPaXXIaHCKOTO OOIIeCTBa, C ITOMOIIbIO
KOTOPOTo OOIIECTBO COXpaHsieT OajjaHC MeXIy TroCylIapCTBEH-



HBIMU MHTEpecaMM U MHTEepecaMU OTHC/IbHBIX IpaxkiaH. B
5TOM, OYEBUIHO, M COCTOMT IJIaBHAasI 3amadya aJBOKATyphI,
pelreHre KOTOPO# MTOCTUTAeTCS depe3 OIpeaesieHHBIC ITPaBoO-
Bble MEXaHWU3MBI, VUMTHIBasg TO, YTO 4YeJIOBEK, €ro IpaBa W
CcBOOOIA ABJSIOTCS BBICLIEN LEHHOCTHIO.

TaknM oOpa3oM, OCHOBOM M IIEHTPOM ITPAaBOBOM CHUCTEMBI
Poccun nmoimkeH OBITH 4YeIOBEK, 3alllMTa €ro mIpaB M CBOOOI,
U 3aJada agBOKATyphl — BCEMEPHO 3TOMY COIECTBOBATH.

DTN TOJ0XEHUsT 3aKperieHbl B HoBoM DenepaibHOM 3a-
KoHe «O0 agBOKAaTCKOU HeATeTLHOCTHM M amBokatype B Poc-
cuiickoii ®enepannii», ndganHom B 2002 r.

1.2. 3apaun apBoKaTypbl

HecMoTpss Ha ycmims 1O TMOBBIIIIEHWIO YPOBHSI TIPaBOBOIA
KyJIbTYPHl HAaceJeHUs, IMOTPEOHOCTh B IIOJYYEHUM IOPUOM-
YeCcKOM MOMOIIM He yTpaymBaeT CBoel 3HauyMmMmocTu. Ilocie-
JIOBaTeJIbHOE yperyJIupoBaHNE B HOPMATUBHOM IIOPSIIKE BCE
Oosiee IMIMPOKOro Kpyra OOILIECTBEHHBLIX OTHOIUEHUN OTKIU-
KaeTCs BOBJICYEHHOCTBIO HAcCeJICHHWsSI B ITPABOOTHOIIEHUS II0
MOBOAY, HampuMep, pabOThbl, y4yeObl, MOJIY4eHUSI MEIUIIHC-
KMX YCIYT ¥ y4acTUSI B ICATEIBHOCTU OOIIECTBEHHBIX OOBC-
IuHeHW#, BBIOOpax. [losToMy ToTeHIMaNbHAas WM pealb-
Has IOTPeOHOCTh B KBaMM(HIMPOBAHHONW ITOMOIIM IOPHCTa
MOXET BO3HUKHYTh MPaKTUYSCKU Y KaxKOoTo.

[apaHTHg TOCymapCTBEHHOW 3aIllMTHI TIpaB W CBOOOI dUe-
JIoOBeKa, 3akperyieHHad B cT. 45 KoHCTUTYLIMH, OOYCIIOBIIN-
BaeT rapaHTUM Ha MOJy4YeHHe KBaIU(HUIMPOBAHHOI IIpaBO-
Boi Tmomor. KOHCTUTYLIMOHHAsT HOpMa II0 TOBOAY 3alllMTHI
CBOMX TIpaB M CBOOOI BCEMHU CITOCOOaMM, He 3aIlpelleHHBIMU
3aKOHOM, TpeOyeT 3HaHWiIl He TOJBKO 3THUX 3allpeTOB, HO W
MeXaHM3MOB 3alllUTHI IIpaB ¥ CcBOOOA 4eynoBeKa. KBamudbuim-
poBaHHasI MOMOIIb IOPUCTOB MOXKET BBIPaXKaThCsS B OIpele-
JICHWHW OpraHa, ITOJHOMOYHOTO pa3pelivTh XXKajoOy WM 3a-
SBJICHWE;, B TOMOIIY TI'paXIaHWHY B COCTAaBICHUU TOKYMEH-
TOB, B y4aCTUU B CylJaX B KadyeCTBe IpeICTaBUTEJICI, HAIIpH-
Mep, UCTIOB, OTBETYMKOB, TPETHUX JIMI[ B TPaxkKIaHCKOM Cy-
JIOTIPOU3BOACTBE M T.II.

IOpnnmaeckue cayXKObI CTa HEOOXOOWUMOI CTPYKTYPHOI
eIMHUIIET MWHUCTEPCTB M BEIOMCTB, OPraHOB TOCYIapCTBEH-
HOM BJIACTM M MECTHOTO CaMOYIMPAaBJICHUSI, MHOTMX IIPEIIIPH-
SITUM, YIpEXKICHUM, OpraHMU3allMii, OOIIECTBEHHBIX OOBEIM-
HeHni. B HMX paboTaioT I0pUCTHI, CIIEIUAIM3VPYIOIINECS B
KOHKPETHBHIX cdepax, B 0ojice Y3KMX BOIIPOCAX.
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Yacth MOTpeOHOCTE B IOPUAMYECKON TMOMOIIU YAOBJIET-
BopsieTcs 4epe3 HotapuaT. OcHoBbI 3akoHopateabcTBa PP o
HotapuaTte oT 11 deBpans 1993 r. Ne 4462-1 npeanuceiBa-
0T HOTapuaTy 3alluTy TpaB M 3aKOHHBIX MHTEPECOB TIpax-
JaH W IOPUAMYECKUX JIUI[ TyTeM COBEPIIEHMSI HOTapuycamu
MPEAYCMOTPEHHBIX 3aKOHOIATEIbCTBOM HOTApUaJIbHBIX Jei-
cTBuii oT uMeHu Poccuiickoit Meneparun.

Hotapuycsl, Hampumep, yAOCTOBEPSIIOT CAEIKU, BbIIAIOT
CBUIETEIBCTBA O TpaBe COOCTBEHHOCTM Ha HOJIO B OOIIEM
HWMYILIECTBE CYMPYTOB, CBUAETEJILCTBYIOT BEPHOCTb KOMUA J0-
KYMEHTOB M BBINIMCOK M3 HUX, MOAMNUCEN Ha MOKYMEHTaXx,
nepeBojia JOKYMEHTOB C OHOIO si3blKa Ha JPYroil, mpuHUMa-
IOT Ha XpaHEHME JTOKYMEHTHI.

OxazaHue KBaJIUPUUMPOBAHHOW IOPUANYECKON ITOMOILU
rpaxjaaHaM W OpraHu3alusIM SIBISIETCSI TIPUOPUTETHOM 3ama-
yeil amBokaTypbl. OHa OTHefieHa OT rocynapcrba, 4em obec-
MeynBaeTCcsl ee He3aBUCUMOCTb: aJBOKAT MOXET IMPOTUBOCTO-
SITh WUHTEpecaM M CTPEMJICHUSIM MYOJUUYHBIX CTPYKTYp U UX
JIOJDKHOCTHBIX JIMII; HE MOXET JOMNpalliuBaThCsl B KayeCTBE
cBuaeTes 00 0OCTOSITENLCTBAX, CTABIIMX €My M3BECTHBIMU B
CBSI3U C BBITIOJIHEHUEM OOSI3aHHOCTE 3alllMTHUKA WIW Tpel-
CTaBUTES Tpo¢eCCUOHAIbHOIO Coio3a MO0 ApYyroil oolie-
CTBEHHOW OpraHu3aluu.

Cr. 48 4. 1 Koncruryuuu P® rapanTupyeT Kaxmomy
MpaBoO Ha MOJiydeHUE KBaTU(PUUUPOBAHHOW HOPUAMYECKON
TIOMOIIIM U peajbHOe HAIOJHEHUE 3TOM CTaThe Ha HACTOSI-
IIEM BTane MOXeT JaTh TOJbKO aaBoKaTypa. DTO J0CTUra-
eTCsl PSIZIOM YCTAHOBJIEHHBIX 3aKOHOM TPeOOBaHMU K KaHOM-
JIaTy Ha TIpaBO CTaThb aJBOKATOM: HAJIWYMEM OIPENeSIEHHOTO
cTaxa paboT 1O IOPUAMYECKUM CIIeLMaJIbHOCTIM, coadeit
KBIM(UKAILIMOHHOTO 3K3aMeHa, HaJMuMeM peKOMEeHIaluii
IPYruX agBOKaTOB WM APYTMMM TPEAbSBISIEMBIMU TpeOOBa-
HUSIMU, 0COOEHHO MOpaTbHO-3TUYECKOro MnaaHa. [Ipuyem kop-
Mopaluy aJaBOKATOB TPEOYIOT OT CBOMX YJIEHOB COOJIOACHUS
STUX TPeOOBaHMU MPU BBIMOJHEHUM aJBOKATCKUX (DYHKIUM
M HaKasblBaeT 3a WX HapyIIeHMUS.

D10 B 3HAYUTENIBHON CTETMEHW TapaHTUPYeT TO, 4YTO OKa-
3bIBaeMasi aJlBOKaTaMu lopuauveckas MoOMOIb SIBJISIETCS KBa-
JMOULIMPOBAHHOM.

Benuka u coluanbHasi posib aaBoKaTypbl. B ycioBusx,
KOrga Mbl CTPEMUMCSI K TOCTPOCHUIO MPaBOBOTO rocydapcTBa,
aZgBOKaTypa M €€ IPEeACTaBUTENIM IOJKHBI (opMUpOBaTH y
rpaxaH TpPaBWIbHOE TPEJICTaBJeHUE O TMpaBe U ero pojiu B
rpaXkIaHCKOM OOIIECTBE M TOCYIapCTBe; HeaapoM aaBoKaTy-
pa CUMTAaeTCsl MHCTPYMEHTOM TpaxkIaHCKOro OOIIECTBA U HE
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BXOJUT B CUCTEMY OPraHOB TOCYNAapCTBEHHOU BJIACTM U MECT-
HOTO CaMOYITpaBJIeHUS.

DTOT B3TJIsIA Ha amBOKaTypy BbIpaOOTaH HE CETOMHS, OH
MpoIIIeT IIPOBEPKY BpeMeHeM. Ellle M3BeCTHBIN TEOpETHUK aj-
Bokarypel E.B. BacbkoBckmii oTMedajl, 4TO <«TOJIbKO TIpHU-
3HaHWE aBOKATOB YITOJTHOMOUYEHHBIMU TIPEIACTABUTEIISIMU 00-
IIeCcTBa, a HE HaeMHBIMU IOCOOHMKAMM YAaCTHBIX JIMI], HAcT
agBOKaType IpaBO Ha CYIIECTBOBaHUE, M TOJBKO C 3TOM TOY-
KU 3peHUS MOXET ObITh J0Ka3aHa ee HeoOXoAMMOCTh . Ocobo
KBaTM(UIIMPOBAHHAS TIOMOIIb HEOOXOMMMa JIIOIIM, HaXOJs-
IIUMCS TIOA CTpaxei, T.K. B YCIOBUSIX HM3OJSIINU TOJBKO
OIIBITHBIM 3aIIUTHUK, KAaKOBBIM SIBJISIETCSI aIBOKAT, CITOCO-
OEH BBIMIOJHUTH TJIABHYIO 3a7adyy alBOKATypbl — OTCTOSITH
3aKOH, €CJIM OH HapylleH, T.K. 3aJadM, CTOSIIWEe TIeped ai-
BOKATypOi1, MOTYT OBITh MCIIOJTHEHBI TOJHKO HAa OCHOBE ITPUH-
LA 3aKOHHOCTHU.

1.3. ®opmbl opraHn3aumm agBoKaTCKON AeaTesIbHOCTU

Peanuu pa3BuTHSI SKOHOMUYECKUX OTHOIIEHWI Ha TeppH-
topun Poccuiickoit Denepauuu MpuBead K HEOOXOAMMOCTH
CO3JaHUsI HOBBIX (DOPM OpraHM3alMy aTBOKATCKOW AesiTelb-
HOCTH, T.K. cTapble (opMbl B BUIE IOPUINYECKUX KOHCYJIb-
TalMii yKe HEe COOTBETCTBOBAJIM BPEMEHH.

C cepenunbl 90-x rr. B Poccum cranu o0pa3oBBIBATHCS
agBoKaTckue (pupmbl, 0I0po, KabuHeTHl. B ycinoBusx meii-
CTBOBABIIIETO 3aKOHOIATEILCTBA OHU CO3MABAINCH C IIpaBaMu
IOpUINYECKUX KOHCYIbTAIUI, HO MO CYTU 3TU ObUIM HOBbIE,
0ojiee TIPOTPECCUBHbBIE CTPYKTYDHI.

[ToTpeOHOCTH B HUX BO3HHUKJA Cpa3y BBUIY YBEIWUYEHMUS
MaccuBa 3aKOHONATENIbCTBA, HOBBIX (DOPM SKOHOMUYECKOH Jie-
SITeJIbHOCTU, OypHOTO pOCTa 4Yuciia SKOHOMUYECKUX CTPYK-
Typ 1 opraHoB. KoMmepueckue 6aHKM, aKIIMOHEPHBIE OOIIe-
CTBAa W JIpyrMe SKOHOMUYECKUE CTPYKTYPHI OBICTPO YBEIWYH-
BAJINCh U HYXIAJIUCh B KBaTU(PUIMPOBAHHOW IOPUINYECKON
MOMOIIU, YTO TMOTpebOBajIo0 OT aABOKATOB U UX CTPYKTYpP
CTaTh HA TIYTh CMEIMATU3AIMK, TIPUCITOCA0IMBAsICh K HOBBIM
YCJIOBUSIM.

AIBOKaTbl CTaqu OOBEAWMHSATHCS IJIsl pEelleHMsT 3amad 3a-
Ka3uMKOB, W 3TU OOBEAVMHEHUsS IO TIpUMEPY 3amlagHbIX aHa-

' Bacvkosckuii E.B.. Bynyiee pycckoit anokatypsl. CII6.,
1893. C. 1314.
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JIOTOB CTajJld Ha3bIBaThCs aJBOKATCKMMU (dupmamu, OI0OpO,
KaOMHETaMH, OTJIMYACh APYT OT IpPYyra JUIIb YUCIEHHOCTBIO.
CTpyKTypHO 3THM aaBOKaTCKME O0pa3oBaHUS COCTOST U3
aIBOKATOB, ITOMOIIHUKOB aJBOKATOB M TEXHMYECKOIO Iepco-
Haja. Jlo HacTosIlero BpeMeHU BCe alBOKAThI SIBJSIMCH Ta-
KOBBIMU, €CJIU COCTOSIIM 4YIeHAMU KOJUIETUM adBOKATOB
cyobekTa. Ilpuuem komneruii B cyobekre Denepaiuy MOLIo
ObITh HecKoabKOo. Komiernu ObLIM 3aperucTpupoBaHbl B Mu-
HUCTEPCTBE IOCTULMM U PaBHBLI B IIpaBax MexXAy COOOIA.

AIIBOKaThl B IPOIIECCE OCYILECTBICHUs aIBOKATCKOW nesi-
TEJILHOCTH PaBHBI MEXIY CO0OW B IMpaBax M OOS3aHHOCTSIX.

AJBOKaTCKWII KaOMHET COCTOMT M3 OIHOTO aaBokKaTa, up-
mMa — m3 15—30 gemoBek, Oopo — m3 5—I10 dgemoBexk.

TexHuueckuii MmepcoHan COCTOMT M3 OyXraaTepoB, CeKpe-
Tapei, IporpaMMKUCTOB M T.II.

AnBoxarckue O1opo M (pUpPMBI CIIEIMATU3UPYIOTCS B OIpe-
NEJeHHbIX O0JACTSIX agBOKATCKOU NeSITEeIbHOCTHU: OOHM CIie-
LUAJIM3UPYIOTCA Ha I'paXXIaHCKMX, IPYTMe — Ha YTOJOBHBIX,
a TpeTbU — Ha apOUTpaXKHBIX Aejax.

®enepanbHblii 3aKoH «O0 agBOKATCKON HeATEIbHOCTH U
anBokarype B Poccuiickoit @enepann» 3akpenun 3TU Gop-
Mbl OpraHu3alMy 3aKOHOJATEJbHO, HO OJIHOBPEMEHHO OCTa-
BWJI U TPaIULMOHHBIE (DOPMBI — KOJIJICTUIO U IOPUANYECKYIO
KOHCYJIbTallMI0, — IIPUIaB UM HOBOE 3HAYECHUE.

1.3.1. AnBokarckuii KaOuHET

AZBOKaT, MPUHSBIIMI pelIeHWe OCYLIeCTBJSITh CBOIO
podeCCUOHANBHYIO AESITEIbHOCTh MHAUBUAYAJIbHO, OTKPHI-
BaeT aJBOKATCKWiIl KaOMHET, yBeAOMJsIsI 00 3TOM aIBOKaT-
CcKylo manaTty cyobekra Poccuiickoit @enepauuu. YBeIOM-
JIeHUe TIOAMNMUCHIBAECTCSl aJBOKATOM M HAIpaBIlsIeTCSI B aaBO-
KaTCKylo Tajiaty cyobekta Poccuiickoii Denepaunu 3akas-
HBIM IMCbMOM. B yBemomieHMM yKa3bIBalOTCSI CBEICHUSI 00
aJBoOKaTe, aJpec aJBOKATCKOro KaOWHeTa, MOPSIIOK OCy-
IIECTBJICHUSI CBSI3U C aJBOKATCKOW majiaToil cyowbekta Poc-
cuiickoii Megepaunu, a Takxke Opyrue HeOOXOOMMBIE CBe-
geHus. HorapuanbHOo 3aBepeHHAas] KOMUS YBEIOMJICHMS
MpeACTaBIsIeTCsI B aABOKATCKYlO majary cyobekra Poccuii-
ckoii denepauuu.

AIBOKaTCKUIA KAOMHET He SIBJISIETCS IOPUINICCKUM JIULIOM,
MMeeT pacueTHbI M JApyrve cueta B OAHKAaX W MHBIX KPEIUT-
HBIX OpPraHM3allMsIX B COOTBETCTBMM C 3aKOHOAATEIbCTBOM
Poccuiickoit Penepatiny, a TaKXKe medyaTh, IITAMIIB M OJaHKHA
CO CBOMM HaMMEHOBaHMEM M yKa3aHueM cyObekTa Poccuiickoit
®enepaliii, Ha TEPPUTOPUU KOTOPOTO OH OTKPBHIT.
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CornaiieHus: 00 OKa3aHUM IOPUIMYECKON TTOMOIIY B aaBO-
KATCKOM KaOMHeTe 3aKJII0YaloTCsI MEXAY aJBOKaTOM M KJIH-
€HTOM W PErucTPUpyloTCd B JOKYMEHTALMM agBOKATCKOIO
KabnHeTa. 3a HEUCIIOJIHEHWE WJIM HeHaieXallee MCIOIHE-
HUE B3JTBIX Ha ce0s 00s3aTebCTB aJBOKAT HECET OTBET-
CTBEHHOCTD, IPEeIyCMOTPEHHYIO 3aKOHOJATEILCTBOM Poccuii-
ckoit Menmepanuu.

1.3.2. AnBokarckoe 00Opo

JIBa u Ooyee agBOKATOB BIIpaBe YYPEIUTh aaBOKATCKOE
6ropo. OO0 yupeXIeHNM agBOKaTCKOTO OIOpO MapTHEPHI yBe-
JOMIJISIIOT aJBOKAaTCKylo majnary cyobekta Poccuiickoit Mene-
pauuu.

VYBenomiieHre MOAMUCHIBAETCS BCEMU TMapTHEpaMu M Ha-
MpaBJsieTcs B aaBOKAaTCKyl mnauaty cyobekTa Poccuiickor
®enepaliMy 3aKa3HbIM MUCbMOM. B yBemoMJieHWM yKa3biBa-
I0OTCSI CBEeJEHHUS O MapTHepax, aiapec aJBOKaTCKOro O1opo,
MOPSINOK OCYIIECTBIEHUS] CBSI3UM C aJBOKATCKOW TMajaToi
cyobekTa Poccumiickoit Penmepanuu, a Takke Ipyrue HeoOXo-
IuMble cBeneHUs. HoTapuaibHO 3aBepeHHasi KOIUS YBEIOM-
JIEHUsI TIPEACTaBIsSIETCS B aJBOKATCKYyIO IajaTy cyObekTa
Poccuiickoit ®enepainiu.

AIIBOKaTcKoe Olopo SIBJISIETCS] IOPUIANYECKUM JULIOM, UMe-
€T CaMOCTOSITe/IbHBIN OajlaHC, pacuyeTHBI U Apyrve cyeTa B
0aHKaxX W WHBIX KPEAUTHBIX OpraHU3alUsX B COOTBETCTBUM C
3akoHomareabcTBoM Poccuiickoit Penepaunu, a Takxe Iie-
YyaTh, MITAMIIBI U OJJAHKM CO CBOMM HaMMEHOBAaHWEM U yKa3a-
HueM cyobekTa Poccuiickoit @enepaliy, Ha TEPPUTOPUU KO-
TOPOTO OHO YUYPEXAEHO.

AnBokaTckoe Olopo BIpaBe C cOOJIOAEHUEM TPeOOBaHMMA,
MPEeAyCMOTPEHHBIX YacCTSIMU BTOPOWM U TpeTbell HacTosliei
CTaThM, OTKPHIBaTh (pUIMaIbl Ha TeppuTopuu cyobekTa Poc-
cuiickoii @enepalu, e OHO OCYIIECTBIISIET CBOIO Ipodec-
CUOHAJIbHYIO [eSTEJbHOCTh WJIM Ha TEePPUTOPUSX APYTUX
cyobekToB Poccuiickoit Menepamnun.

AIBOKaTbl, MpUHUMaeMble B aBOKATCKOe OIOpO IMOCie ero
perucrpaluu, CTaHOBSTCS MapTHEPaMU.

CornaieHus 00 OKa3aHUM IOPUIMYECKOMN MOMOIIM aIBOKAT-
CKMM OI0pO 3aKJIIOYAIOTCSl MEXIY aJBOKAaTOM W KIMEHTOM W
PETUCTPUPYIOTCSI B TOKYMEHTAllMM aaBOKATCKOro Omoopo. 3a He-
WCTIOJTHEHWE WJIM HeHaJylexalllee MCIOIHEeHWe B3SThIX Ha ceOst
00513aTENILCTB aJBOKATCKOE OIOpO HECET OTBETCTBEHHOCTb, IIpe-
JTYyCMOTPEHHYIO 3aKoHoHaTeabcTBOM Poccuiickoit Penepaiuu.

[Topsinok yrnpaBiaeHUs AeSITebHOCTbIO alBOKATCKOTO OIOpo
OIpeNessieTCsl er0 YCTaBOM M 3aKOHOM.
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1.3.3. Kosuierusi agBoKaToB

JBa m Oosiee agBOKATOB BIpaBe YYPEIUTh KOJUICTHIO ai-
BOKAaTOB.

Komnmernst amBokaToB SIBJIsSIeTCS HEKOMMEPYECKOM opra-
HU3allMeil, OCHOBAaHHOI Ha WICHCTBE, M NEUCTBYeT Ha OCHO-
BaHUM YCTaBa, YTBEPXICHHOTO €e YYpeIUTesIMU (majee Tak-
K€ — YCTaB), M 3aK/IIOYa€MOI0 MMM YIPEIUTEIBHOIO IOTOBOpA.

YupeautenssMid ¥ WIeHaAMU KOJUIETMM aIBOKAaTOB MOTYT
OBITh agBOKATHI, CBENEHMUS O KOTOPBIX BHECEHBI TOJBKO B
OIMH PETHUOHAJBHBIA peecTp.

B yupeauTtenbHOM [OTOBOpEe YYpEAUTEIU OIPEesIsioT yc-
JIOBUSI TIepenayu KOJIJIETMM aaBOKATOB CBOErOo WMYIIECTBA,
MOPSIOK YJ9acTUs B €€ ACSATEbHOCTH, ITOPSIOK U YCIOBHUS
IpreMa B KOJUIETHIO aIBOKATOB HOBEIX WICHOB, IIpaBa W OOS-
3aHHOCTH y4YpeIuTesicii (WIEHOB) KOJUIETMM aaBOKaTOB, IIO-
pPSIIOK M YCJIOBMSI BBIXOAa ydupeauTesiell (Y4IeHOB) U3 €e Co-
cTaBa.

VYcraB nojpkeH copepkaTh CAemyIolre CBeIeHUS O KOJLIe-
TUU:

1) HamMeHOBaHME KOJIETMU alBOKATOB,

2) MECTO HaxOXACHWS KOJUISTMU aJaBOKAaTOB,

3) mpemMeT M LeNu AESITEIbHOCTH KOJUIETMM alBOKATOB;

4) MCTOYHMKM OOpa30oBaHMSI MMYILIECTBA KOJUICTMU aIBO-
KaTOB M HAIIPaBJICHUSI €0 MCITOJIb30BaHUS;

5) mopafok YIpaBieHUS! KOJIJIETMEN aaBOKaTOB;

6) cBegeHus O (puaMaax KOJIJIETMM aJBOKATOB;

7) TOpSIIOK peopraHu3aluyd U JIMKBUIALMU KOJUICTUU af-
BOKaTOB;

8) TIopsIIOK BHECEHMST B YCTaB M3MEHEHUI M JOIIOJTHEHMUIA;

9) uHBIE MOJIOXEHMs, HE IPOTUBOPEYAIe HACTOSIIEMY
®enepanbHOMY 3aKOHY WM WHBIM (beepalbHBIM 3aKOHAM.

TpeboBaHUs y4peIUTEILHOIO AOroBOpa M ycTaBa 00sI3a-
TeJBHBI JIJI1 UCIIOJIHEHUS CaMOil KOJUIeTMEel amBOKaToB U ee
yupeauTeasaMu  (WICHAMU).

O0 yuypexaeHUU KOJIJIETMM aJBOKATOB €€ YYpeauTeNM Ha-
npasisgior B CoBeT aJaBOKAaTCKO# IMajaThl 3aKa3HBIM ITHCh-
MOM YBEIOMJICHUE, B KOTOPOM YKAa3bIBAaIOTCSI CBEIEHUSI 00 yd-
pEOUTENSIX, MECTO HAXOXICHUS! KOJJIETMU alBOKATOB, ITOPS-
JIOK OCYIIEeCTBICHUS TeaeOHHOM, TemerpadHOli, IMOYTOBOMA
1 MHOU cBs3M Mexmy COBETOM amBOKATCKOM IajaThl M KOJ-
JIeTMeil agBOKaTOB M K KOTOPOMY IIpMJIaraloTcs HOTapuajb-
HO 3aBepEeHHBIC KOIMU YYPEAUTEIHLHOIO JOroBOpa M YCTaBa.

Komrernst anBokaroB cuMTaeTcsl yUIpeXIeHHOM C MOMEHTa
€¢ TOCYNapCTBEHHOI perucTpauuu. ['ocymapcTBeHHasI peruc-
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TpallMs KOJUIETMM aJBOKAaTOB, a TakKKe BHECCHME B EAWHBIN
TOCYIApCTBEHHBIN peecTp IOPUAMYECKMX JIWIL 3aluCUh O Ipe-
KpallleHUU €€ JeSTeJbHOCTH OCYLIECTBISIOTCS B IOPSAKE,
ycraHoBieHHOM DenepallbHBIM 3aKOHOM O TOCYIapCTBEHHOM
pEeTUCTpallMK IOPUINIECKUX JIHII.

Konneruss anBoKaToB SIBASETCS IOPUIAMYECKUM JHUIIOM,
MMEET CaMOCTOSITEJIbHBbI OajaHC, OTKphIBAeT cyeTa B OaH-
KaX B COOTBETCTBMM C 3aKoHomateabcTBoM Poccuiickoit ®De-
Jepaluy, MMeeT Ie4YaThb, IITaMITbl U OJJAaHKU C agpecoM M
HAaMMEHOBAaHMEM KOJIJIETHMM aaBOKATOB, COAEpPXKAallWM yKa3a-
HUe Ha cyobekT Poccuiickoit ®Penepauuu, Ha TeppUTOPUU
KOTOPOro yupeXxaeHa KOJUIETUs agBOKATOB.

Konneruss amBokaTroB BIIpaBe co3daBaTh (uInanabl Ha
Bceil tepputopun Poccuiickoit ®Pepepannu, a Takxke Ha
TEPPUTOPUM MHOCTPAHHOIO TOCydapCTBa, €CIM 3TO Ipemayc-
MOTPEHO 3aKOHOJIATeJIbCTBOM JAHHOIO MHOCTPAHHOIO TOCY-
JapcTBa.

AIBOKaThI, OCYIIECTBIISIONINE aTBOKATCKYIO HESATEIbHOCTD
B ¢unanange KOJUIETMM aJdBOKATOB, SIBJISIOTCS 4JIe€HaMU KOJI-
JIETMM aJBOKATOB, CO3JaBIICH COOTBETCTBYIOIIWI (bUIMAI.

Caenenmnst 00 agBoKarax, OCYIIECCTBIISTIOIINX aIBOKATCKYIO
NeSITENbHOCTh B (DuiIvalie KOJUIETUM alBOKAaTOB, BHOCSTCS B
pervoHalIbHBI peecTp TOro cyobekTa Poccuiickoit Penepa-
LMY, Ha TePPUTOPUU KOTOPOIo CO3daH (pujmall.

CaeneHus 00 amBOKaTaxX, OCYIIECTBIISIONIMX aIBOKATCKYIO
JIeSITEeIbHOCTh B (bruiMajie KOJUIETMH aaBOKaTOB, CO3JaHHOM
Ha TEPPUTOPUU HMHOCTPAHHOI'O TOCYIapCTBa, BHOCSTCS B pe-
TMOHAJIBHBIN peecTp Toro cyobekra Poccuiickoit Denepaunu,
Ha TEPPUTOPUM KOTOPOIO YYpEeXIeHa KOJIJIETHS adBOKaTOB.

MmyliiecTBO, BHECEHHOE YUpPEIUTENISIMUA KOJIJIETUU aaBO-
KaToB B KauyecTBE BKJIANOB, MPUHAIJICKUT €if Ha IMpaBe COO-
CTBEHHOCTH.

YeHbl KOJUIETMM aJBOKATOB HE OTBEYAlOT MO ee 00s3a-
TeJIbCTBaM, KOJUIETUsI aJIBOKAaTOB HE OTBeYaeT IO 00si3aTelb-
CTBaM CBOMX YJICHOB.

Komnerusi anBokaToB B COOTBETCTBUU C 3aKOHOIATEIbCTBOM
Poccuiickoit Peaepauuu SIBASETCS HAJOrOBBIM areHTOM al-
BOKAaTOB, SBJISIIOIIMXCS €€ YJeHaMu, IO MOXOdaM, ITOJy4YeH-
HBbIM MMM B CBSI3U C OCYLIECTBICHMEM aaBOKATCKON NesiTesb-
HOCTH, a TaKXXe WX MpeacTaBUTESIeM II0 pacueTaM C JOBEpH-
TeISIMA W TPETBUMM JIMLIAMM W IPYTMM BOIIPOCAM, IIpemyc-
MOTPEHHBIM YUYPEOUTEIbHBIMUA JOKYMEHTAMM KOJIJIETMU aaBO-
KaToB.

Komnernst anBokatoB HeceT NMPEeAyCMOTPEHHYIO 3aKOHOAA-
TeabCcTBOM Poccuiickoit Denepaliii OTBETCTBEHHOCTh 3a He-
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WCTIOJTHEHWE WM HEHajJiexalllee MCIIOJHeHWe O00sI3aHHOCTeM
HaJIOTOBOTO areHTa WJIM TPeICTaBUTEIS.

CornanieHuss 00 oKa3aHWUM IOPUIAMYECKON MOMOIIA B KOJ-
JIETUM amBOKATOB 3aKIIOYAIOTCS MEXIy aaBOKaTOM W JOBe-
puUTeIeM W PETHCTPUPYIOTCS B TOKYMEHTAIIMM KOJUIETHU aji-
BOKATOB.

Konnernss amBokatoB He MOXET OBITH IpeoOpa3oBaHa B
KOMMEPUECKYI0O OpraHM3alyio WU JIIOOYI0 MHYI0 HEeKOMMEp-
YeCKyl0 OpraHu3aIuio. D10 MPOTUBOPEYUT 3aKOHY.

1.3.4. Opunnueckast KOHCYJIbTaIIMsI

B cayyae, ecnum Ha TeppUTOPUM OTHOTO CyAeOHOIo paiio-
Ha o0Ilee YMCIIO aJBOKAaTOB BO BCEX agBOKATCKUX 00pa30-
BaHMAX, PACIIOJIOXEHHBIX Ha TEPPUTOPUM TAHHOIO CymeO-
HOTO paiioHa, COCTaBJISIET MeHee OBYX Ha ONHOro denepaib-
HOTO CyIblo, aJBOKaTCKas Iiajara 1Mo MpeIcTaBJIeHUIO opra-
Ha TOCYIapCTBEHHOI BJIACTHM COOTBETCTBYIOIIETO CYyOBEeKTa
Poccuiickoii MDenepany yupexxaaeT OPUANIECKYI0 KOHCY/Ib-
TalUIo.

IOpuanueckast KOHCYIbTallUsI SIBJSIETCSI HEKOMMEPUYECKOM
opraHu3aiueil, co3maHHOil B ¢opMe yupexmeHus. Bompocs
CO3IaHUsI, peopraHn3alnu, Ipeodpa3oBaHus, JUKBUIAIIUN U
JEeATeIbHOCTA IOPUANYECKON KOHCYJIbTALlMU PeTyIupyloTcs
I'paxknanckum kogekcoMm Poccuiickoii @enepaunu, Penepanb-
HBIM 3aKOHOM «O HEKOMMEpYEeCKMX opraHm3anusx» u Dene-
paJbHBIM 3aKOHOM «O0 amBOKATCKOM AESTEIbHOCTH M aaBO-
katype B Poccuiickoit ®Denepaiiuu».

Bompochl, cBA3aHHBIE C TOPSIKOM W YCIOBUSIMU MaTe-
pHaJbHO-TEXHUYECKOro Oo0ecrnedeHUsT IOpUANIECKON KOH-
CyJIbTallMM, BBIACIACHUEM CIYXEOHBIX M KMJIBIX ITOMEIIe-
HUM JJ1 aABOKaTOB, HAMpaBJeHHBIX JJIsI pabOThl B IOpU-
IMYEeCKON KOHCYJIbTallMM, a TakKXKe ¢ OKazaHWeM (UHaHCO-
BOM ITOMOIIM aJBOKATCKOM mMajare IJis COAep>KaHWs IOpH-
JMYECKON KOHCYJIbTallMU, PETYIUPYIOTCSI 3aKOHAMM ¥ MHBIMU
HOPMAaTUBHBIMM TPAaBOBBIMU aKTaMU CyObeKTa Poccuiickoit
Denepaunn.

Cobpanue (KoH(pepeHIIMs) aaBOKATOB €XErogHo oTpe-
IeasieT pa3Mep BO3HarpaxineHHus, BBIMJIAa4YMBaeMOTro
aIBOKATCKOM MajaToil amBOKaTy, HAaMNpaBiIsSeMOMY IJIS
paOoOTHl B IOPUOMYECKONM KOHCYJIbTAllMM, a TaKXe CMETy
pacxoloB Ha CoOAepXKaHWE IOPUAMYECKON KOHCYJIbTALUMU,
T.€. B OCHOBHOM KOHCYJbTAllMM CO3JAIOTCS AJIs OKa3aHUs
IOPUANYECKON TMOMOIIM TpaXxmaHaM Ha Oe3BO3ME3THOM Oc-
HOBE.
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1.4. TapaHTUM HE3aBUCUMOCTU afABOKATCKON AEATEsNIbHOC-
TM U agBOKaTCKOW,HENPUKOCHOBEHHOCTU

s obecriedyeHUsT AeITeIbHOCTU U 3(PPEKTUBHOIO MCIION-
HEeHUS OO0SI3aHHOCTEN aaBoKara TOCyJapCTBO JOJDKHO TapaH-
THPOBATh aaBOKATCKYI0 HEIPMKOCHOBEHHOCTb. AIBOKATCKas
HEMPUKOCHOBEHHOCTh B COOTBETCTBUU C MEXAYHAPOIHBIM
MPaBOM — 3TO KOMIUJIEKC MEPONPUSITUIL B BUIE OpraHU3alM-
OHHBIX U TPABOBBIX TFAPAaHTUM TPABO3AIUUTHOM IEATEIIBLHOC-
TH aaBOKaTa B IIEJISIX OOECTeueHUs IOpUANYECKON ITOMOIIN
HaceJIeHWI0, 4TO SIBJsIeTCs] obecrieyeHWeM OTHOTO U3 OCHOB-
HBIX TIpaB yejoBeKa — TIpaBa Ha 3alluTYy.

B sTOi CBSI3M HEOOXOAMMO OPUEHTHMPOBATHCS HAa MEXIY-
HapOIHO-TIPaBOBbIE aKThl O POJM aJBoKaTa B OOIIECTBE.
B1o OCHOBHbBIE TIOJIOXEHUSI O POJIM aABOKATOB, MPUHSITHIE
VII Konrpeccom OOH mo npenynpexneHnio NpecTyIuIeHU B
1990 r. B Hpro-HMopke; OcCHOBHbIE NMPUHIIMIIBI, Kacaroluecs
ponu topuctoB, NpuHATHie KoHrpeccom OOH 1o mpemyrnpex-
JIEHUIO TIPECTYMTHOCTU M OOpaIlleHUIO C MPAaBOHAPYIIUTENISIMU,
MIPOXONMBIIIMM B aBrycte — ceHTss0pe 1990 r. B I'aBane. B
HUX TOBOPUTCS, YTO MPaBUTEJIbCTBA CTPaH IOJIKHBI obecre-
YUTh aJBOKaTaM cCleaylollee:

1) BO3MOXHOCTb MCHOJHUTH BCE UX MpodeccuoHaTbHbIe
00s13aHHOCTH 0e3 3aIlyTMBaHMsI, TIPETNSITCTBUIA, OGecrokoiicTBa
M HEYMECTHOTO BMEIIATe/IbCTBA;

2) BO3MOXHOCTb CBOOONHO TEpeIBUTaTbCs M KOHCYJIbTH-
poBaTh KJIMEHTa B CBOEH CTpaHE M 3a TPaHUILIECH;

3) HEBO3MOXHOCTb HaKa3aHUSI WM yrpo3bl TaKOBOTO U
OOBUHEHMS, aIMUHUCTPATUBHBIX, SKOHOMUYECKUX W APYTUX
CaHKIMI 3a JoOble NEMCTBUS, OCYILIECTBISIEMblE B COOTBET-
CTBUM C MPU3HAHHBIMU MPODECCUOHATBHBIMU OOS3aHHOCTSI -
MU, CTaHAapTaMu U 3TUYECKUMU HOpPMaMU;

4) Tam, tame 06e30MacHOCTb aaBOKATOB HAXOOUTCS TION yrpo-
3011 B CBSI3U C MCIIOJTHEHHEM IMPO(PECCUOHATBHBIX 00sS3aHHOC-
Teil, OHM MOJDKHBI OBITh aJeKBAaTHO 3allMIIEHBI BIACTSIMMU;

5) agBOKAaThl He JOJDKHBI UIEHTUGUIIMPOBATLCA C UX KII-
€HTaMU U JieJlaMU KJIMEHTOB B CBSI3W C MCITOJIHEHUWEM UX TpO-
(heccroHANBHBIX 00S3aHHOCTEIH;

6) cyn WAy agMUHMCTPaTUBHBINA OpraH He IOJIKHBI OTKa-
3bIBaTh B MPU3HAHWM IIpaBa alBOKara, MMEIOIIEro JOIMYCK K
MpaKkTUKe, MPeICTaBsITh UHTEPEChl CBOEro KJIMEHTa, eciu
STOT aJBOKAT He ObUT AMCKBATUGUIIMPOBAH B COOTBETCTBUM C
HallMOHAJILHBIM TIPABOM UM TIPAKTUKON €ro MpUMEHEHUS;

7) amBoKaT AOKEH 00J1anaTh YTOJIOBHBIM U TPAXKTAHCKUM
WUMMYHHUTETOM OT TIpECiIeNOBaHWI 3a OTHOCSIIUECS K ey
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3asiBJICHMS, CIeJIaHHbIE B IMUCBMEHHON WU YCTHOM (opme
MpU JOOPOCOBECTHOM WCITOJIHEHWM CBOETO J0Jira M OCYIIEeCTB-
JICHUM TIPpO(PEeCCUOHATBHEBIX O0S3aHHOCTEH B Cyme, TpuOyHase
WIK APYrOM IOPUANYECKOM WIM aIMUHHCTPAaTHUBHOM OpTaHE;

8) 00s13aHHOCTBIO KOMITETEHTHBIX BJIAcTeil SIBJIsSETCS obec-
MeYeHNE aaBOKaTy BO3MOXKHOCTUA CBOEBPEMEHHOIO O3HAKOM-
JieHusl ¢ nHdopMalmeir, TOKyMeHTaMU U MaTepuajiamu Jena,
a B YIOJIOBHOM IIpOLIECCE — HE ITO3AHEe OKOHYaHWS pacclie-
JIOBaHUS M 10 CyAeOHOr0 PacCMOTPEHMS Iena.

DTH TTOIOXKEHUS TIPU3HAHBI MEXIYHAPOIHBIM COOOIIIECTBOM,
U Jmobasi cTpaHa, cyuTaloias cebsi MpaBOBBIM TOCYIApCTBOM,
JIOJDKHA TIPUBECTH CBOE 3aKOHOAATEILCTBO B COOTBETCTBUE C
MepeYrCIICHHBIMI HOpMaMM. B Hacrosiiee Bpemsi 3aKOHOIA-
TeNbCTBO Poccuy He COmepXKWUT ITOJNOXEHUWI, CO3JalolInUX TIa-
paHTUM HE3aBUCUMOCTU aJBOKATCKOU JAEsITEIbHOCTU OT He-
YMECTHOTO BMeIIaTeabCcTBa rocymapctBa. CeromHs IIpoBene-
HHUE BCEX MPOLIECCYalTbHBIX NEWCTBUII B OTHOIICHMM aaBOKaTa
peryImpyercss OoOIIMMKM HOPMaMM YTOJIOBHO-IIPOLIECCYaTbHO-
rO 3aKOHOJATe/JbCTBA U HE MPEAIojaraeT JOMOTHUTEIbHBIX
MPOLIECCYAJIbHBIX TapaHTUi, KOTOpbIe OBl YYMTHIBAIU ITyO-
JIMYHBIA XapakKTep aaBOKATCKOM HesdTeslbHOCTH. He penku
cllyyau, KOTJA aJBOKaT, BeNylWid Ae0, 4acTo ObIBAaeT He-
yIOOHOM (pUTypoii 11 cliemoBaTesisl, OCYILIECTBISIOIEro Ipe-
BapUTEJIbHOE CJIEACTBUE, MPOKYpOpa, HAA3WPAIOIIEro 3a HUM,
n 1.0. Kenasg M30aBUTLCI OT «HEYOOOHOTo» agBoKaTa, Iipa-
BOOXpPAaHUTEJIbHbIE OpPraHbl HAYMHAIOT OKa3bIBaTh Ha HETO
"BO3JIEUCTBUEY.

D10 BBIpaXKaeTCsl MHOTIA B IMOMBITKAX BBIBECTU aJBOKaTa
W3 Jejia TyTeM TOAMEHBI €ro craTryca, T.€. IOIPOCHUB €ro B
KayecTBE CBUIETENSI MO AENy, MOTYT U3BSITh JOKYMEHTHI B
KOHCYJIbTAllUM U UCIIOJNBb30BaTh IPYrv€ MPUEMBI, BIIOJHE BIIU-
CHIBAIOLLIMECS B JEHUCTBYIOLIEE 3aKOHOLATEJBLCTBO, YTO 3aATPYI-
HgeT paboTy amBoKaTra M SIBJSIETCS HapylleHHWEM IIpaB Ipax-
JIlaH Ha mojiyyeHue KBTM(UIIMPOBAHHON IOPUANYECKON MOMO-
mu. B aTOl CBSI3M agBOKAT caM HyXXIAeTcsl B HAJIMYUU TIPABO-
BbIX U OPraHU3ALMOHHBIX TAPAaHTUN CBOECHU HEATEIIBLHOCTHU.

B HOoBOM 3akoHe 00 agBOKATCKOI NESTETbHOCTH TMPSIMO TO-
BOPUTCSI, YTO BMEIIATEIBCTBO B MPO(PECCUOHAIBHYIO NESTETb-
HOCTb aIBOKAaTa, OCYLIECTBISIEMYI0 B paMKax 3aKOHONATENb-
ctBa Poccuiickoit @enepaiium, MO0 MPETATCTBOBAHUE 3TOM
JIEATETBHOCTA KaKWM Obl TO HU OBUIO 00pa3oM 3ampelaeTcs.

AIIBOKaT HEe MOXET OBITh MPUBJICUYECH K MUCIUTUIMHAPHOM,
rpaxXIaHCKOW, aIMUHUCTPATUBHOUN WJIM YTOJOBHOW OTBET-
CTBEHHOCTU 3a MHEHWE, BBIPAXXEHHOE WM TPU OCYIIECTBIE-
HUU CBOEi TPOGECCUOHABHON NEesSITeIbHOCTH.
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HcrpeboBaHue OT agBOKATOB, a TakKXke OT IPYruX padoT-
HUKOB aJBOKAaTCKMX KaOWHETOB, aJBOKAaTCKUX OIOpO, auBO-
KaTcKux najaT cyobekroB Poccuiickoit ®@epepauymn wim De-
JepaibHOI IajaThl agBokaToB Poccuiickoit ®enepanuu cBe-
JNIEHUI, CBSI3aHHBIX C OKA3aHUEM HOPUIUMYECKON ITOMOILM IO
KOHKPETHOMY Jelly, He JOIyCKaeTcs.

B ciydae yrposbl mnocsirateabCTBa Ha KM3Hb, 3J0POBbE U
MMYIIECTBO aJBOKaTa WJIM YWIEHOB €0 CEMbM B CBSI3M C OCYIIIE-
CTBJICHEM MM CBOE IPOQ)eCCUOHAILHOI NESTEIBHOCTH, aaBO-
KaT MMeEeT IIPaBO OOpaTUTLCS B COOTBETCTBYIOILMIA TEPPUTOPHU-
aJIbHBIII OpraH BHYTPEHHMX JeJI, KOTOpbIii 00s3aH IIPUHSITh
HEeOOXOIMMBIE MEPHI TI0 00eCTIeYeHNIO Oe30IMaCHOCTH YKa3aHHBIX
JIUIT ¥ COXPAHHOCTM MPUHAIIEXKAIIETO UM MMYIIECTBA.

YronoBHOE N1€10 B OTHOIIEHWM aBOKATa MOXET OBITh BO3-
OyXKIEHO TOJIKO IO pelICHUIO IIPOKypopa C COIJIachsl Cya.
CrnenctBye 1Mo BO30YXXKICHHOMY YIOJOBHOMY A€y ITPOBOIUTCSI
ciaemoBaresieM IpoKypatypbl (cr. 448 VIIK P®D).

3agepxaHue, apecT, NMPOHMKHOBECHUE B XXWJIMILE WM pa-
Oouee MOMeEIIEHUE aaBOKaTa, B JUYHBIA WA MCIIOJIb3YyEeMbIil
MM TPAHCIIOPT, IIPOU3BOICTBO TaM OOBICKA MU BBIEMKM, JIMY-
HBIII OOBICK aIBOKaTa, apecT W BBIEMKa €ro KOpPPECIIOHICH-
MM, apecT NMpUHAIIeXKAIIUX eMy JOKYMEHTOB M MMYIIECTBA,
MPOBEICHNE B OTHOIIEHWM HETO OIepPaTMBHO-PO3BICKHBIX Me-
POIIPUSITUIA HE MOTYT OCYIIECTBJISAThCS MHaYe, KaK Ha OCHO-
BaHMM pEIICHMUS Cyla M TOJIbKO B CBSI3M C YrOJIOBHBLIM IIpe-
cJiefoBaHMEM JTOro ajaBokaTa. 3aKOHOAATEJIbCTBOM MOTYT
OBITH TIPEMyCMOTPEHBI MHBIE TapaHTUM OOeCIeYeHus Oecrpe-
IISITCTBEHHOT'O OCYIIECTBICHUSI aaBOKATOM CBOEH HEsITEIbHO-
CTM B paMKaX 3aKOHa Ha 01aro OOIIECTBY B LIEJIOM U OTHEJIb-
HBIX TI'paXJaH B YaCTHOCTH.

1.5. IlpyHiunbI 1eATeJbHOCTH aABOKATYPSI

K mpuHmumam aesTebHOCTU aaBOKATypbl OTHOCSTCS He-
3aBUCUMOCTh U CaMOYIIPaBIIIEMOCTb, IOOPOBONBHOCTb BCTYII-
JICHUsI B PSiAbl aABOKATypbl, 3aKOHHOCTb IEATEIbHOCTU, TIy-
MaHM3M, COOJIIONCHME HPaBCTBEHHBIX Hauyasl mpodeccun. Pac-
CMOTpUM HX OoJiee TTOIpPOOHO.

1. IIpunuunnesasucumocmu.IlpennoaracTHe3aBUCUMOCTb,
Mpek/ie BCero KOHOMMYECKYl. B Hacrosiiiee Bpemsi 10pvav-
YecKd 0(OpMIJIEH COBEPILIEHHO HEIOCTATOYHO. B panmbHeiem
HYXIAaeTCSI B COBEPIIEHCTBOBAHMM B pYClIe TOCYIAPCTBEHHOIM
MOJIMTUKY B 00JIaCTH aIBOKATCKOM JIesATeIbBHOCTU. B 1iemsix obec-
IIeYEHKs STOro IPUHIMIA U AOCTYITHOCTH ISl HACEJICHUS Opra-
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HbI TOCYIapCTBEHHOW BJIACTU JOJDKHBI YCTaHABIMBATh rapaH-
TUM HE3aBUCUMOCTU anBokaTypbl B Poccuiickoit Denepaiiun,
MpeAaycMaTpuBasl ISl agBOKAaTOB (pMHAHCHPOBAHWE PACXOOOB
[0 OKA3aHWUIO OeCIUIaTHOM IOpUIMYECKON ITOMOIIM TpaxkIaHaM,
OKa3bIBaTh CONEUCTBUE alBOKATaM U WX OpPraHU3alUsIM B TOJTY-
YeHUM HEOOXOMMMBIX CIY>KEOHBIX TOMEIIEHUIA, CPEICTB CBSI3H,
oprrexuuku 1 T.11. Ilpy 3TOM amBokatypa He BXOOUT B CHCTEMY
OpraHoB TOCYHAPCTBEHHOI BJIACTU M MECTHOIO CaMOYIIpaBJie-
HUSI, HE TTOMUUHSIETCSI UM U KOHTPOJMPYETCS] TOJBKO 3aKOHOM.

YucneHHBIN cOCTaB, IITaThl, CMETa JOXOIOB M PAacXOIO0B
KOJUIETUM aaBOKATOB HE YTBEPXKIAIOTCS HBbIHE MCITOJTHUTEb-
HBIMM OpraHamMu cyObeKToB (epepanuu. OrpaHn4eHbl (yHK-
un MUHIOCTA 1O YCTaHOBJEHUIO TMPAaBUJ OIUIAThl Tpyda ai-
BOKAaTOB, MOCKOJbKY NMpY HaJWUYMHU COTJAIIEHUST aaBoOKaTa C
KJIMEHTOM CTaBKa TOHOpapa OIpedeisieTCsI MU caMuMu. To
eCTb B pe3yjbTaTe Bemylleiica B CTpaHe CyIeOHO-IIPaBOBOIA
pedopMbl anBoKaTypa ITOCTEIIEHHO OOpeTaeT HEe3aBUCHUMOCTb,
a TIPUHLMIT CaMOYIIPaBJICHUSI B aaBOKATCKMX KOJJIEKTHBAX
o0OperaeT peajbHOE Colep:KaHMe Ha OCHOBAaHMM 3aKOHA.

2. [Ilpunuyun camoynpasasiemocmu. AIBOKaTypa yIpaB-
JISIeTCS OpraHaMM, BHIOpAaHHBIMM Ha OOIIMX COOpaHUSIX aji-
BOKaTOB. BniOpaHHBIE cOOpaHUEM OpraHbl MOIYT OBITh pa3-
JIMYHBI TIO CBOEMY CTaTycy (MpPe3uJeHT, PYKOBOAUTEIU (hUPM
U T.M.), HO MX 3ajaya — OCYIIECTBJSTh OMNepaTUBHOE YII-
paBlieHHE CTPYKTypaMU aaBOKaTOB B cepe OopraHM3allnu me-
SITeJIbHOCTU (Moa0op IOMEIIEHUIA, CPEeNCTB CBI3M U Ap.). B
OCYILECTBJIEHUM aABOKATCKOW MpaKTUKU KaXAbIl aaBoKaT
HE3aBUCHUM M TIOAYMHSIETCSI TOJBKO 3aKOHY.

3. JlobposoavHocmb ecmynienuss 8 psdvl aA080KAMYpbl
MOApa3yMeBaeT COIJlacke IpaXkIaHWHA CTaTh alBOKATOM, BBI-
MOJIHSITh JOOPOBOJIBHO OOSI3aHHOCTH, BO3JIaracMbIe 3aKOHOM,
W TPOUTU AJisi 3TOrO TPOLEAYpHI, MPEIYyCMOTPEHHbBIE 3aKO-
HOM WJIM KOPITOPaTMBHBIMU aKTaMM (Hampumep, chada KBa-
JM(UKAITMOHHOTO 3K3aMeHa), a TakXke COOJIIONaTh STUYECKUE
IpaBWjia MOBEICHUs aaBOKaTa.

4. 3axonnocmv OesmenvHocmu. Ha 3TOT TpUHINIT He-
00xomrMoO 00paTuTh ocoboe BHMMaHMe. CTporoe cliefoBaHUeE
TpeOOBaHUSAM 3aKOHAa — 00s13aTe/IbHOE YCJIOBUE NESITeTbHOC-
T aaBoKaTa M aaBOKATypbl. DTO O3HA4yaeT, 4YTO aJBOKaT
MpMU3BaH 3allIMIIATh MOMIIMHHBIE (2 HE MHUMEBIE) MpaBa JIMIIA,
HE JIOOBIe ero MHTEPeChl, a TOJbKO 3aKOHHBIe. CpeacTtBa u
METO/Ibl 3alLUThI JOJDKHBI OBITh OCHOBaHbBI Ha 3akKOHE. AIBO-
KaT He BIpaBe B MHTepecax KJIMEHTa MPeICTaBIsATh IpaBoO-
OXpaHUTEJIbHBIM OpTraHaM IIOUIOXHBIE TOKYMEHTHI, C(halib-
cu(ULIMPOBaHHbIE J0Ka3aTeJIbCTBA, BO3IEHCTBOBATh HAa CBU-
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JeTesieil M MOTEPIEBIINX, 1a0bl CKJIOHUTb MX K OTCTYIUIEHUIO
OT TIpaBOBI U Ja4e JIOKHBIX MOKA3aHWW W T.II.

DT0 3HAUUT, YTO aBOKAT HE CJIyra KJIMEHTa, OH CaMOCTO-
sITeJIEH B BBIOOpE TIPABOBOW TMO3UIIMU W CPENCTB 3aIUTHI MPU
HEM3MEHHOM YCJIOBUM: HE BpPEIUTb KJIMEHTY, BCerga ocTa-
BaTbCsl 3alIUTHUKOM €ro 3aKOHHBIX MHTEPECOB (HO HE JIOX-
HBIX TIPUTSI3aHUN).

TToaTOMy ¥ CyIIeCTBYET COTJIalllEHWE CTOPOH, MPU KOTO-
POM KJIMEHTY HEOOXOIMMO MOSICHUTH €ro MpaBa U OOsI3aHHO-
CTU, CBOU MpaBa U 00SI3aHHOCTU M TOJYYUTh €ro corjiacue Ha
Be/leHUE [iela COIJIaCHO BBIOPAHHOW MO Nejly TMO3UIIUU.

4. [Ilpunyun eymanuzma. IDTOT TPUHLMIT O3HAYaeT Ty-
MaHHO€ OTHOIIIEHWE KaK K MPEeCTyMHUKY, TaK U K MOTepreB-
meMy. 910 OajaHC OTHOIIEHUM, KOraa HeoOXOAMMO CIEIUTh,
YTOOBI HEOTBPATUMOCTh HAaKa3aHUS U €ro 00sI3aTeNbHOCTh HE
Tepexonnyia B XEeCTOKOCTh U MydeHus. TpeOoBaHUs 3aKOHa
JIOJIKHBI COOJTIONAThCS] HEYKOCHUTEIBbHO, HO CaM 3aKOH He
JIOJIKEH OBITh XKECTOK, a MPOLEAYpbl €ro UCIOJHEHUs He I0J-
XXHBI HOCUTb MCTHUTEJIBHOTO XapakKTepa CO CTOPOHBI TOCymap-
CTBA.

5. Ilpunyun npascmeennvix Havan npogheccuu. Pedb nmer
00 amBOKATCKOW 3TWKE, T.€. BHYTpPEHHUX (haKTOpax, BbIpabo-
TaHHBIX aIBOKaTaMU; IYIIEBHOW cdepe, O KOTOpoil HET OTHO-
3HAYHOTO MHEHUSI, W 3TOT BOMPOC OyleT TpeaMETOM NalbHEM-
IIET0 PACCMOTPEHUSI, T.K. MOpAIb B PSIAy PETYJISITOPOB OOIIIe-
CTBEHHBIX OTHOUIIEHWI 3aHUMAET OYEHb BaXXHOE MECTO.

ANBOKaT JOJDKEH OBITh 00paslioM MOpaJbHON YMCTOTHI U
0e3yKOpM3HEHHOTO MOBECHMS, 00s13aH TIOCTOSIHHO COBEPILIEHCTBO-
BaTh CBOM 3HAHWS, TTOBBIIIATH CBOM YPOBEHb M CIECAWTH 32 NIEJIO-
Boll perytaumeil. Bce 3T0 oxBaThIBaeTCsl aaBOKATCKOI 3THKOIA,
KOTOpPYIO MBI OyZIeM paccMaTpvBaTh OTAEIbHO BBUIY €€ BaKHOC-
TA IJII JESITENIBHOCTY aIBOKATOB W aBOKATYPHI B LIEJIOM.



FNABA 2. UCTOPUSA PASBUTUA ALLBOKATYPbI B POCCUU

2.1. ApBokatypa Poccuu B nepuopg
Bo cynebHoi pedopmbl 1864 r.

BriepBbie 0 moBepeHHBIX (Ipaodpa3 COBPEMEHHOIO anaBO-
Kara) B MUCbMEHHOU (opMe ynomuHaetcsi B [IckoBckoil u
HoBroponackux cyaHbIX IpamoTax (3aKoHoJaTelbHble, aKThl
XV B.), Ilo IIckoBCKOiIl IrpaMoTe yCJIyTaMM IOBEPEHHBIX MOT-
JIN BOCITIOJIb30BaThCsl KEHIIUHBI, CTAPUKU, WHBAIUABI U MO-
Haxu.

OO0JieueHHbIE BJIACTbI0 HE MOIJIM ObITb MOBEPEHHBIMU (YKE
TOrJa aaBOKaT HE MOT COCTOSITb Ha TOCYIapCTBEHHOM CITyX-
0e), 4ToObl UCKITIOYWUTHh WX BIUSHWE Ha CYI.

ITo HoBropoackoii cynHoil rpamoTre yciayramMu MOBEpEeH-
HBIX MOT' BOCIMOJIb30BaThCs JHOOOW KeJarolinii.

D10 MoyloXeHue Takke 3akperuieHo B CymeOHuke 1497 r.,
a yxe B CymeObHuke 1550 r. ObLIM ompeaeleHBl IIpaBUia
MPOBEJCHUSI CylIeOHOro MOeAMHKAa U MOCTOPOHHUM MO Yrpo-
301 Haka3aHUs 3alpeliajioch B HErO BMEIIUBAThCS.

CobGopHoe yinoxeHue 1649 r. pa3sBHBaeT IpaBa ITOBEpEH-
HBIX, YIIOMUHAsl O HUX B HECKOJbKUX CTaThsIX.

ITpuyem Bo Bcex 3TUX JOKYMEHTaX T'OBOPUTCS 00 MHCTUTY-
T€ MOBEPEHHBIX KaK O CYILECTBYIOIIEM, TaK YTO OH HE ObLI
CO30aH 3TUMM TOKyMEHTaMH, a JIEMCTBOBAJ 0 WX TMOSIBJIEHUSI.

CiioBo «anBokaT» Kak TepMUH B Poccuu BriepBblie ObLI
ynorpeosieH B 1716 r. B BomHckux ycraBax Ilerpa 1. Opna
U3 IaB UMeHoBajach «O0 agBoKaTaX M IIOJHOMOYHBIX» W
omnpeaeania UX MOJHOMOYMSI U 3adayuM.

C aroro mnepuona U 10 cyaebHoil pedopmbl 1864 1. 3ako-
HoAaTeNlb MpeANPUHUMAT Mepbl MO YIOPSAOYEHUIO AesITeb-
HOCTM MNpotheCCUOHATBHBIX XOJaTaeB, M 3TW MEpPHI IUIM T10
pasauyHbIM HamnpasieHUsiM. K HUM oTHocsTCS:

1) agBokaTypa 3amagHOro Kpas;

2) UHCTUTYT JAEIMYTAaTOB MPU CJICACTBUSIX;

3) BBel€HUE WMHCTUTYTA MPUCSIKHBIX CTPSMUMX MPU KOM-
Mepuecknx cymax B 1832 T.

PaccMoTpuM 3TM MHCTUTYTBI 0ojiee MOAPOOHO.

AnBokatypa 3amamgHoOro Kpas
3anagHbeIM KpaeM B Poccuiickoit mmMmepun XIX — Havama
XX B. MMEHOBaIWCH NEBSITh I'yOEpHWiA 3amagHoi vacTu EB-
porneiickoii Poccum: 6 Gemopycckux u nutoBckux (Cesepo-
3anmaaHbiii Kpait) u 3 ykpamHckux (FOro-zamamgHbiii Kpaii),
npucoeaguHeHHbIX B KoHLe XVIII B. or Peun ITocnonutoii.
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B 3amamHbIx ryOepHUsIX aaBOKaTbhl HAXOAWIKMCh MPU BCeEX
cylmax: MIaBHbIX (TyOepHATOpPCKMX) U HU3MUX (YE3MHBIX U
TOPOJICKMX), WU HE TOJBKO MPU CBETCKUX Cydax, HO U Tpu
JIYXOBHBIX.

AnBokaTypa Obljla OpraHM30BaHa M JEWCTBOBaJIa Ha OCHO-
Be mosbckux KoHctutymmii 1726 m 1764 rr. M JTUTOBCKOTO
CrartyTa.

TpeboBaHus K agBoKaTy OBLIM CJICAYIOIINE:

— aJBOKaT JOJDKEH OBbITh MPUPOIHBIM JBOPSHUHOM;

— HMETh TOMECThE;

— He ObITh 3aMEUEHHBIM HU B KaKOM IOpPOKE;

— 3HaTh 3aKOHBI;

— BBINOJIHATh JAaHHYIO MPUCSTY.

MoJoasie JIOOM, KOTOpHIE ITOCBSIIAIM ceOs amBoOKaType
Ha3blBAIUCh annaukamamu (Y4€eHUKaMu) U TOTOBWJIMCH K
3BaHUIO aJBOKaTa TOJ HEMOCPEACTBEHHBIM PYKOBOICTBOM
CTaplliuX, OIBITHBIX aABOKATOB (MeueHamos). MelieHAThI
Opanu Ha ceOs1 OTBETCTBEHHOCTb 3a CBOMX YYCHUKOB IIepen
CYIOM ¥ 3aKOHOM, MMeEJu TNpaBo OpaTh Ux ¢ coboil B cya. B
OTIENbHBIX CllydasiX MelLEeHaTbl MMeIU MPpaBoO IMOChLUIaTh BMe-
CTO cebsl B Cyl CMOCOOHBIX YYEHMKOB, HO MO CBOK OTBET-
CTBEHHOCTb.

DTOT MHCTUTYT TpocymectBoBan 10 1840 r.

HHCTUTYT IemyTaToB NIpH CJIE€ACTBHAX

B cootBercTBMUM ¢ 3akoHamu PoccuiicKoil MMmepuu, IO
JejlaM, B KOTOPbIX OOBMHSIEMble OBbUIM JULAMU ITyXOBHOIO
VUM BOMHCKOTO 3BaHMs, KynaMu M T.II., T.C. JIOObMH, TIPH-
HaJJIeXKaBIIUMM TI0 CBOEMY 3BaHWIO K KaKOMY-JIMOO BEIOM-
CTBY, TO B KaueCTBe JIMI, MUX IMPEICTABISIONINX, MOIJIU IO-
MyCKaTbCSl JENyTaThbl OT 3TUX BeAOMCTB. IloMelmuKku MOIju
OBITh JEITyTaTaMU CBOMX KpecThsH. [Ipm meryratax JOKHBI
OBUTM TTPOM3BOIVTHCS JOIPOCHI I BCE CIIEICTBEHHbBIC TEHCTBHS.
B Bume uckiodeHus Oe3 gemyraTa IIPOBOAMIMCS:

1) mepBoHaYaJbHBIC CJIEACTBEHHBIC OCICTBUS;

2) uccienoBaHWE TPOMCIIECTBUSI MO TOPSTYUM CJIelaM.

JlemyTaTel IDeNMWIMCh HA TIOCTOSHHBIX M BPEMEHHBIX.

Ilocmosinuble denymamol — NEIIyTaThl OT JIALI TyXOBHOTO
3BaHUsI, MEIIIAHCTBA U KyIleYeCTBa, BhIAC/ISIEMbIE STUMH CTPYK-
TypaMM [JIsI HOCTOSHHOIO MPUCYTCTBUSI IIPU CJIEACTBUSIX.
OcTtanbHbIe OBUIM 8PeMEeHHO HA3HAYeHHbIMU JTULAMU IJIsl TIPO-
BEIICHUS OIPENCIICHHOTO CJICACTBMS M C €r0 OKOHYaHMEM YT-
padyMBaJId CBOM IIpaBa.

ITocTossHHBIE HETyTaThl BBI3BIBAJIMCH CJIEHOBATEIISIMU TIO-
BECTKOI1, a BpeMEHHBIE — 4Yepe3 PYKOBOJICTBO CBOMX BEIOMCTB.
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Ecniu mo mpuOBITUM Ha MECTO CliefoBaTelb He HaXOIWII
JIeryTaTa, TO BBI3BIBAJICSI MECTHBI BOJIOCTHOIM TrojioBa WJIM
CcTaplinHa, KOTOprﬁ OoCTaBaJICA IIpMU CJICACTBUU OO €ro KOH-
l[a WO TIpUOBLITUS AemyTara.

IlpaBa M 00S3aHHOCTH IEMyTaTOB PErJIAMEHTUPOBAINCH
3aKOHOM, COIJIaCHO KOTOPOMY OHM HAaOMIoJanu 3a CJIeICTBU-
€M, €ro MHOJIHOTOl M IPaBUJIHBHOCTBIO M YAOCTOBEPSUIM 3TO
CBoell moamuchio. B ciaydyae Hecorjiacus ¢ KaKMM-JIMOO HOeii-
CTBMEM OHM MMENIM TIPaBO M3JIOXUTb CBOE MHEHUE, KOTOPOE
npuoodIIanock K aeiy. JlemyraTel MPUCYTCTBOBAIU IPU IPO-
M3BOJICTBE KaK YIOJIOBHBIX, TaK W TpaxkKAaHCKUX Oe.

IMpucsxHbIe CTpSMUMEe MPU KOMMEPUYECKMX Cymax

Vkazom or 14 wmions 1809 r. IlpaButensctBytomiero Ce-
HaTa Oblla BBeleHa oOs3aTefibHas pPEeTUCTpalldsl CTPSMYUX,
T.e. MpodeccuoHaIbHbIX XOJATaeB MO KOMMEpPUYECKMM CIIO-
paMm. Tak Kak B POCCHUHCKHUX Tropojax, e OCOOEHHO ObLia
pa3BUTa TOPTOBJISA, BO3HUKAJIO MHOXECTBO CIIOPOB IO KOM-
MepUecKUM JenaM, TO Uil UX paspellleHus] ObLIM CO3IaHbl
KOMMEPUYECKUE CYIbI.

KommMmepueckne cympl 1o 3akoHy oT 14 mas 1832 r. mepBo-
HavyajibHO ObUIM yupexaeHbl B Cankr-IlerepOypre u Mockse, a
3aTeM B HEKOTOpBIX Apyrux ropomax (Omecce, Bapiase u ap.).

CorlacHO 3aKOHY, TOBEpEHHBIMU IO JAejlaM MeXIy 4acT-
HBIMU JIMIIaMU MOTJU OBITh JHIIb T€, KTO ObLI BHECEH B
CITMCOK TIPUCSKHBIX CTPSITUMX.

s BHECEHUS B CITUCOK MPUCSIKHBIX CTPSITIUX MPU KOM-
MEpUECKOM CyJe >Kejalollue AOKHBI ObUIM T0AaTh B COOT-
BETCTBYIOLIUIA Cyl TPOILIEeHUsI, a TakXXe aTTecTaThbl, IMOCTYX-
HbIe CIMCKW W TpOYre CBUAETEIbCTBA.

Cyn 1o pacCMOTPEHUU TMPeACTaBICHHbBIX TOKYMEHTOB, CBU-
JIETEBCTB U TI0 AejlaM, «B TOM Cyle MPOW3BOASIINMCS, BHE-
Csl JINIIO B CIIUMCOK, WJIM OOBSABISI MPETEHACHTY YCTHO OTKa3,
He 00s3ysCh MPU 3TOM BXOAWTb HU B KakKue€ U3IBSICHEHUS O
MPUYMHAX OTKa3a».

Jluna, BHeCeHHbIE B CIUCOK, NaBajiy MPUCITY MO YCTaHOB-
JICHHOI1 (bopMe.

CTpsinmuuii, BHECEHHBbI B CIMCOK, MOT ObITh U3 HETro MC-
KJIIOUEH TI0 YCMOTPEHMIO Ccyda Jaxe 0e3 BCIKUX OObSICHEHUIA
¢ 0003HaUEHUEM B TIPOTOKOJIE TTPUUMH UCKITIOUYCHUS.

Yucno MpUCSKHBIX CTPSIMUMX HE ompenesiioch. OHU He
MMEJIM TOCYyIapCTBEHHOTO COAEpXaHUs U CYIIECTBOBAIM OT
TOHOPapoB.

Kpome mnepeunciieHHbIX KaTeropuii cieayeT yIOMSHYTh
IOpUCKOHCYIBTOB. HOpuckoHcynbTaMu 10 1864 r., Kak Tmpa-
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BUJIO, Ha3bIBAIW JIUI[, KOTOPbIE€ 3aHUMAJIUCh YAaCTHOU aIBO-
KaTCKOU TPaKTUKOWN.

OnHako CylIeCTBOBad U O(MUUMAIBHBIA MHCTUTYT OPHUC-
KOHCYNbTOB. Tak, cormacHO [1onoXeHUo 0 TOMKHOCTH FOpHC-
KOHCYJIbTa UMIIEPATOPCKUX 3aBOOOB OT 7 HosiOpss 1858 r.,
COOTBETCTBYIONIAsl JODKHOCTh YCTaHABJIMBAJaCh «UIsl TIOMe-
YEeHUs] O MpaBax COOCTBEHHOCTUM MMIIEPATOPCKUX 3aBOMOB, B
cllydasix, KOTAa OHU TPEICTABISIOT MPEAMET CIEICTBEHHOTO,
MOJIUIIEICKOTO WU CYAeOHOro TMPOU3BOACTBAY.

B 00s3aHHOCTM IOPUCKOHCY/IbTA BXOAWJIO:

— paccMOTpeHME TEpelaBacMbIX Ha €ro 3aKIIIOUYEHUE 3a-
BOJCKMM HayaJbCTBOM TIPETEH3UI 3aBOJICKOTO BEIOMCTBA K
JpYTUM BEIOMCTBAM W JIMIIAM, a TakXe TMPETEeH3Ui K BEIOM-
CTBY MMIIEPATOPCKUX 3aBOIOB;

— HaOMIOJIEHWE 3a TEYEHWEM [eJI, BO3HUKAIOUIMX B pas3-
JIMYHBIX TOCYIAPCTBEHHBIX OPTaHaxX IO MCKaM 3aBOJACKOTO Be-
JIOMCTBA K CTOPOHHUM JIMIIaM W UCKaM K CaMOMY BEIOMCTRY;

— 3aluTa OpU CIEACTBUM U BO BCEX TOCYIAPCTBEHHBIX
OopraHax IMpaB WMIEPATOPCKUX 3aBOJOB BCEMM MeEpamu, Ka-
KW€ YCTAHOBJIEHBI 3aKOHOM.

IOpuckoHCy T MOr 3aHUMaTh JOKHOCTU W B JPYTUX
MeCTax MOMHUMO BEIOMCTBa MMIIEPATOPCKUX 3aBOJOB. JaHHO-
My JIMIYy TIOJarajoch XaJIOBAaHWE, Pa3Mep KOTOPOTrO OMpeie-
JISUT YIPaBISIIOIIWIA 3aBOAaMU; KOJUYECTBO MECT, [J€ MOT
paboTaTh IOPUCKOHCYJIBT, HE OrPaHUYMBAJIOCH.

Bce nepeuniciieHHbIE KaTETOPUU B CBSI3U C OYPHBIM POCTOM
9KOHOMUKH TIOCJIE OTMEHBI KPEIOCTHOTO IMpaBa y>Ke HE MOIJIU
VIOBJIETBOPUTh OOIIECTBO M HYXAAIWCh B pedopme.

2.2. Anokarypa Poccum B mepuoa ¢ 1864 no 1917 r.

B Hacrosiiiem pasmene Mbl MOJOIDIM K OIMUCAHUIO CyIeo-
HOM pedopMbl 1864 T. B TOil ee yacTu, KOTOpasi KacaeTcs
OpraHu3aluu M ACSITEbHOCTH aaBOKaTypbl. DyHIaMEHTOM
pedopMbl M TapaHTOM JEMOKPaTUYECKUX MPUHIIMIIOB Opra-
HU3AIMU CYIOMNPOU3BOJACTBA CTal CYH TMPUCSIKHBIX, KOTOPbIA
obecrieynBall HEMOCPEACTBEHHOE yJacThe HaceJleHUs B OTIpaB-
JICHUU TpaBoCcyausi U ObUT Oojiee IeMOKpaTUYHON (opmoii
CYIOYCTpOICTBa, YTO MO3BOJWIO Poccuu yiTu OT MHKBU3U-
LIMOHHOW CUCTEMBI Tpollecca, TOCTOACTBOBaBIIe mo 1864 1.,
K JeMOKpaTU4eCKOM, Ha MIPUHIIMIIaX KOTOPOI NEMCTBYIOT CyIbl
JIEMOKPATUYECKUX TOCYyIapCTB M B HACTOSIIIIEE BpEMSI.

BBumy cTpeMUTENbHOTO pa3BUTHUSI HOBBIX 3KOHOMUYECKUX
OTHOLIEHUI (OYpHBI POCT MPOMBILIJIEHHBIX TPEANPUITUN U
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Ip.), B pe3yjbTaTe OTMEHbI KPEMOCTHOro IMpaBa MpaBUTEIb-
ctBoM Anekcanzapa Il B cepemube 60-x rr. XIX B. GbIT OCy-
IIECTBJIEeH psin pecdopM, CymbOOHOCHBIX Mt Poccum, mpakTu-
YeCKM BO BCEX OTPACIISAX KM3HEICSTEIbHOCTU OOIIECTBA. DTO
BOeHHas pecdopma, KpecThbsIHCKasi, 3eMcCKasl, IIKOJbHasl pe-
dopma, pepopMa meyaTd M Jp.

B stom psany cynebHas pedopma 1864 r. 3aHsa JOCTOM-
HOE MeCTO, OKa3aBIIMCh CaMOil IIPOrPEeCCHMBHOM U Oosee mo-
CJIeIOBATEIbHOM, T.K. BBEIECHHBIC €10 Ipeo0pa3oBaHUS IIPO-
CYILIECTBOBAIA C HEOOJBIIMMU M3MeHeHUsIMU g0 1917 1.

Dr1a CTaOUIBHOCTh OOBSICHSIETCS OCO3HAHMEM OOIIECTBOM
HEOOXOAMMOCTH CO3JaHMsI aJABOKATypbl KaK MHCTUTYTa, He-
00XomMMOro AJis1 o0ecrieueHus peajbHO He3aBUCUMOCTU cyda
1 TOoIepXKaHUsSI TPUHILIMIIOB 3aKOHHOCTU B XOJIe KaK TIpax-
JAHCKOTO CYIOIIPOM3BONCTBA, TaK M YrOJOBHOTO.

W no 1864 r., u mocje agBoKaTypa CYIIECTBOBaja B He-
CKOJIbKUX (hbopMax, U ee JAejieHHe Ha TPUCSDKHYI0 M YaCTHYIO
o4eHb ycsioBHO. IIpocto cyneOHbIMM ycraBamu 1864 1. Obula
BBelIcHa NPMCSDKHAsI anqBOKaTypa. B opraHM3allmoHHOM OTHOIIIe-
HUM 3TO ObLTa BbIcHIasl hopMa U3 CyIIeCTBOBaBIIMX B Poccum.
Jlo aT0rO0 MBI YX€ OCTaHaBJIMBAJIMCh Ha Pa3IMIHBbIX (opMax
anmBokaTypbl B Poccuu, HO HM OmHAa M3 HMX HE CMOIVIA BBIIIOJ-
HUTh CBOXO POJIb M OOECIICUMTh OOILECTBO 3aIMTHUKAMU.

[NonoxeHrne O MPUCSXKHBIX MOBEPEHHBIX OBLIO BIIEPBHIC
ony6rkoBaHo 30 ceHta6ps 1862 r. B JomonaHeHuu K Ne 78
«CeHatckux BegoMmocTeit». st BceoOlero oocyKaeHus ObLIO
npenctaBieHo okoyio 400 3ameuyaHuii, KOTOpBIE OITyOJIMKOBA-
m B 6-tn Tomax. Jlajnee ObUTa cOo3maHa KOMUCCHUSI U3 UYUHOB-
HuKOB 'ockaHuensspuy, MUHUCTepCTBa IOCTULIMKY, MUHUCTEP-
cTBa BHYTpeHHUX nef, IIpaBuUTeNbCTBYIOLIETO ceHaTa, Tpe.-
cTaBUTEJIE TYOEPHCKUX CYyIeOHBIX yupexaeHuil u np. Bcero
30 yenosek. B mepuon ¢ 26 Hosi6pst 1862 r. mo 12 ceHTsAOps
1864 r. KoMuCCHSI paccMOTpesia Bce 3aMedaHust U, OOOOILUB
MX, BHEC/a MpeaioXeHue yTBepauTh [losoxeHue B BUlle BTO-
poii TnaBbl pasaesia O CylneOHBIX YCTAHOBJEHUSIX, YTO M OBbLIO
HCIIOJIHEHO.

BBenenue B neilicTBUe CymaeOHBIX YCTaBOB IPOU3OLILIO B
TOpPXKeCTBEHHOM oOctaHoBKe 17 ampens 1866 r. MMeHHO B
3TOT JIeHb TOPXKECTBEHHO OTKPBLUIMCH HOBBIE Cylbl U 27 IIpU-
CSIKHBIX TIOBEpEHHBIX OBUIM YTBEPXKAEHBI B 3TOM COCTOSIHUU.
Mmena MHOTMX M3 HMX BOIIM B 30JI0TOM (poHm Poccuiickoii
agBokatypel. D10 I.B. CracoB, K.K. ApcenbeB n ap. Ywucio
MPUCSDKHBIX MTOBEPEHHBIX ITOCTOSIHHO pociio, U K 1913 r. ux
ob10 okoyio 6000 uyenmoBek. MMeHa MHOIMX M3 HUX IIPO-
ClIaBWJIM HE TOJbKO aaBoOKaTtypy, HO u Poccuio B I1ienom:
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B.[I. CnacoBuu, A.N. Ypycos, I1.H. AnexcanmpoB, C.A. AHI-
puesckuii, ®.H. IlneBako, A.4. Ilaccosep, H.I1. KapaGues-
CKUM M JIp.

PaccmoTrpuM Gostee TTOIPOOHO CTPYKTYpPY, COCTaB, IpPaBU-
Jla TIpMeMa M paboTy TPUCSIKHBIX MOBEPEHHBIX MO ycTaBaM
1864 r.

[TpucskHble TOBEpEHHbIE COCTOSUIM MPU Cyldax B CJEIylo-
WX CIyYasix:

1) mo u30paHUIO YW MOPYYECHUIO JIMI[, OOpPaTUBILIMXCS K
HUM 3a IOpUIAYECKON TOMOIIBIO;

2) Mo Ha3HAYEHUIO B CIyyae HEOOXOMMMOCTU COBETOM ITPU-
CSDKHBIX WJIM TIpelceaarejeM cyna.

KT0 Mor ObITh MPUCSKHBIM MOBEPEHHBIM?

1. VMmeBIIMe AUTUIOMbI YHUBEPCUTETOB WJW JAPYTUX BbIC-
X YY4eOHBIX 3aBeJeHUl 00 OKOHYAHUM Kypca Iopuauyec-
KHUX HAyK WJIM O BbIAEPXKAHHBIX 9K3aMeHax 1Mo 3TMM HayKaM
(KcTepHarT).

2. TlpocnyXuBiine He MeHee S5-TU,JIeT TMO0 CyAeOHOMY Be-
JIOMCTBY Ha JOJIXKHOCTSIX, TO3BOJISIIONIMX TMPUOOPECTU Tpak-
TUYECKUE HABBIKM B MPOM3BOACTBE CYACOHBIX IEI.

3. TIOoMOIIIHMKY MPUCSIXKHBIX MOBEPEHHBIX, OBIBILINE TaKO-
BbIMM HE MEHee 5 JeT.

IlepBoe Bpemsa Ilonoxenue «O BBEOEHUM B IEWCTBUE CY-
JeOHbIX ycTaBoB 20 HOsIopst 1864 Tr.» B mIaBe 5 AOIyCKalio B
YUCJIO TIPUCSIXKHBIX M JIML, HE OTBEYaBILIMUX BhIIIENIEpEeYnC-
JICHHBIM TpPeOOBaHMSIM, €CJIM OHU COOTBETCTBOBAIU CIEIYIO-
MM YCJIOBUSIM:

1) He UMenu MOKHOCTU B IOPUIUYECKOM OOpa3oBaHUMU,
HO OKOHYMJIM KypC IOPUAMYECKUX HAYK B BBHICIIMX YYEOHBIX
3aBEJICHUSIX, €CJIM OHM TPOCIYXHUJIU B CyIeOHOM BEIOMCTBE
He MeHee 4 JeT WM S JieT BeJM jejia B KauyecTBe MOBEpeH-
HBIX;

2) OKOHYWIM KypC B BBICIIMX YYEOHBIX 3aBEICHMSIX, XOTS
1M He MO IopUInYecKoMy (akyabTeTy, WIM Xe He MOJyduIv
BOCITUTAHUSI B BBICIINX YYEOHBIX 3aBEACHUSIX, HO TPOCITYXKH-
JI1 Mo cyneOHOMY BEIOMCTBY He MeHee S5 JIeT U B TeueHue
3TOr0 BPEMEHM 3aHMMaJld HE MeHee rofa MOJIKHOCTb CeKpe-
tapsi CeHata ujad Mpouyue JOJDKHOCTM He HUXe 7-To Kjacca,
rJe MOIJIM TPUOOPECTH MPaKTUYEeCKHE CBEICHMSI B IPOU3BOI-
CTBE W pELIEHUU CyNeOHbIX NeJ.

B cootserctBum ¢ TlosoxeHueM CylieCTBOBAIU YCIOBUSI, TIPU
KOTOPBIX YEJIOBEK HE MOT CTaThb MPUCSKHBIM MOBepeHHbIM. [le-
peuuciuM ux. [TpUCSIKHBIMU TTOBEpEeHHBIMU HE MOIJIA OBITh:

1) nmuua momoxe 25 JeT;

2) MHOCTpaHIIbl, T.e. HE POCCUICKME TOMIaHHbBIC;
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3) oOBsIBIEHHBIE HECOCTOSITEIBHBIMU MOJKHUKAMMU;

4) cocrosIIMe Ha CIyXO0e OT IMPaBUTENILCTBA WJIM TIO BBI-
OopaM, 3a MCKIIIOYEHMEM, JIMI], 3aHMMAIOIINX IOYETHBIC WIIN
OOIIECTBEHHBIE TOJKHOCTH 0e3 >KajoOBaHbS;

5) moxBepriiMecs Mo CyaeOHbIM IIPUTOBOpPaM JIUIIEHUIO
WX OTPaHUYEHHUIO TIPaB COCTOSIHUSI, a TaKXKe CBSIIEHHOCIY-
KUTENIU, JIMIIEHHbIE AyXOBHOIO CaHa IO MPUTOBOpPaM JIyXOB-
HOIO Cy[a;

6) cocTosIMe ToN CJICACTBHEM 3a TPECTYIUICHUS W TIPO-
CTYNKMU, BJIEKYINE 32 COOOIO JIMIIIEHUE WJIXM OTPaHUYEHUE TIPaB
COCTOSTHMSI, M T€, KOTOpbIE, COCTOSIB MOA CYIOM 3a TaKue
MPEeCTYIJIEHUs WU TMPOCTYNKU, HE OMpaBAaHbl CylneOHbIMU
MPUTOBOPaMU;

7) UCKIIOYEHHBIE CO CIYXObI IO Cydy WM W3 TYXOBHOIO
BEJIOMCTBA 3a MOPOKU, WJIM K€ U3 Cpellbl OOIIECTB U JBOPSIH-
CKMX COOpaHMii TI0 TIPUTOBOPAM TEX COCJIOBHIM, K KOTOPBHIM
OHU TIpUHAIJIEXaT;

8) Te, KOMy IO Cyldy BOCIPELIEHO XOXIEHWE MO YYyXUM
JieiaM, a Takke UCKIIOYeHHbIe U3 Yucia MPUCSKHBIX TOBe-
PEHHBIX.

YToObl cTaTh MPUCSKHBIM MOBEPEHHBIM, HEOOXOAUMO
ObUTIO TOIATh MPOIIEHWE B COBET IPUCSKHBIX ITOBEPEHHBIX,
yKa3aB B HEM HeOOXOIMMbI€, B COOTBETCTBUM C 3aKOHOM,
CBeJIeHUsI.

K npoieHuto mpuiarajuch JOKYMEHTHI, MOATBEpPXKAAIO-
mue oOpa3oBaHMWe, CTaX W IPYIyIo HeoOxXomuMmylo MHpopMa-
LIMI0 O TPETEHJEHTE.

CoBeT TMPUCSKHBIX TMOBEPEHHBIX, PACCMOTPEB IPEICTaB-
JIEHHBIE JIUIOM JOKYMEHTbI M <«IIPUHSIB B COOOpaXkeHUe Bce
CBEJIEHUsI, KOTOpble MPU3HAET HYXXHBIMU», BBIHOCWUJI TIOCTa-
HOBJIEHWE WA O MPUHSTUW TMPOCUTENS B YUCIIO TPUCSIKHBIX
MOBEPEHHbIX, O YeM BbIABAJIOCh €My HajJjexallee CBUIe-
TEJIbCTBO, WJIU Xe 00 OTKa3e B ITOM.

B cnyyae cornacusti coBeta MpUHUMAaeMbIM MPUHOCHUJIACH
MpUCsTa MO MpaBUJiaM €ro BEPOMCITOBEIAHMSI.

IMocne Toro, Kak JuIil0 OBLUIO TIPUBEACHO K MpPUCSTE, TPU-
HSTBIA B YMCJIO TPUCSIKHBIX MOBEPEHHBIX BHOCWICS B CITU-
COK TOBEPEHHBIX, O YeM JieJiajlaCh COOTBETCTBYMOIIasl 3a-
IMCh B CBUIETEILCTBE, BhIIAHHOM eMy coBeToM. CooOlleHue
O TNPUHITUU JWIA B TIPUCSIKHBIE TOBEPEHHBIE MyOJIMKOBa-
JIOCh. .

KaHnauaatypa yTBepxkaajlach WM He YTBepXAajlach MHU-
HUCTPOM IOCTUIIMU, €r0 PellleHUEe MOIJIO ObITh O0XAJOBAaHO B
Cenare.
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IIpaBa M 00513aHHOCTM TIPUCSZKHBIX MOBEPEHHBIX

IMpucstxHble TTOBEpEHHbIE UMEIU TIPaBO MPUHSTH Ha cedsl Be-
JICHWe HOBOTO JIejIa, KaK YTOJIOBHOTO, TaK M TPaXKTaHCKOTO BO
BCEX CYyIEeOHBIX MeCTaX OKpYyra CylneOHOH ITajaThl, K KOTOpOW OHU
Obu npunmcaHbl. 1o KeJaHMIo KIIMEHTA TIPUCSDKHBINA TTOBEpEeH-
HbI MOT MPOIOJIKUTh BEIEHUE JIE/a 1aKe HE B OKPYTe, K KOTOpO-
MYy OH IIpUITMCAaH, HO IIPU 3TOM OH IOOJDKCH ObLT TIOAYUHATCA
COBETY NPUCSDKHBIX TTOBEPEHHBIX TOTO CyAa, LAE CIyIIAJoCh JEJI0.

B YroJIOBHBIX A€JaX ITPUCSKHBIC TTOBECPECHHLIC IMPpUHHUMaA-
JI1 Ha ce0sl 3allIUTy MOACYAMMBIX:

1) IO cornameHuIo C JIMLIOM;

2) 1o Ha3HAYCHUIO IIpelcenaressl CyacOHOro MecTa.

[TpucsSKHBIM TTOBEpEeHHBINM, HAa3HAYECHHBIN MJIsI TIPOM3BOI-
CTBa JieJla COBETOM WJIM TIpecenaresieM CylneOHOro MmecTa, He
MOT OTKa3aThCsl OT MCIIOJHEHMSI JAHHOTO eMy IOopydeHMsT 0e3
YBaXUTEIbHON IIPUIUHBL.

I'paknanckue aesia IIpUCSDKHBIE TTOBEPEHHBIE MOIJIUA IIPO-
M3BOIUTHh HAa OCHOBAaHUU:

1) moBepeHHOCTU, JAHHON MM TSIKYLIMMCSI;

2) oOBbsIBICHUSI, MOJAHHOIO TSKYIIMMCSI B CYI;

3) Mo Ha3HAYEHMIO COBETOM MPUCSKHBIX MOBEPEHHBIX IO
MPOChOE TSKYIIUXCSH;

4) o Ha3HAYEeHWUIO TIpeAcenaTeNnss cyaa.

JloBeputenbs MMea MpaBO OOO3HAYMTh, AOBEPsiET JIM OH
MIPUCSDKHOMY TIOBEPEHHOMY XOXIEHME 10 CBOEMY JIENTy BO BCEM
€ro o0beMe J0 IIOJTHOTO €r0 OKOHYAHUS WM YIIOJIHOMOYMBA-
eT ero TOJbKO Ha Kakoe-aubo oIrpeaeneHHoe neiicTBue. He
BOCIIPEIAJIOCh UMETh 10 OTHOMY M TOMY X /eIy HECKOJIb-
KMX TIPUCSDKHBIX TTOBEPEHHBIX.

Oruiata oIpenensiach COIJIALIEHMEM CTOPOH B ITMCHbMEH-
Hoit ¢opme. Ecnu cornaiiieHue He ObUTO JOCTUTHYTO WJIU BO3-
HUKaJM pa3HOIJAcus B Tpoliecce paboThl, TO OIlaTa MPOU3-
BOIMJIACH IIO TaKcCe.

IIpaBuia, o0sA3aHHBbIE K MCIOJHEHHIO NMPUCSDKHBIMH TO-
BEPEHHBbIMH

IpucsKHBI TTOBEpEHHBI HE MOT AEHCTBOBAaTh B Cyde B
Ka4yecTBE ITOBEPEHHOIO IPOTHUB CBOMX POIUTENICH, KEHBI, lIe-
Tei, POOHBIX OpaTbeB, cecTep, MAsiieil W ABOIOPOOHBIX OpaTh-
€B M cecTep. IDTO IOJIOKEHHE CTPOMIIOCh Ha OCHOBE HOPM
HPaBCTBEHHOCTH W MOpaJId M CTPOTO COOJTIONAIOCH.

IIpucsaXKHBINA TTOBEpEeHHBI HE MOT HE TOJIBKO OBITh B OIHO
MU TO X€ BpeMs MOBEPEHHBIM O0EHMX CITOPSILMX CTOPOH, HO W
MepexXoJUTh MO OJHOMY M TOMY Xe Iy IIOCJIeIOBaTeIbHO OT
OIHOM CTOPOHBI K JIPYTOW.
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[IpuCsSXHBIM TIOBEPEHHBIM 3aIlpelllajioCh IMOKYNAaTh WU
MHBIM 00pa3oM mnpuoOpeTaTh IpaBa CBOMX IOBEpUTEJIC MO
MX TsSDKOAM KakK Ha CBOE€ MMsI, TaK M IO BUIAOM IIpHOOpeTe-
HUS s Apyrux jauu. Bce chmenku Takoro poja mnpu3HaBa-
JINCh HeAeHCTBUTENbHBIMU. [Ipy 3TOM NPUCSLKHBIEC TTOBEPEH-
Hble MOABEPTaIMCh NUCUUIUIMHAPHONW OTBETCTBEHHOCTHU IIO
pPELIeHUIO COBeTa.

[TpucskHbBIN TTOBEPEeHHBIN HE JOJDKEH ObLI OTjlallaTh TailH
CBOETO JOBEpUTENII HE TOJBKO BO BpeMsI IPOU3BOACTBA €TI0
JieJla, HO U 10 OKOHYaHUM.

Kaxxnplii TpUCSKHBINA TTOBEPEHHBIN ObLT 00513aH BECTU CITU-
COK [IeJl, TMOpPYYEHHBbIX €My, M IIPEICTaBJISATb 3TOT CIHCOK B
COBET TMOBEPEHHBIX IO IEPBOMY TPEOOBAHUIO.

Her npaB 6e3 00s13aHHOCTE, M HET MOJHOMOYMUiIA 6e3 OT-
BeTCTBeHHOCTU. Kakoii Xe OTBETCTBEHHOCTU ITOJJIEXAaIN MPU-
CSIDKHbBIE TMOBEpeHHbIE? YTOJOBHOM, TpakIaHCKO-TIPAaBOBOW U
JUCUMUIUIMHAPHOM.

PaccmorpuM MX B MOpsIIKe YMEHBIIEHUS TSIXKECTH.

Yeoaoenas omeemcmeennocms. Ecii TIpUCSIKHBINA CO-
BEPLUMJ YMbILUJIEHHbIE OEUCTBUS BO Bpel CBOEMY JOBEpHU-
TEJI0, TO OH TOJJIeXal Cydy COIJIACHO CTaThsIM YJIOXEHUS
0 HakazaHusx Poccuiickoii mMmepuu B CIEAYIOIIMX CIyda-
X

1) 3moHaMEpeHHOE MPEBBIIICHUE TPEAeOB MOJHOMOYUM U
3JIOHAMEPEHHOE BCTYIUICHHWE B CHOIICHMSI WJIM CAEIKHU C IIPO-
TUBHUKAMU CBOETO JOBEPUTENSI BO Bpel €MY;

2) 3/0HaMepeHHas Iepegaya WIM COOOLIEHUE MPOTHUBHU-
Ky CBOEro JIOBEpUTENSl JOKYMEHTOB;

3) 3moHaAMEpeHHOe MCTpeOJIeHNEe WM ITOBPEXICHUE, MpH-
CBOEHME, yTalilka WJIM pacTpaTa JOKYMEHTOB WM MMYILIECTBa
JIOBEPUTEJIEH.

3a yMBIIIJIEHHOE OCKOPOJIEHWE WIEHOB Cyla MJIM YJ4aCTHM-
KOB IIpoliecca INPUCSDKHBINM ITOBEPEHHBIA MOI TaKXe OBITh
MOpUBJIEYEH K CYyMIy.

Ipaxcoancko-npasosas. 3a TIpOIIyIIICHHBIE IO BUHE IIpU-
CSXKHOI'O IOBEPEHHOIO0 CPOKM M JIpYre HapylleHUs YCTaHOB-
JICHHBIX IpaBWI W (OPM TSXKYIIMICS MMEN IIpaBo, €CIU I10-
TepIieJl OT 3TOro0 KakKon-aubo yiuepO, B3bICKATh C MOBEPEHHO-
ro CBOM YOBITKM Y€pe3 TOT Cyd, B KOTOPOM BEJIOCh JEJO.

TakuM 00pa3oM, rpaXIaHCKO-IIPaBOBasi OTBETCTBEHHOCTh
HacTyIlaja B TeX CjydasX, KOrga IIPMCSDKHBIA ITOBepESHHBIA
COBEPIIWI JAesIHME, HaHecllee MaTepUualbHbI yIEpO MOBEpU-
TeJIIO.

Hucyunaunapuas omeemcmeeHHocms BO3NIarajach Ha
MPUCSKHOTO TTOBEPEHHOTO COBETOM ITPUCSIKHBIX MTOBEPEHHBIX
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U Moria ObITh B BUJE CJIEOYIOLIMX HaIaIeHWi 3a HapylleHUe
MIPUHATBIX TPUCSKHBIM TIOBEPEHHBIM 00S13aTEJIbCTB:

1) mpemocTepeXeHus;

2) BBITOBOpA;

3) 3ampelleHusT OTIIPABJISITh 00SI3AHHOCTU ITOBEPEHHOIO B
MPOJOJLKEHWE OIPEISICHHOTO COBETOM CpOKa, HO He Ooiee
OIHOTO TOJa;

4) UCKIIOYEHMSI U3 4YMCIa TPUCSKHBIX TMOBEPEHHBIX.

3aKoHOM OBLI OIpeAe/ieH IOPSA0K MPUBICYESHUS K IUC-
LUIIMHAPHON OTBETCTBEHHOCTU (MCTpeOOBaHUE OT IIPUBJIC-
KaeMoOTro K OTBETCTBEHHOCTU OOBSICHEHUN, €ro siBka Ha 3a-
celaHMEe COBETa, HaJWyve KBOpyMa Ha 3acelaHWy, BO3MOX-
HOCTh 00XKaJOBaHMS ITOCTAHOBJICHHUS COBeTa), OOecreYrBa-
IO 0OBEKTUBHOE PACCMOTPEHME Jiejia O IIPOCTYIIKE.

B Ttex oxpyrax, rime He CyIIECTBOBAJIO COBETa IMPUCSIKHBIX
MOBEPEHHBIX WM €ro OTAEJICHUS, AUCHUIIMHApHAS BJIACTb
HaJ TPUCSKHBIMU TOBEPEHHBIMM TPUHAMIEXKada MECTHOMY
OKPY>XXHOMY Cyy.

TakuM o0Opa3om, MBI BUIMM, YTO MPHUCSDKHAS agBOKaTypa
CTPOro cJieAujia 3a BBINOJHEHHEM 3aKOHa CBOMMHM WICHAMU
yepe3 COBET, KOTOPbI ObLT OPraHOM CaMOYIIpaBJICHUS] MPU-
CSDKHOWM afmBOKATypbl M CO3JaBajICs TpU CyldeOHOM TiajiaTe.
OH Mor co3maBaThCsl B CiIydae, €CIM B JAaHHOM OKpYTe Cyaeo-
HOM mayjiaThl ObLIO HE MEHee IBaalaTh IPUCSKHBIX MOBEpEH-
HbiX. [IpuCsSIKHBIE TIOBEpEHHBIE TAKOTO OKpyra XOmaTalcCTBO-
BaJIA TIepel ITajlaToil ¢ TMPOChOOi O pa3pelIeHn UM HM30paTh
coBeT. BcmenactBue Takoli MpockOBI MajaTa Ha3Hayajla OIHO-
IO M3 CBOMX WICHOB [JIs IIpeACEeNaTe/IbCTBOBAaHUS B OOILIEM
CcOOpaHUM TIPUCSIKHBIX TTOBEPEHHBIX MPU BBHIOOPE UJIEHOB CO-
Bera (ct. 358).

Ha3znayeHHOe mayiiaToif JIMIIO CO3BIBAJIO BCEX IPUCSKHBIX
TOBEPEHHBIX OKpyra Ha OIpeAeeHHbI JeHb B CyIeOHYIO Ma-
naty. Ilo mpuOBITUM HEe MeHee IOJOBUHBI WX M30Mpanch
npejacenaresb, TOBapMIll Tpeaceaaresss U uyjaeHbl coBeta. Ha
KaXIyI0 JOJDKHOCTh BBIOOPHI ITPOBOAMIMCH OTIEILHO.

M30paHune coBeplIagoch IO IPOCTOMY OOJBIIMHCTBY TO-
JocoB. IIpyu paBeHCTBE T0JIOCOB, MOJyYEHHBIX HECKOJIbKUMU
KaHIUIaTaMU Ha OHY U Ty € NOJDKHOCTh, U30paHHBIM CUM-
TajJcs TOT, KTO OBLI paHee BHECEH B CIIMCOK IPUCSKHBIX
TMOBEPEHHBIX.

Yucio wWieHOB COBeTa, BKIIIOYAs TpeacenaTesiss U TOBapu-
Ia Ipeaceaarelisi, MOIJIO ObITb HE MeHee IISITU M He Oojee
MSITHAALATH, 1O YCMOTPEHHUIO OOIIEro COOpaHUs.

CoBeT TPUCSIKHBIX TMOBEPEHHBIX U30UpasCs €XEromHo.
Ilepen BEIOOpaMM YJIEHOB COBETa OOIIEMYy COOpaHMIO TIPEHOC-
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TaBJISJICS OTYET O ACHCTBUSIX COBeTa 3a MUHYBIIWIL cyneO-
HBII oI,

B cooTBeTCTBUM C 3aKOHOM K OOSI3aHHOCTSIM M IIpaBaM
COBETa IIPUCSDKHBIX TOBEPEHHBIX OTHOCWIIOCH:

1) paccMoTpeHure IPOLIEHMI JIMII, XKeTAIOIINX TPUITUCATHCS
K YMCIIy MPUCSKHBIX MOBEPEHHBIX WMJIM BHIATH M3 3TOIO 3Ba-
HUSI, U COOOIICHMUE CydeOHOI ITajiaTe O HPUIINCKE UX WK
OTKa3e UM B 3TOM;

2) paccMOTpeHHue Kajao0 Ha NEHCTBMSI IPUCSKHBIX IIOBE-
PEHHBIX ¥ HaOOJACHUE 32 TOYHBIM HUCIIOJTHEHUMEM MMM 3aKO-
HOB, YCTAHOBJIEHHBIX IpaBUJ M BCeX NPUHUMAEMBIX UMU Ha
ce0s1 00sI3aHHOCTEIH;

3) BbIIavya MPUCSKHBIM MOBEPEHHBIM CBUICTEILCTB B TOM,
YTO OHM HE IIOJIBEPrajucCh OCYXIECHMIO COBETA;

4) Ha3zHaueHHUE ITOBEPEHHBIX IO o4yepenu sl Oe3BO3Me3II-
HOI'O XOXACHUS IO JAejiaM JIMLI, ITOJIb3YIOLIMXCS Ha cyae Iipa-
BOM OETHOCTH;

5) Ha3zHaueHHWe II0 oYepeny IOBEPEHHBIX IJIsS XOAaTaiicTBa
1o AejaM JIML, OOpaTUBIIMXCS B COBET C IPOCHOOM O Ha3Ha-
YEeHUM UM TaKOBBIX;

6) omnpeaeieHue BO3HATPAXICHUS IMOBEPEHHOMY IO TaKce
B Cjydyae HecomJlacusl IO JAHHOMY NpPEAMETY MEXIY HUM U
TSDKYIIMMCS WM KOTAa MEXAYy HUMHM HeE 3aKII0YEHO IHCh-
MEHHOE YCJIOBUE;

7) pacnipenesieHre MeXXIy MPUCSKHBIMU MMOBEPEHHBIMU TTPO-
LIEHTHOTO cOopa;

8) HajmoXeHUe TUCIUIUIMHAPHBIX B3BICKAHWI Ha ITOBEpEH-
HBIX KaK II0 COOCTBEHHOMY YCMOTPEHMIO COBETa, TaK M IIO
JKajobaM, MOCTYIAIIUM B COBET.

B cyneOHBIX OKpyrax, rae He OBLUIO COBETa IIPMCSIKHBIX
MOBEPEHHBIX WIM €ro OTAC/IICHUs, IpaBa U OOS3aHHOCTU CO-
BeTa IPUHAIUIEXKATA MECTHOMY OKPY>KHOMY CYIY.

Bce BhllIenepeyrcIeHHOE ITO3BOJIMIIO IPUCSIKHBIM ITOBE-
PEHHBIM CTaTh JOBOJILHO CJIOXKHOM KOpIIOpalMeil W, HEeCMOT-
ps Ha psn TpoOJieM, CTOSIIMX Tepel HUMU, BBITOJIHUTH 3a-
Javyy, i1 KOTOpor OHM ObUM co3naHbl. Ho B mogHOM oObe-
M€ 3aloJIHUTh COOOM BCIO ITPABO3AILIMTHYIO HUIIY ITPUCSK-
HbIe MOBEPEHHbIC HE MOIJIM, XU Mbl PACCMOTPUM Jajice APyrue
¢opMbl amBokatypsl, mpocyiiecTtBoBaBimme a0 1917 r. Ilpo-
JoJKajla pa3BUBAThbCSI TaK Ha3blBacMasl <«IIOAIOJNbHAs» af-
BoKaTypa. BEICOKMIT 1IeH3 MPUCSXKHONM aaBOKAaTyphl HE IIO-
3BOJISUI MHOIMM ITPOG)ECCMOHANIBHBIM XOJaTasiM CTaTh €€ 4jie-
HaMu. [la y MHOrMX 1 He ObUIO TaKOTO KeJIaHus, T.K. YIeH-
CTBO B IIPMCSDKHOI agBOKaType KpoMe IIpaB HaKJIaabIBaJlo
MHOI'O OOSI3aHHOCTEil, W AESITeIbHOCTh MPUCSIKHBIX ITOBEPEH-
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HBIX YETKO KOHTPOJMUPOBAJIACh COBETOM WM CydoM. B coorT-
BETCTBUM CO CBOOOM 3aKOHOB Poccuiickoif uMmepuu, TaKUM
«TIOJMOJIbHBIM» aJIBOKATOM MOl CTaTh J00OH, KOMY 3aKOH
3T0 He 3ampeman. Ho Obuta KaTeropus JIUL, KOMY, COIJTACHO
pa3bsICHEHUIO TIpaBUTENbCTBYIOIIEro CeHaTa, 3amnpelnaioch
OCYIIECTBJISITh 3ALIUTY IO YTOJIOBHBIM [I€JIaM:

1 — HoOTapuycaM, 3a MCKJIIOUEHMEM 3allUThl OJIVKaNIIUX
YJIEHOB UX CEMEWCTB;

2 — JuliaM, JUUIEHHBIM TO CyaeOHBIM MPUTOBOPaM BCEX
TPaB COCTOSTHUS WM BCEX OCOOCHHBIX MpPaB Y MPEUMYIIECTB;

3 — JuiaM, KOTOPbIM XOAATalCTBO BOCIPEILEHO MO Ccyaed-
HOMY MPUTOBOPY; OTIYYEHHBIM OT LEPKBU; UCKIIOYEHHBIM CO
CIIy>XKOBI TIO CyIy WJIM W3 JyXOBHOTO BEIOMCTBA 3a MOPOKU WU
K€ U3 cpelbl OOIIECTBa U JABOPSIHCKMX COOpaHUiA O MPUTOBO-
paM COCJIOBUIA, K KOTOPBIM OHU MPWHAJIEXKAIN;

4 — JuiaM, UCKJIIOYEHHbBIE U3 COCJIOBUSI TIPUCSKHBIX TO-
BEPEHHBIX;

5 — J5mua, UCKIIOYEHHBIM W3 YMCJia YaCTHBIX TMOBEpPEH-
HBIX I10 PACIIOPSLKEHUI0 MUHMCTpA IOCTULIMM WX IO Cyneo-
HOMY OIIPENEJICHUIO;

6 — uiaM, yCTpaHeHHBIM M3 YacTHBIX ITOBEPEHHBIX Ye3-
THBIMU ChE3IaMU;

7 — YacCTHBIM WJIW TIPUCSKHBIM TTOBEPEHHBIM, KOTOPBHIM
BPEMEHHO B IUCLUMIUIMHAPHOM MOPSIKE 3alpelianoch 3aHU-
MaTbCs aIBOKATCKOM ITPAaKTUKON;

8 — nuiaM, OOMNpPOIIEHHBIM Ha MpPeIBapUTEIBHOM Clel-
CTBUM B KAayeCTBE CBUIETEISI, €CJIM OHU BBI3BIBAIUCH B CYI
MPOTUBHOU CTOPOHOMA.

K stum 8 kareropusiM ciemyer H00aBUTH JIMI, KOTOPBHIM
3anpenianoch ObITh MOBEPEHHBIMU IO YTOJOBHBIM [ieJaM B
MUPOBBIX CyIax:

1 — cekperapeli MUPOBOTO Cbe3/la U CYIeOHBIX MPUCTaBOB B
cbe3lie, TPU KOTOPOM OHU COCTOSIIW;

2 — NHWCHMOBOJUTENIE MUPOBOTO CYIbM, ¥ KOTOPOTO pas-
Oupasioch JIeJio;

3 — MECTHBIX MMPOBBIX Cylell M ToBapuilleil MPOKypopa
B MUPOBBIX YYPEXKICHUSIX TOTO OKpPyra, B KOTOPOM pazOupa-
ercsl Jeo.

TakuM 00pa3oM, Mbl BUIMM, YTO aJBOKATOM BOOOILE MOT
BBICTYTUTh TIPAKTAYECKU JIIOOON KEeTAroIIU.

PaccMoTpym pajiee MHCTUTYT YACTHBIX MOBEPEHHBIX.

25 mag 1874 r. yrBepxaeHnl «[lpaBuia o nIulax, UMEKO-
WX MpaBO OBITh MOBEPEHHBIMU IO CYNCOHBIM AeIam».

B cooTBeTcTBUM ¢ 3TMMM TIpaBWIaMu I10 JIejiaM, ITPOM3BO-
NUBIIMMCS KaK B OOIIMX, TaK MU B MUPOBBIX CyldaX, MOBEPEH-
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HbIMU (KpOME IIPUCSIKHBIX IMTOBEPEHHBIX) MOIJIA OBITH JHMlIA,
TOJTYYMBIIIME OCOObIE CBUIETEJILCTBA Ha IPaBO XoAaTaliCTBO-
BaTh Mo ApyruM aeiaM. DopMa CBHIETENLCTBA yCTaHABIMBA-
Jlacb MUHUCTEPCTBOM IOCTUIIWM.

CBuzeTeIbCTBA Ha MPaBO XoJaTaliCcTBa MO UYYXHUM JejiaM
BbIIABAICh MUPOBBIMU ChE3aMM, OKPYXXKHBIMU CydaMu U Cy-
nebHbIMU TanaTaMu. CBUIETENbCTBA 3TU JaBajiM MpaBoO Ha
XONIATalCTBO JIMIIIb B TOM CYIeOHOM MecTe, M3 KOTOPOro OHU
BBIIAHbI, 32 UCKIIIOUEHUEM, HANpUMeEp, Cllydasi, Koraa roBe-
PEHHBIN, TPUHSBIIMIA Ha cedsl XOXIEeHUE IO JeIy, MPOU3BO-
JISAIIEMYCSI B MUPOBBIX CYJEOHBIX YCTAHOBJIEHUSX, OKPYXHOM
cyle WIM B CyAeOHOIi MajaTe, Mo XeJaHWUIO TSKYILEerocs WU
MONICYIMMOTr0, XOAaTaiiCTBOBaJl MO TOMy Xe neiay U B Kacca-
LIMOHHBIX JAenapTaMeHTax IpaBUTeSbcTBYIolIero CeHaTa.

Kenaroluii MoJy4yuTh CBUIETEILCTBO Ha MPaBO OBITH TO-
BEPEHHBIM JIOJDKEH ObLI IOIATh IPOIIEHUE B COOTBETCTBYIO-
WA CyI ¢ MPUJIOKEHWEM JTOKYMEHTOB, YIOCTOBEPSIOIINX €TI0
JINYHOCTH, TTOATBEPIUB B TIPOIICHWU, UTO IJISI TOJYYCHUS
mpaBa OBITb MOBEPEHHBIM HET TpensaTcTBuil. Eciu Bmocien-
CTBUM BBISICHSIIOCH, YTO TIPEIMSITCTBUSI UMEJIMCh, TO y JIKLIA
OTOMPAIOCH CBUACTENIBCTBO M OHO TIPUBJIEKAIOCH K YrOJIOB-
HOI OTBETCTBEHHOCTHM B COOTBETCTBMM C 3aKOHOM. Ecimm cym
OTKa3aJ B BblJauye CBUIETEJIbCTBA, TO 3TO PELIEHUE MOXHO
ObLIO OOXaJIoBaTh B BBILIECTOSIIIEH CyIeOHOW WHCTAHIIUM.

HMudopmanmio o auuax, MOJyYMBIIMX CBUACTEIBCTBO Ha
MIpaBO OBITh ITOBEPEHHBIMU, CyA JOBOOWI IO CBEICHUS MHHU-
CTpa IOCTMLIMUA W ITyOJIMKOBaJ MMEHA 3TUX JIMI] B MECTHBIX
TYOEpHCKHUX BEIIOMOCTSX.

JVCUMIUIMHAPHYIO BJACTh HajJ YaCTHBIMM ITOBEPEHHBIMU
OCYIIECTBIISTA CYObI, TIPA KOTOPBIX COCTOSIITM JIWIIA, TIOJNy-
YUBIIME CBUIETEILCTBA. B cilydae «HETIpaBWIIBHBIX M TIPEIO-
CYOUTENIBHBIX ACHCTBUI» 3TUX JIML CyAbl pacCMaTpUBaId MX
JIEVUCTBUS U MOIJIM TOJABEPraTh YAaCTHBIX MOBEPESHHBIX CICIY-
IOIIUM AUCLUILIMHAPHBIM B3BICKAHUSM: a) TPEIOCTEPEKEHUIO
WIM 3aMe4yaHu1o; 0) BBITOBOPY; B) 3allpelliEHUIO OTIIPABIATh
0013aHHOCTY TTOBEPEHHOIO Ha BpeMs CBBIILLIE OJHOIO roja; T)
VCKJTIOUCHUIO U3 YMCJIa TTOBEPEHHBIX.

BTUM XKe 3aKOHOM OT 25 Mast 1874 r. ObLIO mperocTaBiie-
HO TIpaBO II0 JejaM, IPOU3BOAMBIIMMCSI Y MMPOBBIX CYyIEH,
JIOTTyCKaTh K XOmATaliCTBY B KadeCTBE MOBEPCHHBLIX W JINII,
KOTOphIE HE HMMENIM CBUAETEIbCTBA (HE SIBJISLIMCHh YaCTHBIMU
MOBEpEHHbIMU), «HO He 0ojiee KaK MO TpeM JejlaM B TeYeHUeE
roga B Mpelesax TOTro K& MHUPOBOTO OKpyTa».

Ilepen momymeHueM K CyneOHOMY pa3OMpaTesbCTBY TaKue
JIMLa COpalldBalMCh Cydbeii: HE XOJaTaliCTBOBalM JU OHU
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yXe B 3TOM Tomy B IIpelenaX MUPOBOIO OKpyra Mo 4yXKUM
IejlaM, U €ClIM XOAaTaiiCTBOBaJIM, TO CKOJBKO pa3. 3a JIOX-
HOe TOKa3aHue 10 3TOMY BOIPOCY BMHOBHBIEC ITOIBEPrainuch
YTOJIOBHOM OTBETCTBEHHOCTH.

3akoH oT 25 Mas 1874 T. gBisyicsT He 4eM WHBIM, KakK
MOTBITKON JIeTau30BaTh AEITEIbHOCTb <«ITOAMOJIbHBIX> aji-
BOKATOB, TOCTaBUB WX IO KOHTPOJIb TOCydapcTBa, HO OKa-
3ajicsl HeymayHbIM, T.K. HE CMOT COIEpXaTh IMPUCSIKHYIO U
YacTHYIO aaBOKaTypy, BBepeHHbIE Ha OJlaro OOIIECTBY.

Cpenu Opyrux KaTeropdii MOXHO YIIOMSIHYTh HPMCSIKHBIX
CTPAIYUX MPU KOMMEPUECKHX CYIax, HO CYIIECTBEHHOTO BJIV-
STHUSI Ha POJib aIBOKAaTypbl OHM HE OKa3ajiu.

Bce mepeunicienHbie (opmbl TipocyiecTBoBaiu ao 1917 T.
u Obutn ynpasmHeHbl Hekperom No 2 «O cyme».

2.3. ApBokaTtypa coseTtckoro nepuoga (1917-1991 rr.)

22 Hosi6opst 1917 r. lekperom No | mpuineaiiee K BIacTu
npaButeabcTBO B.U. Jlenuna (YibsiHOBa) YIpa3gHUIO WH-
CTUTYTHl YaCTHON WM IPUCSKHOM aaBOKaTyphl 0e3 KaKoh-I1bo
3aMeHbI. B COOTBETCTBUM C TEPMUHOJIOTHEN, YIIOTPEOISBIICICS
B OTOT MEepUOM BPEMEHHU, B POJIM 3AIIUTHUKOB TIO YTOJOBHBIM
JejlaM WM TIOBEPEHHBIM 10 TPaXXJIaHCKMM MOT BBICTYIIUTH
JI000i1 YeIOBEK, IT0Jb30BABIIMICS TI'PaXIaHCKMMM IIpaBaMU.
TakuMm obOpa3oM, agBokKaTypa cTajla CBOOOMHOI Ipodeccueii,
KakK M Oblia 10 cyneOHoit pedopMbl 1864 T.

[Tepyon ¢ 1917 mo 1991 rr., T.e. pa3sBUTHE COBETCKOI
aZgBOKAaTyphl, YCJIOBHO IEIWUTCS Ha CAEOYIOIINe STallbl:

1) ¢ 1917 mo 1922 r.;

2) ¢ 1922 no 1939 r,;

3) ¢ 1939 mo 1962 r.;

4) ¢ 1962 mo 1991 r., T.e. Ha 4YeThIpe TepUoOIa, KaKIbIi
M3 KOTOPBIX SIBJISIETCSI MCTOPMYECKOM BEXOil pa3sBUTHUS Ha-
el CTpaHBbI.

PaccmoTpuM ux Oosee moapoOHO.

1. Ilepuon ¢ 1917 nmo 1922 rr.

YC10BHO JaHHBIN MEPUOT MMEHYETCS MEePEeXONHBbIM OT CTa-
pOTo CTpOsi K HOBOMY B YCJIOBMSIX TpakKIaHCKOU BOWHBI, Oy-
meBaBiIeii B Poccun.

IlepBoii moOmMBITKOW Bocco3naTh aaBokKaTypy Obuia MH-
CTPYKLIYSI O PEBOMIOLIMOHHBIX TpuOyHainax oT 19 Hosiops 1917 .
B cootBerctBUu ¢ 310t MHCTpyKIMEl Mpu PeBOJIOIMOHHBIX
TpuOyHaNIax AOKHBI ObUIM OBITH CO3MAaHbl KOJUIETUM 3alllMT-
HUKOB, Kyda NPUHUMAIU JIUI 110 PEKOMEHIAIlMM MECTHBIX
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coBetoB. Jlekper No 2 «O cyme» or 15 deBpans 1918 r.
rmacui, yto npu CoBerax pabouumx, COJMAATCKUX U KPECTh-
STHCKUX JIETyTaTOB CO3[aBajMCh KOJUIETMU IIPaBO3aCTyITHM-
KOB, T.€. JIMI[, TOCBSIIAIOIIMX Ce0sl MPaBO3acCTYMHUYECTBY
KaK B (opme 0OlleCTBEHHOro OOBUHEHMs, TaK U B (opme
OOIIIECTBEHHOU 3allluThl. B 3TW KOJIeTMW MOTJM BCTyNaTh
Juia, u3dbupaemeie U oT3biBaeMble CoBeTamMu paboO4ux, COJ-
JIaTCKUX M KPECThSIHCKUX MEMyTaToB.

ITo IMomoxenuto o HapogHoMm cyne PCDCP or 30 HosiOps
1918 roma cTanu y4ypexxaaThCsl KOJIJIETMM 3alllMTHUKOB, OOBU-
HUTEJIE M TMpEeACTaBUTENICl CTOPOH B TPaKIAaHCKOM IIpoliecce.

OHu co3maBaiMch, Kak yKaspiBaioch B [lonmoxennum, <«mist
CONEHCTBUSI Cyoy B Jejie HauOojiee ITOJTHOTO OCBEIICHUS BCEX
00CTOSITEILCTB, KacaloIIMXCS OOBMHSIEMOTO WJIM MHTEPECOB
CTOPOH, YYacTBYIOIIMX B. TPaXXJAaHCKOM Tipoliecce». Tak ke,
KaK M KOJIJIETMY TPaBO3acTYITHMKOB, OHM YUYPEeXIaaucCh MpHU
CoBerax pabouyMx M KPECThIHCKUX AEIYTAaTOB. DTOT 3aKOHO-
JaTeJIbHBIA aKT yXe comepKall OTHC/IbHbIC ITOJIOXKEHMSI, Kaca-
IOIIMeCsT HOBOM OpraHM3alluy CyIeOHON 3alllMThl, OOBUHEHUS
U TIpeNCTaBUTENIBCTBA, COOTBETCTBOBABIIEH IIyXy BpPEMEHU.

Unensl xomnerun mi3bupannch CoBeTaMHn padOYMX COJ-
JaTCKUX W KPECThSIHCKUX JMEIyTaTOB U OBLIM HOJDKHOCTHBI-
MU JIMI[aMU, TIOJy4yaBIIMMM COJEpXKaHUWE B pa3Mepe OKJaja,
yCTaHaBIMBaeMOro s HapomHbix cymeir. Ilpu atoMm mara
3a yyacTHE€ B MpolieccaX WICHOB KOJIJIETMM OIIpenessuiach
B3MMajach ¢ OOBMHSIEMBIX M CTOPOH CYIOM U 3aYMCISLIach B
noxon Pecryonuku mo cmere HapomHoro koMmuccapuara roc-
TUIHAMN.

Takum obOpa3oM, agBokaTypa ObUIa (DaKTHIECKW WHCTPY-
MEHTOM HOBOI'O T'OCYIAapCTBa, M HU O KAKOM CaMOCTOSITEIbHO-
CTM W peud ObITh He Morio. Ho gaxke B TakoM yCeYeHHOM
BUJE OHA HE yCTpauBaJla HOBYIO BJIaCTh, T.K. IO IyTH CBOEW
HE TMOOXOIWJa IJid TOTAJIMTapHOIO TOCYIapCTBa.

11 mas 1920 r. CoBHapkoMm usgan Ilocranosimenue «O
PErucTpaly JIUL C BBICIIMM IOPUAMYECKUM OOpa30BaHUEM».
Otn nuua B 3-XTHEBHBIM CPOK C MOMEHTa OIMyOJMKOBAHWUS
TOCTAHOBJICHUsI MOJLKHBI OBbUIM 3aperMCcTPpUPOBATBHCS B OTIE-
JIax TI0 YYeTy M pachpeieeHUIo pabodeil CHMIbI MECTHBIX CO-
BETOB, U MX JOJDKHBI ObUIM B MOPSIIKE OTOBIBAHUS TPYIOBOIA
TMOBUHHOCTU HaMpaBJsiTh B YUYPEXICHUSI, HYXIAIOIIUECsS B
fopuctax. B ciygae oTkaza OT perucrpanuy 3TU JIMia OObsIB-
JISTACH Je3epTUpaMU Y TIOUIeXKald CYIy.

21 oktao6pst 1920 r. BUUK mpunsn nomonHenue K Ilo-
JnoxeHuo o HapomgHoM cyme PCOCP, koTopbiM KoJIeTHH
MIPaBO3alIUTHUKOB OBUIM YIIpa3IHEHBI.
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2. Ilepuoxn ¢ 1922 mo 1939 rr.

B xone 3acemanuii 25—26 mag 1922 r. BcecorosHblil LIEHT-
PaJIbHBIM MCIIOJHUTENIbHBIA KOMUTET NpuHs1 TlonoxeHue o6
agBOKAaType, OIpenenBIIee O0IIMe YepThl Kopropalnu 1 QyH-
KUK KOJUIETHI 3alIUTHUKOB. 5 uions 1922 r. ObUIO IIpUHSI-
1o IlonoxeHue o KOJJIEeTMU 3alIUTHUKOB.

B cooTBeTCcTBUM ¢ TaHHBIM MOJIOXKEHUEM KOJIJIETUM 3alllUT-
HUKOB CO3[aBaJIMCh B KaXHIOW TyOepHUM TIpU TyOEpHCKUX
cymax. Kommernst 3alMTHUKOB SIBJISLIaCh OOIIECTBEHHON opra-
Hu3amnueil. B ee cocraB He BKIIOYAINCH JIMIA, pabOTaBIINE B
TrOCYAAPCTBEHHBIX YUYPEXICHMSIX U Ha MHPEAIPUSITHUSIX, 34 MC-
KJII0OYEHUEM 3aHMMAaBLIMX BBIOOPHBIE JOJKHOCTU, a TaKXe
npodeccopoB M TIpertofaBaTesicii BBICIIMX YUEOHBIX 3aBele-
Huii. TlojmoxeHne He ycTaHABIMBAJIO OOpPa30BaTEILHOIO 1IEH-
3a IS BCTYIUIEHUSI B KOJIJISTMU aJIBOKATOB.

PyKoBoaCTBO KoJjulerueir MOXKHO ObLJIO OCYIIECTBISITHCS
Ope3nIuyMoM, M30MpaeMbIM oOLIMM coOpaHueM. I[Ipe3uauym
AME IUPOKUKA KPYT TMOJHOMOUYMNA MO TMPUEMY U UCKIIOYE-
HUIO WIEHOB KOJIJIETUU, PACCMOTPEHUIO TUCIIUTUIMHAPHBIX eI,
OpraHu3aluu PUIAYECKUX KOHCYJbTAlUN.

Hanzop 3a nesTesibHOCTbIO KOJUIETMM OCYILLIECTBISUICS Cy/a-
MM, TIPOKYpaTypoil U UCMOJKOMaMHU MECTHBIX COBETOB. YJeHbBI
KOJUIETUI CHayvaja M30Mpavch UCITOJIKOMaMU, a 3aTeM YTBep-
XOaIMCh TIpe3uanymMoM. CTeHOorpaMMBbl 3aceIaHnid KOJIJIETHIA T1e-
pelaBaiuCh B I'yOEpHCKUI Cyl, a KOMWUS — B TMPOKYpaTypy.

7 wioHg 1923 r. nocranosineHueM BIMK IlonoxeHue o
KOJUIETUN 3alllUTHUKOB OBLIO BHECEHO OTAEIbHOW IJIaBON B
Havyaso [lojioxkeHUsI O CyIOyCTpOKNCTBE.

20 utoHsa 1928 r. pemenuem HKIO PCDOCP rybepHckuM
U OKPYXHBIM CyldaM ObUIO NaHO IMpaBO YCTaHABIWBATh IIpe-
JIeJIbHOEe YMCJ0 YJIEHOB KOJIJIETUM 3alllUTHUKOB.

B 1927 r. peuieHMeM UEHTPaJbHbIX MApTUWHBIX OPraHOB
agBokataMm-uieHaM BKII(0) 3ampemanack yacTHas IIpaKTH-
ka. [losro mien crop o TOM, MOXHO JIM aJBOKaTaM 3aHUMAaTb-
csl yacTHO# mpakTukoii. B mpoekrax IlomoxeHust 00 agBoka-
Type 1934 1. m 1937 r. 310 TO paspelagoch, TO HE paspella-
JIOCh, M 4YacTHas IMpaKTWKa paccMaTpuBaiach KakK ajbTepHa-
THBa JESTeIbHOCTU aJBOKATOB B KoJjuierusix. Ilepuonm comHe-
HUil 3aKoHYWICS MpuHATHEM 16 aBrycta 1939 r. IlonoxeHus
00 ansokatype CCCP.

3. Ilepuoxa ¢ 1939 no 1962 rr.

B cootrBerctBuu ¢ Ilonoxenuem o6 amBokatype B CCCP
or 16.08.1939 r. miast okazaHUSl IOPUIWYECKON TIOMOIIM Ha-
CEeJIEHWI0O B Kpasix, 00JacTsIX, aBTOHOMHbIX pecrybiaukax u
COIOBHBIX pecIyOaIMKax, He HMEIoLIMX OOJACTHOTO NeIeHUs,
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00pa30BBIBAINCH O0JIACTHBIE, KpaeBble M pecryOJMKaHCKHUE
KOJIJIETUM a/IBOKATOB.

OpraHuzanus KoJUIeTMW aJiBOKaTOB M 0Olee PyKOBOJCTBO
UX JesITeJIbHOCThIO OCYILIECTBIsIOCh HapoaHbIM KoMuccapu-
atoM toctuiiuu CCCP 4yepe3 HapoIHbIE KOMHUCCApUaThl IOCTU-
LIMU COIO3HBIX U aBTOHOMHBIX pecityonuk u ynpasienus HKIO
COIO3HBIX PECNyOJMK MNpU OOJACTHBIX M KpaeBbIX COBETaX
JETyTaToB TPYISIIMUXCSI.

IOpuauyeckass moMolllb HaceJeHUI0 OKasblBajlach IMyTeEM:

a) Jauv IOpUIMYECKHX KOHCYJbTalluii (COBETOB, CIIPABOK,
pPa3bSICHEHUI U T.11.);

0) cocTtaBiieHUs 3asIBJICHUI, Kajao0 W APYrMX JOKYMEHTOB
Mo Mpock0e TIpaxaaH, yYpexXJACHWd, OpraHu3aluidi U TIpe.-
MPUATUM,

B) ydyacTusl aJlBOKaTOB B CYyIEeOHBIX Ipolieccax B KauyecTBe
3alIUTHUKOB OOBUHSEMBIX, MPEICTABUTENE MHTEPEecOB OT-
BETYMKOB, UCTILIOB U JIPYTUX 3aWHTEPECOBAHHBIX JIUIIL.

Konnernsam Obu maHbl MpaBa IOPUAAYECKUX JIUII.

B coorBeTcTBUM ¢ HOBBIM 3aKOHOM YJ€HAMM KOJUIETW aj-
BOKAaTOB MOIJIM OBITH JIMIIA:

a) UMeollMe BbICIIee IopuIndeckoe 00pa3oBaHUeE;

0) OKOHYMBIIIME IOPUIUYECKUE IITKOJbI MPU HAJIUYMU CTa-
JKa MpakTUYEeCKON paboThbl B CydeOHbIX, MPOKYPOPCKUX U
WHBIX OpraHax OCTUIIMM HE MeHee OJHOIo Toja;

B) He UMEIOIIUE IOPUIMUYECKOro 00pa3oBaHUsl, HO Tpopa-
OoTraBlIMe HE MeHee Tpex JIeT B KauyecTBe Cyjei, MpOKypo-
pOB, cjefoBaresieil U IOPUCKOHCYJIBTOB.

KpoMe aToro 3aHuMaTbCcs aaBOKATCKOW AesITETbHOCTbHIO
MOIJIA JIMLA, HE COCTOSIBLIME B KOJIJIETMM aaBoKaroB. OnHa-
KO OHM JOMYCKaJIMCh K 3aHSTUIO aJIBOKATCKOW IesTeIbHOC-
TBIO C pa3pelleHus] HAPOJHOTO KOMUCCapa IOCTULIMU COIO3HOM
pecIyoIuKu B IOpsiaKe, ompenenseMoM mHcTpykuumeir HKIO
CCCP.

He mornu craTh ujieHaMu KOJUIETMM alBOKATOB JIMIIA, pa-
Hee CyauMble, JIUIIeHHbIE M30MpaTeNbHBIX TpaB, HAXOISIII-
€csl TIOfl CJIEACTBUMEM U CYIOM.

HckimoueHne M3 KOJUJIETMM alBOKAaTOB TaKXe MPOW3BOIM-
JIOCh TIPE3UIMYMOM KOJUIerMUM anBokaToB. OCHOBaHHMEM K MC-
KJIIOYEHUIO MOIJIO ObITh:

a) COBepllieHWe MPEeCTYIJIeHUsI, YCTAHOBJIEHHOIO MPUTIOBO-
POM cyna;

0) coBepllieHWE MPOCTYNKOB, MOPOYAlIMX 3BAaHUE COBET-
CKOTO aJBOKaTa;

B) HapyllleHue MpaBuJ BHYTPEHHETOo pacrlopsakKa KoJjuie-
TMU aJBOKaTOB.

37



Pemenue mpe3unmyMa KOJUIETMM agBOKaTOB 00 OTKas3e B
npreMe B ee WIeHbl WIM 00 MCKIIOYeHUM M3 KOJUICTUM aIBO-
KaTOB MOIJIO OBbITh 00XaJlOBAaHO HApOIHOMY KOMUCCapy loc-
TUIIMMA COOTBETCTBYIOIIECH COIO3HON WM aBTOHOMHOI pecITyO-
JIUKU.

Pemenune HapogHOro KoMuccapa ICTULIMM aBTOHOMHOM pec-
MyOJMKKU MOTJO OBITh 00XaJIOBAaHO HApPOAHOMY KOMHUCCApy
IOCTULIMA COOTBETCTBYIOILLICH COIO3HOM PECITyOJIMKU, a pellle-
HUE HApOAHOTO KOMUCCapa IOCTULIMU COKO3HOW PECTYOJIMKU —
Hapomrnomy xommccapy 1octurmu CCCP, perneHne KOTOpOro
SIBJISLIOCH OKOHYATEJbHBIM.

Haponnomy komuccapy toctuiiuu CCCP 1 HapomHoMy Ko-
MUCCapy IOCTUIINM COIO3HOM PEeCITyOIMKI IIPUHAIEXKAJIO IIPaBo
OTBOIA IIPUHSITHIX B KOJUIETUIO aJIBOKATOB.

IIpuem B agBoOKaTypy HAaXOOMJICS IIOA ITOCTOSIHHBIM KOH-
TpOJIEM BJIaCTel M TIOCTOSIHHO ycuiuBajcsa. 22 ampens 1941 T.
oot u3naH Ilpuka3 Ne 63 HapomHoro xomuccapuaTa IOCTH-
mun «O KoHTpose 3a mpueMoMm B amBokatypy CCCP». Ilo-
JIOOHBIE TIPUKAa3bl U3daBauCh HeOAHOKpaTHO. OcobeHHO ciie-
IUIA 32 TIOJUTUYECKOW ITOATOTOBJICHHOCTBIO aaBOKATOB.

JucuuIuimHapHasi OTBETCTBEHHOCTh aABOKATOB ITOJTHOCTBHIO
Haxomuiack nox kKontpoiemM HKHO CCCP. 11 ampens 1940 r.
ObLIa yTBEpKAEHA MHCTPYKIIMSI O MOPSIIKE pACCMOTPEHMS THAC-
LIUTUTMHAPHBIX A€ WICHOB KOJIJIeTMi amBokaToB. Ilpmkas Ne
70 or 8 mas 1941 r. ompemenn MOPSAOK HAJOXEHUS IUC-
LUIUVIMH TAapTUMAHBIX B3bICKAHUM.

[Monoxenune o6 amBokatrype B CCCP 1939 r. meiicTBoBajio
mo 1962 r., T.e. 6onee 20 jger. Ho B 3TOT mepuon Habmona-
JIOCb MHOXECTBO M3BATUI Mgl U3 HOPMAJIbHOTO CYIOMpPOU3-
BOJICTBA.

Bo-nepBrIX, 3TO mepuom PerpecCHii.

1 nmexabpst 1934 r. OGO TIpuHSATO TocTaHoBIeHUE ,IITAK
CCCP, omnpenenuBiiee 0OcoObIi MOPSIIOK CYIOIPOM3BOACTBA
10 JeJaM O TEPPOPMCTUUYCCKUX OPTaHU3AIMSIX U TEPPOPUC-
TUYECKUX akKTaX. 14 ceHTs6psi 1937 T. HOBBIM IMOCTaHOBJIE-
HueM [[WUK CCCP 6b11 onpefiesieH 0coOblii TOPSIIOK CyAOIpO-
M3BOJCTBA TI0 JIeJlaM O KOHTPPEBOJIOIIMOHHOM BPEIUTETLCTBE
W IUBEPCUSIX. DTUM IOCTAHOBIEHMEM aaBOKaThl HE MOITyCKa-
JIMCh K YY4acTUIO B IIpOLIECCaXx.

Bo-Bropeix, Benukas OrteuyectBeHHast BoiiHa 1941—1945 rr.
HaJOXWJa CBOM OTMeYaToK Ha paboTy aaBokaroB. Tak, B
cootBeTcTBUM ¢ IlomoxeHunem ot 22 uioHS 1941 roma, BceM
BOGHHBIM TpuMOyHa/saM OBUIO IIPEIOCTABJIEHO IIPaBO PacCMOT-
peHUsI el MO MCTeYeHUU 24 4acoB IIOC/Ie BPYYeHUs OOBUHSI-
€MOMY OOBMHUTENIBHOTO 3akjtoueHus. [lpe3uauymbl Kosje-
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TMil aIBOKATOB U I0PUINYECKUE KOHCYJIbTalluK coracHo ITruch-
My HKHO CCCP Nel6-A ot 25 mekabps 1941 roma mOJKHBI
ObLIM BBIAESATH aJBOKATOB TMPU YCJIOBUU TIOJYyYEHUS] OT cynda
M3BEIEHUS HaKaHyHe IHS CIOyIIaHMWS jaena.

KonyecTtBo amBoKaToOB YMEHBIIUIOCH B CBSI3U C MX YXO-
JIOM B psiibl apMUU Ha (PpOHT.

OnHolt M3 BaXKHbIX 3afay ISl KOJUIETUA aJBOKAaTOB B Iie-
pYoa BOEHHOTO BpeMeHU ObLIO OKa3aHWe HOpUANYECKON IMo-
MOIIIM BOCHHOCIYXKAIllUM, YjJeHaM MX CeMeil M WHBaaugaM
OteuecTBeHHOI BoMHBI. FOpumuyeckass MoMolllb 3TUM JUlaM
MO OMpeNeNeHHbIM KaTeropusiM JieJl oKa3blBajach OecIiiaTHO.
Hapkomart toctuiimn CCCP IMucemom Ne J1-21 ot 6 Mapra
1943 1. 00s13an Mpe3uauyMbl KOJUIETUM 1JIsI OKa3aHUsl TaKoi
MOMOIIIM BbIACNATh HanOosee KBATUDUIMPOBAHHBIX aaBOKa-
TOB.

TTocne cmeptu M.B. CtaiivHa 1 OKOHYaHUs Mepuoda perl-
peccuii ¢ HACTYIUIEHMEM XPYIIEBCKOM <«OTTEIeNn» cTaja He-
CKOJIbKO MEHSIThCSI MO3UIIMSI 3aKOHOIATENS O OTHOLICHUIO K
3aKOHaM, TUCKPUMMWHUPYIOIIMM IIpaBa aJBOKATOB KaK ydacT-
HUKOB YTOJIOBHOTO Tipoliecca. Tak, Yka3oM Ilpesunnyma Bep-
xoBHOro Copera CCCP or 19 anpens 1956 roma ObuM OTMe-
Henbl: [locranoBnenue Ipesunuyma LIMK CCCP ot 1 meka6-
ps 1934 roma o mopsiake BeAeHUsSI Aed O IMOArOTOBKE WM
COBEpUIEHUM TEPPOPUCTUYECKMX aKTOB M IlocTaHOBIEHUS
UK CCCP or 1 nmexabps 1934 roma m ot 14 ceHTs0ps
1937 roma o BHeCEHMM WM3MEHEHMII B IEHCTBYIOIINME YIOJIOB-
HO-TIpOLIeCCYaIbHbIe KOAEKChI COIO3HBIX PECIYOJIMK, KOTOPBI-
MM YCTAaHABJIMBAJICS MCKIIOYMUTEJbHBIN IMOPSIAOK paccieno-
BaHUS U CyOeOHOIO PACCMOTPEHUS Ol O IIPEeCTYIICHUSX,
MperycMOTPeHHBIX cTaThsiMu 587, 58°, 58’ YK PC®CP.

AnBokaTypa cTajla M3MEHSITbCSI, M ObLT HEOOXOOUM HO-
BB 3aKOH 00 amBOKaType.

4. Ilepuon ¢ 1962 mo 1991 rr.

B cootBerctBuM ¢ nipuHSTEIM B CCCP 3akoHOM O cymoyc-
TPOMCTBE, KOJUIETMM aJBOKATOB JOJKHBI ObUIM NEMCTBOBATH
C OCHOBaHMEM ITOJIOXEHUM, YTBEPXKICHHBIX BepXoBHBIMU CO-
BeTaMM COIO3HBIX PECITyONIHK.

IMonoxenue o6 amBokatype PCDOCP 0Obl10 yTBEepXKIEHO
3akoHoM PCOCP ot 25 urons 1962 r.

B coorBerctBumM co ct. 1 IlonmoxkeHus:, KOJJIETMM amgBOKa-
TOB OIPEACISUITNCH KaK JOOPOBOJIbHBIE OOBbSAMHEHUS JIUII, 3a-
HUMAIOIINUXCS aIBOKATCKOM MesTelbHOCThI0. PecrybiankaH-
ckue (B aBTOHOMHBIX pecrlyOJnKax), KpaeBble, O0JaCTHbIE U
roponckue (B ropogax MockBe u JIeHMHIrpanme) KOJIJICTUM afi-
BOKAaTOB CO3[AaBajJiMCh B IIEJISIX OCYIIECTBJIECHMS 3alllUTHl Ha
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MpeaBapuTEIbHOM CJASICTBUM W Ha Cyae, NPeACTaBUTEIbCTBA
10 TPaXTAaHCKWM JejlaM B Cyle M apOWUTpaxe, a TakKe It
OKa3aHUS MHOM HIOPUAMYCSCKOM ITOMOIIM TpaXmaHaM, Mpea-
MPUSITUSIM, YUYPEXKACHUSIM, OpPraHM3alMsIM U KOJIX03aM B
PC®OCP.

ANIBOKATCKOM MESITeIbHOCThIO MOINIM 3aHUMAaTbCSl TOJIBKO
JIMLIA, COCTOSIIME 4YieHAaMM KOJUICTMI agBOKATOB.

OpraHuszanusi, pykoBOJICTBO W KOHTPOJIb 3a JEATEeTbHOC-
TBIO KOJUISTHI agBOKaTOB ocyulecTBiasgianuck CoBetamu Mu-
HUCTPOB aBTOHOMHBIX PECITyOJMK, MCITOJTHUTEIbHBIMA KOMHU-
TeTaMM KpaeBbIX, 00JACTHBIX, MOCKOBCKOro M JIeHMHTIpam-
ckoro ropoackux CoseToB aenyraToB Tpyasiuxcs. OOiiee
PYKOBOACTBO KosuterusiMu anBokatoB B PCOCP u KOHTpOJb
32 MX JEATEIbHOCTBIO OCYIIECTBIISUIMCh MUMHHCTEPCTBOM 10C-
tuuuu PCOCP.

Pasmep miarel, B3MMaeMoli 3a oKa3aHUe IOpUINYECKON M0o-
MOIIIM, A& TAKXE TOPSAOK OKa3aHWs IUIATHOU IOPpUANYECKOM
IIOMOIIM OMNpPEACISICS MHCTpyKIMel MuHHMCTEpCTBa IOCTH-
uun PCOCP, yreepxneHHoit CoBetom Munuctpos PCOCP.

ITocranosnenueM Coseta Munuctpos PCDOCP or 14 ¢des-
paist 1966 roma No 155 GObima yrtBepxmeHa MHCTpyKIus o
MOPSAKE OIUIaThl IOPUIUNYECKON TMOMOIIM, OKa3bIBAEMOW af-
BOKaTaMy TpaxaaHaM, TIPEANPUSITUSIM, YIPEXKIESHUSIM, COB-
X03aM, KOJIXO3aM M JAPYIMM OpPTraHU3alMsIM.

[Mpounzonmm nsMeHeHUss B TpeOOBAHUSX, IPEABSIBISIEMbIX
K IpeTeHIeHTaM B amBokaTbl. B coorBerctBuu co cT. 9 Ilo-
JIOKEHUSI 4WieHaMM KOJIJIETMU alBOKATOB MOIIM OBITh Tpax-
nmane CCCP, umeromme BEICIIEE IOpUINYECKOe 00pa3oBaHUe U
cTax paboOTHI IO CHEUUATBHOCTA IOPUCTa HE MEHee ABYX JIET.
B Buzme uckimoueHust ¢ paspemeHusi CoBeta MUHUCTPOB aB-
TOHOMHOU pecmyOJuKM, UCHOJHUTEIbHOTO KOMUTETa Kpae-
BOTO, 001aCTHOTO, MOCKOBCKOTO, JICHMHTPaICKOTO TOPOICKOTO
CoBera [IEIyTaTOB TPYISIIMXCS B WIEHBl KOJUIETUM MOIJIA
MIPUHUMATBCS JIMIA, HE MMEBIINME BBHICIIETO IOPUINYECKOIO
00pa3oBaHusl, MPU HAJIUYUU CTaxa pabOThl IO CHelUaTbHO-
CTU IOpHCTa HE MeHee 5 JieT.

TocymapcTBo MpomosKano OCYIIECTBISITh KOHTPOJIb 3a TI0-
CTYNaBIIMMK B KoJulerTuu. MHGOpMALMI0 0 KaXAOM IpHeMe
B WIEHBI KOJIJIETUU aABOKATOB IPE3UIAUYM KOJIJIETMU ObUT 00sI-
3aH B CCMI/I,[[HCBHblﬁ CPOK JOBOIUTH OO CBECACHUSA COBCTa Mu-
HHUCTPOB ABTOHOMHOI pecny6m/n<1/1, UCITIOJTHUTCJIBHOTO KOMMU-
TeTa KpaeBoro, obiacTHoro, MockoBckoro, JIeHMHTpaacKoro
ropoackoro CoBeTa [JENyTaToOB TPYASLIMXCS.

CoBer MUHUCTPOB aBTOHOMHOM PECITyOIMKH, UCTTOTHUTE b~
HBII KOMUTET KpaeBoro, ob1acTHOro, MocKoBcKoro, JIeHuH-
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rpaackoro ropoackoro CoBeTa AEMyTaTOB TPYISIIMXCS B Te-
YeHHe Mecslia CO JHS COOOIIEHMS O MpHeMe HOBOIO WieHa B
KOJUIETUIO aIBOKATOB OBUI BIIpaBe OTYMC/IMTb BHOBb ITPUHSI-
TOTO.

T'ocynapcTBo KOHTpPOJIMPOBAJIO aABOKATYpy II0 KJIIOYEBBIM
BoripocaM. Bo BceM ocTaibHOM KOJUIETMU OBUIM CaMOYITpaB-
JISEMBIMM OpTaHU3aMSIMU. AIBOKaTypa BMECTE CO BCell CTpa-
HOW IIpomoJIKaja COBEpILIEHCTBOBATHCS.

XXIII cwe3n KIICC u centsiopbekuii (1965 roma) Inenym
LK KIICC npoBo3srimacuian Kypc Ha COBEPIICHCTBOBAaHUE SKO-
HOMUWYECKMX OTHOIIEHUI. B CBSI3M ¢ 3TMM BaxXHOCTb POJIU
IOpYICTOB B YIIPABJICHUM HApPOOHBIM XO3SIMCTBOM CTajla IIpU-
3HaBaThCcs Oonee oTKphITO. B mexadbpe 1970 roma LK KIICC
n Coer MunnctpoB CCCP m3maayd COBMECTHOE TTOCTAHOBJIE-
Hue «O0 YyIydllleHMU IIpaBOBOil pabOThl B HAPOZHOM XO3sIii-
cTBe». AIBOKAaTypa HecJla 3HAUMTEJIbHYI0 Harpy3kKy B IIPaBO-
BOM OOCTYXXMBaHUU MPEANPUSITUI, YUPEXKIECHUI, OpraHu3a-
LM, COBXO30B M KOJIXO30B, B KOTOPBIX OTCYTCTBOBajJa IOpH-
IUYecKas ciyxoa.

Hapsiny ¢ yyactem B cymax MO pacCMOTPEHUIO YIoOJIOB-
HBIX YW TPaXTAaHCKMUX M€ aABOKAThl BEIM KOHCYJIbTallMOH-
HyIO paboTy.

Koncrurynusa CCCP 1977 r. Bkiouyajia CTaTbio, B KO-
TOpOil roBopujock 06 agBokartype (cT. 161). 30 HOsOpPs
1979 roma 6bi1 mpuHAT 3akoH CCCP o6 anmBokarype.

20 Hos10pst 1980 roma Ha ocHOBe maHHOro 3aKOHa OBLIO
npuHgaTo IMonoxenne o6 agokarype PCDOCP.

HoBoe monoxeHHe yCOBEpIICHCTBOBAIO ITOJOXEHHE OT
1962 r., B 0O0OlLIEM OpPraHU3alMOHHO €ro IOBTOPSIO W CyIe-
ctBoBaio a0 1991 r., T.e. mo pacnaga CCCP u PC®OCP, a
nocie pacnaga CCCP cyuiecTBoBajio B HOBOW CYBEpEeHHOM
Poccun.



INABA 3. AABOKATYPA POCCUM NMOCJIE 1991 I
NPABOBAS1 OCHOBA U NMYTU PA3SBUTUA

Boiinsg B HoByio Poccuio ¢ IlonoxkeHueM o0 aaBokKaType
1980 r., Ha pa3HBIX dTamax MAYIIEH B HacTosllee BpeMs
MpaBOBOK pPeOpPMBI 3TO TOJOXEHHE XOTEJIU 3aMEHUTb HO-
BBIM 3aKOHOM 00 amBOKaType, HO IOJYYWIOCHh 3TO TOJIHKO B
2002 r., T.K. pOCCUICKOE OOIIECTBO BHIIIJIO HA HOBBIA 3Tan
pa3BUTUS B 00JIaCTM 3KOHOMUKM M IIpaBa.

PaGoTtanu nBa ¢axktopa. IlepBblii cOCTOSIT B TOM, 4YTO B
IMTonoxenun o6 amBokatype 1980 r. ero cosmarenu, 3Has,
YTO peaibHO OHO B YCJIOBUSIX COLIMAJIMCTUYECKOrO CTpOs (Ba-
puanta CCCP) HEeBBINOTHUMO, BKJIIOUUIU B HErO MYHKTHI,
OCHOBaHHBIC Ha MEXIYHApOIHOM IIpaBe, ICHCTBYIOLIEM M IIO
HacTosilliee BpeMsl, M KOIJa MACOJOTMYECKME <ILIOPbl» ObLIM
otopouieHsl, [TonoxeHne peabHO 3apabOTaIO U BIOJHE YIOB-
JICTBOPSIJIO OOILECTBO. A BTOpPOM (haKTOp COCTOSIT B TOM, UTO
IIOMEHSIBIIASICS BJIACTh MU caMa TOJIKOM HE ITIOHMMAaJja, KTO
OHa eCTb 1 4TO eii BooOiie HyxkHo. Tem Oonee, uto Ilosoxe-
Hue o0 aaBokatype 1980 r., peificTBylolee MO MPUHIIUITY
«MOXHO Bce, YTO He 3alpeleHo 3aKOHOM», IIOBTOPsIEM, BIIOJI-
HE YIOBJIETBOPSUIO OOIIECTBO.

Ho Ha HOBOM 3Tame pa3BUTHSI IPaBOBOl pedOpMBI CUM-
taTtbcd ¢ Ilomoxenmem 1980 T. cTajmo HEBO3MOXHO, W OBLIT
npuHAT HOBBIM MDenepanbHbIl 3aKOH «O0 amBOKATCKOW [esi-
TEeJBHOCTU M anmBokarype B Poccuiickoit Meneparmm».

PaccmoTpuM cHavama, Ha KakKWe MEXIyHAapOIHBIE aKThI
OPHMEHTHPYETCS 3aKOHOIATEIbLCTBO OO amBOKaType.

3.1. MexayHapoaHoe 3akoHOoAaTeNnbCTBO 00 apBoKaType

Cpeny paccMaTpuBaeMbIX JTOKYMEHTOB 0OCO0OE€ MeCTo 3a-
HuMmaeT YcraB OOH, mpunsaThiii 26 utoHs 1945 r.

OH TIpOBO3TJIaCHJI TIPaBO JIIOIEH pa3IMYHBIX HaIWil 6e3
pasfeneHus I10 TpU3HaKaM I1oja, sS3bIKa, PeJIMTMI Ha co3ma-
HUE YCJIOBMII, B KOTOpPBIX Obl YBaXKaJlMCh IIpaBa 4yejioBeKa U
coOJonaiach 3aKOHHOCTD.

B nexabpe 1948 r. T'eHepanbHast Accambiiess mpuHsiia
Bceobmiyio mexirapaliiio mpaB 4ejloBeKa, B KOTOPOUM yTBep-
KIATUCh MPUHIIUIIEI PaBEHCTBA BCEX Iepen 3aKOHOM, BBOIM-
JIMCh TIPEe3yMILMs HEBMHOBHOCTH, IIPaBO Ha OECIIPUCTPACT-
HOE U OTKPHITOE PAacCMOTpPEHME Jejla B Cyde M, caMoe IJIaB-
HOE, TapaHTUM 3allUThl, YTO OYEHb BAXKHO JIS AEATEIBHOC-
TH HaIlMOHAJBHBIX aIBOKATyp B pa3HBIX CTpaHax.
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CrenylolyM 10 3HAYEHMIO AOKYMEHTOM cTaj MexayHa-
POIHBIA IMAKT O IPaXTAHCKUX U MOJUTUYECKUX IIpaBax, IpH-
HaThIl B Helo-HMopke 19 mekabps 1966 r. Dror Ilakt mon-
TBEpAUJ OCHOBHBIC IOJIOXEHUS IPEAbIOYIIUX TOKYMEHTOB U
IeTaIU3UPOBal HUX.

O 4eM B HEM TOBOPWIOCH?

Bo-nepBhiX, OH yTBep:KAaJ MpaBO KaXIOro yejoBeka Ha
CBOOOMY M JIMYHYI0 HEIIPMKOCHOBEHHOCTb. HHMKTO He MoXeT
OBITh ITOIBEPIHYT IIPOM3BOJILHOMY apecTy WJIM COIAEPXKAHUIO
non crpaxeil. HUKTO He HOJDKEH ObITh JIMIIEH CBOOOIBI MHA-
ye, KakK Ha TaKUX OCHOBAHMUSX M B COOTBETCTBUM C TaKOM
MPOLIEAYPOM, KOTOPBIE YCTAHOBJIEHBI 3aKOHOM.

Bo-BTOpBIX, KaXIOMy apeCTOBAaHHOMY IIpM apecTe HOJIXK-
HBI OBITH COOOINEHBI MPUYMHBI €r0 apecTa U B CPOYHOM IO-
psiaKe cooOIIaeTcs oboe IpeabsIBIsieMOe eMy OOBHMHEHUE.

B-TpeTbux, Kaxmoe apecTOBaHHOE WM 3aJep:KaHHOE IO
YTOJIOBHOMY OOBHHEHUIO JIMIIO B CPOYHOM TMOPSIKE ITOJIKHO
IIOCTaBIISITECS K CyObe MM K IPYrOMYy OOJDKHOCTHOMY JIMILY,
KOTOPOMY IO 3aKOHY HPHMHAIJICKUT MPaBO OCYIIECTBISITh
CyneOHyI0 BJIACThb. ApecTOBaHHbIE WJIM 3alep>KaHHbIE WMEIOT
MpaBoO Ha cymneOHOe pa3doMpaTeabCTBO B TE€YEHHE Pa3yMHOIO
CpOKa MJIM Ha OCBOOOXIEHHE.

IIpu sTOM comepkaHue IOA CTpaxeid JIUIL, OXUAAIOIINX
CyIeOHOro pa3ompaTebCTBa, HE ITOJKHO OBITH OOIIMM IIpa-
BWJIOM, HO OCBOOOXICHHE MOXET CTaBUTHCS B 3aBHCHUMOCTb
OT MpPEICTaBIICHUs TapaHTU SIBKU B Cyl, SIBKM Ha CyIeOHOe
pa3buparenbcTBO B JI0OOM Opyroil ero craguu U, B ciayyae
HEOOXOMMMOCTH, SBKU IJIsl MCIIOJHEHUs IIPUTOBOpA.

M B 3akmoueHue, KaxXOblii, KTO OBUI KEePTBOM HE3aKOH-
HOTO apecTa WJIM COAEpPXKaHUS IT0N CTpaXel, MMeeT IIpaBo Ha
KOMIIEHCAIIMIO, 00JIamaloNlyl0 MCKOBOM CHIIONA.

TlocneaHuii MyHKT AOJKEH HAllOMMHATh BJIacTU 00 OTBET-
CTBEHHOCTH 3a HE3aKOHHBIE U HEOOOCHOBAHHBIE apeCTHI.

CrenyolmyM 110 3HAYEHUIO CTaJl TOKYMEHT, IPUHSATHIA B
1950 r. B Pume. OH Ha3zwiBasica KoHBeHLIMs O 3allUTe IpaB
YyeJloBeKa M OCHOBHBIX CBOOOI.

B Heit, B 4yacTHOCTHU, IMOATBEPXKAAIOCHh IPaBO KaxKIOIro
YyeJI0BeKa Ha CBOOOAY M JIMYHYIO HEIIPUKOCHOBEHHOCThb. HUK-
TO HE MOXET OBITh JIMIIIEH CBOOOOBI MHAYe, KaK B OIpeneIcH-
HBIX CIydJasX B ITOPSAKE, YCTAHOBJIEHHOM 3aKOHOM.

KoHBeHIIMST MpoOBO3IIacyiia, YTO KaXKIblil OOBUHSIEMBI B
COBEpPILICHHOM TIPECTYIUICHUM MMeEeT CJeOylolue IpaBa:

a) ObITh HE3aMEMJIUTEILHO U TIOIPOOHO YBEIOMJICHHBIM Ha
IIOHSATHOM €My SI3BIK€ O XapaKTepe M OCHOBAHWUM IIPEIbSIB-
JICHHOTO OOBUHCHMSI,
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0) MMETb IOCTATOYHOE BpeMsI U BO3MOXKHOCTU JJISI IOATO-
TOBKM CBOEH 3allMThl;

B) 3alMIIaTh ce0s1 JTMYHO WM 4Yepe3 IMOCPEACTBO BbIOpaH-
HOTO UM CaMUM 3alllMTHUKA WJIM, €CJM Y HEr0 HeT JOCTaToY-
HBIX CPEACTB IJis OIUIAThl YCIYyT 3allMTHWKA, IIOJIYYUTb 3a-
IIMTHUKA OECIUIaTHO, KOIJIa TOro TpeOYyIOT MHTEepPECHl IIpaBO-
cynusl.

Jannass KoHBeHLIMSI HEOMHOKPATHO MOIIOJIHSIACh, U B Hee
BHOCUIMCh wu3MeHeHus (21.09.1970, 20.12.1971,
01.01.1990, 6.11.1990, 25.05.1992, 11.05.1994).

DT M3MEHEHUS TT0Ka3bIBalOT, yTo KOHBEHIMS — >KUBOW
MeXaHu3M, OHa paboOTaeT, a BBISIBJIEHHBIE B XOIE IMPaKTHYeC-
KOIO IIPMMEHEHUsI HEIOCTAaTK! YCTPaHSIOTCS.

B nexabpe 1988 r. pesomouueii I'eHepanbHOIT AccamOiien
OOH ob1 yTrBepxXaeH «CBod MPUHIMIIOB 3alUThI BCEX JIMII,
MOIBEPracMbIX 3aJepXaHUIO WMJIM 3aKJIIOYEHMIO B KaKOil Obl
TO HU OBUIO (bopMe».

B coorBerctBUM ¢ 3TMM CBONOM NPWHIMIIOB, JIIOOOE 3a-
JepXKaHHOE JIMIIO MMeEEeT MpaBO Ha IOJyYeHUE IOpUANYECKOM
IOMOII CO CTOPOHBI amBoKaTa. Bckope Iociie apecrta OHO
MHOOPMUPYETCS KOMIIETEHTHBIM OPraHOM O CBOEM IIpaBe, U
€My TIPEeIOCTaBJISTIOTCSI pa3yMHblE BO3MOXHOCTH IS OCYIIE-
CTBJICHUSI 3TOrO IIpaBa.

Ecmu 3amepkaHHOe JMIIO HE MMEET aJBOKAaTa IO CBOEMY
BBIOOpPY, OHO BO BCEX CJIydasix MMEET IIpaBO BOCIOJIb30BaTh-
cs ycJyraMM ajBoKaTa, Ha3HAYeHHOrO IS HEro CyaeOHBIM
WIM WHBIM OpraHoM, 0Oe3 OIUIaThl €ro YCIIYr, €ClAu 3TO JIMIIO
HE pacIiojlaraeT JOCTaTOYHBIMU JEHEXHBIMU CpEICTBAMU.

Crienylolidii IPUHLIUII COCTOUT U3 IISITU ITyHKTOB:

1) mpemycMaTpuBaeTCsl IIpaBO 3aiepXaHHOIO WM Haxo-
JSIIIErocs B 3aKJIIOUCHUM JIMLA CBSI3BIBATBCSI U KOHCY/IbTH-
poBatbes ¢ anBokatoMm (m. 1);

2) 3amepXaHHOMY WMJIM HaxXOAsSIIeMycCs B 3aKJIIYEeHUU
JINIY JOJDKHBI OBITH IIPEAOCTABIIEHBI HEOOXOOMMOE BpeMs U
YCJIOBUSI [IJIsI IPOBEICHUSI KOHCYJBTAllMii CO CBOMM aJBOKa-
TOM;

3) mpaBo 3amep:KaHHOTO WJIM HaxOSIIEToCs B 3aKiIoue-
HUU JIMIla Ha €ro IOCeIleHNEe aaBOKaTOM, Ha KOHCY/IbTalluu
M Ha CBSI3b C HUM 0e3 MpOMEIJICHUST WU LIEH3yphl U B YCJIO-
BUSIX MOJHOM KOH(UIECHIIMAILHOCTA HE MOXET ObITh BpEMEH-
HO OTMEHEHO WJIM OTPaHMYCHO, KPOME MCKIIOUUTEILHBIX 00-
CTOSITEJILCTB, KOTOpPHIE OIPEHEISIOTCS 3aKOHOM MM YCTa-
HOBJICHHBIMM B COOTBETCTBUM C 3aKOHOM IIpaBMJIaMM, KOIJa
110 MHEHMIO CyIeOHOIo MM MHOIO OpraHa 3TO HEOOXOAUMO
IJI TOJIepKaHusT 0e30IacHOCTA M TIOPSIIKa;
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4) cBUOaHMS 3amepPXKaHHOTO WJIM HAaXOMSIIErocs B 3aKIIIO-
YEHUM JIMLIA C €0 aJBOKATOM MOTIYT MMETh MECTO B YCJIOBU-
SIX, TIO3BOJISIIOLIMX JIOJDKHOCTHOMY JIMILY MPaBOOXPaHUTE/b-
HBIX OPraHOB BUJETb MX, HO HE CJbIIIATH;

5) CBsI3b 3alep:KaHHOTO WJIM HaXOMSILErocs B 3aK/II0Ye-
HUU JIMIa C €ro aJBOKaTOM HE MOXET MCIIOJIb30BaThCA KakK
CBUJETEJLCTBO MPOTUB OOBUHSIEMOTO WJIM HaXOISAIIErocsl B
3aKJIIOYEHUH JIMIIA, €CJIM OHAa He MMeEeT OTHOIIEHUS K COBEp-
IIaCMOMY WJIM 3aMBbIIUISIEMOMY IIPECTYIICHMIO.

B despaie 1996 r. Komuter munuctpoB Copeta EBporib
npuHsu1 Pesomonnio «O 10puInIecKoil TOMOIIY TT0 TpaXKIaH-
CKHUM, TOPTOBbIM U aIMUHMCTpaTUBHBIM nenam» (18.02.1996.
Ne 76).

Lenp mpUHSITHAS 3TOr0 JOKYMEHTa — YCTPaHUThb IIPEIsIT-
CTBUSI BKOHOMMYECKOTO XapakTepa IJIsi JOCTyla K MpaBoCy-
U0 HEMMYIIMX U MaJOUMYILMX.

Ora Pe3omonusi peKOMEHIyeT MHpaBUTEIbCTBAM IIPEmOC-
TaBJISITh IOPUIMYECKYIO ITOMOINb BCEM Ha TEX XK€ YCIOBMSIX,
4YTO W CBOMM TIpaxkaaHaM.

Permament EBpomneiickoro cyna 1mo mpaBaM 4dejioBeKa, ITpH-
HATBIA 4 HosAOpst 1998 T., cOmEPKUT MOJOXEHUE, COIrJacHO
KOTOPOMY KaXasli CTOpOHA MMeEeT IpaBO IMOJYyYWUTb ITOMOIIb
OT COBETHUKOB M aJBOKATOB.

CaMu 10pUCTBI HE CTOSIT B CTOpPOHE OT 3TOro Iipoliecca. Ha
VIIT Konrpecce OOH mno mpenynpexaeHuto MpecTyrmHOCTH U
obpamennio ¢ mpaBoHapymmTenasmu (I'aBana, 27 aBrycra —
7 centssOops 1990 r.) OBUIM MPUHSTHL OCHOBHBIC MPUHIIUIIBI,
Kacalolllrecsl pojv IOPUCTOB. DTU MPUHLUIMBLI chHOPMYIUPO-
BaHbl U B DPsiJie TOJOXEHUI, KOTOpbIe CTPaHbI-yYaCTHUKU
JOJDKHBI BBITIOJIHATh. DTH TIOJIOXKEHUSI KacaloTcsl:

— JIoCcTymna K IOpHCTaM M IOPUIMYECKUM YCIIyram;

— CHeluajbHBbIX TapaHTUI B BOIpPOCaX YTrOJOBHOTO Ipa-
BOCY/IUSI,

— KBaJM(pUKALMK U TOATOTOBKM KaIpoOB;

— (dyHKUMIA 1 00sSI3aHHOCTEI;

— TapaHTUii B OTHOILIEHWM BHITIOJIHEHUSI IOPUCTAMU CBO-
uX 00s13aHHOCTEIA;

— cBO0OOIBI YOEXKIEHUIN M acCOLIMallMIA;

— Mpo¢heCCUOHATIBHBIX acCOLIMallii IOPUCTOB;

— JIUCUUTUIMHAPHBIX Mep, MPUHUMAEMbIX B clyyae He-
HAJJIEXXAILETO BBINOJHEHNS IOPUCTAMM CBOMX OOS3aHHOCTEM.

B aBrycre 1990 r. B8 Hrio-Mopke nHa VIII Konrpecce OOH
ObLIM TPUHSTH OCHOBHBIE ITOJIOXEHUSI O POJIM aJIBOKATOB.

IlepeunciaeHHble HOKYMEHTBEI B HACTOSIIEE BpeMsl SIBJISI-
I0TCSl TIPABOBOM OCHOBOHM UISI CO3[JAaHUSI HALIMOHAILHOIO 3a-
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KOHOJATE/JIbCTBA, €CJIM OHO MOOJIDKHO COOTBETCTBOBATbHL HOP-
MaM MEXIYHapOOHOIro IIpaBa.

3.2. Poccuiickoe U KoprnopaTuBHOe
3aKOHOAaTeNnbCTBO 00 apgBoKaType

OcHOBa POCCHICKOTO 3aKOHOIATeJIbCTBa 00 amgBOKaType
OblIa 3ajl0XXeHa B CICOYIOIMX IOKYMEHTaX:

1. Jexnapauus IpaB W CBOOON YeJIOBEeKAa M TpaxkmaHUHA
(punsita 22 HosiOpst 1991 1. BepxoBHbM CoBerom PCDCP);

2. KoHcturyumsi Poccuiickoit @enepanu 1993 .

Cr. 48 KoHctutyumu rnacut: «KaxmaoMy rapaHTHpPYeETCs
MPaBoO Ha MOJIydeHWe KBATMOUIIMPOBAHHOW IOPUINYECKON I10-
MoIu. B ciydasix, mpeaycMOTpPeHHBIX 3aKOHOM, IOpUIAMYEC-
Kasl TOMOIIb OKa3biBaeTcs OeciuiaTHo. Kakablili 3amepzkaH-
HEBI, 3aKJIIOYCHHBIN IO CTpaxXy, OOBUHSIEMBINI B COBEpIle-
HUU TIPECTYIUICHUSI UMEET MPAaBO ITOJIb30BATHCS TIOMOIIBIO all-
BoKaTa (3alllMTHMKA) C MOMEHTa COOTBETCTBEHHO 3aiepXKa-
HUS, 3aKJIIOYEHMS IION CTPaXy WJIM MPEAbSIBICHUS OOBUHE-
HUS».

AHaJIOTUYHOE MOJIOKeHUEe coaepKUTcs U B cT. 37 Hekia-
panuu IpaB U cBobod. B oboux mokymeHTax pedb UACT O
MpaBOBOM MOMOIIM, a He 00 yciyrax. Ilpm 3TOM mOMOIIB
IIOJKHA OBITh KBAIM(PUIIMPOBAHHONM, a 3HAYWT, €€ MOTYT OKa-
3aTh TOJIbKO CITCIIAAJIMCTHI.

[TpoueaypHbIe BOIPOCH OKa3aHMS STOM ITOMOIIM OIIpeIe-
snensl B YIIK PO.

Ha panHbIi TIepron OCHOBHBIM JOKYMEHTOM, pPETJIaMEeHTH-
pYyIOIIMM JeaTeIbHOCTh amBokatypbl B Poccum, cram Dene-
panbHBIA 3aKOH «O0 amBOKATCKOM IeATeIbHOCTA M amBOKa-
Type B Poccuiickoit @eaepaunm».

B 3akoHe ompeneneHbl Bce BOIPOCHI O IESITEIIBHOCTH am-
BOKaTypbl, KOJUIETMI aJBOKAaTOB, Ha3BaHWs OHOpo, KaOWHe-
TOB, IMMpaBa M OOSI3aHHOCTU aJTBOKATOB.

Psin BompocoB, OTHOCSIIUXCSI K JESITEIbHOCTH aJBOKATY-
pBI, PETyIUpyeTcsT WHCTPYKIUSAMU MUWHHUCTEPCTBA IOCTULIMH
P® B cootBeTcTBUU ¢ 3aKOHOM.

K xopmnopaTuBHBIM aKTaM OTHOCSITCS YCTaBbl KOJLIETHIA
aJBOKATOB, PEIIeHMs 00X cOOpaHMii 1 KOH(MEPEeHIINH, aKThl
PEBU3MOHHBIX KOMUCCUI M Ip.

Poib KopriopaTUBHBIX aKTOB IOCTOSTHHO BO3pacTaeT BBU-
Iy Bce OOJbIIe CaMOCTOSTEIBHOCTA aaBOKATOB U CTPYKTYp-
HBIX MOIpa3leieHUIl aaBOKATYpPhI.
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3.3. MonoxeHue 06 agsokatype 1980 r.
M NyTn passuTus agBokatypbl B Poccun

B coorBerctBum ¢ IlomoxenueM o0 amBokatype 1980 .,
KOJIJIETHST aIBOKATOB ObLIa TOOPOBOJIEHBIM OOBEAMHEHUEM JIUII,
3aHUMAIOIINXCS agBOKATCKON IesITeIbHOCTHIO.

B cyonekre Denepaiimy Morsa ObITh OOHA MM HECKOJBKO
KOJUIETUI, MOTIJIM OOpa30BBIBATHCS MEXTEPPUTOPHAIbHBIC
kouteruu. Ho 1991 r. B KaxmoM cyObeKTe CylllecTBOBajla
omHa Koserusi. Co3maHue HOBBIX KOJIJIETUI OBUIO OOYCIOB-
JICHO POCTOM MOTPEOHOCTE CTpaHBI B amBoKarax, a KoJuie-
TMu, cyliecTBoBaBmve 10 1991 r., ObLIM MOCTATOYHO 3aKphbl-
TBIMM W HE CMOINIA OBICTPO IIepeCTPOUThCS. B manbHeilem
MpaBa M OOSI3aHHOCTM KaK CTaphbiX, TaK M HOBBIX KOJUIETHU
ObUTM ypaBHEHBI, M KOHMJIMKTH Ha 3Toi 1mouyse K 2001 T.
ObLIM YpeTyJUpOBaHBI.

KoHKypeHLMsT MeXTy KOJJIErusMM TakxXe cTajla HEBO3-
MOXHa, T.K. aJBOKAaTCKUE OOBeNMHEHUS — He KOMMepuec-
KWe OopraHM3allii, a IIpaBoBas KyJbTypa aaBOKaTOB Tpebo-
BaJla OTPUIATEIBHOTO OTHOIIEHUSI K TMPOSIBIEHUSIM HEKOP-
PEKTHOCTU, OECTaKTHOCTH, K MOTOHE 3a KJIMEHTaMU M T.II.

Be3oTHOCUTETLHO KO BpeMEHU CO3AaHUs KOJIIEeruii, cama
MpUpoaa JesITeTbHOCTH (PaKTUYeCKU TpuBeia aJBOKATCKUE
00beAMHEHNS K €IVMHOW IIeu: 00eCredeHUsT KOHCTUTYIIH-
OHHOTO TpaBa rpaxJaH Ha TOoJyYeHHe KBaJIu(pUIIUpOBaH-
HOU MOpUAMYECKON TOMOINM M 3allUThl, T.€. agBOKaTypa
CTAaHOBUTCS pEaJbHbBIM WHCTPYMEHTOM TpPaXXKAaHCKOTO 00-
IecTBa.

BbiciiiiM OopraHoM KOJIJIETMM aJBOKATOB SIBJISLIOCH OOIlee
cobpaHue (KoHMepeHIs) WIEHOB KOJUIETUHU, €€ UCIIOTHUTEIb-
HBIM OPTaHOM — TMPE3UAUYM, a KOHTPOJbHO-PEBU3ZMOHHBIM
OpraHoM — PEBU3MOHHAs KOMMCCHSI.

CTpYKTYpHO KOJUIETUSI COCTOsUIa M3 IOPUIMYECKUX KOH-
CyJbTallMii, KOTOpbie BO3TJABISIIMCH 3aBeaylomnmu. KoH-
CYJIbTAllMM CO3[IaBaJIUCh IO COMJIACOBAaHUIO C OpraHaMu IOCTU-
M1 ¥ MECTHOW agMMHHCTpareii. OmHOBpEMEHHO B KOJUIETH-
X CO3MaBAJIMCh aJBOKATCKWE CIEeNUaTM3UpOBaHHbIe OIOpO Ha
MpaBax KOHCYJbTaIIWA.

HUnoymas B Poccuu mpaBoBast pepopma, OOOOIIUB OITBIT
pa3BUTHS IOPUINYECKOTO 00pa3oBaHUS, y4Jia €r0 B HOBOM
3akoHe «O0 agBOKATCKOW JesTebHOCTU U afBokatype B Poc-
cuiickoit Meneparm».
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3.4. OpraHnsauuvs agsokatypbl B PO

B cootBerctBUM ¢ PenepalbHbIM 3aKOHOM, B CyOBEKTe
Poccuiickoit ®@eaepainuu cosmaeTcsl ajBoKaTcKasl IajaTta
cyobekTa Poccuiickoit @enepaiiuu.

AnBoKaTcKasl TrajjlaTa CO3[aeTcsl B IEJIsIX OO0ecIieueHUs
OKa3aHMsl KBaTU(UIIUPOBAHHON IOPUINYECKON IMMOMOIIH, e
JOCTYITHOCTU [IJISI HaceJleHUsl Ha BCell TeppUTOpUM TaHHOTO
cyobekTa Poccuiickoit @enepaniy; opraHU3aliuyd IOpUIAYeC-
KO TOMOIIM, OKa3biBaeMoii TpaxkmaHam Poccuiickoit ®ene-
pauMu OecIUIaTHO; TPeACTaBUTENbCTBA U 3alllUThl MHTEPECOB
aJBOKaTOB B OpraHax TOCYJapCTBEHHOM BIacTW, oOpraHax
MECTHOTO CaMOYIIpaBJIeHUsI, OOIIECTBEHHBIX OObEAMHEHUSIX U
WHBIX OpPTraHM3alUsIX; KOHTPOJS 3a MpotheCCHOHATBHOM TO-
TOTOBKOM JIUII, JOTMYCKaeMbIX K OCYIIECTBJICHUIO aJBOKATC-
KO JesITeIbHOCTH, U COOJTIONeHNEM aJiBOKaTaM1 Kojekca Mpo-
¢deccMoHATbHON 3TUKU aIBOKAaTa.

AnBoKaTcKas TajlaTa SBISIETCSI HETOCyIapCTBEHHOM He-
KOMMEpYECKOM OpraHu3aliueii, OCHOBAHHOI Ha 00s13aTeJIbHOM
YJIEHCTBE aABOKATOB OOHOro cyobekra Poccuiickoit ®Denepa-
LIMHU.

AnBOKaTCKUE TajlaThl JEHCTBYIOT Ha OCHOBAaHMM OOIIUX
MOJIOXKEHWI IJI OpraHW3alMid JTaHHOTO BWIA, MPETyCMOTPEH-
HbIX PenepaabHBIM 3aKOHOM «O0 aIBOKATCKOM IeATebHOC-
TH U agBokaType B Poccuiickoir @Denepalivins.

AnBokaTrckasi TiajiaTa MMeeT CBOE HaWMEHOBaHWE, COmep-
JKaliee yKa3aHue Ha €€ OpraHM3allMOHHO-TIPaBOBYIO (DOpMy U
cyobekT Poccuiickoit Demepaliiy, Ha TEPPUTOPUU KOTOPOTO
oHa oOpa3oBaHa.

AnBoKaTCKasl Tiajata oOpasyeTcsl y4peauTelIbHBIM coOpa-
HUeM (KoH(epeHIIeil) aaBoKaToB.

AnBokarckasl majiaTa SBJISETCS IOPUANYECKAM JIMIIOM,
MMEET CaMOCTOSTENIbHBIN OajlaHC, OTKPHIBAET pACUECTHBHIA U
JIpyTve cueta B 0aHKaX B COOTBETCTBUMU C 3aKOHONATEbCTBOM
Poccuiickoit denmepaniu, a TakKe UMeeT Tedarh, IITaMITbl U
OJIaHKM CO CBOMM HaVMMEHOBAaHMEM, COAEPXKAIMM yKa3aHWe
Ha cyObekT Poccuiickoit ®@enepany, Ha TEPPUTOPUU KOTO-
poro oHa oOpa3oBaHa.

AIBOKaThl HE OTBEYAIOT IO 003aTeJIbCTBAM alBOKATCKOM
majaThl, a agBOKAaTCKas MajaTa HE OTBEYAaeT MO OO0s3aTe/Ib-
CTBaM aJBOKATOB.

AnBoKaTcKasl IajiaTa IIOMJIEKUT TOCYNapCTBEHHOM peruc-
TpallMy, KOTOpPasi OCYIIECTBIISIETCS] Ha OCHOBAaHWUM PEIICHMUSI
YIpeIUTEIIBHOTO coOpaHus (KOH(MEpeHIIMN) agBOKATOB W B
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TOpsIIKe, yCcTaHOBIeHHOM MDenepabHBIM 3aKOHOM O Tocyaap-
CTBEHHOM PETUCTpally IOPUANYECKUX JIMII.

Ha tepputopun cyonekta Poccuiickoit Penepauuyd Mo-
KeT OBITh 00pa3oBaHa TOJILKO OOHA aJBOKAaTCKas IiajarTa,
KOTOpasi He BIIpaBe OOpPa30BbIBATH CBOM CTPYKTYPHBIE TOMI-
pazneneHusi, ¢huwivaabl U TIPEACTaBUTEIbCTBA HAa TEPPUTOPU-
gax Opyrux cyobektoB Poccuiickoit @eaeparuu. OOpa3oBa-
HHE MEXPErMOHAJIbHBIX M WHBIX MEXTEPPUTOPHMAIbHBIX aj-
BOKAaTCKUX TajaT He JOIyCcKaeTcs.

PemreHust opraHoB aaBOKAaTCKOW TajaThl, MPUHSITHIE B
npeaesax ee KOMIETEHIIMM, O0s3aTeIbHbI IJIs BCEX WICHOB
aIBOKATCKOM ITajaThl.

AnBoKarckasi TajjlaTa He BIpaBe OCYILECTBIISATH aaBOKaT-
CKYIO HESITeIbHOCTb OT CBOETO MMEHHU, a TakKXkKe 3aHMMAaThCS
MPeaIIPUHUMATEILCKOM ACSITEIbHOCTBIO.

BeiciiiiM opraHoM agBOKAaTCKOM IajaThl cyObekTa Poc-
cuiickoii Pexepauyuy SBIISIETCSl cOOpaHUE agBOKaToB. B ciy-
yae, ecJId YMCJIEHHOCTh aJBOKATCKON MajiaThl IpeBbiiaer 300
YeJIOBEK, BBICIIIMM OPraHOM aJBOKATCKOM ManaThl SIBISETCS
KoH(pepeHuusa aaBokaToB. CobOpaHue (KOH(bEpeHIINUsI) aaBo-
KaTOB CO3bIBACTCSI HE pexXe OTHOIO pa3a B TO/.

CobOpanue (KoHgepeHIMs) aaBOKAaTOB CUYMTAETCS IIpaBO-
MOYHBIM, €CIM B €ro paboTe MPUHMMAET ydyacTHE HE MeHee
JIByX TpeTeil 4IeHOB aJBOKAaTCKOW mMajaThl (IeJeraToB KOH-
depeHIIum).

K xomneteHMMn cobpanus (KOHMepeHLMN) aaBOKaTOB OT-
HOCSITCSI:

1) dopMmpoBaHMe coBeTa agBOKATCKOM IajaThl CyObeKTa
Poccuiickoit @enepaliii 1 MPUHATHE PELICHUNH O JTOCPOYHOM
MpeKpalleHu TTOJTHOMOYMI YJIEHOB COBETA;

2) yTBEpXJAEHUE TOpsiIKa OIpeNeeHUs] HOPM TpPEICTaBU-
TEJIbCTBA M TIOpsIAKA M30paHus AeeraToB Ha KOH(EPEHIMIO;

3) u3bpaHMe pEeBU3MOHHONM KOMMCCUM M U30paHUE YJICHOB
KBJIM(UKAITMOHHON KOMMCCHUM M3 YMCJIa aIBOKAaTOB;

4) uszbpanue neneraroB Ha Bcepoccuiickuii che3n amBoKa-
TOB;

5) ompenefieHUe MOpsAKA HaIMpaBJIeHUS adBOKATOB IS
paboThl B IOPUAMYECKUX KOHCYJIbTAIIUSIX;

6) ompeneneHue pasMepa 00s3aTeNIbHBIX OTYMCIEHUI aj-
BOKATOB Ha OOIIMe HYXIbl aIBOKATCKOW IIajaThl;

8) yrBepXIeHWe OT4YeTa PEBU3MOHHON KOMUCCUM O PE3YJIb-
TaTtax peBU3NM (DMHAHCOBO-XO3SMCTBEHHOI NESITeIbHOCTU Ia-
JIaTHhl;

9) yTBepXX/IeHUE OTYETOB COBETA, B TOM 4YuUCJIe 00 WCIOJ-
HEHUM CMEThl PacXolO0B Ha COAEep>KaHME COBETa;
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10) yTBepxkIeHHEe perjaMeHTOB coOpaHus (KOH(MEpPEHIIN)
aJIBOKaTOB, COBETa W PEBU3MOHHON KOMUCCUM;

11) ompeneneHne MecTa HaxXOXIEHUS COBETA;

12) yTBepXIeHUe WLITaTHOTO paclucaHus arrapara opra-
HOB aJIBOKaTCKOW MajaThl;

13) ycTaHOB/IeHUEe Mep TMOOUIPEHUS] U BUIOB OTBETCTBEH-
HOCTU aJIBOKATOB;

14) mpuHSTHE WMHBIX pellleHUil B cooTrBeTcTBUM ¢ Dee-
pajbHBIM 3aKOHOM «0O0 agBOKATCKOW NEATeIbHOCTU U aaBO-
katype B Poccuiickoii Denepanum».

_» Pemenus codpanust (KoH(hEpeHIIMN) aaBOKaTOB IIPUHU-
MaloTCsl MPOCTbIM OOJIBIIMHCTBOM TOJIOCOB aJBOKATOB, y4a-
CTBYIOIIMX B COOpaHWM ([1e7eraToB KOH(MEPEHIINN).

HUcnonHuTenbHBIM (KOJUIETHAIBHBIM) OpPTaHOM aIBOKaT-
CKOHM majaTel SBJISIETCS COBET aJBOKATCKOW MaJIaThl.

CoBetr u3bupaercst cobpaHreM (KoH(pepeHIeil) agBoKa-
TOB TaiHBIM T'OJIOCOBaHMEM B KOJWYECTBE He Oosee 15 ueno-
BEeK M3 COCTaBa YJICHOB aJBOKATCKOM majaThl. CobpaHue (KOH-
depeH1MsI) aaBOKATOB OOHOBJISIET COCTaB COBETa OIWMH pa3 B
JIBa ToJla He MeHee YeM Ha OIHY TPETb.

CoBeT alBOKATCKOW MajiaThi:

a) u3bupaeT U3 CBOEro COCTaBa Mpe3WJeHTa aJaBOKATCKOM
najaThl CPOKOM Ha YEThIPE Tolla U MO €ro MpeACTaBIEHUI0 Of-
HOTO WJIM HECKOJIbKMX BHUIIE-TIPE3MICHTOB CPOKOM Ha JiBa roja,
onpe/essieT MOJHOMOYUST MPE3UIeHTa U BULIE-TIPE3UICHTOB;

0) ompeaensieT HOPMBI IIPeACTaBUTEIbCTBA Ha KOH(EpeH-
111,

B) oOecreuynBaeT JOCTYITHOCTb IOPUAMYECKON TOMOIIM Ha
Bceil Teppuropun cyonekra Poccmiickoit ®@emeparini, B TOM
yucse IpUIMIeckoil TOMOIIM, OKa3biBaeMoil rpaxknaHam Poc-
cuiickoii @enepaiuy OGecrulaTHO B CiIydyasiX, IPeayCMOTpPEH-
HBIX 3aKoHojaTeabcTBOM Poccuiickoit ®enepauunu. B aThx
LIeJISIX COBET:

1) mpuHMMaeT pelleHUs] O CO3JAaHUU TIO0 TPEeNCTaBICHUIO
OpraHoOB TOCYIapCTBEHHOI BiacTu cyobekra Poccuiickoit De-
Jepaliuy IOPUANYECKUX KOHCYJbTAIIWIA;

2) HampaBJisieT aIBOKaTOB JJis pabOThl B IOPUAMYECKUX
KOHCYJIbTalMSIX B COOTBETCTBUM C TIOPSIAKOM, OIpeNeIeHHBIM
cobpanueM (KoH(pepeHIrei) agBOKaTOB;

3) duHaHCUpPYET OESITSIBHOCTh IOPUIMYSCKNX KOHCYJIBTa-
LMK ¥ paboTalIlMX B HUX alBOKATOB B COOTBETCTBUM CO
CMETO, yTBepXmaeMoii cobpaHveM (KoH(pepeHIIMei) amBoKa-
TOB;

4) ompenesisieT MOPSIAOK OKa3aHUSI IOPUANYECKON ITOMOIIU
agBOKaTaMM, YJacTBYIOIIMMU B KayeCTBE 3aIIMTHUKOB B yIro-
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JIOBHOM CYIOINPOM3BOJACTBE MO HA3HAYEHUIO OPraHOB J03Ha-
HUSI, OPTaHOB MpPeABapPUTEIbHOTO CJIEACTBUsI, MPOKYypopa WUIu
cyla, U B WHBIX CJIydasiX; JOBOIUT 3TOT IMOPSIOK IO CBele-
HUS yKa3aHHBIX OPraHOB, a TakXe aJBOKaTOB U KOHTPOJIM-
pYyeT HCIIOJIHEHUE €ro ajaBoKaTamu;

5) omnpezaessieT MOPsAOK BbITUIATHI BO3HArpaXkIeHUsl 3a cueT
CpElCTB alBOKATCKOW IMajiaThl aJBOKaTaM, OKa3bIBAIOLIMM
IOPMIMYECKYI0 TIOMOINb rpaxnaHam Poccuiickoit Deneparm
OecruiaTHo;

6) TpeACTaBIsACT agBOKATCKYIO ITajiaTy B OpraHax TIo-
CylapCTBEHHOI BJacTU, OpraHax MECTHOIO caMoyIlpaBjie-
HUS, OOILIECTBEHHbIX OOBEAVMHEHUSIX U B MHBIX OpraHu3a-
LUSIX;

7) codeicTBYeT MOBBIIEHUIO MPOGECCUOHATLHOTO YPOBHS
aJBOKaTOB;

8) paccmarpuBaeT Xanobbl Ha OeWCTBUS (Oe3neiicTBUE)
aJIBOKATOB C y4YeTOM 3aKJIOYeHUs] KBAIM(PUKALMOHHONW KO-
MUCCUU;

9) zamuinaer couuajbHbie W MpodecCUOHANIbHbIE MpaBa
aJBOKaTOB;

10) comeiicTByeT OOeCEUEHMIO agBOKATCKUX OOpa3OBaHUi
CIIy>K€OHBIMU TOMEIIEHUSIMU;

11) opraHusyeT uHpopMallMOHHOE obecrieueHue ajaBOKa-
TOB, a TaKXe€ OOMEH OMNBbITOM pabOThl MEXIY HUMMU;

12) 3aHUMaeTCsl METOAUYECKON IesITeIbHOCTDIO;

13) co3bIBaeT He peke OTHOro pasa B ron cobOpaHus (KOH-
depeHIInM) amBOKaTOB, (POPMHUPYET MX ITOBECTKY IHS;

14) pacrnopsixaercsi UMYILECTBOM alBOKAaTCKOW TajaThl B
COOTBETCTBUM CO CMETOM M C Ha3HaYeHHWEeM HMYIIeCTBa.

B ciyyae HeucnojHeHUS COBETOM aJBOKATCKOUW MajaThl
TpeboBaHuii HacTosiniero MeaepabHOr0 3aKOHA MOJHOMOYMS
COBETa MOTYT OBITh MPEKpallleHbl TOCPOYHO Ha COOpaHUM (KOH-
¢epenumu) agBoxkatoB. BHeouepenHoe cobpaHue (KoHbepeH-
1IMs1) allBOKATOB CO3bIBAETCSI COBETOM I10 TPEeOOBAHUIO OJHOM
TPETH WIEHOB aJBOKAaTCKOU MajiaThl JMOO MO TpeGOBaHUIO
TEPPUTOPUATILHOTO OpraHa ICTUILIUMU.

3acenaHus coBeTa CO3bIBAIOTCSl TMPE3UJEHTOM alBOKaT-
CKOH MajnaThl MO Mepe HEeOOXOAMMOCTU, HO HE pexXe OJHO-
ro pasza B Mecsll. 3aceJaHue CUUTAeTCs MPAaBOMOYHBIM,
€C/IM Ha HEeM IIPUCYTCTBYET HE MeEHee JBYX TpeTell UJeHOB
coBeTa.

Pemienust coBera NMPUHUMAIOTCA TIPOCTBIM OOJIBIIMHCTBOM
TOJIOCOB WJIEHOB COBETa, YYacTBYIOLIMX B €ro 3acelaHuu, U
SIBJISIIOTCSL  00s13aTeJIbHBIMU JJISI BCEX WJIEHOB aJBOKAaTCKOM
majarhl.

51



IMpe3naeHT aaBOKATCKOW TMajaThl MPEACTaBIseT aaBo-
KaTCKyl0 MajiaTy B OTHOIIEHMSIX C OpraHaMU TOCYIapCTBEH-
HOW BJIaCTU, OpraHamMy MECTHOTO caMOyTpaBJIeHUs, OOIle-
CTBEHHBIMU OOBEIMHEHUSIMM W WHBIMU OpPraHM3anusiMH, a
Takxe ¢ (GU3NYECKUMU JIMLIAMU, JEHCTBYeT OT UMEHU alBO-
KaTCKOW majaTbl 6e3 JOBEPEHHOCTH, BbIIAET JTOBEPEHHOCTHU
W 3aKJII04YaeT CIeJKM OT UMEHU aJBOKATCKOW majaThl, pac-
TopsKaeTCss MMYIIECTBOM aIBOKATCKOW TajiaThl MO pelle-
HUIO COBETa B COOTBETCTBMM CO CMETOW W C Ha3HauyeHUEeM
UMYIIEeCTBA, OCYLIECTBJSIET MpPUEM Ha paboTy U YBOJbHE-
HUe ¢ paboThl PabOTHUKOB arapara aJBOKaTCKOW Tmaja-
ThI, CO3BIBAET 3aceJaHMsI COBETa, OOeCIeuMBaeT MCIIOJIHE-
HUE pelIeHUil coBeTa M pelieHuil cobpaHus (KoHbepeH-
LIUM) agBOKaTOB.

IIpe3uneHT M BULIE-TIPE3UACHTBI, a TakKXe OPyrue 4YICHbI
COBeTa MOTYT COBMeIlaTb padOTy B COBETE aJABOKATCKOM ma-
JIaThl C aABOKATCKOM HESTeJIbHOCTBIO, IOJydash MPU 3TOM
BO3HarpaxiaeHue 3a paboTy B COBETe B pa3Mepe, OIlpeaesisie-
MOM coOpaHueM (KOH(epeHIIMe) aaBOKaTOB.

KoHTtpons 3a (pMHAHCOBO-XO3SIUCTBEHHOU AESITEIbHOCTH
aIBOKATCKOM MajaThl U €€ OPraHOB OCYIUECTBIJISIET PEBU3MOH-
Hasi KOMMCCHUSI M3 4YHMCJia aABOKATOB, CBEAEHUS O KOTOPBIX
BHECEHbl B PErUCTPAllMOHHBIA pPEecTp COOTBETCTBYIOIIETO
cyonekra Poccuiickoit @denepauunu. Kto, B COOTBETCTBUM C
DeepallbHBIM 3aKOHOM, MOXKET OBITh aIBOKATOM?

AIBOKaTOM SIBJISIETCS JIMIO, IIOJYYMBIIEE B YCTaHOBJICH-
HoM DenepayibHBIM 3aKOHOM ITOPSIIKE CTATyC aJBOKaTa M Ipa-
BO OCYIISCTBJISITh aIBOKATCKYIO NESITEIbHOCTh. AIBOKAT SIB-
JISIETCS HEe3aBUCUMBIM COBETHMKOM II0 IIPABOBBIM BOIIPOCAM.
ABOKaT He BIpaBe 3aHUMAThCS APYroil OrjlauyMBaeMoi Aesi-
TEJBbHOCTBIO, 3a MCKIIOUEHUEM HayYHOM, IMpernoaaBaTeIbCKOM
U VHOW TBOPYECKOW IEATEIIbHOCTU.

Oka3plBasi OPUAMYECKYIO TMOMOIIlb, aIBOKAT BBIMOJHSET
caenywomye GyHKIUU:

1) maeT KOHCY/JIbTallMM M CIIPABKM II0 IIPAaBOBBIM BOIIPO-
caM KaK B YCTHOM, TaK U B IMUCbMEHHOU (opMe;

2) cocTaBIsIeT 3asBJICHHUS, XajaoObl, XOmaTaiicTBa W Hpy-
rie ADOKYMEHThl MpPaBOBOIO XapakTepa;

3) mpencTaBiIsSIeT MHTEPECHl TOBEPUTENIST B KOHCTUTYLIMOH-
HOM CYIONPOMU3BOICTBE;

4) yyacTByeT B KayecTBe MpEIACTaBUTENSI TOBEPUTENST B
IPaXIaHCKOM WM aIMWHUCTPATUBHOM CYIOIIPOU3BOJICTBE;

5) ydacTByeT B KadecCTBE IIPEICTABUTEIS] WM 3alIMTHUKA
IOBEPUTE/ISI B YTOJIOBHOM CYIOIIPOM3BOICTBE W IPOU3BOJCTBE
no aenaM 00 aAMMHMCTPATUBHBLIX MpaBOHAPYIIEHUSIX;
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6) ydJacTByeT B KayeCTBe IIpEACTABUTENSI HOBEPUTENIS B
pa30upaTenbCTBEe A€l B TPETEMCKOM Cylde, MEXIyHapOIHOM
KOMMepUYeCcKOM apOuTpaxe (Cylae) U MHBIX OpraHax paspe-
IeHUST KOH(MIUKTOB;

7) TpencTaBiIIeT MHTEPECHl HOBEPUTENIS. B OpraHax IOCY-
JIApCTBEHHOW BJIACTU, OpPraHax MECTHOIO CaMOYIIPaBJIEHUS,
OOILIECTBEHHBIX OOBEAMHEHUSIX W MHBIX, OpraHu3aIusIX;

8) mpencTraBsieT MHTEPECHl AOBEPUTENSI B OpraHax IOCYy-
NApCTBEHHOM BJIACTH, CydaX W NPABOOXPAHUTEIbHBIX Opra-
HaX WHOCTPAHHBIX TOCYAApCTB, MEXIYHApOAHBIX CYAECOHBIX
OpraHax, HEroCyAapCTBEHHBIX OpraHax WHOCTPaHHBIX TOCY-
JIApCTB, €CJIM MHOE HE YCTAHOBJIEHO 3aKOHOAATEIBLCTBOM WHO-
CTPaHHBIX TOCYHApPCTB, YCTAaBHBIMM JOKYMEHTAMU MEXIyHa-
POIHBIX CYIEOHBIX OPraHOB U WHBIX MEXIYHApPOIHBIX Opra-
HU3aLUN WM MEXIyHapOXHBIMU AoroBopamMu Poccuiickoi
®enepanuu;

9) ydyacTByeT B KayeCcTBE IMpPEACTABUTENsS TOBEPUTENS B
WUCIIOJTHUTEJIbHOM TIPOU3BONCTBE, a TAKXKE IPU HCIIOJIHEHUU
YIOJIOBHOTO HaKa3aHMUS;

10) BBICTymaeT B KauyecTBE MpPENCTABUTENS] MOBEPUTENS B
HQJIOTOBBIX IMPaBOOTHOIIEHUSIX.

AnBoKaT MMeeT IIpaBO OKa3bIBaTh JIOOYIO IOPHUINYECKYIO
MoMolllb, He 3amnpelleHHyl0 PenepaabHbIM 3aKOHOM.

IIpencraBuTensiMu opraHu3aliuii, OpraHOB TOCYIAapCTBEH-
HOM BJIACTU, OPraHOB MECTHOIO CaMOYIPABJIECHUS B TI'pax-
MAHCKOM Y aIMWHUCTPATUBHOM CYIOIPOU3BOACTBE, CYIOIPO-
W3BOACTBE MO JejaM 00 aAMWHUCTPATUBHBIX IMpaBOHApYIIe-
HUSX MOTYT BBICTYIIMTH TOJIbKO aIBOKAThl, 3a MCKJIIOYEHUEM
clydyaeB, KOrJga 3TW (DYHKIMM BBIIOJHSIIOT paOOTHMKHU, CO-
CTOSIIIIME B IUTAaTe€ YKa3aHHBIX OpPraHU3aliii, OpPraHOB TOCYy-
JIApCTBEHHOW BJIACTA U OPraHOB MECTHOTO CaMOYIIPABJIEHUS,
ecii MHoe He ycraHoBlieHo DenepanibHBIM 3aKOHOM.

AIIBOKaTbl MHOCTPAHHOIO ToCyJapcTBa MOTYT OKa3bIBaThb
OpUINYECKYI0 TIOMOIIb Ha Tepputopun Poccmiickoit Menmepa-
MM MO BOITpOCAaM IIpaBa JAHHOIO MHOCTPAHHOTO TrOCYIapCTBa.

ABOKaThl WHOCTPAHHBIX TOCYJAPCTB HE JOMYCKAIOTCS K
OKa3aHUIO IOPUAMYECKON momolu Ha Tepputopuu Poccuii-
ckoit Denepalli MO BOMPOCAM, CBSI3aHHBIM C TOCYIApCTBEH-
Holi TaitHoli Poccumiickoit denepamnm.

AZBOKaThl WHOCTPAHHBIX TOCYAAPCTB, OCYIIECTBISIONINE
aJBOKaTCKyl0 AeSITeJbHOCTh Ha TeppuTopum Poccuiickoii
Denepalluyl, PErUCTPUPYIOTCS helepalbHBIM OPraHOM MCIIOJN-
HUTEJIbHOU BJIACTW B 00JAaCTH IOCTMLHM B CIIELAAJIbHOM pee-
CTpe, TOpSIIOK BeAEHUsI KOToporo ompenensiercs: [IpaButenb-
ctBoM Poccuiickoit Denepannm.
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Be3 perucrpainy B yKa3aHHOM DPEeCTpe OCYIIECTBIEHHE af-
BOKATCKOW JIeITeJIBHOCTA aIBOKaTaMU MHOCTPAHHBIX TOCYIapCTB
Ha Tepputopun Poccuiickoit Demepaliny 3amperacTcs.

3.5. NMonHomouusa apBOKaTa, ero npaea u 063aHHOCTU

IMomHOMOUMST amBOKaTa, YYacTBYIOIIETO B KadyeCTBE IPEI-
CTaBUTENSI HOBEPUTEsI B KOHCTUTYLUMOHHOM, I'paXXIaHCKOM
U aIMUHUCTPATUBHOM CYIONPOM3BOACTBE, a TaKXKe B Kaye-
CTBE TIPEACTABUTENS WJIM 3allUTHUKA JOBEPUTENSI B YroOJIOB-
HOM CYIOITPOM3BONICTBE M TIPOM3BOACTBE MO AejlaM 00 aaMM-
HUCTPAaTUBHBIX IMPaBOHAPYLICHUSIX, PEIAMEHTUPYETCS CO-
OTBETCTBYIOIIIMM IIpOLIECCYaIbHBIM 3aKOHOAAaTeJbcTBOM Poc-
cuiickoit Pepepalnu.

B cayuasx, mpemycmorpeHHBIX DenepasbHBIM 3aKOHOM,
aIBOKAT JOJDKEH MMETb OpIep Ha WCHOJHEHHE ITOpYyYEHUS,
BbIIaBaeMBIii COOTBETCTBYIOILIMM aJBOKATCKUM OOpa30BaHU-
eM. @opma oprepa yTBepxkaaercs: denepaaibHbBIM OpraHOM 10C-
TULIMHU. B MHBIX cioydasx amgBOKaT IPEACTABISIET JTOBEPUTEIIS
Ha OCHOBaHMHU JOBepeHHOCTH. HMKTO He BIIpaBe TpeOOBaTh
OT aIBOKaTa W €ro JOBEPUTEJIS NpPEAbSIBICHUS COIJIALICHUS
00 OKazaHWM IOPUAWYECKOUN TTOMOIIW JIJIST BCTYILJIEHUS alBO-
Kara B IeJo.

AnBokaT MMeeT IIpaBo:

1) cobupath cBeneHUsI, HEOOXOMMMEBIE JJISI OKa3aHUs I0pH-
ITUYECKOM ITOMOIIM, B TOM YMCJIEe 3allpallliBaTh CIIPaBKM, Xa-
PAKTepUCTUKU U UHBIC JOKYMEHTHI OT OPraHOB IOCYIapCTBEH-
HOW BJIACTU, OPraHOB MECTHOTO CaMOYITPaBJICHMSI, OOIIIECTBEH-
HBIX OOBEOIMHEHWI, a TakXXe WHBIX OpraHu3aluii. YKazaH-
HbIE OpraHbl M OpraHM3alluy O0SI3aHBI B IIOPSIAKE, YCTaHOB-
JICHHOM 3aKOHOJATE/IbCTBOM, BbIIABaTh aIBOKATy 3aIlpOIICH-
Hble UM JOKYMEHTBI WJIM MX 3aBEpPeHHBIC KOIHMU;

2) ompammBaTh ¢ WX COIJIACUST JUIL, TPEAIOTOXUTEIbHO
BJIAACIOINX WH(OpMalIMell, OTHOCSIIENCS K Meday, MO KOTO-
pOMY aIBOKAT OKa3bIBaeT IOPMANYECKYIO ITOMOIIIb;

3) cobuparhb W MPEACTaBIATH IIPEIMETHI U ITOKYMCHTHI,
KOTOpBIE MOTYI OBITb MPU3HAHBI BEIIECTBEHHBIMU W WHBIMH
JoKa3zaTeJbCTBaMM, B» IOPSIIKE, YCTAHOBICHHOM 3aKOHOHA-
TeJabcTBOM Poccuiickoit Deneparnnu;

4) mpuBJIeKaTh Ha IOTOBOPHOI OCHOBE CIICLIMAIKCTOB IIJIs
pa3bsCHEHHUSI BOIPOCOB, CBSI3aHHBIX C OKa3aHMEM IOpHIUYEC-
KO TTOMOIIIN;

5) OecHpeIsITCTBEHHO BCTPEYaThCsS CO CBOMM JIOBEpUTE-
JIeM HaeOuHe B YCIIOBUSX, 00eCIeYMBAIOIINX KOHMUIACHIIN-
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aJTbHOCTh (B TOM YMCJI€ B TIEPUOJ €ro COAEep>KaHWsI MOA CTpa-
Kel), 0e3 orpaHMYCHHUS YMCJIa CBUIAHUN M WX IPOIOJIKU-
TEJIbHOCTH;

6) cdukcupoBath (B TOM YKCJIe C IOMOIIBIO TEXHHYECKUX
cpencTB) MH(MOPMALIMIO, COIEpXKallylocs B MarepHanax aeia,
10 KOTOPOMY aABOKAaT OKa3bIBaeT HOPUINYECKYIO ITOMOIIb,
cobmonasi MpU 3TOM TOCYAAPCTBEHHYIO U WHYIO OXPaHSIEMYIO
3aKOHOM TaiiHy;

7) coBepllaTh WMHbIE ACHCTBUSA, HE IPOTHBOpEYAINE 3a-
KoHomaTenbCcTBY Poccuiickoit @eaepaluu, T.€. MOXHO BCe,
MPSIMO HE 3alpelIeHHOE 3aKOHOM.

AZIBOKAaT He BIIpaBE:

1) mpuHUMaTh OT JuIla, OOpaTMBIIErocs K HEMy 3a OKa-
3aHUMEM IOPUAMYECKOM ITOMOIIM, MOPYYEHHE B ClIydae, €ClIu
OHO MMeEET 3aBEIOMO HE3aKOHHBIN XapakTep;

2) TIpYHUMATh OT JIMlla, OOpaTUBIIIETOCsS K HEMy 3a OKaza-
HUEM IOPUINYECKON MTOMOIIM, TIOPYYEHUE B CITy4asiX, €CJIU OH:

— MMeeT CaMOCTOSTENbHBI HMHTEpeC K MpeaMeTy corja-
LIEHUS ¢ JOBEpUTENeM, OTJIMYHBIN OT MHTepeca JaHHOTO JIUIIA;

— yyacTBOBaJ B JieJie B KauyeCTBE CYAbU, TPETEUCKOTO
CyIbd WJIM apOuTpa, MOCpPedHMKA, IMPOKYypopa, CilemoBaTelis,
JIO3HaBaTeNs, DKCIepTa, CHELUAIUCTa, MEPEeBOMUMKA; SIBIIS-
eTCs MO JAHHOMY Jey MOTepHEeBIIMM WJIM CBUIETENEM, a
TakXe €CJV OH SIBJISIIICS TOJDKHOCTHBIM JIMIIOM, B KOMIIETEH-
LIMM KOTOPOTO HAXOMWJIOCh TPUHSATUE PEIIeHUs B MHTEpecax
JTAaHHOTO JINIIA;

— COCTOMT B POACTBEHHBIX MM CEMEWHBIX OTHOIIEHUSX C
JIOJKHOCTHBIM JIMILIOM, KOTOpPO€ MPUHUMAJO WJIWM MPUHHAMAET
yyacTMe B paccleOBaHWM WM PACCMOTPEHUU Jejia JaHHOTO
JIN1IA;

— OKa3bIBaeT IOPUOMYECKYIO IOMOIIb AOBEPUTENIO, MHTE-
peChl KOTOPOro MPOTHMBOpEYaT MHTEepecaM NAaHHOro JIWIA;

3) 3aHMMAaTh IO OCNIy IO3MIMIO, IPOTUBOPEYAIIYIO BOJIE
JIOBEpUTENISI, 3a UCKJIIOUEHUEM CTyvyaeB, KOTIa alBoKaT yOex-
JIeH B HaJlM4MM CaMOOIoBOpa JOBEPUTEJIS:

4) nemaTh MyONMWMYHBIC 3asIBJICHMS O JTOKA3aHHOCTU BUHBI
MIOBEPUTEIISI, €CIM TOT €€ OTPHUIIACT;

5) pasriamaTh CBEIEHUS, COOOIIEHHBIE €My TOBEpPUTENIEM
B CBSI3M C OKaszaHHWEM TOCJIETHEMY IOPUANYECKON IMOMOIIIH,
0e3 coriacus JOBEPUTEIIS,

6) oTKasaTbCs OT MPUHATON Ha cebs 3ammThl 5. Hermac-
HOE COTPYOHMYECTBO aaBoKaTa C OpraHaMu, OCYIIECTBIISIO-
IIMMHA ONEPAaTUBHO-PO3BICKHYIO AEITEIbHOCTh, 3aIlpelaeTcs
M HE MOXET OCYIIECTBIAThCSA Haxke C COIJIACUS aIBOKaTa.
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AnBokaT 00si3aH:

1) 4yecTHO, pa3yMHO M IOOPOCOBECTHO OTCTaMBaTh IIpaBa
1 3aKOHHBIC MHTEPECHl JOBEPUTEIISI BCEMU HE 3ampellleHHBIMU
3aKOHoAaTenbcTBOM Poccuiickoit Demepaliii cpeICcTBAMU,

2) UCMOJHATH TpeOoBaHM 3aKoHAa 00 00s3aTeIHbHOM y4Ya-
CTUM aJBOKaTa B KayeCTBE 3alllMTHMKA B YTOJIOBHOM CYIO-
MPOU3BOACTBE IO HA3HAYEHMIO OPraHOB JO3HAHMSI, OPTaHOB
TIpeABApUTENIBHOTO CJIEICTBUS, ITPOKYpopa WM Cyla, a TaK-
K€ OKa3bIBaTh IOPUAWYECKYIO TIOMOIIb IpaxmaHaMm Poccwii-
ckoii @exepanuy OECIUIATHO B CiIydasX, MNPEeAyCMOTPEHHBIX
3aKoHomareabcTBoM Poccuiickoit ®enepanuu;

3) IOCTOSITHHO COBEpIICHCTBOBaTb CBOM 3HAHUSI U ITOBHI-
1IaTh CBOIO KBaTU(UKALIUIO;

4) cobmomaTh KOmEeKC IMpodecCMOHANIBHON 3TUKM aaBOKa-
Ta YW UCIIOJHSTH pellleHWs OpraHoB aJaBOKATCKOIl ITalaThl
cyobekra Poccuiickoit @enepauyu 1 DeaepalbHOM IalaTh
anBokaToB Poccuiickoit @enepanuu;

5) OTYMCHATH U3 TIOJy4aeMOTO BO3HArpaxkACHUSI CPEIACTBa
Ha oOIIye HYXIbl amBOKATCKON ITajiaThl B pa3Mepax U IIo-
psiIKe, KOTOphIE OIpeIessIIoTcsl cobpaHueM (KoHdepeHIIueli)
aJBOKATOB aJBOKATCKOM MajaThbl COOTBETCTBYIOLIEIO CYOBEK-
ta Poccuiickoit Denepanmn, a Takxke Ha cComepXKaHUE COOT-
BETCTBYIOIIMX aJBOKAaTCKOIO KaOWMHETa, KOJUIETMH aaBOKa-
TOB, agBOKATCKOIO OIOpo;

6) OCYIIECTBJIATH CTpaxOBaHUE pHCKa CBOeil mpodeccro-
HaJIbHOM MMYILIECTBEHHOM OTBETCTBEHHOCTH.

3a HeucCIIOJIHEeHHE MO0 HeHamjexalllee MCIIOJHEHNE CBO-
UX TIpodheCcCHOHANBHBIX O0SI3aHHOCTEM amBOKAaT HECET OTBET-
CTBEHHOCTb, IpeaycMoTpeHHYI0 DemepajibHBIM 3aKOHOM.

B cootBerctBUM co cT. 8 PDemepaJbHOIO 3aKOHA IOPHUCT
00s13aH XpaHUTh AJABOKATCKYIO TaliHY.

AIBOKATCKOM TalHOI SIBJISIIOTCSI JIIOOBIE CBEICHMS, CBSI-
3aHHBIE C OKa3aHMEM aJBOKATOM IOPUAMYECKOI TOMOIIN CBO-
eMy IIOBEpPUTEIO.

AIIBOKaT He MOXET OBITh BBI3BaH M JONIPOIICH B KAayeCTBE
cBUIETENSI 00 OOCTOSITEILCTBAX, CTABIIMX €MY M3BECTHBHIMU B
CBSI3M € OOpallleHreM K HeMy 3a IOpUINYECKON ITOMOIIBIO MU
B CBSI3M C €€ OKa3aHMEM.

IIpoBeneHue onepaTUBHO-PO3BICKHBIX MEPOIIPUSITUIA U CIIC-
CTBEHHBIX IEUCTBMM B OTHOIICHMHU agBOKaTa (B TOM 4YHUCIE B
KUJIBIX U CIIYKEOHBIX TTOMEIICHUSIX, MCIONb3YeMbIX MM IS
OCYIIECTBJICHUSI aaBOKATCKOM HESTEIbHOCTU) IOMyCKaeTCs
TOJIbKO Ha OCHOBAaHUHU CYyIeOHOIO PEIICHMUS.

ITomyyeHHBIE B XOme OIEPaTUBHO-PO3BICKHBIX MEPOIIPHSI-
TUI WM CJAEACTBEHHBIX NEUCTBUI (B TOM 4YHMCie MOCTEe IIPpU-
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OCTAaHOBIICHWSI WJIM TIPEKpAIleHUsT CTaTyca aJBOKaTa) CBele-
HUSI, TIPEIMETHI M JOKYMEHTHI MOTYT OBITH WMCIIOJIb30BaHBI B
KauyecTBe JIOKA3aTelIbcTB OOBUHEHMS TOJIBKO B TEX CIydasx,
KOrZa OHM He BXOAAT B IIPOM3BOJACTBO aJBOKaTa IO Jejam
€ro JoBepuTeNieil. YKasaHHbIE OTPaHWUYEHHUST HE pacIipocTpa-
HSIOTCS Ha OpymWs TIPECTYIUIEHUsI, a TaKXe Ha TIPeIMeTHI,
KOTOpBIE 3ampelleHbl K OOpalleHHI0 MU 000pOT KOTOPBIX
OrpaHMYEH B COOTBETCTBMU C 3aKOHOHATEILCTBOM Poccuii-
ckoit Penepannm.

3.6. MpuobpeteHne n npekpalweHue cratyca apBokara

Craryc agBokaTta B Poccuiickoit ®enepauuu Bopase [Ipu-
0o0pecTv JIMLIO, KOTOPOE MMEET BBICILEE HOPUIAYECKOE O0pa-
30BaHUE, MOJYYEHHOE B MMEIOILEM TOCYJapCTBEHHYIO aKKpe-
IUTAAIO 00pa30BaTENIBHOM YUPEXIACHWN BBICIIErO TMpodec-
CHOHAJIBHOTO 00pa30BaHUsI, JUOO YYEHYIO CTENEeHb IO IOpU-
JUYECKON CMEeLUabHOCTU. YKa3aHHOE JIMLO TaKXe ITOJKHO
WMETh CTaX pabOThl IO IOPUANYECKON CIIEIMaJbHOCTH HE
MEHee ABYX JIET JUOO MPOWTH CTaXWPOBKY B aIBOKATCKOM
00pa3oBaHMU B CPOKHU, ycTaHOBJIeHHble DenepabHBIM 3aKO-
HOM.

He BmpaBe mpereHnoBaTh Ha MPUOOPETEHUE CTaTyca aaBO-
KaTa W OCYILECTBJIEHUE aJBOKATCKOW AESTeJIbHOCTU Julia:

1) mpu3HaHHBIE HEAEeCTIOCOOHBIMU WM OTPAaHUYEHHO [ie-
€CIMOCOOHBIMU B YCTAHOBJIEGHHOM 3aKOHOJATeNbCTBOM Poccuii-
ckoil Penepaliu MOPSIIKE;

2) MMeloIIre HETOTallleHHYI0 VI HECHSTYIO CYIUMOCTh 3a
COBEPIIIEHNE YMBIIIUIEHHOTO IIPECTYTUICHMUS.

Pemmenne o MPUCBOGHMM cTaTyca ajBoKaTa MpUHUMa-
eT KBaTN(UKAIMOHHASI KOMMUCCHUSI TIPU aJBOKATCKOW Ta-
nate cyobekTa Poccuiickoit @enepauuu mocje ciaadyu Ju-
LIOM, TPETeHAYIOIIMM Ha MNpUoOpeTeHue cTaTtyca aaBOKa-
Ta (majmee TakXe — TPETeHAEHT), KBaJuM(UKaIlMOHHOTO
5K3aMeHa.

B cTax paboThl MO IOPUANMYECKON CIEIMaTIbHOCTHA, HEOO0-
XOOVUMOU 711 MPUOOPETEHUsI CTaTyca aaBOKaTa, BKITIOYAETCS
pabora:

1) B KayecTBe CyIbH;

2) Ha TpeOyIOIIMUX BBICIIETO HOPUANYECKOro OOpa3oBaHUS
TOCYIapCTBEHHBIX JODKHOCTSIX B (hefepalbHbIX OpraHax ro-
CyIapCTBEHHON BJIACTU, OpraHax TOCYJAapCTBEHHOU BlacTu
cyowekToB Poccuiickoit ®enepaliiv, UHBIX TOCYIAapCTBEHHbIX
OopraHax;
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3} Ha TpeOOBaBIIMX BBHICIIETO IOPUIUYECKOrO OOpa3oBa-
HUS TOJDKHOCTSIX B CYIIECTBOBABIIMX IO MPUHSTUS NEWUCTBY-
toieit Koncrutyuun Poccuiickoit Deaepaliiu rocyaapcTBeH-
Hbeix opraHax CCCP, PC®CP u Poccuiickoit @enepaunu,
HaXOIMBIIMXCST Ha Tepputopuu Poccuiickoii Denepaiiuu;

4) Ha TpeOYIOIIMX BBICILIETO IOPUIMYECKOr0 0Opa30BaHUS
MYHUILIMNAJIBHBIX JTOJDKHOCTSIX;

5) Ha TpeOyIolIUX BBICUIETO IOPUAMYECKOr0 00pa30oBaHUs
IOJLKHOCTSIX B opraHax CymeOHoro aernaprameHTa rnpu Bep-
xoBHOM Cyne Poccuiickoit ®enepaluu;

6) Ha TpeOYIOIIMX BBICIIETO IOPUAMYECKOTO 0Opa30BaHMUS
MIOJDKHOCTSIX B IOPUAWYECKUX CIyXK0ax OpraHu3aluii;

7) Ha TpeOyIIMX BBICIIETO IOPUANYECKOTO OOpa3oBaHUS
OJDKHOCTSIX B HAYYHO-MCCIENOBATEIBCKUX YIPEXKICHUSX;

8) B KauecTBe MperomaBaTesl IOPUANYECKUX AUCLIATIINH
B YUPEXIEHUSX CPeAHETO MPOheCCUOHATBHOTO, BBICIIETO MPO-
(heccMOHATLHOTO U TIOCJIEBY30BCKOTO MPOGhECCUOHAIBHOTO 00-
pa3oBaHUs;

9) B kayecTBe alBOKaTa;

10) B kayecTBe MOMOIIIHWKA aJBOKATa;

11) B KauecTBe HOTapuyca.

AIBOKAT BITPaBE OCYIIECTBIISITh AIBOKATCKYIO AESTEIbHOCTh
Ha Bceil Tepputopun Poccuiickoit Penepanny 6e3 KakKoro-
JINOO JOTMOJHUTEIBHOTO pa3pelieHus] U yBEAOMJICHUSI.

HMHocTpaHHbIe rpaxaaHe W Jivia 0e3 TpaxkaaHCTBa, MOJy-
YUBIIIE CTATyC aaBOKaTa B TIOPSIKE, YCTaHOBRIEHHOM Demepatb-
HBIM 3aKOHOM, JOITyCKAIOTCSI K OCYIIECTBIIEHUIO aIBOKATCKOU
NIesITeJIbHOCTU Ha Bcell Tepputopun Poccuiickoit Menepaiiin B
cilydae, eciii uHoe He rpemycMotpeHo DeiepaibHbIM 3aKOHOM.

ITpu coGmoneHnn BhILIETIEPEYNCIEHHBIX TPEOOBAHUIA IO
MOXET ObITb JOMYLIEHO KBaIU(UKAIIMOHHOU KOMMCCHUE K
KBaJTU(DUKALMOHHOMY 3K3aMEeHY.

IIpeTeHACHT MOMUMO 3asIBJICHUST TPEACTABISIET B KBaJIU-
(hUKaIMOHHYI0O KOMUCCHUIO KOITUIO JOKYMEHTA, YI0CTOBEPSIIO-
LIETO €ro JIMYHOCTb; aHKETY, coJepxKallylo Ouorpaduyeckue
CBEACHUS; KOMUIO TPYIAOBOW KHWXKHW WIA WHOU JOKYMEHT,
TMOATBEPXKIAIOIINIA CTaX pabOThI MO IOPUANYECKON CIelUab-
HOCTU; KOIUIO JOKYMEHTA, MOATBEPXKIAIOIIEro BbICIIEE IOpH-
nuyeckoe obOpa3oBaHME JUOO HAJIMUYME YYEHOU CTEereHu I10
IOPUIAYECKON CIEIUATBHOCTA, a TaKXE APYTHAE NTOKYMEHTHI
B Clly4yasix, MPeAyCMOTPEHHBIX 3aKOHOJATEILCTBOM OO0 aaBO-
KaTCKOW JesATeIbHOCTU W alBOKaType.

IIpenocrapneHne HENOCTOBEPHBIX CBEAECHUI MOXET CITy>XKUTh
OCHOBaHMEM IS OTKa3a B MOMYCKE MPETEHJEHTa K KBATU(U-
KallMOHHOMY 9K3aMEHY.
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KpanmubukamoHHass KOMUCCHUSI TIPU HEOOXOAMMOCTU OpraHu-
3yeT B TEUEHME JBYX MECSLEB IPOBEPKY IOCTOBEPHOCTH JIOKY-
MEHTOB W CBENEHMI, MPeACTaBIEHHbIX NpeTeHaeHToM. [1pu 3ToM
KBaIM(bUMKALIMOHHAsI KOMUCCHSI BIIPaBe OOpaTUThCS B COOTBET-
CTBYIOIIME OpraHbl C 3apoOCOM O TMPOBEpPKE JTMOO TMOATBEpXKIe-
HMM JIOCTOBEPHOCTM YKa3aHHBIX JTOKYMEHTOB M cBelaeHui. JlaH-
Hble OpraHbl 00sI3aHbI COOOIIMTD KBATM(PUKALIMOHHON KOMUCCUU
0 pesyJbTaTax MPOBEPKU ITOKYMEHTOB W CBeACHUI OO moi-
TBEPAUTH UX TOCTOBEPHOCTb HE TIO3HEE YEM Yepe3 MeCSIl CO THSI
TTOJTyJeHHsT 3arpoca KBaTu(UKAIIMOHHOW KOMUCCHM.

Tlocne 3aBepilieHUsI TPOBEPKU KBaJU(PUKAIIMOHHASI KOMUC-
CHsI TIpUHMMAET DEeIlIeHHE O NOIyCKe MpPeTeHAeHTa K KBaju-
(bukalimoHHOMY 3K3aMeHy.

OTKa3 B JOIycKe K BK3aMEHYy MOXET OBITh O0XKajoBaH B
Cyil.
DK3aMeH COCTOMT U3 MUCHMEHHBIX OTBETOB M YCTHOIO CO-
OecenoBaHusl. CHMCOK BOIPOCOB MOATOTaBJIMBAETCSI U YTBEP-
xxmaercs (Cobetom DenepanbHONM TajaThl aaBOKATOB.

KBanudurkanroHHass KOMUCCUSI B TPEXMECSIYHBI CPOK CO
JHSI TIOfayu TIPETeHIEHTOM 3asiBJIeHUSI O MPUCBOCHUU €My
cTaTyca alBokKara MPUHUMAET pelleHWe O TMPUCBOCHUU JIMOO
00 OTKa3ze B NMPUCBOEHMM TIPETEHACHTY cTaTyca aaBoKara.

PelieHue kBanudukauMoHHON KOMUCCUU O TIPUCBOCHUU
MpeTeHACHTY cTaTyca aJBoKaTa BCTyMaeT B CWJIy CO AHS TIpU-
HSTUST TIPETEHIEHTOM TMPUCSTU agBoOKara.

KBanudukaurmoHHass KOMUCCHSI He BIIpaBe OTKa3aTh IIpe-
TEHJEHTY, YCIIELTHO CAaBlIeMy KBadn(UKAIIMOHHbBIN 3K3aMeH,
B MPUCBOEHUM CTaTyca alBoKaTa, 3a MCKJIIOUYEHUEM Cyvyaes,
KOTr/aa Mocjie cAauyu KBaIM(UKAIMOHHOTO 3K3aMeHa OOHapy-
JKUBAIOTCSl OOCTOSITENICTBA, MPETSITCTBOBABIINE HOMYCKY K
KBaJIM(UKALIMOHHOMY 3K3aMeHy. B Takux ciiyyasx pelieHue
00 0TKa3e B MPUCBOEHUM CTaTyca alBOKaTa MOXET ObIThb 00-
JKaJoBaHO B CY/I.

Craryc agBokaTa TNpHCBaMBaeTCs TPETEHACHTY Ha HEO-
MpelesieHHbI CPOK 1M HE OTpaHUYMBAETCS OIpeJeSeHHbBIM BO3-
pacToM ajBoOKara.

Jluo, mosydMBlliee CTaTyc aaBoKaTa, BHOCUTCS B peEeCTp
aJIBOKaTOB, KOTOpbIN Beaercss B cyobekTre Poccuiickoit MDene-
paivu, W mojlyyaeT yaoCTOBEpeHUE, YTBEPXKIeHHOe (heaepaib-
HBIM OPTaHOM IOCTUIIMU. YIOCTOBEPEHUE SIBSIETCST €AMHCTBEH-
HbIM JOKYMEHTOM, TIOATBEPXKAAIOIIUM CTaTyC aaBoKara.

AIIBOKAaT MOXeT ObITb WIEHOM aJBOKATCKOW MajaThl TOJNb-
KO ofHOoro cyobekTa Pemepaliiv, HO MOXET TEPEXOIUTh W3
OIHOHM MayiaThl B APYIYIO IO JIMYHOMY XXEJIaHWIO, 3a UCKIO-
YeHUEeM CJIyyaeB, YCTAHOBJEHHBIX 3aKOHOM.
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Craryc amBokaTa (B TOM 4YHMCJIE OCYIIECTBJIEHME MM aIBO-
KaTCKOI AeSITeJIbHOCTU) MOXET IPUOCTAHABIMBATBCS IO ClIe-
JYIOIIMM OCHOBAHUSIM:

1) m3bpaHme amBoKaTa B OpraH TOCYHapCTBEHHOW BIIACTH
WIM OpraH MECTHOIO CaMOYIIpaBJieHHWsI Ha Ileprom paboThl Ha
IOCTOSIHHOII OCHOBE;

2) HecmocoOHOCTh amBoKaTa 0ojiee IIECTH MECSIIeB MCITON-
HATb CBOM IPpO(heCcCUOHANIbHbBIE 00SI3aHHOCTU MO OOJIC3HM WU
B ApYyrux ciydasix;

3) mpu3bIB amBoKaTa Ha BOEGHHYIO CIIyXKOY;

4) mpu3HaHME anBoKaTa OE3BECTHO OTCYTCTBYIOIIMM B yC-
taHOBIeHHOM DenepasbHbIM 3aKOHOM TOpSIIKE.

B ciyyae mpuUHSTUS CyIOM pelIeHUS O IPUMEHEHUU K
agBOKaTy NPUHYIUTEIbHBIX Mep MEIWIIMHCKOTO XapakTepa
Cyll MOXET PacCMOTPETh BOIIPOC O MPHMOCTAHOBJICHUM CTaTyca
JTAHHOTO aJBOKaTa.

ITpuocraHoBIeHUE cTaTyca aJBoKaTa BJIeUyeT 3a Co0Oit
MIPUOCTAHOBJICHWE AEHCTBMS B OTHOIICHWU JTaHHOTO aaBOKa-
Ta rapaHTHi, IperyCMOTpeHHbIX DenepallbHbIM 3aKOHOM, 3a
UCKIIIOUEHUEM TrapaHTUM, TMPEeAyCMOTPEHHBIX 3aKOHOM (Ha-
MpUMep, aIBOKATCKOW TalHBI).

Pemenne o mpuocTaHOBIEHMHM cTaTyca agBoKaTa IIPUHU-
MaeT COBET alBOKATCKOW majaThl TOro cyobekra Poccuiickoit
®enepalli, B perMOHANbHBINM peecTp KOTOPOTO BHECEHBI CBe-
JeHuss 00 2TOM aaBoKare.

IMocne mpekpallleHUsT OECTBUS OCHOBaHMI, HaMHW W3JIO-
KEHHBIX, CTaTyC aJBOKaTa BO30OHOBISIETCS IO PEIISHUIO
COBeTa, TPUHSBILIEIO pelleHHe O IPHOCTAHOBJICHUM cTaTyca
afgBOKaTa, Ha OCHOBAaHUM JIMYHOTO 3asBJIICHMS aaBOKaTa, CTa-
TyC KOTOporo ObLI1 IpuocTaHoBjeH. PemieHue o0 oTkase B
BO300OHOBJICHUM CTaTyca aJBOKaTa MOXET OBbITb 00XajoBa-
HO B CYII.

CoBeT amBOKATCKOM IajaThl B MATUIHEBHBIA CPOK CO IHS
MPUHATUS UM pEIlIeHUs O IPUOCTAHOBICHUM JIMOO BO30OHOB-
JIEHUM CTaTyca aJBoKaTa yBeAOMJISIET 00 3TOM B IMUCBMEHHOIA
dbopMe TeppuUTOpPUAILHBIA OpPraH IOCTMLMU [Jisi BHECEHUS CO-
OTBETCTBYIOIIMX CBENEHMII B PETMOHAJIBHBIA PEECTp.

TeppuropuanbHblii opraH ocTuiuv B 10-THEBHBIM CPOK
CO JHS TIOJNyYeHMS] yYKa3aHHOTO YBEAOMJIEHUSI BHOCUT CBele-
HUS O TIPUOCTAHOBJEHUM JMOO BO30OHOBIEHWU CTaTyca aaBoO-
KaTa B PETMOHAJIBHBINA peecTp.

1. Craryc amBokaTa IMpeKpallaeTcsl IO CASIYIOIIUM OCHO-
BaHUSIM:

1) nuyHOe 3asBlieHME aaBOKaTa B IMCBMEHHOU (opme o
MpeKpalleHUn CcTaryca aaBOKara;

60



2) BCTyIUIGHHWE B 3aKOHHYIO CUJIY pPElIeHHus cyda O IpHu-
3HAaHUM aJBOKaTa HEIEeCIIOCOOHBIM WM OTPAaHMYEHHO JIeec-
MMOCOOHBIM;

3) oTcyTcTBME B aIBOKATCKOHM ITajiaTe B TEUEHHWE IIECTH
MeCsI1IeB CBelleHNIA 00 M30paHWM amBOKAaTOM (hOpMBI aIaBOKaT-
CKOro 00pa3oBaHMsI, a TaKXKe CBEICHUI O TOM aIBOKATCKOM
o0pa3oBaHUM, Y4ypeauTeseM (YICHOM) KOTOpPOIro SIBJISIETCS
aJIBOKaT;

4) cMmepThb agBOKaTa WM BCTYIUICHME B 3aKOHHYIO CHITY
peleHus1 cyga o0 OOBSIBICHUU €ro yMEpLINM;

5) coBepllleHHME ITOCTYIIKA, IIOPOYAIller0 4eCThb M TOCTOMH-
CTBO aABOKaTa WM YMaJSIOUIETO aBTOPUTET aaBOKATYpPHI;

6) HeucrnoJHeHWe MO0 HeHajJIexallee WCIOJHEHNE aaBo-
KaTOM CBOMX MpOeCcCHOHANBHBIX O00SI3aHHOCTEN mepen I0Be-
puUTelleM, a TaKXKe HEWCIIOJIHEHME pElICHUIl OpraHoB aaBO-
KATCKOM ITajlaThl, NPUHSTHIX B Ipeaenax MX KOMIIETEHLIUU,

7) BCTyIuleHHWE B 3aKOHHYIO CWJIy TIPUTOBOpa cyla O IIpH-
3HAaHWU ajBOKaTa BMHOBHBIM B COBEPIICHUU YMBIILJICHHOTO
MIPECTYIUICHMUS,;

8) ycraHoBIeHME HEHOCTOBEPHOCTH CBEACHMIA, IIPEICTaB-
JICHHBIX B KBaJIM(UKAIMOHHYI0O KOMUCCHIO.

Pemienne o mpekpaleHuM craTyca aaBoKaTa IPUHUMAET
COBET, aJIBOKATCKOM ITajaThl TOro cyobekTa Poccuiickoii ®Pe-
Jiepalli, B PEerMOHANbHBIM PeecTp KOTOPOTO BHECEHBI CBee-
HUS 00 3TOM agBOKaTe.

* O OpuHSITOM pEelIeHWU COBET B CEMUIHEBHBIM CPOK CO
IHSI MPUHSTHUSI pelleHUs O IIpeKpallleHWM CTaTyca aJBoKara
yBEIOMJISIET B MUCbMEHHON hopMe JUI0, CTaTyC aaBoKaTa
KOTOpPOTO TIpeKpalieH. D10 pellIeHre COBeTa MOXET ObITh UM
00KaJloBaHO B CYJIE.

TepputopuanbHblii OpraH IOCTHIIAM, PacIiojaralolldii CBe-
JEeHUSIMU 00 OOCTOSITENIbCTBAX, SIBJISIOIIMXCS OCHOBAHUSIMU
JUIST TIpEKpAIlleHUsT CTaTyca aaBoKaTa, HallpaBJsieT IMpencTaB-
JIeHWEe O MpeKpallleHWM CcTaTyca aJBoKaTa B aJBOKATCKYIO
nanaty. B ciydae, ecnm coBeT agBOKAaTCKOIl IMajaTbl B Me-
CAYHBINA CPOK CO JHS TOCTYIIJICHUSI COOTBETCTBYIOIIETO Tpea-
CTaBJICHUSI He MPUHS pelleHWe O TMpeKpalleHUM cTraryca
agBoOKaTa B OTHOIIEHWMM AAHHOTO aaBoOKaTa, TEePPUTOPHUAIIb-
HBIIl OpraH IOCTMIIMU BIIpaBe OOpaTUThCS B CYI C 3asBIICHUEM
0 TMpeKpallleHUU cTaTyca aJBoKara.



MMABA 4. KOHCTUTYLUOHHBIE OCHOBbI ABOKATYPbI
W EE POJIb B CTAHOBJIEHUXA NPABOBOIO rOCYOAPCTBA
W YKPEIMJIEHUM MPAXXOAHCKOIO OBLLECTBA B POCCUN

4.1. NpaBoBoe rocypapcTBO U rpaxpaHcKoe 00LLEecTBO

B uenTpe muckyccuii 0 MpaBOBOM TOCYAApCTBE CTOUT BOM-
poC O TIpaxkIaHCKOM OOILECTBE U €ro CBS3M C TOCYIapCTBOM.
I'paxkmaHckoe OOIECTBO U TMPABOBOE TIOCYAAPCTBO BO3HUKIU
Y pa3BUMBAJIUCh KaK peaklus MPOTUB Heala CPeAHEBEKOBON
TEOKpaTUM, KaK pe3yJbTaT pa3lBOEHUs OOIECTBEHHOIO U
YacTHOTO, OOIlleCTBa M TOCyIapcTBa, IpaBa M MOpaJM, CBET-
CKOTO W PEJIUTMO3HOro U T.A. Penurusi, Mopanb, Hayka, UC-
KyCCTBO HAYMHAIOT CYIIECTBOBAaTh B ITOJIHOM OObEME M HC-
TUHHOM KauyecTBe, JMIIb OTKa3aBUIUCh OT MOJUTUYECKOTO
xapakTepa cBoeil JesiTebHOCTU. Bce 3To crnocoOGcTBOBasIO
WU3THAHUIO U3 TOJMTUYECKOU cdephl (MyOJMYHOro MpaBa) B
cepy 4aCcTHBIX MHTEPECOB (YaCTHOTO IpaBa) pPEJIMTUM, Ha-
VKU, JIUTEpaTypbl, MCKYCCTBa, BCEro KOMIUIEKCa WHCTUTYTOB
W OpraHu3aluii, TPU3BAHHBIX OCYIIECTBISITH COIIMOKYJILTYP-
HOE U yXOBHOE pa3BUTHE 0OIecTBa. D10 Ta cepa, Tae Bpel-
Hbl KJIACCOBBIN MOAXOMH, WAEOJOru3alus, MOJUTU3ALUs, TOo-
CylIapCTBEHHOE BMEIIIaTeIbCTBO M TeM Oojiee orocyaapctie-
HMUE.

I'paxxmaHcKoe OOIIECTBO B COBPEMEHHOM €ro MOHMMAaHUU
MpeacTaBiseT co0oil HEOOXOAUMBIN M pallMOHAIbHBIA CIOCO0
COCYIIIECTBOBAHUS JIIOACH, OCHOBAaHHBI Ha pa3yMe, CBOOOIE,
npaBe W OEMOKpaTHU IIPU pPa3yMHO HEOOXOIMMOM BMeIIa-
TEJbCTBE TrOCyIapCTBa.

Emie KaHT BBel MOHSITUE MOpPAAbHAS ABMOHOMUS, CO-
[JIACHO KOTOPOMY O IIPaBOBOM IMOPSIAKE MOXHO TOBOPUTH JIUIIb
TaM, TAe IPU3HACTCSI, YTO OOIIECTBO HE3aBUCHUMO OT TOCY-
JlapCTBa pacliojlaraeT CPeACTBAMU M CAHKILMUSIMM, C ITOMOIIBIO
KOTOPBIX OHO MOXET 3aCTaBUTh OTAEJbHOIO WHAMBUAA CO-
OmomaTh OOIIETIPUHSATHIE HpaBCTBeHHbIE HOpMBI. MIMeHHO
WHCTUTYTHI TPaXXIaHCKOTo oOIIecTBa (CeMbs, IIKOJIA, Iep-
KOBb, JOOpPOBOJIbHBIE OpPraHM3alliyd W COMO3bI) CIIOCOOHBI Wr-
patbh NomoOHYI0 poJjib. Takast YHKIIMSI, B CYLIHOCTH, 4YyXKIa
TrOCyIapcTBy, M OHO MpuOeraer K ee¢ BBIINOJHEHMIO JUIIb B
ciydyae, €ClIM WHCTUTYTHI TPaXXKIaHCKOTO OOIIeCTBa IEMOHCT-
PUPYIOT CBOIO HECHOCOOHOCTh K 3TOMY. EC/IM MHCTUTYTHI Ipax-
JTAHCKOI'0 OOIIECTBAa OKa3bIBAIOTCSI HECITOCOOHBIMU OOECIIeUUTh
MPABOIOPSIIOK B YKAa3aHHOM BBIIIIE KAHTOBCKOM CMBICIIE, 3TY
ponb OepeT Ha cebsl TOCYIapCTBO, €ro IpaBOOXpaHUTEIbHBIE
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OpraHbl, YTO B TOCJEOYIOIIEM MOXET BeCTH K IoaMeHe 0e30-
MAacHOCTH TpaXkIAHCKOTO oOllecTBa 0e30MMacCHOCTBIO TOCyaap-
ctBa. OnHAKO AaHHBbIe TIOHSTHS HE COBMAJAIOT: B OIpeeeH-
HOM CMBICJIE OHU MPOTUBOMOJIOXHBI.

be3onacHocTh rocymapctBa MOXHO OXapakKTepu30BaTh Ta-
KMMU TlapaMeTpaMu, Kak TMoaaepKaHue KOHCTUTYLIMOHHBIX
OTHOIIIEHUH, YKpeIUIeHUe TOCyIapCTBEHHON BIACTU, BKOHO-
MMUYCCKOE MOTYHIECTBO, 3aKOHHOCTb, TEppUTOPpUAJIbBHAA 1IC-
JIOCTHOCTb M HEPYHWIMMOCTb TpaHuUll. OHM Tpenornpenessior
MOJUTUUYECKYIO CTaOWUIbHOCTb KaK WHTErpajibHbIM TMapamMeTp
0e30IMacHOCTH.

OcobbiM  (hakTOpOM 0€30MacHOCTU BBICTYMAET BEPXOBEH-
CTBO TpaBa. DTOT (HaKTop MHOTMMHU paccMaTpuBaeTcCsl Kak
KpaeyroJibHbIA IPUHLMAI MPABOBOTO TOCYAapCTBA M BKJIIOYa-
eT B ceOsl IBe COCTaBJISIOIIME: BEPXOBEHCTBO 3aKOHA U COOT-
BETCTBME 3aKOHa IMpaBy. DTU COCTaBJSIONIME, MPOCTble Ha
MEepBbIN B3IMJISIA, HECYT B ceOE OrPOMHYIO CMBICIIOBYIO Harpys-
Ky. B uem ona BbIpaxkaetcsi? Bo-mepBbIX, TrocynapCTBEHHbIE
cIyXalllie JTOJDKHBI PYKOBOICTBOBATLCSI B CBOCH JIesITEIBHO-
CTU TOJIbKO 3aKOHOM, M 3TOT 3aKOH JOJKEeH ObITb MOHSTEH
HaceJeHUIo, MPUHUMATLCS HapOAHBIMM M30paHHUKaMu (Tap-
JIAMEHTOM) M COOJTIONAThCS CaMUM HaceJieHWeM (WU XOTsI Obl
CYILLIECTBEHHBIM OOJBIIIMHCTBOM). BakHyl0 pojib MpM 3TOM UT-
paeT mpolueaypa NPUHSATUS 3aKOoHAa. 3aKOH NOJKEH ObITh
MPUHST, KaK Mbl yX€ yKa3alu BbIllle, MpelcTaBUTEIbHBIM
OpraHoM, JOJIKeH ObITh OMYOJMKOBAaH CPEACTBOM MacCOBOM
nHGOPMAIIUK, SICHO W JOXOMYMBO CHOpMYIMpoBaH. 3aKOH —
CaMblil CTaOWJIbHBINA JOKYMEHT B rocyaapctse (B OTJIMYME OT
YKa30B WIM TIOCTAHOBJIEHUH), T.K. €ro MPUHSATHE WIM OTMe-
Ha OCYIICCTBJISIOTCSI B YCTAHOBJIEHHOM ITOpSIAKE Ha OCHOBE
rOJIOCOBaHUSI TapJiaMEHTapUEB.

Bropoe monoxeHue mpUHIKMIIA BEPXOBEHCTBA MpaBa — CO-
OTBETCTBME 3aKOHa IMpaBy — HauOoJiee CJIOXHAs 4YacTb BOII-
poca, T.K. HEOOXOAMMO He TOJbKO COCTaBUTh 3aKOHBI, HO U
JIOOUTBCS, YTOObI UM COOTBETCTBOBAJ YPOBEHb MPABOBOM KyJIb-
Typbl HacesjeHusi, 4yTo sl Poccuum OCOOEHHO aKTyaJlbHO.

[TpaBoBoit Huruau3m, OypHO pa3BuBIIMiicsa B Poccuu B
koHie XIX — wHawane XX B., mpomoJoKaeT YIIyOlsThCS, U
9Ta TeHACHIMs elle He MpeojoJieHa, YTO MOPOXAaeT HecTa-
OUILHOCTh OOILECTBEHHOTO Pa3BUTHSL.

B TO Xe BpeMs MOJUTUYECKYIO CTaOMJIbHOCTb B TIPABOBOM
TOCyJapcTBe HY>KHO paccMaTpuBaTh UCKIIOUUTENBHO KakK Mepy
YCTOMYMBOCTU HAI[MOHAJIBHOIO PAa3BUTHS 3a CUET TIpakaaH-
CKOIl aKTUBHOCTU, T€HEpUPYEeMOl BHYTPEHHUMH CHUJIaMU 00-
mecTBa. be3zomacHOCTbiO TOCymapcTBa He TMOKPBIBAIOTCS BCE
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KM3HEHHO BaXKHBIE YCJIOBUS CYIIECTBOBAHUS TI'PaXkIaHCKOIO
00lIllecTBa, 4YTO XapaKTEPHO MMEHHO JISI TOTAJIMTapHOIO TIO-
Cy/lapcTBa, TJ€ BOIPOC O OE30MAaCHOCTU TPaKAAHCKOro OOllie-
cTBa BOOOIIE He BO3HHMKAET. locymapcTBeHHasl BIacTh 30€Ch
eIrMHa W HemesMMa; OCYIIECTBIISIETCS BCEM TOCYIapCTBEHHBIM
anmaparoM. Ha ocHOBe eInHOi1 TocyapCTBEHHOM BlIacTy (PyHK-
LMOHUPYIOT pa3Hble TPYMIBI OPraHOB TOCYIApCTBa, KOTOpPbIE
MOIYT ITOAPA3AENATLCSI U Ha TPU, U Ha YeThbIpe, M Ha MNAThb, U
Ha IIecTh rpymil. Takoil momxon co3maeT AeKOpaluio HOp-
MaJIbHOrO (DYHKIIMOHMPOBAaHUS OPraHOB IOCyJapCTBa, Mellast
pa3obpaThcsl B CYIIECTBE TOCYIApCTBEHHOM BJIACTU WM BbISIC-
HUTb BOIIPOC, B YbMX PYKaxX HaXOIMUTCS peajibHas BJacTh. B
pyKax IIpeACcTaBUTEIbHBIX OPTraHOB WM IapTUHO-rocymap-
CTBEHHOII OIOPOKpATHU.

IlomobHast KoHUEeNUMs ObLIa XapakKTepHa s obecrieue-
HUSI OE30IMaCHOCTA B TOTAJUTapHOM TOCYAapCTBE, KOTOpOE
CBOAWIOCH K JIESITCIIBHOCTH II0 OXpaHE IpPaBOIIOpsIKa OT Ha-
pylIeHUI, 00eCTIeYeHUI0 COOTBETCTBYS TTOBENECHUSI JIIOIE Tpa-
BOBbIM TIPEANUCAHUSM, YCTAHOBJICHHBIM TIOCYIapCTBOM, TakK
K€ KakK IPUMEHUTEIbHO K TOCYIapCTBEHHOM BJIACTM HE BO3-
HUKJIa MpobjieMa pa3aelieHus] 0e30IacHOCTA Ha 0e30ITacHOCThb
rocyJapctBa M 0e30MacHOCTb TpakKJaHCKOro oOiecTBa. Bce
CBOAWJIOCh K <«IIPO3aMYeCKOMY JEJIOBOMY pa3ieeHUIO Tpyaa»
10 OCYIIECTBJICHUIO ITPAaBOOXPAHUTEIBHOM NESITEIPHOCTH MEX-
Iy pa3IMYHBIMU TOCYIAPCTBEHHBIMM OpraHaMu, 4YTO U ObLIO
3aKpETUIEHO COOTBETCTBYIOIIMM 3aKOHOAATeNbcTBOM. B umTore
Takasi KOHLETIMs 0e30IacHOCTA CTPOWIaCh Ha CUJIOBBIX TPE-
CTaBJICHUSAX O CITIOCO0AX pEIIeHUS BHYTPEHHMX M BHEIITHUX
mpo0JjieM, a He Ha rapMOHM3allM{ MHTEPECOB; OXpaHa IIpaBO-
MopsiiKa HaleJMBaJach Ha PEMNpecCUro, 4To OBbLIO OCOOCHHO
3aMETHO B XO3SMCTBEHHBIX Bompocax. B cBs3M ¢ 3TMM oOuve-
BUIHO, 4YTO OIIpelIeeHNE POJM IPaBOOXPaHUTEIbHBIX Opra-
HOB B CUCTEME PHIHOYHOM SKOHOMMKM — BaXKHEMIIINII BOIIPOC
pedopMbl KOHLEMUIMK 0e30MacHOCT KaK TocydapcTBa, TaK U
IpaXaaHCKOro OOIIeCTBa, KOTOpoe 0e3 rocymapcTBa HE CMO-
JKET peajbHO CYIIEeCTBOBATb.

DTy posib HEOOXOAMMO 3aKPEMUTh OMHUM U3 BaXKHBIX MPUH-
LIUTIOB TPaBOBOTO TOCYIAapCTBa — MPUHIIMIIOM pa3aejieHUst
BlacTeil. B mpeane rocymapcTBeHHasl BJACTb IEJUTCS Ha MC-
MOJIHUTENIBHYI0, 3aKOHOIATelbHYI0 U cyneOHyto. [lostomy
OYeHb BaXHOM IPOOIEMOil SIBIISIETCS 4YETKOE OIMpelaeaecHUe
IpaHull JAeSITeIbHOCTH TOCYIapCTBEHHON BJIACTU M JIEHCTBYIO-
IIETO0 MeXaHM3Ma OIpeAesIeHUs ee TOJTHOMOYME, ompenee-
HUs obpa3a IeWCTBMII B KPU3UCHBIX CUTYallUsIX U B cdepe
HOPMOTBOPYECTBA.
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Ocoboe BHMMaHUe Ha 3To obpatusl A. biaHkeHaresb, Moi-
YepKHYB B CBOEil pabOTe BaXXHOCTh ONpEIC/ICHUs] TPaHMIL 3a-
KOHOMIATEIbHOM BJIACTU W TPAaHWI] HOPMOTBOPYECTBA BJIACTU
UCTIOHUTENBHOI . Poccust moiroe BpeMsl XWja, MUCIONb3YS
B Ka4eCTBE OCHOBHOII HOpPMATMBHYIO 0a3y, OCHOBaHHYIO Ha
ykazax [lpesuaenTta u mocraHosneHusix IlpaButenbcrBa. Ha-
METUBIIASICA TCHACHLMS YCUJIEHUS POJM 3aKOHOB, OCHOBAaH-
Hasl Ha 0a30BoM 3akoHe cTpaHbl — KoHctutynum P® 1993
I., OKa3bIBacT OJIATOTBOPHOE BIIMSIHME Ha CTaOWJIBHOCTb IIO-
JIMTUYECKOI CUTyallMd B CTpaHe, 4TO, HECOMHEHHO, IIpUBE-
JIET K 3KOHOMUYECKOMY POCTy, T.K. DKOHOMMKA DPa3BUBAETCS
TOJIBKO TIPY ITOJIMTUYECKOM CTaOWIBHOCTH, a 3TO CIIOCOOCTBYET
0e30MacCHOCTY TOCyJapCTBa, ITOCTPOSHUIO OCHOB IPaxkKIaHCKO-
ro OOILLECTBA U IIPAaBOBOIO TIOCYdapCTBa.

TakuMm o6pa3oM, MOXHO CHejaTh BBIBOJ, YTO IIPABOBOE
rocyJapcTBO — 3TO TOCYHapCTBO, MOTYMHEHHOE TpaBy, a Ipa-
BO HAXOOUTCSI IMOJ KOHTPOJIEM IpaxkIAaHCKOIo OOILecTBa.

4.2. KOHCTUTYLMOHHbIE OCHOBbI AEATENIbHOCTU
apBokatypbl B Poccumn

HecmoTpst Ha ycwiusl 1O TOBBIIIEHUIO YPOBHSI MPaBOBOiA
KyJIbTYpbl HaceJeHHUsI, MOTPEeOHOCTh B IMOJYYCHUU IOPUIU-
YecKON TMOMOILLIM HE yTpauuBaeT cBoeil 3HauumocTu. [locre-
JloBaTebHOE YyperyJupoBaHUE B HOPMATHMBHOM TMOPSIAKE Bce
Oosiee IMPOKOTrO Kpyra OOIIECTBEHHBIX OTHOIIEHWH OTKJIM-
KaeTcsl BOBJICUEHHOCTBIO HAcCEJIeHUSI B MPaBOOTHOUIEHUS IO
MOBOMy, HaINpuMep, padOThl M y4eObl, ITOJYyYECHUS YCIYT 1
y4acTusi B JESITEIbHOCTU OOIIECTBEHHOIO OObEeAMHEHUS, BbI-
O0opoB 1 3mpaBooxpaHeHusi. [loaTomy MoTeHLMalbHAs WU
peanbHasl MOTPEOHOCTh B KBAIM(MDUIIMPOBAHHOU MOMOILM IOpU-
CcTa MOXET BO3HMKHYTHh IPAKTUYECKU Y KaXIOro.

[apaHTHsT TOCYTapCTBEHHOI 3alllMTHI TpaB M CBOOONm dYe-
JloBeKka, 3akperieHHass B cT. 45 KoHctutyuuu, oOycaoBIu-
BaeT rapaHTUM Ha TOJydyeHUe KBalu(UIIMPOBAHHON IpaBoO-
Boi momoiy. KOHCTUTYLIMOHHAsI HOpMa MO TOBOMY 3allUThI
CBOMX IIpaB M CBOOOI BCEMM CITOCOOaMM, HE 3amnpelieHHbIMU
3aKOHOM, TpeOyeT He TOJIbKO 3HAHUN 00 3THX 3amperax, HO
M O MeXaHM3Max 3allMUThl MpaB U cBOOOA uvesoBeka. Kpanu-
(bumpoBaHHasi TMOMOIIL IOPUCTOB MOXET BbIpaXKaTbCsl B OIM-

" Branxenaeens A. O TNOHATUM IPaBOBOTO TocyaapcTsa //
O6mecTBeHHble Hayku. 1990. Ne 2. C. 49-52.
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penejleHu OpraHa, IOJIHOMOYHOIO pa3pellUTh XKajuo0y WIN
3asBJICHUE, B IIOMOIIY TPaXIaHUHY COCTaBUTb COOTBETCTBY-
oI JOKYMEHT, B y4aCTMM B Cydax B KadecTBe IIPeICTaBU-
TeJIei, HallpuMep, WCTIIOB, OTBETYMKOB, TPETBUX JIUII B TPaK-
JTAHCKOM CYIOIIPOM3BOACTBE U T.II.

Crt. 48 rimacur:

1. Kaxcoomy eapanmupyemcs npaéo Ha noay4eHue Ked-
auguyuposanHoll  ropududeckoii nomowu. B cayuasx, npe-
OYCMOMPEHHbIX 3AKOHOM, HOpUOUHECKds NOMOWb OKAa3bled-
emcsi becnaamHo.

2. Kaxcowiii 3adepicannslil, 3aKAIOMEHHbLI NO0 CMpaicy,
008UHAEMbII 6 COBePUIeHUU NPEeCMYNAEHUS UMeem Nnpaso
N0Ab308aMbCA NOMOUWBIO A080KAMA (3AUUMHUKA) C MOMEH-
ma coomeemcmeeHHO 3a0epicanusl, 3aKAUeHUss nod cmpa-
aucy uau npedssigieHuss 008UHEHUs..

Oka3zaHne KBaIM(UIMPOBAHHON IOPUINYECCKONM ITOMOIIHN
rpaxiaaHaM M OpraHM3allUdsIM SIBJISIETCS IIPUOPUTETHOI 3ama-
yeir agBokarypbl. OHa OTHeleHa OT rocydapcTBa, 4eM obec-
TIeYnBaeTCsI €¢ HEe3aBUCHUMOCTB: aIBOKAT MOXKET ITPOTHBOCTO-
STh MHTEpEeCaM M CTPEMJICHMSM HYOJIMYHBIX CTPYKTYp M X
JTOJDKHOCTHBIX JIMII, HE MOXET HOIIpalllMBaThCS B KadecTBe
cBUmeTeas 00 OOCTOSITENIBCTBAX, CTABLIMX €My M3BECTHBIMU B
CBSI3M C BBHITIOJIHCHMEM OOSI3aHHOCTEU 3aIlllMTHWKA WM TIpeli-
cTaBUTEIsT Mpo(GEeCCUOHAILHOIO colo3a JMOO Ipyroit odlie-
CTBEHHOM OpraHU3alllU.

IMonHOMOUYMSI, TIOPSIAOK OPTraHM3alUU U AESITeIbHOCTU aj-
BOKAaTyphl ompenensiorcs PeaepalbHBIM 3aKOHOM.

Ocob60 KBanTu(ULUMPOBAHHAS ITOMOIbL HEOOXOAUMA JIMIIAM,
3aKJTIOYeHHBIM TIOJ CTpaXy, T.K., OyIy4W JUIICHHBIMUA CBO-
6ompl, OHM OrpaHWYEHBI B BbIOOpE (DOpM M METOIOB 3alllMTHI.
Taxum o6pa3oM, KOHCTUTYLIMOHHO 3aKpeTUIEHHOE ITPaBo Ipask-
aH Ha 3allUTy SBJSETCS KOHCTUTYLMOHHOI OCHOBOW Jesi-
TENbHOCTU AaJBOKATYpPHI.

4.3. AgBokatypa — WHCTPYMEHT rpaxaaHckoro obuiectsa

I'paxxmaHckoe OOIIECTBO B COBPEMEHHOM €ro MOHUMAaHUU
MpencTaBiIsieT co0oii HEeOOXOMUMbBIA M pallMOHAJIbHBINA CIOCO0
COCYIIECTBOBAHUS JIIOJIEi, OCHOBAHHBLI Ha pasyme, cBoOOIE,
npaBe W AEMOKpPAaTUM IIpU Pa3yMHO HEOOXOAMMOM BMellla-
TEJABCTBE TOCYIapCTBa.

I'paxxmaHckoe OOIIECTBO — JAEMOKPAaTHUYECKOE IPpaBOBOE
00IIIECTBO, OPMEHTUPOBAHHOE Ha KOHKPETHOTO YenoBeka. OHO
co3gaeT atrMocdepy yBaXeHMs K IIPaBOBBIM TPamuLUsSIM U
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3aKOHaM, JaeT BO3MOXHOCTh peaju3alliy IpaB 4YeloBeKa M
rpaxgaHMHA BO BceX cdepax XKM3HEOEATCIbHOCTH IIPY KOHT-
pojie oOlliecTBa 3a AESITEIbHOCTHIO TOCYIapCTBa.

B cr. 2 Konctutyuuu P® 3ammcaHO, YTO «4eJIOBEK, €ro
IpaBa U CBOOOIBI SIBJISTFOTCSI BBICIIEH IIEHHOCTBIO», a «OCHOB-
Hble IpaBa W CBOOOIBI YeIOBeKa HEOTJyXKTaeMbl M MpUHAIJIe-
KaT eMy C pOXIeHUs». D10 o3HauyaeT, yro KoHCTUTylust mpo-
BO3IVIAIIIACT YeJIOBeKa ILIEHTPOM BCEil NPABOBOMl CUCTEMBI TOCY-
JapcTBa M B 3TOM HAIIPaBJICHUU IIPOMCXOMUT Pa3BUTHE TOCY-
JlapCTBa TIOCPEICTBOM IESITEIbHOCTH BCEX BETBE BIACTH B CO-
30aHUU U TIPUMEHEHUU 3aKOHOB. DTa AesSITeIbHOCTb M Ompeme-
JISIET poJIb U MECTO aIBOKaTypbl Poccum B COBpeMEHHOM OOILIe-
CTBe.

IIpaBoBOE rocymapcTBO HEBO3MOXHO IPEICTAaBUTh O3 ai-
BokaTypbl. C TIOHSTUEM Hpasosoe eocydapcmeo TECHO CBSI-
3aH ellle PSAJ MOHSITUN —  CcHpaseoau8ocmov, 3AKOHHOCHD,
npasonopsioox.

IIpaBonopsIoK AOCTUTAETCS 3aKOHHOCTBIO 4epe3 CIIpaBej-
mmBocTh. KakeTcst, Bce MpoCTO W MOHSTHO, a HAa CaMOM JeJie,
9TO JajieKO He paBHO3HAYHEIC ITOHSTUSA. 3aKOHHOCTh — OYEHb
CJIOXXHOE M MeIJICHHO yCTaHaBiIMBatolleecsl moHstue. OHO Tpe-
OyeT CIIOXHBIX TpoIeIyp, OONBIIOr0 MaccHBa padOTAOIIMX 3a-
KOHOB M BpPEMEHHU, a TaKXKe MOJITOTEPIICHWS BCETro OOIECTBa,
CIIPaBEIJIMBOCTh — OoJjlee OBICTpOe IIOHSTHE, T.K. IIPEACTaBie-
HME O CIIPaBEeIJIMBOCTU B OOILECTBE MEHSIETCSI ObICTPO M MHOLIA
o4t MTHOBeHHO. CIpaBeJIMBOCTh OCHOBBIBACTCS Ha HMieaax
o0I1IeCTBa ¥ 3aBUT OT OTHOIIEHMS YeJI0BeKa K KaKOMY-TO SIBJIe-
Huto. Ilpu 3TOM BCerma HameXabl HACEIEHUS, CBSI3aHHBIE C yC-
TaHOBJIEHUEM CIPaBeIMBOCTH, OOpallieHbl K TipaBocynuto. [pa-
BOCYIME, KaK OfHa U3 (POpM AeATeIbHOCTH TOCYIapCcTBa, M3Ha-
YaJIbHO HECeT B ce0e CBOMCTBO OBITH CPEIACTBOM Ppa3peIIeHUS
KOH(IIMKTOB B MHTepecax BCEro OOILIECTBa.

[IpaBocynre B IEMOKpAaTMYECKUX TOCYIApCTBAX OCYIIECT-
BJISIETCSI B BHUJE COCTSI3aTEJIbHOTO Mpollecca MPU PaBEHCTBE
cTopoH. U ecmm oOBMHEHWE B YTOJIOBHBIX IIPOIIECCAaX MIET OT
WMEHH TOCyHapcTBa, TO 3allliTa OCYIIECTBISICTCA OT MMEHM
ollIecTBa U SIBJSIETCS] CASPKUBAIOIIMM (PAaKTOPOM OT upes-
MEpHOIl abCONMIOTU3alMK TIpaBa, He IaBas IMPeBpaTUThH Ipa-
BOBOE TOCYIapCTBO B TosmIeiickoe. [1oaToMy MBI U cumTaem
aIBOKATypy MHCTPYMEHTOM B pyKaxX TpaXIaHCKOTO OOIe-
CTBa, T.K. OHAa HE BXOIUT B CHCTEMY OPraHOB TOCYIapCTBEH-
HOI BJIACTM M OPraHOB MECTHOTO CaMOYIIPABJICHUS, a Hero-
CPENCTBEHHO TIPEACTaBIsIeT OOIIECTBO, OCHOBHIBASICH HA TIPUH-
[MTIaX 3aKOHHOCTH, He3aBUCHMOCTH, KOPIIOPATUBHOCTH M PaB-
HOMpaBUsI aJBOKATOB.
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INABA 5. 3TUKA AOBOKATA

5.1. 3Tnka apBokaTta — COCTaBHas 4acTb HOPUANYECKON
ITUKU

HeBo3MOXXHO paccMmaTpuBaTh 3TUKY aaBOKaTa B OTPBIBE
OT IOPUANYECKON ITUKM, a IOpUAMYECKass 3THUKA, B CBOIO Ode-
peab, — YacTh OOIIEH STUKU.

C npososrnamenueM Konctutyumeii P® yenoBeka BbIC-
IIeil LIEHHOCTBhIO, Ha IIEPBBIM ILJIAaH BBIABUTAIOTCS TapaHTUU
ero mpaB u cBobon. Ilpodeccns ropucra, m TeM Ooyee amBo-
KaTa, MMEEeT CBOMM OOBEKTOM MMEHHO YejloBeKa M KacaeTcs
€ro MHTEPECOB, cepbl €ro Ipas, JUYHON XKWU3HU M BOOOIIE
BCEW €ro CyabObl.

H3ydeHne HpaBCTBEHHBIX aCIIEKTOB M IIpoOsieM mpodec-
CUHU TIpUOOpETaeT IEePBOCTEIIEHHOE 3HAUYeHHE OCOOCHHO B CO-
BpPEMEHHBIX YCJIOBUSIX TyMaHW3allMMd OOIIMECTBEHHON M TOCY-
TapCTBEHHOM XW3HU, TIe WHOINAa CBoOOIA IPWHUMAaeETCs 3a
BCEIO3BOJIEHHOCTh M BEIET K AECTAOMIN3ALM OOILECTBA.

B xone m3ydeHuUs] 3TUYSCKUX HOPM M IIPaBWJI IIOBEACHMUS
MBI OymeM CTaJIKUBaTbCSl C TOHSTUSAMM — 3MUKA, MOPAnb,
npaeo, 006po, 310, cnpasedausocms, 0one, CO8eCMb, OM-
8eMCMBEHHOCMb, YeCcmb, 0OCMOUHCMB0, eymaHusm. Bce 310
KaTeropny 3TUKMW. BKpaTiie ocTaHOBMMCS Ha HHX.

Mopaab — 3T0 OooVH M3 CIIOCOOOB PEryJIMpPOBaHUSI IOBE-
JIIeHUST JIIoIel B oOlmecTBe BO BceX cdepax Xu3Hu. [IpuHIm-
Bl MOpaJIM OXBaTHIBAIOT BceX JioAcii. MopaiabHbIE HOPMBI
TIOBEACHNST WCITOJHSIIOTCS B CWIY TPamWIIMA, OOIIECTBEHHOIO
MHEHUSI, U UX BBIIOJHEHUE KOHTPOJIUPYETCS BCEM OOIIECCTBOM.
3a MX HapylleHHWe HaCTyIlaeT OTBETCTBEHHOCTh IyXOBHOIO
xapakTepa. OyHKIIMKU MOpaM pa3iMYHbl: PEryjIsiTUBHAsI, BOC-
NHUTaTeJIbHAS, TTO3HaBaTeJIbHAsI, OpPUEHTHUpPYIOIIasi, MOTHBa-
LIMOHHAs U Ip.

Ilpaso, B oTiMuMe OT MOpalM, PEryIUMpyeT JIMIIb OOIle-
CTBEHHO 3HauMmoe TmoBegeHue. Criocod MPaBOBOrO PEryanupo-
BaHUS — IIPABOBOI aKT, CO30aBA€MbIiA TOCYyIapCTBEHHOM Ba-
CTBIO, a COOMIONEHNE TIPABOBBEIX HOPM OOECIIEUMBAETCS TOCY-
JTapCTBEHHBIM AamIlapaToM M BCEl MOILIBIO TOCYIapCTBa.

Dmuka — HayKa, u3ydarollas MoOpajJb KaK BaxXKHYIO CTO-
pOHY XU3HEHEeSITeJIbHOCTU OOIlecTBa. PaccMoTpuM ee Kare-
TOPHH.

Jlobpo — xarteropusi 3TUKHU, OOBEAMHSIONIAS BCE IIOJIO-
JKUTEJIbHOE B HPABCTBEHHOM ILIaHE, COOTBETCTBYIOIIEE IOYyXY
BpeMEHH, OObIYasIM U TPagUIIUSIM.
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310 — O0OBEIMHSIET BCE, ITPOTUBONOJIOXHOE H00pY.

Cnpasedaueocmv — 3TUYECKasl U IpaBOBasl KaTeropus,
MMPOHU3bIBAIONIASI 3aKOHOJATELCTBO COBPEMEHHOIO JIEeMOKpa-
TUYECKOro OOIIEeCTBA W B IMPABOBOM BBIPAXKEHUM OIpec/iCH-
Hast Bo BceoOiiieii Jekiapalny MpaB YeIoBeKa IPUMEHUTEIBHO
K pesarenpbHocTy cyga. Cr. 10 Jeknapauuu rimacut: «Kax-
JIbIi 4eJIOBeK IJIs OTpele/IeHUs] ero mpaB M O0sS3aHHOCTEU U
JUJISI yCTAHOBJICHUSI 0O0CHOBAHHOCTU MPEAbSIBIEHHOIO MY Yro-
JIOBHOTO OOBMHEHMSI MMEET IIpaBO Ha OCHOBE ITOJIHOTO pPaBEH-
CTBa Ha TO, YTOOBI €ro [JIej0 OBLIO pacCMOTPEHO IJIAaCHO U C
cOOMOCHNEM BceX TpeOOBaHWI CIPaBEIIMBOCTU HE3aBUCH-
MBIM U GECIIPUCTPACTHBIM CYIOM».

Jlose — xaTteropusi 3TUKM, O3HAYAIOIIAs OTHOIICHUE JIMY-
HOCTH K OOILIECTBY, APYTMM JIIOASIM, BBIpaXKarolleecs B HpaB-
CTBEHHOI O0SI3aHHOCTY ITO OTHOLLICHUIO K HUM B KOHKPETHBIX
YCIOBUSIX.

Coeecmb — CTIOCOOHOCTb Y€JIOBEKA OCYILECTBIISITH HpaB-
CTBEHHBIII CaMOKOHTPOJIb M BHYTPEHHIOIO CaMOOIICHKY CBOEi
JIeSITeJIbHOCT M TPeOOBaTh OT ceOs BBLIIIOJHEHUs IIPaBOBBIX
HOPM.

Omeemcmeennocms —- 00OSI3aHHOCTb U HEOOXOAMMOCTH
OTIaBaTh OTYET B CBOMX NEUCTBMS M IIOCTYIIKaX, a TakKXke
OTBEYaTh 3a MOCJEICTBUS CBOUX JCHCTBUIA.

Jlocmouncmeéo — ocoboe MOpajabHOE OTHOIICHUE YeI0BE-
Ka K caMoMy ceO¢ M OTHOILIEHME K HeMy CO CTOPOHBI OOlle-
CTBa, OCHOBAaHHOE Ha MPU3HAHMU €ro LIEHHOCTU KaK JIMYHOC-
T™4. B Haueil ctpaHe JOCTOMHCTBO JIMYHOCTU TapaHTUPYETCS
Koncturyumeit P®. B cr. 21 3anucaHo: «/I0CTOMHCTBO Y-
HOCTH OXpaHsIeTcs rocygapcTBoM. HMUYTO He MOXET ObITh
OCHOBaHUEM [IJISI €r0 yMaJICHUsI».

Yecmbp — Taxke 0co00e MOpPaJIbHOE OTHOLICHME YeIOoBeKa
K caMoMy ceOe, HO 4YeCThb OLIEHMBaeT Joaeil muddepeHIpo-
BaHHO.

Iymanuzm — TPUHLUIN, O3HAYAIOUIMI TPU3HAHUE YeNlO-
BeKa BBICIIEH IIEHHOCTBIO, Bepy B 4YeJOBeKa, IpaBa 4ejloBeKa
KaK BBICIIYIO 1IeJIb OOIIECTBa.

PaccmotpeB aTn KaTeropuu, Mbl OTMETMM, YTO COCTaBHasI
YacTh 3TUKHU, IOpUIMYECcKas 3TUKA, — HaydyHas IUCIUTLIM-
Ha, IIpeaIMeT KOTOPOI COCTaBJIsIeT IPOSIBICHUE MOPAIU B IIpa-
BOCYAMM U IIPaBOIPUMEHUTEIbHOM AESITEIbHOCTH.

3HauyeHUE IOPUAUYECKON ITUKM COCTOMT B TOM, YTO OHa
IpUAaeT HPABCTBEHHBIN XapaKTep JeATEeJIbHOCTU IIO OCYIle-
CTBJICHUIO ITIPABOCYIMS, BBIMOJHEHUIO ITPOKYPOPCKUX (HDyHK-
LI, CIENCTBEHHON paboTe, a TakxXKe APYTrMM BHUAaM HOesi-
TEJIbHOCTHU, OCYIIECTBIIIEMON IOPUCTAMU-IIPOdEeCCUOHAIAMM.
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HpaBcTBeHHBIE HOPMBI HAMOJHSIOT MPABOCYIWE U IOpUIAYEC-
KYyIO JIETETbHOCTh B 1IEJIOM TYMAHUCTUYECKUM COIEpPKaHUEM.

IOpunndeckasi 3TuKa, pacKkpbiBasi W TpOIMaraHAupys Ty-
MaHHbIE Hayajia MPaBOOTHOIIEHUM, CKJIAIbIBAIOIIUXCS B pas-
JIMIHBIX 00JACTSIX XW3HU, OKa3biBaeT IO3UTHMBHOE BO3IEi-
CTBHE KaK Ha 3aKOHOIATEIbCTBO, TaK W Ha BCEOOIlee TMPaBO-
MPpUMEHEHMUE.

FOpunndeckass 3TMKa CIIOCOOCTBYET IpaBWILHOMY (hOpPMU-
POBaHWIO CO3HAHWS, B3IJISI0B PA0OOTHUKOB IOPUAWYECKON
npocdeccur, OPpUEHTUPYS WX Ha HEYKOCHUTEJIbHOE COOJIone-
HUE HPABCTBEHHBIX HOPM, OOecrieueHue TOIJTMHHON CIipaBel-
JIMBOCTH, 3aIllUTy IIpaB, CBOOOI, YECTH M IOCTOMHCTBA JIIO-
Jleil, oxpaHy COOCTBEHHOW YECTH W pPETyTallvu.

IIpu sToM paszdpoce OpuAMYECKUX Ipodeccuili U UX Ha-
MPaBJICHHOM pacUIUpPeHUM, cyneOHasl BJIacTh cTaja OJHOW U3
BETBEIl BJIACTM TOCYIApCTBEHHOW W BBIIEIMJIACh B CaMOCTOSI-
TeJbHBIM MHCTUTYT. COBEpILIEHHO pa3Hble 3a1a4uu y CJAeACTBUS,
MPOKYpPaTyphl, aABOKATYypPHI.

Hacrano Bpemsi TOoBOpUThH OTHAENBHO 00 3TUKE Cylei, Crem-
CTBEHHOI 3THWKe, 3TWKe amBokara. [lpaBma, moka mjis psiia
IOPUINYECKUX CMENNATBHOCTEW HayyHas pa3paboTKa WX HpaB-
CTBEHHBIX TIPUHLIMIIOB HAXOAWUTCS JIMIIb HAa HayaJbHOW cTa-
Ju¥M, HOPMBI TIpohecCUil CTUXUIHO CKIanbIBAIOTCS U COOMIO-
JAalOTCST Ha OCHOBAHUMU €IVHBIX IJIS BCEX HPABCTBEHHBIX HOPM.

TToaToMy MBI TIEpexonuM K PacCMOTPEHUIO 3TUYECKUX Ha-
yaJl AeSATEebHOCTH aaBOKaTOB, TaK KaK OHU CHhOpMyIMpoBa-
HBl Ha HACTOSIIIWI TEpUO BPEMEHU HAYKOW, CIIOXWBIIEHUCS
MPaKTUKOW M TEPCNEKTUBOU pPa3BUTUSI U KaK WX TPaKTyeu
Konekc amBOKaTCKO# 3TUKM IIPUHSITHIN 1-M Che30OM agBOKa-
toB Poccum 31 gaBaps 2003 r.

5.2. MNoHsiTMe n copepxaHme apBOKATCKON 3TUKU

Kak MBI yXe OTMEeTWIM, aaBOKATCKash 3TMKa — COCTaB-
Hasl YacTh IOPUANYECKOU ITUKM.

[TpeqMeToM agBOKATCKOW 3TUKM SBJISETCS TIOBEICHUE aj-
BOoKaTa B OOCTOSITENIbCTBAX, [J€ OH BBICTYyMaeT Mo Mpodeccu-
OHAJILHOMY JOJTY JUOO TpeACTaBseT aaBOKaTypy, T.e. peub
WAeT O TOBENCHWM B Tpoliecce, Oylb TO YTOJOBHBIN, Tpax-
JAHCKUM WM KaKOW-JIMOO ApPYroi, MM IpenCcTaBUTEIbCTBE
caMoOii alBOKaTypbl B aIMWHUCTPATUBHBIX W WHBIX OpraHax.

Korma agBokar HaxomuTcsi B OOCTOSATENBbCTBAX, MPU KOTO-
PBIX OH HUKOTO He TIPEICTaBIISIET, OH MOXET TPUIEPXKXUBATh-
Csl TAKOTO 3TUYECKOTO TOBEICHUsI, KaK W OOBIYHBINA YeTIOBEK.
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Bce BhIIEnepeuriciieHHOE He KAacaeTcsl TeX MOMEHTOB, KOT-
Jla acIleKThl JEATEJbHOCTA aIBOKaTa OMPEAEJISIOTCS OOIlenpa-
BOBbIMM HOpMamu (IpaBWJIaMU IOBEAEHUsI B Mpolecce) U Jeii-
CTBYIOT OJHOBPEMEHHO 3TMYECKKME HOPMbI M HOPMBI IIpaBa.

Takum 00pa3oM, MOXKHO BBIBECTU IIPABUJIO, UTO d0BOKAM-
CcKas AMmuKa — 3mo npeonucvlieaemoe KopnopamueHviMu npa-
eunamu 0oANcHOe nogedeHue 4ieHad adeoKamcKo20 cooouje-
cmea 6 mex cAyuasx, Ko20a npasoevle HOPMbl He YCMAHAG-
AUBAIOM ON51 He20 KOHKPEeMHbIX Npasua NO8eOeHUs.

dopMupoBaHUE CUCTEMbI 3TUYECKUX HOPM HE JOJIKHO
noMeuiaTh agBoKaTaM IpO(ecCUOHATbHO MCIOJHSITh CBOM
IONT M TIPoeCCUOHAIbHBIE O0SI3aHHOCTU. DTUYECKHE HOP-
Mbl IIPU3BaHBI OKAa3bIBaTh aJBOKATY IOMOIIb B €ro AesITeb-
HOCTH, OIIpeAelisisi He CTOJIbKO TO, YTO HYXKHO JejaTh, a TO,
KakK 3TO clejiaTh 0ojice KAYECTBEHHO U C OOJIBIIMM YCIIEXOM,
T.K. MOBeAEHUE, Hapyllalllee HOPMbI 3TUKU, OTpaxKaeTcs
Ha peryTauMyd M CaMOro ajJBOKaTa, M BCEro agBOKATCKOIO
COODILLIECTBA, BENET K yTpaTe JOBEpUsi, YMEHbIIEHUIO KOJM-
yecTBa OOpallleHWI 3a 3allUTOM M B IIEJIOM K HapyLICHUIO
MpaB TpaxiaH.

5.3. dTMuyeckue npaBuna NoBeaeHNsa agBokarta

AnBoKaTCKasl 3TWKa TpU3BaHa 00ecrmedZBaTh WCITOJTHEHUE
aJBOKATOM CBOMX OOSI3aHHOCTEI 4eCTHO, KOMIIETEHTHO U J00-
POCOBECTHO, 4TOOBI (pOpMMPOBATH MOJIKHBI YPOBEHb OOIIE-
CTBEHHOTO NTOBEPUSI K aABOKAType KaK TPENCTABUTEIIO TPaX-
TAaHCKOTO OO0IllecTBa W JIMYHO K agBoKaTtaM. Y HaceJeHUs
JIOJKHA OBITh YBEPEHHOCTh, YTO YECTHO WCTIOJHSIIONIMIA CBOM
JIONIT aJBOKAaT CHOCOOEH OKa3aTh PEaIbHYIO IMOMOIIb B KpH-
TUYECKOW CUTYaIVU.

IMogmepxka amBOKaTypbl OOIIECTBOM YCUJIMBAeT alBOKa-
Typy W TO3BOJISIET €il 3(h(EeKTUBHO BBHITIOJHSATH CBOU (DYHK-
LWU.

B 1o xe Bpemsi, yTpara noBepusi K agBOKAaType yCWJIMBa-
€T BMEINIATENIbCTBO TOCYAapCcTBa B Jeja aJaBOKAaTyphl, YTO BJe-
YeT yTpaTy HE3aBUCHUMOCTU aIBOKATCKUX OOBEAVHEHUU W,
KaK CIE[CTBUE 3TOTO, HECIIOCOOHOCTh alBOKATYphl MPOTUBO-
CTOSITh TOCYIApCTBy M HEBO3MOXHOCTb 3allMINATh WHTEPECHI
rpaXIaH, €CIi OHW HE COBIANAIOT C TOCYNAPCTBEHHBIMU B
TOM TIOHUMAaHWM, KOTOPOE XapaKTEpPHO IJIsI TOCcyaapcTBa.

JdeMoKkpaTuyeckre CTpaHbl MOHWUMAIOT OIMACHOCTh TaKOIO
MOJIOXKEHUSI U WHOIA Ha TocydapCTBEHHOM YPOBHE CTaparoT-
Csl TIOAHSTH TIPECTVK alBOKATYpPHI.
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JocTaTtoyHo BCIIOMHUTH Haury uctopuio. CymneOHbIMU Y-
TaBaMu 1864 T. MpesoCTaBIIsUIOCHh MPaBO OTKAa3aTh COMCKA-
TEMI0 3 3BAaHUU TIPUCSKHOTO TOBEPEHHOTO, KOTOPBI (op-
MaJIbHO YAOBJIETBOPSUI TPEOOBAaHUSIM 3aKOHA O BO3PAcCTHOM,
obpa3oBaTeJIbHOM II€H3e, CTaXe paboThl, OMHAKO HE MMeEN
HPABCTBEHHBIX Ka4eCTB, HEOOXOAVMMBIX IJIs IIPaBUJIBHOTO
HCIIOJIHEHUsI 00sI3aHHOCTe aaBokKaTa. boiiee Toro, ompene-
JICHUSI O HeTIpUHSTUM, OCHOBAaHHBIC Ha HPaBCTBEHHOW OIICHKE
JINYHOCTHU, OOXAaJIOBAaHUIO B Cyl HE ITOIICXKAIIN.

IIpaButenbcTtBo AnekcaHapa Il moHumano, 4ro HeobOXO-
IVMO TIPEeIbIBUTh K aIBOKAType BBICOKME MOpaJIbHbIE TpeOo-
BaHMsI, YTOOBI IMOIHSTH €€ MPECTUXK, YTOOBI OHA Morjia 3¢-
(GeKTUBHO IeHCTBOBATH.

MpbI yKe ompeneaniav, 4To MEXIyHapomHas W poCCUMCcKas
MMPaKTUKW, HAKOIUICHHBIE agBOKaTypaMM 3a BCE BpeMS CBOE-
IO CYILIECTBOBAHUS, ONEPUPYIOT MOHITUIMU 4eCMHOCMb, KOM-
nemeHmMHOCMb, 000POCOBECMHOCMb.

PaccmorpuM 3TM Kateropuu 0Oojiee MOIPOOHO.

YecmHocms — TIOHSATUE HPABCTBEHHOE, BKIIIOYAIOUIEE B
cebsT TIpaBAMBOCTb, MPUHIIUITNAIBHOCTh M MCKPEHHOCTbD.

Ilpasdusocms 3axKitodaeTcsI B TOM, YTOOBI TOBOPUTH KJIH-
EHTy mpaBoy. OTO MHOINA OYEeHb TSKEJI0, MHOIIA KaXXeTCs
YKaCHO HEBBITOAHBIM, HO 3TO JIy4lllee, YTO HYXHO JejaTh.
Jtobast 10Xb MOXET PaHO WM TTO3AHO OOHAPYXXKMUThCS, U 3TO
HaBpEIWUT pEIyTalu{d agBoKaTa HAMHOTO OOJbINE, 4YeM Je-
CATKM IIPOUTPAHHBIX Hej. YeCTHOCTh IT03BOJISIET XOPOIIO
TMOMHUTbH COOBITUSI, CBOM COOCTBEHHBIE CJIOBAa W TOCTYMKHU.
OHa momoraeT KJIMEHTY peajbHO OIIEHMBAaThb CUTYyallMi0 U HE
WCIIBITHIBATh WILTIO3MI. Pa3zoyapoBaHre MOXeT 0Ka3aThCsl He-
MEPEHOCHUMBIM.

Komnemenmnocmp anBoKaTa OCHOBBLIBACTCSI Ha TIIyOOKHUX
3HAHUSAX O TIpaBe, *XKU3HEHHOM OIIbITE, YMEHUU TPaMOTHO U
OBICTPO pa30MpaThbCcd B CJHOXUBIIMXCS CUTyallUSIX W TIpa-
BWIBHO NIPUMMEHSITh HOPMEI IpaBa. Bce 3T0 Hamaraer Ha an-
BOKaTa OOSI3aHHOCTb CJICAUTh 3a M3MEHEHMEM 3aKOHOIATE/Ib-
CTBa, OTCJEXWBATh CyNEOHYIO MPaKTUKY, 3HAKOMUTHCS C Ha-
VIHBIMU MYOJMKALIMSIMUA TI0 TEM OTpacjisiM IpaBa, B KOTO-
pPBIX OH creuuanusupyercs. HeT HeoOXomMMOCTHM KOpPYUTH
U3 cebsl «BCE3HAIONIIETO M BCEITOHMMAIOIIETO».

B caywae, ecim amBoKaT HEHOCTATOYHO KOMIIETEHTEH B
MPaBOBOI MpodsieMe, OH JOKEH TPSMO MPeAyNpeauTh K-
eHta 00 3ToM. [IpM 3TOM amBoKaT MOXET IMOPEKOMEHIOBaTh
KJIMEHTY KOHKPETHOIO CIIeIIMAIMCTa B COOTBETCTBYIOIICH 00-
JIACTH IIpaBa WK C COIJIacCUsl KJIMEHTA IIPUBIIEYb TAKOTO CIIe-
MaaucTa K COBMECTHOW paboTe, T.K. 3aKOH He 3ampeniaer
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UMeTh OoJsiee OogHOro ajBokarta. M oyeHb MHOroe 3aBUCUT OT
JIOOPOCOBECTHOTO BBITIOJTHEHUST aIBOKAaTOM CBOMX OOSI3aHHOC-
Teil. BasiBIIMCh 3a BeleHUe nella, OH JOKEH BBITTOJHUTH
BCE, YTO MOJIOXEHO MO MAaHHOMY ey, TOYHO B CPOK. AIBO-
KaT JOJDKEH OKa3aThb IOPUIMYECKYIO TTOMOIIb CBOEMY KJIHMEH-
Ty, WCTIOJIb3YsI BCE W3BECTHBIC €My 3aKOHHBIEC CITOCOOBI IJIsi
pelIeHUs TTOCTAaBJICHHOM 3aJauyu, IMPOSIBIATh BHIIEPXKKY, Ha-
CTOMYMBOCTh. Y KJIMEHTa AODKHO OBbITh YYBCTBO YBEPEHHOCTH,
YTO aIBOKAT JIeJIaeT BCE, YTO MOXET, U JeJaeT 3TO XOpOIIIO.

B xome ucronHeHMs1 CBOMX 00SI3aHHOCTEW aaBOKaT HE IIOJI-
XKE€H YHUXaTh 4YeJIOBEYECKOe IOCTOMHCTBO KOTO ObI TO HH
ObLJIO, a JOJDKEH IPOSIBISTh YYTKOCTb, BHUMATEJIBHOCTh U
yBaXXeHHWE K JIIOJSIM, YMEThb WX Clymiath. Bce 310 o4yeHb He-
MPOCTO, HO 0Oe3 3TOro Jydine agBokKaToM He ObITh. Ha wHam
B3TJISI, ACBU3 MEAMIIMHCKUX paboTHUKOB «He HaBpemnu!» B
MOJIHOM Mepe OTHOCUTCS M K allBOKATaM.

5.3.1. DTuyecKue npaBWia NOBeJAEHUs] ABOKATA MNP
padore ¢ KIMEHTOM

OcCHOBY B3aMMOOTHOILIEHUI alBOKaTa C KJIMEHTOM COCTaB-
nset noBepue. C mepBbIX MUHYT OOIIEHUSI ¢ aABOKATOM KJIU-
€HT JO0JDKEH MOHSITh, YTO TIEpe], HUM HE CY/bsl, a TTOMOIIHUK,
W y HEro HeT OCHOBAaHMN HE OBITb OTKPOBEHHBIM C aJBOKa-
TOM.

B noBepuu oTpaxaercs He TOJBKO IIpaBOBasl MpUpoaa OT-
HOIIeHUH aBoKaTa ¢ oOpallaloIMMUCH K HeMYy JIMIIaMU, HO U
HpaBCTBEHHAasl CTOPOHA allBOKATCKOW NESITeIbHOCTU, €€ Ha-
NpaB/IeHHOCTh Ha OOecreyeHe CyObeKTUBHBIX MPaB IPaXIaH .

KoHcynbTupys KiueHTa, aaBOKaT AOKEH MOMHMTb, YTO
ero 3ajaya — HE TOJbKO JaThb MPaBUJIbHBII COBET, HO U
yOeauThCs, YTO 3TOT COBET MpaBUIbHO MOHSAT. CoOBET anBO-
KaTa JOJDKEH OBITh MOHSTHBIM M YETKUM, SICHO BbIpaxalo-
MM TO, YTO aABOKAT OTKPOBEHHO JyMmaeT IO TMOBOMY ILIIO-
COB U MMHYCOB pacCMaTpuMBaeMOll CHUTyallMM, a TaKXXe BO3-
MOXHBIX DPE3yJLTaTOB CyJIeOHOTO PAcCMOTPEHHUs criopa’.

Henb3st 3arickuBaTh Tiepea KIMEHTOM, CTapasichb TOBOPUTH
€My BelllM, KOTOpble OH XOYeT YyCAbIaTh, a 3aTeM MYy4M-
TeJbHO BBIOMPATHCS U3 CO3JaBIICCS CUTyallMU.

ANIBOKaT JOKEH YECTHO BbICKA3bIBaTh KJIMEHTY CBOE MHE-
HHME O BEPOSITHOM HCXOJEe jeJia, OeCIpUCTPacTHO M CChLIAsICh

v Cmeuoeckuii  FO.H. Coserckasi amBokaTypa. M.: Bbic-

mast mkoga, 1989. C. 146.
bapwesckuii M.FO. AnBokarckas stuka. M., 2000. C 60.
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Ha M3BECTHBIE MO MeJly OOCTOSITEIbCTBA: HEOOXOOUMO OOBSI-
BUTb KJIMEHTY MpaBOBO€ 3HAUY€HHE BO3MOXKHBLIX MpoOJIeM U
JaThb COBET IO MX pa3pelleHUI0, MPUYEeM COBETHI HE ITOJIKHBI
BBIXOAWUTH 3a paMKu 3akoHa. M ocobeHHO omacHa Bblgaya
KaKux-au0o rapaHTuii o0 ucxone nena. EmMHCTBEHHOe, 4TO
aaBoOKaT MOXET rapaHTUpPOBaTb KJIMEHTY, — 3TO CBOE I00pO-
COBECTHOE OTHOUIECHUE K JIEIy.

B cinydae, ecniu agBokaT BBIMOJHSIET MOpPYYEHHUE IO OO0sI-
3aTeJIbHOMY Ha3HAYE€HHWIO, OH HOJKEH Pa3bSICHUTh KIMEHTY
O HaJIMYMM Yy HEro IpaBa MPUIJIACUTh agBoKaTa MO corJjalle-
HUIO.

AIIBOKaT He BOpaBe MMETh CBOIO MO3ULUIO 3alLIUTHI, HE
COIVIACOBAB €¢ C KJIMEHTOM, KaKoi OBl NMpaBWILHOW OHA HU
ObUla, U HE MOXET MpU3HABaThb BUHY CBOETO IMOA3AIIWTHOIO,
€C/Ii OH ee OTpHUIIaeT.

Ecnu mop3aluuTHBIA MpU3HAEeT BUHY, a MaTepUaybl Aeja
e€e He OKa3bIBalOT, aJBOKAT JOJIKEH BBISICHUTH NMPUUNHBI
MOOOOHOIrO IOBEAEHWS, M TOTAAa MO COIIACOBAHMIO C KIIMEH-
TOM OH MOXET 3aHSTh HE3aBUCUMYIO MO3ULMIO. A €CIU IpU-
3HaHNE BUHBI MTOJA3ALIUTHBIM BbI3BaHO HE3aKOHHBIMM JCUCTBU-
SIMA CO CTOPOHBI OOBMHEHWUSI, aIBOKAT 00si3aH IIPUHSTH BCE
3aBUCSIIME OT HEr0 MEphbl K YCTPAaHEHUIO 3TOrO0 OOCTOSATENb-
CTBa.

AnBokaTty cieayeT MpOsIBASTh MOBBILIEHHOE BHUMaHHE K
MOA3AlIMTHOMY, KOTOPbI HAXOAUTCS TOJ CTPaXKei, MOCKOIb-
Ky apeCTOBaHHBIM MpPeOBIBACT B COCTOSTHUM HE TOJIBKO COIIM-
aJlbHOM, HO M (PU3MYECKON M30NALNHN, JUIIEH OOBIYHONM 00-
CTaHOBKM, CBsI3€li, U3MEHEH €ro MPUBBIYHBINA yKIad XKU3HU,
OH HCIIBITHIBA€T HPABCTBEHHbIE U (PU3UYECKUE CTpadaHUs,
CBSI3aHHBIC C JIMIICHWEM CBOOONIBI, YTO HECOMHEHHO BIIMSIET
Ha €ro ICUXMKY M OLIEHKY pEeaJbHOU IEWCTBUTEIBHOCTH.

B ToM ciyuae, ecau TpeOoBaHUSI KJIMEHTa IPOTUBOpeYaT
3aKOHYy, WJIM KOTHa IUIST 3allAThl CBOMX WHTEPECOB OH TpeOy-
€T MCHOJIb30BaTh HE3aKOHHBIE CPEICTBA M CIIOCOOBI, MU KOTI-
Jla KJAWEHT OJis OTCTauBaHMs CBOMX MHTEPECOB IIpeajiaraer
HCIIOJIb30BaTh HPAaBCTBEHHO COMHUTEJIbHBIC CpPEACTBa, a IOJI-
JepXXUBaHUE TO3ULIMU KJIUEHTa IPYTMMU COCO0aMU U Cpe-
CTBaMM HEBO3MOXHO, HEOOXOOMMO OTKAa3aThCS OT MPUHSTHUS
MOpy4YeHUs] Ha 3allUTy.

HewmanoBaxHy1o ¢ 3TMYECKOI TOUKM 3pEHUST CTOPOHY UMEET
roOHOpapHasi MpakTUKa ajgBokaTa. B Hacrosiiiee Bpemsi OHa
orpenesisieTcsl corjaiieHueM ctopoH. Ilpu ompeneneHuun pas-
Mepa roHopapa 3a CBOK pabOTy aIBOKAT JOJLKEH MCXOOUTh
W3 CJIEIYIOLIETo:

— CJIOXXHOCTH JieJia;
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— HeoOXOIMMBIX 3aTpaT BpeMeHU (IJIUTEIbHOCTU TIPO-
1ecca MM COOTBETCTBYIOIIMX KOHCYJIbTAIM) W BEPOSITHOCTH
TOTO, YTO COIJIACME BECTU TAHHOE AEJI0 3aCTaBUT aJBOKaTa
OTKa3aTbCs OT BEACHUS NPYTUX eI,

— MaTepUaJbHOTO TIOJOXEHUST KIWUEHTA;

— Tpaguuuu (roHopap, OObIMHO BBIIJIAYMBAEMbI B JaH-
HOM pEervoHe 3a TMOJOOHYI0 IOPUAMYECKYIO MOMOIIb);

— ONbITa U COOCTBEHHOM IOPUANYECKON permyTaluu.

Pa3mep roHopapa nomKeH ObITh pa3yMHbIM, U €CIU KJIU-
€HT TIONPOCUT, aBOKAT NOJKEH Pa3bsSCHUTH €My TMPUHIIUI
OIpelieJIeHUsI TOHOpapa.

Ecnu apgBokar y4yacTByeT B JAejie TIO OMpPENETICHUIO Cyaa
WIN TIOCTAHOBJICHUIO CJIEACTBUSI, TO pa3Mep €ro oruiaThl yc-
TaHABJIMBAETCS TOCYHAPCTBOM.

B ciyyae BO3HMKHOBEHUSI KOHMJIMKTA WHTEPECOB MEXITY
KJIMEHTaMU WJIU C CAMUM aJBOKAaTOM, HEOOXOIMMO OTKa3aTh-
Csl OT 3alllUTHI.

DTuyeckre MpaBuiia oOIIEHUsI ¢ KJIMEHTaMU TaKXe Tpe-
OytoT cobtoaeHusT KOHGUASHIIMATIbHOCTA U allBOKAaTCKOM
TalHBI.

5.3.2. DTryecKue NpaBujia MOBeACHUSA IIPA OOIIEHUN
C NIIPAaBOOXPAHMUTEJIbHBIMU OpPraHaMu

Bctynas B nmeno B KayecTBe 3alllMTHUKA Ha JIIOOOW CTaauu
mpoiiecca WM TPEACTaBUTENS] BO BpeMsl MTPOBEPOK HaJIOro-
BBIMM OpraHaMu, ajaBOKAT JOJDKEH IMpeXie BCEero IMpeacra-
BUTbCS U 3aCBUJETEILCTBOBATH CBOM MOJHOMOYMS. YMHOB-
HUK TOYHO JOJDKEH 3HaTh, C K€M OH MMeeT jeso. AIBOKaT
00s13aH BeCTU cebs Tak, YTOOBI €ro ACKMCTBUS, IMPOLECCyasb-
HBIe JTOKYMEHTHI (OOBSICHEHUSI, XomaTalicTBa, 3asBICHUS W
T.J.), a TakXe 3aJaBaeMble BOMNPOCHI HE TMOMAPbIBAIM aBTOPU-
TET MPaBOOXPAaHUTENIbHBIX OPraHOB, HE IUCKPEAUTUPOBAIU
KOJIJIET M HEe YHWXaJIu JTOCTOMHCTBA YYaCTHMKOB Mpoliecca.

Henb3s vpoHu3upoBaTh Haj yyacTHUKaMU Mpolecca WU
MPOBEPKM, HEJb3sl MoKa3blBaThb UM Tiepel KJIMEHTOM Kak
HEMHOI'O 3Ha4YaT Hux ILCP'ICTBI/IH JJIg aaBoKaTa M 4YTO ITPOU3BO-
oA e UX JIIOAW T10 CBOMM OCJIOBBIM KadyeCTBaM HE COOTBET-
CTBYIOT 3aHMMaeMbIM NOJDKHOCTSIM. JTO Cpa3y BbI3bIBAeT He-
TaTUBHYIO PeaklMio U BedeT K YXYAUIEHWIO B3aMMOOTHOIIIe-
HUIA BO BpEl KJIMEHTY.

Bce mpoiieccyanbHble AeHCTBUSI alBOKAT JOJKEH COIIaco-
BbIBATb CO CBOMM KIIMCHTOM, Pa3bsIACHASA MX 3HAYCHUEC U BO3-
MOXHbIE MOCJIEeNCTBUSI.

[MpencraBisisi mokasaTelbCcTBa, aaBOKaT JOJXKEH MPOSIB-
JIITh HEOOXOAMMYIO TpeOOBaTeIbHOCTh K MX JIOCTOBEPHOCTH,
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He Hapymas npaBui o0 ux gomyctumoctu. Ilpm sTOoM yKa-
3aHHOE TpeOOBaHME HE OrpaHMYMBACT IIpaB aJBOKaTa II0 CO-
OupaHUIO (paKTUYECKUX NAaHHBIX, KOTOPbIE MOTYT UMETh 3Ha-
yeHue NI jaeia, TeM Oojiee 4TO, B COOTBETCTBMM CO CT. 86
VIIK P®, 3amuTHUK (agBoKaT) MMeEET MpaBO caM COOMpaTh
JIoKa3aTeJIbCcTBa B (DOpMe OIPOCOB (C corjlacus JIMII), ITOJTY-
YeHMs TIPeAMETOB, JOKYMEHTOB U Ap., MCTpeOOBaHUSI CIIpa-
BOK, XapaKTePUCTUK, UHBIX JOKYMEHTOB U T.II.

BexximBocTh amBokara He OOJDKHA IIEPEXOIUTh B TEPIH-
MOCTb K HapylLICHMSIM 3aKOHa, M aJBOKAT JOJDKEH OBbITh He-
NPUMUPUMBIM K HApyLIEHUAM IMPOLECCYAIbHOIO 3aKOHa,
VIIEMJISTIOIIETO TpaBa KJIWEHTa, OCOOEHHO, eCIM 3TO KacaeT-
Csl He3aKOHHBIX METOIOB BEIECHUS CICACTBUS WM IIPOBEPKMU.

B ciygae, ecnu mpu pacCMOTpEeHMU JeJia IPOSIBISIETCS TeH-
JIIEHIIMO3HOCTh, YIIEMJISIONIasl IpaBa OOBUHSIEMOTO, aIBOKAT
00s13aH MCIOJIb30BaTh BCE IMPEIYCMOTPEHHbIE 3aKOHOM Cpej-
CTBa IJig TIpeceYeHMs] TaKWX HapylleHuit 3akoHa. CBou BO3-
paXeHUsI TPOTUB HENPaBUJIbHBIX NEWCTBUI CJIEmOBaTesIs WM
OpraHoB JO3HAHUS agBOKaT 00s3aH 00jieKaTh B (hopMy, IIpe-
JIYCMOTPEHHYIO 3aKOHOM, TMpUYeM 00s13aTebHO B MUChbMEHHOM
¢opme, YTOOBI TpolecCYaTbHO 3aMKCHPOBATh NaHHBIN (hakT.

IMpu mocenieHUn MecT comepKaHUs TION CTpakel aJaBOKaT
HE JOJDKEH IlepelaBaTh ITOA3aIMMTHOMY, KOTOPBIA HAXOOUTCS
B TaKUX MeECTaxX, 3allMCKM, BEIIM, IPOAYKTHI, aJIKOTOJIbHbBIC
HaAIIMTKN, HAPKOTHUKHW, MHBIC 3allpCIICHHBLIC IMPEAMETDLI, paB-
HO KakK M OT HEro ApYyruMm JullaM.

AIBOKAT IOJDKEH BEXJIMBO BBIITOJIHSTH BCE 3aKOHHEBIE Tpe-
OoBaHUA OXpaHbl, OTHOCACH K 9TOMY, KaK K JOJLKHOMY.

Ocoboe OTHOILIEHWE aaBoKaTa HOJDKHO OBITh K Cydy, T.K.
MO0 CYIIECTBY TOJBKO Cyl OKOHYATEJIbHO paspelllaeT AeJo.
AIIBOKAT JOJDKEH CIOCOOCTBOBaTh (POPMMPOBAHMIO B OOIIIe-
CTBE YBAXKUTEJIBHOIO OTHOIIEHMS K CYyOy, KaK K BETBU BiIac-
TH, TOIJAa €My caMOMy OymeT IIpolle padoTaThb.

B mporiecce HeoOX0MMMO TIPOSIBIISITh CAEPKAHHOCTh U TaKT,
BO3paxkas B YCTAaHOBJIEHHOM 3aKOHOM IIOPSIIKE IPOTUB Ieii-
CTBUI IIpeacenaTe/IbCTBYIONIEro. SIBISIIOTCST HEOOITyCTUMBIMM
MpepeKaHusl agBoKaTa C CYIOM; HETO03BOJUTEIbHBI OCKOPO-
JICHUS WJIN HETAKTHUYHBIC BbICKA3bIBaHUA B aApeC YYaCTHH-
KOB IIpoliecca. AIBOKAT B Cyde HOJDKEH OeCIPEeKOCIOBHO ITOMI-
YMHSTBCSI PACHOPSIKEHUSIM IIpecenaTe/IbCTBYIOIIETo, COOJIO-
JIaTh YCTAHOBJICHHBIM MOpPSIOOK cynebHoro 3acegaHusi. Kak
YJaCTHUK CyIeOHOTro pa3OMpaTeabCcTBa, agBOKAaT JOJDKEH YBa-
JKUTEJIBHO OTHOCUTBHCSI K CBOMM OITIIOHEHTAM.

D10 He 3HAYMUT, YTO aABOKAT JOJDKEH MOJYAIMBO IIEPEHO-
CUTb TPyOOCTb, HEOOOCHOBAHHBIE 3aMEUYaHMUSI B CBOIO CTOPOHY
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CO CTOPOHBI JIPYTMX YYaCTHUKOB ITporiecca (Cyabu, IPOKYpO-
pa u ap.).

HeobGxomumo croKoifHO XomaTaiiCTBOBaTh O 3aHECEHUM UX B
TIPOTOKOJI CyIeOHOTO 3acedaHusl M JOOMBATHCS BO3MOXKHOCTU Be-
CTM ayauo3aIliCh CyIeOHOrO 3acedaHMs. DTO0 OKa3hIBaeT OTpe3-
BJISTIONIIEE JEMCTBME Ha BCEX YYACTHMKOB IIPOLIECCA, 3aCTaBIISIs
UX BECTM ceOs1 U TOBOPUTH CTPOTro B paMkax 3akoHa. K rpyobM
HapyIIeHUsIM Tpo(ecCOHATbHON 3TUKKU, B YaCTHOCTU, OTHOCSIT-
cs (bakThl HESIBKM aIBOKaTa B CyIl 0e3 yBaKUTEIBHON MPUIMHBI,
CHCTeMaTHYeCKIe OMO3daHusI Ha CyaeOHBIE 3acelaHusi, B KOTO-
PBIX Jiefla JOJDKHBI ObUIM CITYIIAThCS C €0 YJacTHEM.

K mnomoOHbIM HEeHCTBUSIM YJIeHBI aABOKAaTCKOTO COOOIie-
CTBa JTOJDKHBI OTHOCUTBCS PE3KO OTPMIIATENIBHO, T.K. 3TO Ha-
KJIaJbpIBacT HETaTMBHBIM OTIIEYAaTOK Ha BCEX agBOKAaTOB.

5.3.3. Druyeckue npaBwia NOBeJEHUs] aABOKATAa
npy O0IIeHNH ¢ KoJleTaMu

OueHb BaXHO, YTOOBI HPABCTBEHHO-IICHMXOJIOTUYECKUIA
KINMAaT B KOJUIEKTHBE (FOPUIMYECKON KOHCYJIbTAllUM, aaBO-
KaTcKkoil (pupme U T.M.) ObLT 3MOpOBbIM. OTHOIIIEHUS aABOKa-
Ta ¢ KOJJIeTaMM TI0 TIpodeccur AOJKHBI CTPOMThCS Ha HOp-
Max TOPSIOYHOCTA U yBaXKCHUSI.

AIIBOKAaT He JOJDKEH OTKa3blBaThb B KOHCYJBTAllUM KOJIJIe-
re, €CiM OH oOpaTuiics 3a IOMoIbio. JIydime Bcero 3To cre-
JIaTh B BUIE pa3dopa 1ena, 4eM B BUIE ITOyYEHUS.

Oco00 BHUMATEIBHO CJIeAyeT OTHOCUTBLCSI K Mpoch0aM Mo-
JoabIX agBokaToB. OHM, KaK HUKTO APYIOi, IOABEPKEHBI
PUCKY COBEpIIMTh OIIMOKY. [IpemcraBieHHBIE B TaKHUX CIIy-
yasiX 3HaHUS M ONBIT Oojiee CTapIIMX TOBApUIIEH MOMOTYT
UM M30eXaTh OIIMOOK, YTO CO3IACT TPAAMIIMUA U MPEeMCTBEH-
HOCTb B ITOBEICHWH, T.K. KOIZa HAYMHAIOIIMI amBOKAT Ilepe-
CTAaHET TAaKOBBIM SIBJISTHCSI, €r0 HPABCTBEHHBIM JIOJITOM TaK-
Ke OyleT BHMMATEJIbHOE OTHOIIIEHME K CBOMM MOJIOABIM KOJI-
JieraM. 3JTO CHOCOOCTBYET CIIOUeHUIO Koprnopanuu. Ho oco-
OEHHO ClIeAyeT IIOMHUTh, YTO aIBOKAT HE JO/DKEH B Oecemax
C KJIHMEHTOM, ITyOJWYHBIX BBICTYIUICHUSIX, B JOKYMEHTax, B
XONIe TEeperoBOpoB IOIMYyCKaTh OECTAKTHBIX BbICKA3bIBAHUI B
OTHOIICHUU [IEJIOBBIX WM JIMYHBIX KAuyecTB JPYroro aaBoKa-
Ta, OH O0s3aH OTHOCHUTBCSI K HEMY YBaxKWUTEJIbHO.

AIIBOKaT He MMeeT MpaBa, CChLIAasiCh Ha CBOKIO IEJOBYIO
penyTauuio, MPUHUXATh ITOCTOMHCTBO, aBTOPUTET U JEJIO-
BylO penyTalyilo IOpyrux aaBOKAaTOB.

Peanusys cBou yciayru, agBoKaT MOXeT OdaThb WH(opMa-
LU0 O MeCTe HaXOXACHHUS, BUAAX OKa3hlBaeMBIX YCIYT, Te-
Je(pbOHHBIX HOMEpaXx.
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B pernonax Henb3st pa3MmelaTh COOOIIEHUSI, YTO JaHHas
dupma wiIm Gropo — JIydilas WM eIuHCTBeHHast 1 T.11. Camu
Jieia ajgBoKata WJIM aJBOKATCKOTO OObeAeHUs Jydille JI00oi
nHbopMau OymyT peKiaMUpOBaThb WX NEUCTBUS, U JOBe-
pre KIIMEeHTOB OOECTEeYUT YCTIeX.

5.4. ApBokaTckas TahHa

B mpodeccun ropucra, caenapiiero ykjioH B cCBoeil desi-
TEJbHOCTU Ha OKa3aHWE IOPUAMYECKOU MOMOIIM TpaxxaaHam
W OpraHM3aIusIM Ha TpotheCCHUOHATbHONM OCHOBE, OYe€Hb MHO-
ro OOIIEero ¢ NeATeTbHOCThIO MPaKTUKYIOIero Bpaya. OnuH
roMoraeT M30aBUTLCA OT Hemyra JubO 3aMeIIUThb ero Teue-
HUE, BTOPOW CTPEMUTCSI 3alIUTUThH TpaBa U MHTEPECHl Tpax-
MaHWHa, T.€. B HEKOTOPOM CMBICJIE, TTOMOTaeT M3JIeYMBaTh
couuaabHble Henyru. I[lo GofbllioMy cyeTy, TpaXIaHWH CBO-
OomeH B BbIOOpe M Bpaya, M aaBokaTa. OOpallleHue 3a IIpo-
¢eccruoHaNbHON OPUANYECKON MOMOIIBIO, PaBHO KaK U 3a
MEIUIIMHCKOM, TPOMCXOAMT TOTAA, KOTJAa He BCE B XKU3HU
WHAMBUAA cKJanbiBaeTcsl OnaromnosnydHo. CremyeT KOHCTaTH-
poBaTh, YTO HepeaKW ciayyau, MPU KOTOPBIX oOpaleHue K
IOPUCTY KaK, BIIPOYEM, WM K Bpady, TMPOUCXOAUT CIUIIKOM
MO3IHO, TOTAAa KaK CBOEBPeMEHHAs KOHCYJBTAIMS CMOTJIa OBl
CMacTu ToJoXeHUe. ANBOKaTy, Kak M Bpauyy, HEoOXOIWMO
pacckasaTh MHOTIA caMoe cokpoBeHHoe. M eciau Bpauyy MHOT-
Jla HY>KHO TOKa3aTh WHTUMHBIE 4YacTW Teja, Mepel aaBoKa-
TOM HEOO0XOIMMO, COPOCHB MacKy, OTKpPBIBAaTh CaMble IOTa-
€HHbIEe YToJIKWA AYIIIU.

B HacTostee BpeMst, B cooTBeTCTBUM ¢ PenepabHbIM 3aKO0-
HoM «O0 afgBOKaTCKOM JesITeIbHOCT U anBokaType B Poccuiic-
kot Deneparn», aaBOKATOM MPU3HAETCS JUI0, KOTOpoe TMpHU-
00pesio 3TOT CTaTyC B COOTBETCTBUMM C MpaBWJIAMM, YTBEPXKIECH-
HBIMU 3THM 3aKOHOM, BHECEHHOE B PEECTp aaBOKATOB U TIOJNY-
yuBIlIee yIOCTOBepeHre B (enepaTbHOM OpraHe IOCTUIIMU.

M vMeHHO Ha maHHOe JIULIO pacIpocTpaHsieTcs npodeccro-
HaJbHas1 O0SI3aHHOCTh COXPAHSITh B TallHE CBEIAEHUsI, COOO0-
LIIEHHbIE EMY JIOBEpUTENIEM B CBS3U C OKa3aHWEM IOpUINYEeCKOM
nomoiu (cT. 8§ 3aKoHa).

3aKoH MOXET M3MEHWTBCS, a CYTh €ro HeT. AIBOKaT Tak
U ocTaHeTcs MPoGheCCUOHATbHBIM 3alIMTHUKOM BHE 3aBUCU-

1 BBC CCCP. 1979. No 49. Cr. 846.
2 BBC PCOCP. 1980. No 48.
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MOCTU OT (popMbl 0ObeAMHEHUST (KOJIIErus, agBOKaTcKas Ta-
Jlata, O0Opo, KaOMHET W T.I1.)-

W xpyr cBemeHuii, KOTOpbIe KIMEHT MOXKET COOOIIMTH ai-
BOKaTy, OYeHb ILIMPOK.

B cBoem ompenenenun ot 06.07.2000 Ne 128-0 Koncru-
tyumoHHbI Cyn Poccuiickoit ®enepaniiy 1o JaHHOMY TIOBO-
oy oTMmedaeT ciaenmymomiee: «[apaHTuu IpodeccruoHaIbHOCTH
OTHOIIIEHUI aJBOKaTa C KJIMEHTOM SIBIISIIOTCSI HEOOXOOUMOI
COCTaBJISIIONICH MpaBa Ha MOJydeHUE KBaaUuOUIIMPOBAHHOMN
IOpPUIMYECKOM ITOMOIIM KaK OITHOIO M3 OCHOBHBIX IIPaB Yello-
BeKa, IIpU3HABaeMbIX MEXIYHApPOIHO-IIPABOBLIMU HOPMaMM
(ct. 14 MexayHapogHOTO MakTa O IpaXHAaHCKMX U TOJIUTH-
YeCKUX MpaBax, C¢T. 5 U 6 KoHBeHLIMM O 3alluTe TpaB 4Yeino-
BeKa M OCHOBHBIX CBOOO).

PasbsicHssE OCHOBHBIE OPMEHTHPHI ITOHMMAaHWS U TIpU3Ha-
HUS Takux rapantuii, Komekc moBeneHMsI IJisl IODHCTOB B
EBponeiickom coobiectBe (mpuHAT 28 okTsiopst 1988 1. Co-
BETOM KOJUIETUI aIBOKAaTOB M IOPUIMYECKMX CooOIIecTB EB-
poreiickoro Coro3a B CrpacOypre) OTHOCUT K CYIIHOCTHBIM
Mpu3HaKaM agBOKATCKOM MesSITeJIbHOCTH OOecIieYeHne KIIMEH-
Ty YCJIOBUI, MPU KOTOPHIX OH MOXKET CBOOOJHO COOOIIATH
aZIBOKAaTy CBEIEHHS, KOTOpble HE COOOIIMI OBl OPYTUM JIM-
aM, 4 COXpaHEHHE aJIBOKATOM, KaK mojydaTejieM MH(opMa-
UM, ee KOHDUICHIMAIBHOCTH, IMOCKOJBKY 0€3 YBEpeHHOCTH
B KOH(UICHILIMAJTBHOCTH HE MOXET OBITh JOBepUsi; TpeOoBa-
HUEM KOH(MUICHIIMAIbHOCTU OIPEAE/ISIIOTCS IpaBa M 00sI3aH-
HOCTU IOpUCTa, MMemwlnue (yHAaMEeHTaIbHOE 3HAYeHUE [JIst
ero IpodecCUOHAIbHON AEATCILHOCTH; IOPUCT IOJIKEH CO-
osonaTh KOH(MUACHIIMAIBHOCTh B OTHOLIEHUU Bceil MHMOp-
Malluy, TPEIOCTABICHHON €My CaMUM KJIMEHTOM WJIM TIOJIy-
YEeHHOII MM OTHOCUTEJIBHO €ro KJIMEHTAa WIM IPYIuX JIUIl B
Xo/ie MPEAOCTaBJICHUSI IOPUINYECKUX YCIYT; IIpM 3TOM 00s13a-
TEJIbCTBA, CBSI3aHHbIE C KOH(UAECHIIMATbHOCThIO, HE OrpaHu-
YyeHBl BO BpeMeHU (1. 2.3).

CornacHo OCHOBHBIM IIPUHLMIIAM, KacalOIIUMCS POJIU
topuctoB (rMpuHAThl 7 ceHTss0pss 1990 r. BocbMbiM KoHrpec-
com OOH 1o mpeaynpeXxaeHuo MPeCTyITHOCTH W OOpaIleHUIo
C MpaBOHAPYILIUTEISIMMU), IIPAaBUTEILCTBAM HAIJIEXKUT IIPU-
3HaBaTh U OOeCIeYMBaTh KOH(UICHIMAIBHBIA XapakTep JIo-
OBbIX KOHCYJIbTALIM M OTHOIIEHUN, CKJIAJBIBAIOIINXCS MEXIY
OpUCTaMM Y MX KJIMEHTaMHU B TIPoIecce OKazaHus Ipodheccu-
OHAJILHOM OPUANYECKOMA ITOMOILM».

TakuM o0pa3zoM, MeXIyHapOAHbIM COOOIIECTBOM ajBOKAaT-
cKasl TaliHa IIpM3HAeTCs elle Ooyiee BaXKHOM, 4yeM, HaIlpH-
Mep, OaHKOBCKasl TaiiHa, T.K. OAaHKOBCKasl TaiiHa HE MOXKET
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OBITh 3alPEeTHOM [JIS1 MPAaBOOXPAHUTEIbHBIX OPraHOB B CITy-
Yae TPOBEICHMS pacclieoOBaHMsI, a alBOKATCKas MOJKHA OBITh
3akpeITa Bcerma. [lpaBma, mpaBOBOM 3ampeT Ha pajsriialie-
HMe WHGbOPMALUM, TOJYYeHHON B MOBEPUTEHHOM ITOpPSIKE,
pacrpocTpaHseTcs TOJbKO Ha alBOKATOB, BCTYMUBIIKX B IOPHU-
IUYeCKNe OTHOIIEHUs ¢ KIMEeHTOM, HO 6ojice TTpaBOMEpPHO
OBUTO OBI PACIPOCTPAHUThL €r0 W Ha BCe KaTETOPUU JIUII, KO-
TOpbIE TOMYCKAIOTCSI B KauyeCTBE 3alllUTHUKOB B YTOJOBHOM
mporecce, a Takxke IpelcTaBUTeNeld B TpaKTaHCKOM M ap-
OUTpPaXKHOM TIpOIleccax.

Cdepy cBemeHuMil, OXBaUYeHHBIX TEPMUHOM ad80KAMCKas
maiina, MOXHO OIIPENeNUTh TaK: B WHGOpMaIus, Tpel-
CTaBJIeHHasl aBOKAaTy KJIMEHTOM WJIM TIOJydyeHHass UM OTHO-
CUTEJIBHO KJIMEHTAa JMOO IPYruMx JULl B XOA€ IpeNoCTaBie-
HUS IOPUINIECKUX YCIIYT. AIBOKAT MPAaKTUIECKU BCE CBEMIe-
HU4 O KJIMEHTE WIA WHBIX JIMLAX AOJDKEH XPaHWThb B TaiiHe
JI0 TOTO MOMEHTa, MOoKa caM KJIMEHT He TMOoXeJaeT MX pac-
npoctpaHuTh. CMepTh KIIMEHTA TakKXkKe He MOJDKHA OCBOOOXK-
IaTh amBoKaTa OT JaHHOW OOS3aHHOCTH, TTOCKOJBKY pPacIio-
PSIIUTEIISIMU 3TOM MHGMOPMAITUY TODKHBI B JAJTBHEUIIIEM CTaTh
€ro HacJeIHWKM JIMOO 3aKOHHbIE TMPENCTaBUTENIN.

OrnpeneieHHBIM CTUMYJIOM K OOECIIEUeHMIO COXPaHHOCTH
JIIOBEPEHHBIX CBENECHWIA 114 aJABOKATOB ABJILIETCd caMa Mpu-
poia ux nmpodeccuoHaIbHON NesTeIbHOCTH, TaK KakK B 3aBH-
CUMOCTb OT YMEHUSI COXPAHATh B TaillHE CBEICHUS IOCTaBJIE-
Ha UX CIIOCOOHOCTb BBIMTPHIBATH Hejla, TO €CTh YCIeX B 3a-
IIMTE MHTEPECOB KJIUEHTA; MHBIMU CJIOBaMU, NpodeccruoHaIb-
Hasl MPUTOJHOCTb M MNpodeccuoOHaNbHBIN peiTuHTr. K Tomy
XKe 00beM COOOIIAaeMBbIX KIIMEHTOM CBEACHUI HampsIMylo 3a-
BUCUT OT YPOBHS NOBEPHUS, KOTOPBIA MCHBITBIBAET OH K WU3-
OpaHHOMY aJBOKaTy, a OT 3TOro HampsiMyl0 3aBUCUT Osaro-
noJlyure anBokata. To €cTh XpaHWUTh aBOKATCKYIO TaWHY
€lle U BBITOLHO.

Pexxum amBokaTcKol TaliHBI 4acTO COIIPUKAcaeTcsl C pe-
KMMaMU APYTMX CHCTEM OTPaHMYEHUs1 HocTyna K MHbopMma-
MU, T.€. IPU COOOIIEHUM aIBOKATYy CBEIECHWI, COCTaBIISIO-
IUX KOMMEpPUYECKylo, OaHKOBCKYIO, CIYXEOHYI0 WU WHYIO
OXpaHsSIEMYI0 3aKOHOM TaliHy, OOSI3aHHOCTU 10 OOECIeUeHUIO
€€ COXpaHHOCTU (B TOM 4ucje COOIIoNeHUE Mep 3alllUThl U
OTBETCTBEHHOCTh 3a pasrjallleHue) OOJKHBbI BO3jaraTbcsl B
COOTBETCTBUU C 3aKOHOM. CJOXHee C roCyIapCTBEHHOU WU
BOCHHOI TalHOM, T.€. C CaAMbIMU OXPAHSIEMBIMU TallHAMU TO-
cynapctBa. Hepenku ciiyyau, Koraa ciefoBaTesid He JOIyc-
KalT aJBoOKara K y4yaCTUIO B [ieJie, €CJIM Y HEro HeT NOIyCKa
K BOCHHOW WJIM TOCYAapCTBEHHON TaiiHEe. DTO HE COOTBET-
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ctByeT 3akoHy. O6patmmcst K IlocraHoBimenmio KoHctuTymm-
orHoro Cyma ot 27.03.96 No 8-I1: «TpeGoBaHMST O TIPOXOXK-
JIEHUY YCTAHOBJIEHHOW MpOLIEAYpPhl AOIMYCKAa K TOCYyAApCTBEH-
HOIl TailHE HE pACIIPOCTPAHSIOTCS Ha agBOKAaTOB, YYaCTBYIO-
IIMX B YrOJOBHOM IIpOliecCé B KauyecTBe 3alllUTHUKA, €CIU B
JAHHOM TIpoliecce (DUTYPUPYIOT TaKue CBEACHUSI».

CrienoBaTebHO, OOBUHSIEMBIN BITpaBe MPUBJIEYb K CBOEi
3allIuTe JI000ro BBIPA3UBIIETO CBOE COIIacHe 4jieHa KoJuie-
MU alBOKAaTOB, JIMOO caMa KOJUIETUS] MO COOCTBEHHOMY YC-
MOTPEHUIO BBIIC/ISICT CBOETO IIPEICTAaBUTENS] B KayecTBE 3a-
IUTHUKA. TakuM o0pa3oM, B OTHOIIIEHUU 3alIUTHUKA B Yro-
JIOBHOM TMpOLIECCe HE MOXET MATU pPeuu O KaTeropupoBaHUU
JOCTyTa K CBEICHMSIM, COCTABJISIIOIIMM TOCYIapCTBEHHYIO Tali-
Hy, B paMKax €ro IpOoLeCCyalbHbIX TMOJHOMOYMI agBOKaTy
MOTYT OBITb JOCTYIIHBI CBEICHUS JIIOOOW CTENEeHU CEKPETHOC-
TH, €CIi OHM (UIYpUPYIOT B YrOJOBHOM Jejie B KauyecTBe
JI0Ka3aTeIbCTB BUHBI UJIM HEBUHOBHOCTH TMOA3AIIUTHOTO JIMLIA.
B xauecTBe mpaBoBOii 3allUTHI CBEAECHMI, COCTABJSIOIIMX TO-
CYIApCTBEHHYIO TailHy, OT HECAHKIIMOHMPOBAHHOTO PacIpoc-
TpaHeHUs1 IJisg JaHHoro ciayvast cr. 21 3akoHa «O rocymap-
CTBEHHOM TaiiHe» TIPEeAyCMOTPEHO B3SITUE OT 3alllMTHUKA CO-
OTBETCTBYIOILIEH PACIUCKM O Hepas[JallleHUH ToCyIapCTBEH-
HOI TaitHbl U 00 O(UIIMATILHOM YBEJOMJIEHUMM JaHHOTO JIMIA
00 yYrojlOBHO-IPABOBBIX MOCJIEACTBUSIX pa3rallleHusl TaKou
uHOpMaLIUN.

OOBUHSIEMbII U TIOM03PEBAEMBII B COOTBETCTBMU C 3aKO-
HOM B paMKax OOeCTeYeHUsI CBOETO IMpaBa Ha 3aIIUTYy, B TOM
4YUCJIE MOTYT TPENOCTaBIATh NOKAa3aTejabCTBA WM 3allUINATh
CBOM TIpaBa M 3aKOHHBIE MHTEPECHI JIOOBIMU CpPEICTBAMU U
crocobaMu, He MpoTHBopevaliuMu 3akoHy. CrenoBaTesbHO,
€CIi B COCTaBE COOOIAEMOI B KadyecTBe, NJOKA3aTEIbCTB WH-
dopmanmu coaepxkaTcs CBEOEHWS, COCTaBISIONIME Tocyaap-
CTBEHHYIO TaiiHy, TO OOBMHSIEMbI WU IMOA03PEBAEMBIil BIIpaBe
coo011IaTh UX APYrUM ydyacTHUKaMm mpouecca. Eciau uHbop-
Malus, comepXallas TaKhe CBEACHUSI, MOXET OBbITh WCIOJb-
30BaHa 3alllMTON B MHTEpecax OOBMHSIEMOro WJIM MOA03peBac-
MOTro, TO OHM BIpaBe COOOLIUTh UX 3AIUUTHUKY, a TOT —
WCIIONB30BaTh IJId MX 3allUTHI.



MABA 6. OCHOBbl OPATOPCKOI'O
MCKYCCTBA ALBOKATA

6.1. 3HayeHne opaTopCcKOro UCKYCCTBa AN OEeATesNIbHOCTH
apBokarta

HMckyccTBo cyneOHOro KpacHopeuus 3apoduiioch €lle B
HpesHeit I'peruu. C pa3BUTHEM TOCYIApCTBEHHOCTU YCUIIU-
JTach NEATEeNIbHOCTh HAPOMHBIX MacC BO BHYTPEHHEHN KM3HU
IpeYeCcKMX IOaMCOB. [TOMUTUYECKUM IEeSITeIsIM IMIPUXOIUIOCH
MyOJMYHO OTCTAaMBaTh CBOM MHO3ULIMU WM MHTepechl. Iloautm-
yeckasl cylb0a MHOTMX TpaxKJIaH BO MHOTOM 3aBHCeJia OT yMe-
HHUS TOBOPUTH ITYOJMYHO. DTOMY YUYMINCH, WM BT 3HAHUSI
LICHWJIN.

IlepBeie TeopeTukM cymneOHOro KpacHopeuusi — [oprui,
Jlucuii, Ucokpar, lemoceH. B [IpeBHem Pume pacuser cy-
JIEOHOTO KpacHOPEYMsI COBITafaeT C MOCJIeAHUM TiepruoaoM Pec-
nyonuku — Mapk Ilopumit Katon, I'ans6a, Mapk AHTOHMIA,
Mapk Kpacc, Mapk Tymuit Lumepon.

XIX Bexk B Poccuu pgan ©oJibllIoe YMCIO TeHUATbHBIX Opa-
TopoB-anBokaToB. Peun @ .H. IlneBako, C.A. AHIpPUEBCKO-
ro, A.W. Ypycosa, K. JI. Xaprymapu, B.JI. CnacoBuua u mp.
BOIIUIM B KJIACCHKY CyHIE€OHBIX pedyeil MUPOBOIO YPOBHSI.

HxX BBICTYIUICHUSI OTJIMYAIUCh OE3yMpeyHOil JIOTUKO, Oc-
TpOyMHUEM, BBIASPKKOI, MIyOMHOM MO3HAHWM, BCECTOPOHHUM
WCCIIeIOBAaHUEM JIeJia.

Bce 3TO 1TO3BOJISIIIO MM BBIMTPHIBATL OE3HANCKHBIE, Ka3a-
JIoch OBI, Oena, TOTOMY YTO CyaeOHas pedyb — 3TO MOMEHT
WCTUHBI, KOHILUEHTpAUsI YCWIMKA 3alllUTHUKA WINA IIpeacTa-
BUTEJIsSI, UTOT YIIOPHOTO Tpyda W Haaexa. MoXHO ¢ yBepeH-
HOCTBIO CKa3aTb, YTO B OIpEIEIeHHBI MOMEHT YeloBedec-
Kasl cyap0a Tak MM MHA4Ye CTAaBUTCS B 3aBUCHMMOCTBH OT JIBYX
COCTaBJISIIONINX: 3HAHUS 3aKOHA M CIIOCOOHOCTH YOEXKIECHWS,
OCHOBAHHBIX Ha UCKYCCTBE KpacHopeuusi. OCOOeHHO 3TO BaKHO
B Cyle C y4JacTHeM IIPUCSIKHBIX, TIe 4YeJIOBedecKMii (akTop
WUTpacT HEMaJOBaXXHYIO PpOJb.

Peub, mocTpoeHHas IO BCeM IIpaBMJIaM OPaTOPCKOTO MC-
KYyCCTBa Ha OCHOBE 3HaHWI 3aKOHa, IIPHUEMOB CYIEOHOIO Kpac-
HOpeuMsi, II0 3aKOHaM JIOTUKM W 3[paBOro CMBIC/IA, a ellle
IIPOM3HECECHHAs TaJaHTJIMBBIM OpPaTOPOM, MOXET U3MEHUTh
XOHI CymeOHOro Iipoliecca B CTOPOHY, HYXXKHYIO amBokaty. Bor
B YeM 3HAYE€HHE OpPaTOPCKOIO0 MCKYCCTBA.
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6.2. 3awmTUTEeNnbHaa peyb agBoKaTa

ABOKAT, BBICTYMAIOIIMI B MPEHUSIX, IIPOU3HOCUT peyb, Ha-
3bIBACMYIO 3alIUTUTEILHOM. D10 BUA cymeOHoi peun. CyneOHast
Xe pedb — 3TO MYOIMYHOE BBICTYIUICHHWE, KOTOPOE MpeICcTaB-
JISIET co0OM M3JI0KEHVE BbIBOIOB OpaTopa M0 KOHKPETHOMY Aey
U €ro BO3pakeHMs ommoHeHTy. OHa ampecyeTcs OIpele/icHHOI
AyOUTOPUM: Cydy, OPYTMM YYaCTHUKaM IIpolecca U BCEM IpU-
CYTCTBYIOIIUM B 3ajie CyIeOHOro 3acemaHusi, (popMHMpyeT BHYT-
peHHee yOeXIeHWe cymeil, oMoraeT MM IIyOxKe pa3o0parhest
BO BCEX OOCTOSITEIBCTBAX JEJIa, BCECTOPOHHE, ITOJIHO U OOBEK-
TUBHO HUCCJIEOOBATb OTU O6CTOHT6JTI)CTB3, YCTaHOBUTb UCTHUHY
0 eIy W TIPUHSTh MpPaBUJIBHOE pelIcHUE.

IIpenns — 3akiaOYUTENbHAS 4YacTh paOOTHl aJgBoOKaTa B
cyne. IlompIToXXnBaeTcsl BCSI KPOIOTJIMBAsl paboTa B XOI€ ClIed-
CTBUSI, KaK IIPEeIBAapUTEIILHOTO, TaK M cyacOHoro. ImaBHas
3aJada agBoKaTa B TIPEHUSIX COCTOMT B TOM, YTOOBI COIEH-
CTBOBaTh (POPMHMPOBAHUIO Y CyIa YOEXKIECHUS, OJIaronpusTHO-
ro mis noazamutHoro. IloatoMy cyneOHasli peub HOJKHA OT-
BeYaTh pSAOy TpeOOBaHWII, BBIPAOOTAHHBIX aIBOKATCKOW ITpaK-
THUKOM, XOTS B KaKIOM OTICIIBHOM CJIyJae CoIep:KaHMe 3allly-
TUTEILHON pedM OIpenelisieTcss KOHKPETHBIMM 3amadyaMi 3a-
LIUTHL IO Oy, KOTOpOoe, B CBOIO odepeldb, OOYCIOBIEHO Xa-
pPaKTEepOM TIPECTYIUICHUSI M IPYTMMUA OCOOCHHOCTSIMM JIejia.

M3 KakMxX coCTaBHBIX 4acTeil, Kak MpaBWJIO, MOJKHA CO-
CTOSITh 3alIMTUTEbHAST peub?

1. IMo3uuusa mo meiny.

2. BcrynurenbHasi yacTh peuM (OmnmMcaTebHas 4acTh).

3. AHaiM3 U OLICHKa 10Ka3aTeJIbCTB.

4. JlaHHbIE, XapaKTepU3YIOIUe JUYHOCTh MOACYIUMOTO.

5. AHanu3 MpUYMH M YCJIOBUM, CIOCOOCTBOBABIIMX CO-
BEPIICHUIO MPECTYIUICHUS.

6. I'paXmaHCKUi HCK.

7. 3akiovyeHue.

PaccMoTrpuM 3TM MyHKTHI Gojiee MOApPOOHO.

Ilo3unms nmo neny

Pa3 peub mmer o0 YrojoBHOM MPECTYIJIEHUU, TO YTOJIOB-
HBIA KOIEKC OOJIKEH coaepxXaTb Te€ CTaThbd, B KOTOPBHIX OOBHU-
HsIeTCd Tmoa3aluuTHbIN. [IprueM oOBMHEHME MOJLKHO HOKa-
3aTh BCE 3JIEMEHTHI COCTaBa mpecTyruieHus. Eciam oTcyrcTBy-
€T XOTsI Obl OOVH 3JIEMEHT, TO MPECTYIUICHMS HET U II0I03pe-
BaeMbIii He BMHOBEH. [103TOMy OYeHb BaXHO OIIPEHCIUTD,
Kakue dJIEMEHTHI COCTaBa TpecTyIUIeHUsT Haubojee ciabo mo-
Ka3aHbl; WX CJeoyeT ocCIlapyMBaTh, M Ha 3TOM CTPOMTCS Bep-
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cHs 3alUTHl U pakTUUecKas Bepcusi. MakTuyeckasi Bepcusi
MpHU3BaHa OOBSICHUTHL Cydy, YTO MPOM3OILUIO U modyemy. Bep-
CUS JOJIXKHA OBITh JOTMYHOM, MPOCTOM, peajibHON M COOTBET-
CTBOBaTh IOPUANYECKON BEPCHUU.

BerynmuresbHasi 9acTh pedyu

Bo Bpemena [peBHeii I'peliny aHTUYHBIE OpPaTOPHI JCIIMIIA
peub Ha BCTYMUTEbHYIO, IJIaBHYIO M 3aKJIIOYUTEIbHYIO YacTHu.
3HauuTeNbHaAs OJIA ycIleXa aaBoKaTa OMpelesisiach YIauHbIM
BCTYIUICHHMEM, KOTOPOE 3HAKOMMT C TEMOM BBICTYIUICHUS M TIOI-
TOTaBIMBaeT K BOCHPUATHIO (PAaKTOB, ITOAYAC CYXMX M MAJIOMH-
TepeCcHbIX, HO, KaK IpaBUJIO, OYeHb BaxKHbIX. M Bocrpusitue
9TUX (PaKTOB OyJeT 3aBHUCETh MMEHHO OT BCTYIUICHMSI.

IIpexne Bcero HeoOXOMMMO OOpaTUTh BHHMaHME Ha 3Ipa-
BbIIi CMBICT, 0O, KaK Tvcajl M3BecTHbIN amBokar P. TIappuc,
«..3[paBblii CMBICJI €CTb OCHOBaHME aJBOKATCKOTO MCKYCCTBa» .

Bropoe — 310 cnepxxaHHOCTh B peuu. OT IIyma, Tpecka u
TIEHBI TTOSIBIISIETCS TOJIBKO pa3ipaXKeHue, 1 JaXe BepHBIE BEIN
OYEHb IIJIOXO BOCITPUHMMAIOTCS.

Crenyromiee, Ha 4TO ClAeIyeT oOpaTUTh OCOOEHHOE BHHUMA-
HUE, — D3TO JIOTUKa paccyXineHuii. Jliomy Jydine ycBauBalOT
JIOBONIbI, W3JI0XKEHHBbIE B JIOTMYECKON MOCIeA0BATEIbHOCTHU,
MO3TOMY CJielyeT M30eraThb CJIOXHBIX OOOPOTOB pedu, Hero-
HATHBIX (dpa3 M PUTOPUKH.

Heo0OxoayuMo TOJKOBO M MPOCTO M3I0XKHUTH OOCTOSITENIb-
CTBa Jiela — 3TO BbI3bIBaeT aoBepue. Henb3s cremuTb 06o-
CHOBBIBATh CBOM JOBOABI. [IpocTo BBICKAXWUTE MX U MYCTh
Hajg HUMUW OymaeT ooBmHeHme. U mrocmeanee: mpuMepbl. OHM
HYXXHBI, HO 3JIOYIIOTPeOJISITh MMM HeJb3s. Jlydiie Bcero mpu-
BOIUTH MIPUMEPHI CylneOHOM MpPaKTUKW U3 TJIEHYMOB BepxoB-
HOTO cyla. YM 4YeJloBeKa CKJIOHEH MOTYMHSITHCS CPaBHEHMIO,
0COOEHHO, €CJIM HapuCOBaH KpacHWBBII 00pa3, ma ele IToI-
KpeIUIeHHbII (DaKTUIeCKOil CTOPOHOM Jejia U 3aKOHOM.

AHAJIM3 U OIIEHKA 10KAa3aTe/IbCTB

B cooTBeTcTBUM C 3aKOHOM, I0Ka3aTeIbCTBAMMU SIBJISIOTCS
JnoOble (pakTUUeCKUe NaHHbBIE, YIOCTOBEPSIOIIE B YCTAHOBJICH-
HOM TIOpSIIKE HaJlM4KMe WIA OTCYTCTBHE OOIIECTBEHHO OIACHOIO
JIeSTHYSI, BUHOBHOCTb JIM1IA, OOBUHSIEMOTO B €0 COBEPLICHUU, a
TakXKe MHBbIE OOCTOSITEJIbCTBA, MMEIOIIME 3HAYeHME ST IIpa-
BUJILHOTO pa3pellleHus aejia. DT JaHHBIE yCTaHABIMBAIOTCS
MOKa3aHUSIMU CBUIETENICH, 3aKIIIOYeHUEeM SKCIEepPTOB W T.I1.
' Tappuc P. lllkona agsokaTypbl. Tyna: Asrorpad, 2001.
C. 20.
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Kaxmoe B OTIENBHOCTM B3SITOE J0KA3aTeIbCTBO aHAJIM3U-
pyeTcst U OLIEHMBAETCSI C MO3WLUM 3allMThl C YIETOM OCOOEH-
HOCTEll TaHHOTO Je/a. 3aTeM Bce COOpaHHbIE IO AeNy J0Ka3a-
TEJIbCTBA PACCMATPUBAIOTCS B COBOKYITHOCTH, YCTAaHABIIMBA-
eTCSl MX B3aMMHasl CBSI3b WJIM OTCYTCTBHUE e€.

AHajM3 M OLIEHKa KaXJIOro BHUAa J0Ka3aTeJbCTB MMEET
CBOM OCOOEHHOCTH. B Xome mpoBepKM TOKa3aHWii CBHIETE-
JIeil ¥ UX OLEHKM TOAXOH K 3TOMY BbIOMpAeTcsi B 3aBUCHUMO-
CTU OT TOTO, CBUOETEIb 3TO CO CTOPOHBI OOBUHEHUS WJIU
3al[MUThI.

AIIBOKAT JOJIKEH ITOIBITATHCS HAWTH YOEOUTEIbHOE OO0BSIC-
HEHME, IIOYeMy OH CUMTAaeT IOKa3aHWsI CBUIETES OOBUHE-
HUS HEIOCTOBEPHBLIMU, M HAa0O0OpOT, MOYEMY CJIEAyeT HOBe-
pSTh CBHIETENIO 3allUThi. Bce cBUAeTENbCKUE TMOKA3aHUS
HYXXHO COIIOCTaBUTb MEXIy COOOH, ¢ ApPYrMMHM MaTepuajaMu
nmena. Ilpu HecoOTBETCTBUM ITOKa3aHUII HEOOXOAMMO Ha 3TO
o0paTuTh BHUMMAaHME Cyla MU B 3alllUTUTE]IbHOM pedyu pac-
CMOTPETh MX C TTO3MIIUU 3allUTHI.

Oco0oii OIIEHKHM 3acy>KMBAIOT MOKa3aHUs MOTEPIIEeBIIIETO.
HMHuorma oOcrosiTenbeTBa nefla BBIHYXKIAIOT 3alllUTHUKA Ka-
caTbCd B CBOEl peYrM MOpPAJbHOTO O0JMKa CBUIAETEIS WU
noTeprieBiiero. B atux ciaydasix HeoOxomuma CIepXaHHOCTh
B OLIEHKaX U TaKTUYHOCThb. ECTb Kareropus naey, Mo KOTO-
PBIM HCCIIEIOBAaHWE MOPaJbHO-TICUXOJOTMYECKOro oOJIMKa
MOTEPIIEBIIIETO B 3alIUTUTENIbHON peyr HeoO0XoauMmo (HaIlpu-
Mep, Jeda O XyJWTaHCTBE, IT000SIX, M3HACUJIOBAHMSIX).

JJ1st mpaBUIBHOM OLICHKM IMOKAa3aHWI TIOTEPIIEBIIErO He-
00X0IMMO IIpOaHAIM3UPOBATh IOBEACHNUE IOCJETHETO0 B MO-
MEHT COBEpILICHUS MPECTYIUICHMSI, TaK KaK MHOIIA CaMM Xep-
TBBl CBOMM HEMPABOMEPHBIM OCKOPOMTEIBHBIM WU BBI3bIBA-
IOIIMM TIOBEACHMEM TIPOBOLIMPYIOT Ha COBEPIIICHUE B OTHOIIIE-
HUM MX IIPOTHUBONPABHBIX IEUCTBUIA.

IIpn omeHKe 3KCHepTU3 KaK J0Ka3aTeIbCTB HEOOXOMUMO
00paTUTh BHUMAHUE Ha CJEIylolre OOCTOSITEIbCTBA:

1) TMYHOCTH 3KCHEpTa, T.€. €ro KOMIIETEHTHOCTb M €ro
00BbEKTUBHOCTb;

2) ¢akThl, KOTOphIE OBLIM MPEACTaBJICHBI 3KCIIEPTY;

3) TexHMYecKass U ropuamdeckas 0OOCHOBAHHOCTb BBIBO-
JIOB 3KCIIepTa B 3aKIIOYECHUH.

OLIeHKY BEIIECTBEHHBIX I0KA3aTEIbCTB HEOOXOAMMO BECTU
TakKXXe II0 HECKOJIbKUM MO3ULMSIM, YYUThIBAs WX HaJludue
WU OclapvBaHue (Harpumep, HOXX — OH €CTb WJIM €ro HeT,
U €CJIM €CTh, TO TOT JIM 3TO HOX).

O0s13aTeIbHO B 3alIUTUTEILHON pPEeUYM ITOC/IEe OLIEHKM CO-
OpaHHBIX J0KAa3aTeIbCTB HEOOXOMMMO, OOPAaTUTHCS K JIMIHOC-
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TU MOACYIUMOTO. DTO JaHHBIE O MPOIILJION U HACTOSILEH XKU3HU
MOJ3AIIMTHOIO, €r0 CEMbE, 3M0POBbE, MCUXOJOTUU U JIp.

ANBOKaT JOJDKEH MOCTapaThCs PacKpbITh BHYTPEHHUN MUP
MOJCYIMMOTO, €r0 MUPOBO33pEHUE, TPOHUKHYTh B €r0 TMCUXO0-
JIOTUIO, MepeXnBaHUs, OOBSICHUTb €ro MmocTynku. Peub Oy-
JIeT SIpKOoii 1 yOeOUTeNbHOM, KOorga BBl OydeTe «0ojeThb» 3a
CBOETO MOM3AlIMTHOrO, OyneTe MCKPEeHHUM B XeJaHUM T10-
Moub eMmy. HeoOxomuMo BBISIBUTH WM TMOKa3aTh Cyldy TO OCO-
OeHHOe, YTO TIPUCYIle JAaHHOMY YeJOBeKY, U OCOOEHHO TMOMI-
YEepKHYTh (PaKT pacKasiHUsI, €CJIi OH MPU3HAETCSI B COBEpILIE-
HUU IESTHUS.

B m06oMm, naxke oueHb HEMpPUBJIEKATEIbLHOM MJISl 3alUThI
JleJie MOXXHO UM HY>XKHO HAWTH OOBSICHEHWUS, TToueMy ObLIO CO-
BEpIIEHO TO, YTO BMEHSIETCSI B BUHY BallleMy KJIMEHTY.

D10 00bsSICHEHUE NOJXKHO ObITh MPOCTBHIM, MOHSITHBIM U
yOequTeIbHbIM, MHAY€ MOXKET IOJy4UThCs 3¢hGheKT, odpar-
HBII >KEJIaEMOMY.

B 3akitoueHUM MOABOAUTCS UTOT CKa3aHHOMY.

AnBokat, ¢GopMyJIupysl OKOHYaTeJibHble BBIBOABI, 0Opa-
maeTcsi K Cymy ¢ MpochOoli ompaBaaTh MOACYIMMOIo WU Ha-
3HAUYUTh YCJIOBHOE HaKa3aHWE W T.O. DTO 3aBUCUT OT IO3U-
1IMY 3alllUTHUKA 10 KOHKpeTHoMy neay. Ha Ham B3misa, B
3aKJII0YEHUU HEOoOXOAMMO ellle pa3 KpaTkKo, HEeCKOJbKUMU
(pazaMu MOAUEPKHYTh CaMble CYIIIECTBEHHBIE, Y3JIOBbIE MO-
MEHTBI peur. UToOBl Balmm TocieqHne ¢ppas3bl 3aIIOMHUINCH,
OHU JOJKHBI OBITh SIDKUMU, BbIPa3UTEIbHBIMU.

Crenyer u3beraTth BbIpaXEHUS! JTUYHOTO MHEHWUS, Jydllle
CChIJIaThCSl Ha ITOKa3aHUs CBUAETENIEH, 3aKIIOUeHUEe IKCIep-
TOB, OLIEHKY BeIIeCTBEHHBIX Jo0Ka3aTeabcTB. Henb3s momuep-
KMBaTh CJ1a0OCTb OOBHMHEHMS, a HEOOXOAMMO OOpallaTh BHU-
MaHWE€ Ha CUJIbHbIE TTO3UIUM 3aluThi. O CBOMX CJaObIX MeC-
Tax YIOMSHYTb HEOOXOIUMO, HO OYeHb OCTOPOXKHO U BCKOJIb3b.

M B TeueHue Bcero BCTYIUIEHUSI He 3a0bIBaiiTe MOBTOPSITh
MHOTOKpPaTHO, HO B Pa3HbIX BapualMsX CBOIO ITO3UIIMIO IO
neny.

Yrto kacaercst (opMbl 3alUTUTEIbHOW peuu, To Bbl moi-
>KHBI TIOMHUTH O TOM, YTO YMEHME TOBOPUTb KpacMBO — Ta-
JIaHT, KOTODPBI daH He Kaxmomy. [loatomy crapaiitech rorto-
BUTBLCS K BBICTYIUIEHUIO TIIATEJIBHO W MPOIYyMaHHO.

Baira peub mojkHa ObITh SICHOW M TOCJEAOBATEIbHOM.
Bpemsi BBICTYIUIEHMSI JOJKHO OBITh OrpaHUYEHO TeM Bpeme-
HeM, KoTopoe Bam HeoOXomMMo Jisi U3JIOXEHUS BCEro TOrO,
yto BBI TIIATEJIbBHO B3BECHB, XOTUTE CKa3aThb.

Ectpb peun, KoTOpBIE TOBOPWJIM IO HECKOJBKO YacOB (€10
Hpetipyca Bo @paHIMM), a €CTh 3aHSABIINE IBE MUHYTHI (pedb
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®.H. IlneBako o CBSIIEHHOCIYXHUTEIE, YKpaBIIeM IeHBIH
u3 gapoHocunbl: «OH CTOJBKO pa3 oTiyckand Bam rpexw,
HeyXeJn BBl He OTIIyCTUTEe eMy ero rpex?».

N Bce. YenoBek omnpaBaaH.

6.3. AgBokaTCKoe KpacHopeuue

MacTepcTBO IOPUCTOB-OPaTOPOB MHOTAA Ha3bIBalOT Kpac-
HopeuneM. CloBapb PYCCKOro si3bika (B 4-X TOMax) ompele-
JISIET KpacHoOpeuue, BO-TIEPBBIX, KaK CIOCOOHOCTh, YMEHUE
TOBOPUTH KpacwBO, yOEAWTEIbHO, OpPaTOPCKWIl TaJlaHT; BO-
BTOPBIX, KaK OpaTOPCKOE HCKYCCTBO.

KpacHopeune — 3TO yMeHHE TOBOPUTb HE TOJHKO KpacH-
BO, HO U yOemuTenbHO. 3HAUMUT, 3TO COUETaHUE TajaHTa Oopa-
TOpa W ONpeAe/eHHbIX 3HAaHUM U YyMEHWI, YCBOCHHBIX B TPO-
1ecce U3y4yeHusl.

KpacHopeune sBisieTcss 2¢GheKTUBHBIM CPEICTBOM 3MOIIH-
OHaJIbHOTO Bo3aeicTBusA. CpencTBaMu SI3bIKa CymIeOHBIN opa-
TOp aKIEHTUPYeT BHUMaHWE Cylda Ha TeX WJIM MHBIX JeTajsx
aena.

[TosTOoMy, packpbiBasg B peuyM KapTUHY NPECTYIUICHUS,
OOBEKTUBHO aHAM3UPYsl AEUCTBUS MOACYIMMOIO, COOpaHHbIE
JIOKa3aTeIbCTBA, MOTUBBI TIPECTYIUIEHUSI U €ro TMOCAeACTBUS,
HEOOXOMUMO TIOMHUTh, YTO TIPU TPOU3ZHECEHUU 3alUTUTEIb-
HOI peuyr BaXKHO OOpaTWTh BHUMaHWE Ha cieayiomme (akTo-
phI:

1) A3BIK peyu AOKEH OBbITh MOHSATHBIM U HE M300MUJIOBATh
CIIOBaMHU-TIapa3uTaMM («3HAYUT», <«BOT», <«TaKUM OOpa3oM»,
«Kak Obl» M np.). Jlyuire mpomMoayaTb, YeM 3aIllOJHUTh Iay-
3y 3TUMU BBIpAKEHUSIMU;

2) OCTOpPOXHO OOpalaiiTech ¢ MHOCTPAHHBIMU CJIOBaAMMU.
He Bce MOTYT MOHSTh MX M OLIEHUTDH Ballly 3PYIUIINIO;

3) usberaiite cokpaileHuil. DpdeKTHee 3BYYUT U MPOU3-
BOAUT OOJIbllIee BrEYaTJeHUE TOJTHOE HAaWUMEHOBAHUE;

4) coOmomgaiite SICHOCTh pedH, MPOCTO W TOYHO (POpMYyIH-
pysl TIpeaJIOXEHUS;

5) He yBOAMTE pedyb B CTOPOHY, HAIOJIHSS €€ M3JIMITHUMU
MOAPOOHOCTSIMU, YTOObI Bac He mpepbIBaiv MpeaioKeHUSIMU
tumna: «[oBopute MO CyllIecTBY»;

6) He yBJeKaliTeCch XeCTUKYNISIUEN, Korga MpOou3HOCUTE
peuyb, U HE OTBOAMUTE IJa3a. DTO TMPOUZBOIUT HEMPUSITHOE
BIIEUATJICHUE;

7) He cTapaiiTech KOMUPOBATb YbU-TO NMPUEMBI MTPOU3HE-
ceHus peum. Wmure cBoii ctuiab. He Bce MoXeT TomonTh
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agBOKaTy IO MHOTMM IIpM3HaKaM (omexna, oOyBb, MaHEphl U
T.1.);

8) 3ByuyaHUE peuyd pacCUMThIBAliTe Ha ayaUTOPUIO, ILIO-
@ab cyia v ap.

Henwb3g kpwyaTh WIM TOBOPUTH IIETIOTOM. DTO KpalfHOC-
TH, KOTOpble HUKTO He JroonT. Mcmonb3yiiTe Bce MPUEMBI
peur — may3bl, TeMIl peYM, IPOMKOCTb — JJIsI JOCTVKECHUS
CBOEH 1ieJIu.

CoOmoneHre mepedncaeHHBIX (aKTOpOB ITO3BOIUT Bam He
TOJIBKO XOPOIIO COCTaBUTh 3alllUTUTEJIbHYIO pedb, HO U J0C-
TOMHO €€ MPOM3HECTH M JOCTHYh HEOOXOMMMOIO pe3yjIbTaTa.



MNMABA 7. NICNXOJIOTUg U UMUOXKEJIOTUdA
B AEATE/IbHOCTU AABOKATA

7.1. Mcuxonornyeckue oco6eHHOCTU
AedaTeNIbHOCTU agBoKaTa

AnBokaTypa W aJBOKaThl, paOoTalollMe B HEil, BOILIOIIAIOT
B XKM3Hb KOHCTUTYLIMOHHOE IpaBO TpaxIaH Ha KBAIU(PULIMPO-
BaHHYIO IOpUaM4YecKyio nomoilb (cT. 48 Koncruryuuu P®D).

AIBOKaT BBICTYIIAeT TapaHTOM 3alllMTHI TIpaB TpaXmaH, U
OCOOEHHO T€X, KOTOPBIC BCTYIMWIN B KOHMINKT C OOIIECTBOM.
AIBOKAT, — C OTHOIM CTOPOHBI, OUIINAILHBIN YIaCTHUK ITPO-
necca u HageneH YIIK P® cooTBeTCTBYIOIIMMU ITOJIHOMOYM-
SIMU, a C APYTOM CTOPOHBI, OH JOJKEH CTPOUTH OTHOIICHUS C
MOM3aIINTHBIM Ha OCHOBE ITOJIHOTO JOBEPHS TPU OTCYTCTBUN
JTII000T0 KOHTPOJIT B 3TOM BOIPOCE CO CTOPOHBI TOCYAapCTBa.
B Takoii cutyanuu 6e3 yMeHUs aiBOKaTa yCTaHABJIMBAThb IICH-
XOJIOTUYECKNIT KOHTAKT C ITON3alIUTHBIM, 0e3 MOHMMAaHUS
OOLIHOCTY MHTEPECOB YycIiexa He AOOUThCS.

AnBOKaT OOJDKEH OBITb TOYHBIM IICMXOJIOTOM, T.K. €My
HEoOXOIMMO BBICTPOUTH 3allIMTy YeJoBeKa, a He OOOCHOBAaTb
€ro IpaBa Ha COBeplIeHHe IpecTyIuieHus. Henp3ss mucraH-
LIMPOBAaTbCI OT MHTEPECOB OOIIECTBA, WTHOPUPYS MPaBO JIIO-
JIel )KUTh B CIIOKOMHOM, a He KpMMUHaJIbHOU oOcTaHOBKe. U
OOIIIECTBO 3TO JAOMAMKHO IIOHMMATh: HE CYIIECTBYeT aaBOKa-
TOB, KOTOPBIM HPAaBUTCSI, KOTJa yOMBAIOT, IpadsT, BOPYIOT,
HACWIYIOT U T.I. AIBOKaTbl, KaK W BCE JIIOAM, OTHOCATCS K
9TUM MPOSIBICHUSM KpailHe oTpulartesbHO. I71aBHOEe B pabo-
Te aJBoKaTa — coOMoAeHUEe 3aKOHa. AOBOKATbl HE OEJISITCS
Ha pa3psiibl, YPOBHU KBalnduKanuu. PopMajbHBIX KpUTeE-
pUMEB OLIEHKU MX ACSTEbHOCTM HE CYIIECTBYET, a MX ITOMy-
JIIPHOCTh HE CHHOHMM BBICOKOTO YPOBHSI MacTepCTBa.

BeITh XOpommM agBOKaTOM — 3TO TICMXOJIOTUYECKU TO-
HUMAaTh CAMOMY U YMETb OOBSICHUTH JPYTUM, YTO TIPU JIFOOOM
CUTYyallU TOPXKECTBOBATbH MOXET U [IOJIKEH TOJBKO 3aKOH,
pUYEM CTpPEMJIEHUE IPUIECPXKUBATBCI 3aKOHA y aIBoKara
JIOJIKHO CTPOUTBHCS Ha Pa3BUTOM MPABOCO3HAHUM U HPaAB-
CTBEHHBIX MOTUBAX.

Kakue ncuxonormyeckre 0COOEHHOCTM MOXHO OTMETUTBH Y
aaBOKaTOB?

IIpexne Bcero, 3T0 KOMMYHUKa0OeIbHOCTh. [loBcenmHeBHas
NIEeSITeTbHOCTh aaBOKaTa TMPOTEKAeT B OOIIEHWU: BCTPEUU C
KJIIMEHTaMHU, Y4acTUE B IMEPErOBOpax IPU IPOBEACHUU CIICI-
CTBEHHBIX NEWCTBUI, CyldeOHBbIE 3acelaHus W T.0. YMEHUE CO-
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TpyAHUYATh C JIOJbMU, HE MPOTUBOMNOCTABJISATHL Ce0s1 UM, TIO-
HUMaThb UX MpOOJeMbl M TPYOAHOCTU — HeEJerkas 3amada, HO
0e3 ee pelllecHUs ycIiexa He Oymer.

BaxxHoe MecTo B NeATENBbHOCTM aIBOKaTa 3aHMMAEeT BOC-
nuTtarenbHas yHkuusa. KOpunnyeckass 6e3rpaMOTHOCTh JIIO-
JIeit, HegoBepHre K TOCydapCTBY, HEOCBEIOMJIEHHOCTH O CBOMX
MpaBax TIPUBOINAT WHOIJA K TSKKHM TIOCIAeACTBASIM. Hus-
KWl YpOBEHb IPaBOCO3HAHMSI HE JaeT BO3MOXHOCTU JIIOISIM
MPaBUJIBHO OIEHUTH IIPOMCXOASIINE COOBITUS M YIEPKATHCS
OT TIpaBOHapyIIeHW#. BocrmrarenbHas padboTa agBoKaTa JIOJ-
JKHa OBITh HallpaBjieHa Ha (OpMHpPOBaHME YBaXKE€HUST K 3aKO-
HY, YMEHMS IPUMEHSITh Ha IIpaKTHMKE 3HaHME 3aKOHa, T.e.
HAXoOUTh 3aKOHHBIE CIIOCOOBI M METOAbI OTCTaMBAHUSI CBOMX
Tpas.

AIIBOKAT OCYIIECTBIISIET BOCITMTATENIBHYIO HeITEILHOCTD
BEXJIMBO, MSTKO, C OCOOON HEIMKATHOCTBIO B IIpoliecce 00-
IIEHUSI ¢ JIIOABMM, depe3 IIeIaroruyecKylo NIesITeIbHOCTh U
MpoTaraHay OpUANIEeCKNX 3HaHWMA.

Osnagenne Tipodeccueil agBokaTa IIpeAItojgaraeT BBICOKUIA
YPOBEHb Pa3BUTHUS JIUYHOCTH, IIOCTOSIHHOE CTpeMJICHHE K ca-
MOpean3allii U CaMOCOBEPIIEHCTBOBaHUO. IOpucT, He cIio-
COOHBIN K COIIepeXNBAHMIO, HE YMEIOIINIT OOIIAThCsI, Heopra-
HHU30BaHHBIN, HEKOMMYHHWKAOEIbHBIN, HE CMOXET paboTaTh
aIBOKaTOM, T.K. IJISI 3Toll mpodeccur HeoOXOAUM OCOOBI
TaJlaHT, apTUCTHU3M, YMEHHE IIEPEeBOILIOIIATHCS M IPYTHE
KadecTBa BBICOKOTIPO(ECCHOHATEHOTO FOPHCTA.

7.2. UmupXx apBokaTta

Crapag nocnoBulla riaacut: «BcTpewalor mo ogexke —
IIPOBOXAIOT 110 YMy». B cOBpeMEHHOM MHpe HEOOXOIMMO JIO-
OMBaThCs, YTOOBI TeOsI HE TOJILKO XOPOILO IIPOBOAWINA, HO U
XOpOIIO BCTpeTwiIu. JIjas yCIenrHoi Kapbephl HEOOXOIMMO
yMEThb pacmoJyiaraTb K cebe Jromeid ¢ IepBOro B3TJsAa, T.e.
3a00TUTBCSI O CBOEM MMUIXKE.

Hmudoc B iepeBoe ¢ aHIJIMICKOTIO O3HavYaeT oopa3. MHO-
rue agBOKAaThl, OCOOCHHO MOJIOAbIE MYXXYMHBI, CIEPXKAHHO OT-
HOCSITCS K HEOOXOOMMOCTH CO3JaHUS IPUBICKATEIHLHOTO
nvumka. Jlums Kk 40-45 romaMm HabomaeTcss HEKOTOPOE BO3-
pacTaHre MX MHTepeca K paboTe Ham cBomM obpazoM. CBs3a-
HO 3TO C TeM, YTO K 3TOMY BO3pacTy MYXKYMHBI HAYMHAIOT
3aMedaTh CYIISCTBEHHOE CHIKEHUE K ceOe BHMMAHMSI CO CTO-
poHbl XeHIIMH. [IpakTrKa ke 3apy0eXXHOTO OIThITa MOATBEP-
KIaeT CJedylollee MOJIOXKEeHNEe, UMUK IEJI0BOrO 4eloBeKa —
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MOIITHOE TICMXOJIOTUYECKOE CPEICTBO, OKasbiBatolee 3dhdek-
THBHOE BO3MEHCTBUE HA €ro KJIMEHTOB M Ha HEro camoro.

OcHoBHas1 Macca JIIO[Ieii CTPOUT CBOE IepBOE BIleUaTICHUE
Ha OCHOBE BHEILHUX JaHHbIX ajgBokaTa. [loatomy orpoMHoe
3HAYeHUE B CO3JaHUM TOJOXWUTEILHOIO MMUIXa ajaBoKaTa
HWMEIOT €ro BHEIIHOCTb, MpUYecKa, OfAeXIa, Y KeHIIMH —
MaKMSIX.

Kraccuyeckuii ctuinb Bcerga TOBOPUT O XOPOIIEM BKYCE.
Onexna amBokaTa MOJKHA OBITh MPOCTOM, HO OTJIMYHOIO Ka-
yecTBa. [ MyXUMH MpearoyTUTeSbHee COep>XaHHbIe TOHA,
Bcerga cBexas pyOallika, OTIVIaXXKEeHHBbI KOCTIOM, XOopollas
00YBb.

KeHmHa-anBoKaT JOJDKHA BBITJSIAETh HECKOJIBKO KOH-
cepBaTUBHO. lIBeT — TeMHO-CHMHUI, cepblii, O0exkeBniii. Crie-
LMAIUCTBI TTI0 UMUJXKY COBETYIOT XEHIUHE HE3aBUCHUMO OT ee
CEMEHOro TOJIOXKEeHUSI HOCUTh 0oOpydyaibHoe Kosbllo. Kpome
3TOro, M3 yKpalleHWI NOMyCKAalOTCs TOHKasl 30JI0Tas 1Ierod-
Ka, HUTKA HMCKYCCTBEHHOTO XeMmuyra, HeOoJibllie Opollu,
KJTUTICBI  «TIONl >KEMYYT».

Y MHOTMX TIOMYJISIPHBIX JIMYHOCTEH €CTh HEKHWe HEOThEeM-
JIeMble AeTalld OAEXIbl, KOTOpbIE CTaJIM KakK Obl HMX BU3UT-
HBIMU KapToukaMu. Takasg Haxomka B oOpa3e MOXET CTaTh
Ballleil OTJMYMUTENBHOM OCOOEHHOCTBIO, HEHABSI3UMBO IMOMYEP-
KHYTb WHIWBUIYaJIbHOCTh. Bemb MMEHHO WHIWBUIYaTbHOCTD
TaK LIEHUTCS B XOPOIIeM MMUIXE.

OrpomMHasi pojib B OHEXKAEC MYXKUYMHBI TPUHAIJIEKUT Tajl-
CTYKy. BbIOOp ero 11BeTa U pucyHkKa — MpOSIBJEHUE WHIUBU-
JIyaJIbHOCTH JIeJIOBOro MyxX4uHbl. CremyeT u30eraTh rajicry-
KOB OpPOCKMX, PUCYHKOB, KJIETY4aThiX, B TOPOIIEK, SIPKUX pac-
LIBETOK, M3 OJECTAIIMX MaTepuaioB. BriOupaiiTe CIOKOMHBIN
HEUTPaJIbHBI TaJICTYK WJIM HOCUTE PYyOallKy-<«BOIOJA3KY».
layctyk uageT He Bcem.

My>XYnMHBI-aJBOKATHl JOJKHBI BbIOMpAaTh IOBEJVPHBIE W3-
JIearst ¢ OOJBIION OCTOPOXKHOCTBIO. Yachl, KOJblia HE JOJIK-
Hbl OBITh OJECTAIIMMMU, BbI3bIBaOIIMMU. Eciiu Bam HpaBsTCs
MONOOHbBIE YKpAILIEHUs, OCTaBbTe WX JJISI TOTO, YTOObI HO-
CUTh B CBOOOMHOE OT paboThl BpeMsi. M30eraiite HOCUTH Iie-
nmouku. Jlaxxke rojuIMBYACKME 3BE3[bl HE HAIEBalOT WX, BBICTY-
Masi Ha TeJIeBUIEHUM WU TIEpel ayluTOpYel B PacCTETHYTHIX
pyOalkax.

BuumaTensHO oTHecuTech K BhIOOpy 00yBu. OOyBb XKejia-
TETbHO UMETh TEMHBIX PACIBETOK, B TOH KOCTIOMY, YIOOHYIO
M MO BO3MOXHOCTH Ioporylo. JlenoBoii XKeHIIMHE He PeKo-
MEHJyeTCsl HOCUTh Ty Ha BBICOKOM KabyiyKe. YMECTHBIM
OymeT CpedHUil, YCTOMYMBBINM KaOJyK.
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BaxxHbIM 1711 KEHIMWHBI-aABOKATA SIBISIETCS MAKUSIX, KO-
TOPBIA HE MOJKEH OBbITh M30BITOYHBIM, BBI3BIBAIOIINM.

He 3aGwiBaiite o mpuuecke. [lpuuecka urpaeT BaXHYIO
poJIb BO BHEIIHEM 00JiMKe amBokaTa. OT MyX4YMH TpeOyercs
COZIEPXaTh BOJIOCHI OMPSITHBIMU, YUCTBIMH, XOPOLIO TTOICTPH-
keHHbIMU. CemrHa B BOJIOCAX MYXUYUHBI MOXET BBITJISIICTh
U3bICKAHHO. JIOMyCTHMBI YXOXEHHBIE YChI M Oopofa.

XKeHuHaM OOBIYHO TpyAHEEe IOA00paTh YOAYHYIO CTPIK-
Ky. MUMmumxmeiikepbl peKOMEHAYIOT ACIOBOM XEHIIMHE HO-
CHUTb BOJIOCHI cpemHeil nanHbl. OHU HE TOJKHBI OBITb KOPOT-
KWUMU, KaK Y My>XUUHBI, U CIMIIKOM JJIMHHBIMU, HAXE TLIEY.
XKeHmuHe-agBokaty He CledyeT AeaTh CJIOXHbBIE MpUYeC-
KH.

B mpodeccrnoHanbHOR nesATeIbHOCTA aaBoKaTa HeMallo-
BaXXHO€ 3HAYeHUE HMEeT OOIIeHWEe C IIPEeACTaBUTEISIMU
CPEICTB MaccoBoii MHpopMaluu. ATBOKATy OHU ObIBAIOT He-
00XOIMMBI, €CIM BO3HUKAET MOTPEOHOCTh OBICTPO pacmpoc-
TPaHUTh OMpEICICHHYI0 MHOOpPMaIIMIO, CO3[aTh OIMpeAesieH-
HOEe OOIIeCTBEHHOE MHEHUE MO TIOBOAY PAacCMOTPEHMs KaKo-
To-Mb0 Jiesia B Cyde, a TaKXe IJIs COOCTBEHHOU peKJIaMBbl.
IMosToMy HYXHO CTPEMUTHCS K HaJlaXXMBAHUIO XOPOUIUX
OTHOLLIEHUI C TPECCOM, K UCIOJb30BAHUIO BCIKOW BO3MOX-
HOCTU IJISI TOTO, 4TOOBI BO3AEHMCTBOBATh Ha JIOAEH, HO IpU
5TOM HEOOXOAWMO TTIOMHUTh OO0 aJBOKATCKOW TaiiHEe W He CTa-
patbcsl oNepeauTh MPUroBop cyna. HeoOxonnumo yBaKUTEJIbHO
OTHOCUTCSI K CyIeHCKOMY pelIeHUI0, Jaxe eciu oHo Bam He
HpaBUTCA.

7.3. MeToabl NCUX0JIOrMYECKOro BO3AeNCTBUA

U1 TOCTMXKEHHUS HeoOXOOMMOro pesyjbTaTa B IMpolecce
Oo0lIeHMsT aJaBOKaTy ObIBaeT HEOOXOOMMO MCIIOJb30BaTh pas-
JIMYHBIE METOObl IICHUXOJOTHUYECKOIO BO3IEHCTBUSI Ha OKpY-
KAOIIMUX €ro JIIOIeH.

CpencTBaMM BO3IECTBHUS B TICUXOJIOTUM TPAAUILIMOHHO CUM-
TalOTCA: yOeXneHue, MPUHYXICHWE, BO3HArpaxmeHue, yrpo-
3a, oOelllaHKWe, BHYIIEHWE, U3MEHEHUE OKpyXKalolleil oOcTa-
HOBKH.

PaccmoTpuM 3TM cpeacTBa BO3ACKCTBUS OoJiee MOAPOO-
HO.

Ybeocoenue. VIHTEIIEeKTyalbHOE BO3IACHCTBME Ha CO3HA-
HUE coOeceqHMKA ITyTeM HCIOJIb30BaHMS JIOTUYECKUX OOOCHO-
BaHWI COOCTBEHHBIX mMueif. g 3Toro HeoOXOOMMO TIIATETh-
HO momaoOpaTh apryMeHTbl, (hakThl W IPUMEPHI.
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IIpunymcoenue. HacunbCTBeHHBIE Mepbl II0 OpraHM3aldM
JKeJIaeMOro ToBelieHUsI yesoBeka. Pusnueckoe MPUHYXKICHUE
OCHOBAHO Ha TMPMMEHEHUM CWIIbI. [lcuxosiormaeckoe mpuHYX-
JIeHEe OCHOBAHO Ha ITOOYXXICHWM WHTEPECYIOIIEro aaBoKaTa
JIMLIA K OIpeNe/ICHHbIM IEUCTBUSIM IIPOTUB €ro BOJIU.

®uznyeckoe MPUHYXACHUE B MPaKTHUKE aJBOKATOB KakK
MPaBUJIO HE BCTPEYAETCH.

Bosnazpancoenue. IlogkperuieHHOE MaTepUaTbHBIMUA WIIU
IIYXOBHBIMU CTHMYJIaMU KeJIaeMOe TOBEIeHNE HYKHOTO JIMIIA.
Henb3st mytaTh ¢ mogkymom (B3SITKOIA).

Yepoza. CnoBecHoe obelliaHue BO3AEWUCTBUSI Pa3IMUHBIMU
criocodbaMy Ha JIMIIO C LIEAbI0 TOOYXXIEHUs COBEpILICHUs Ka-
KOro-mbo AeicTBMSI M3 YyBCTBA CTpaxa.

He momxHO OBITH yrpo3 (pu3MUEeCKHMM BO3ICHCTBUEM WIIN
IPYTMMU TIPOTUBOIIPABHBIMU METOIAMM.

Obewjanue. Bo3MOXHOE TMOJIOXUTEJIbHOE WM OTpHULIATE/b-
HOE CTMMYJIMPOBaHUE HEOOXOAUMOTO ITOBEIEHUS 4esIoBeKa.

Buywenue. llenenarnpapieHHOE BO3ICHCTBYE Ha YEJIOBEKA C
Lebl0 YOeXIeH!s B Kakoii-To MbIciau. Ilcuxoiorndeckast oc-
HOBA BHYIIEHUSI — HEKPUTUUYECKOE BOCIIPUSITHE MHGOPMAIIUU.

H3zmenenue oxpyxcaroweii o6cmanoéku. AKTUBHOE BO3-
JICICTBUE HA CUTYalIUIO C LIEJbI0 U3MEHEHUST MOBEACHUS Yeso-
BEKa.

Kak mcronb3oBaTh cpeacTBa INCUX0JIOIMYECKOTO BO3ICHCTBYS,
3aBUCUT OT OMbITa aBOKaTa, €ro YMEHUsI HaXOIUTb BBIXOH W3
CJIOKUMBIIEHCS CUTYalldd M, €CIM XOTUTE, OT TaJlaHTa.

Psn mpocThIX TCHUXOJIOTMYECKUX TPUEMOB HEOOXOIMMO
IPOCTO 3alIOMHUTB:

1. He caguTtech CIIMHONM K OTKPHITOMY MPOCTPAHCTBY. BTO
BBI3bIBAET YYBCTBO HEYBEPEHHOCTHU.

2. Eciu Bbel KypuTe, TO Ha BCTpeue WM HE KypUTE, WIU
HE CaauTeCh IajeKO OT IeTeIbHMIIBI.

3. Chymaiite codeceqHnKa, He repeOnBasi 10 TOrO MOMEH-
Ta, KOIJa OH HAYyHET IIOBTOPSITHCS B CBOEW apryMeHTallMu, a
3aTeM TBEPAO M3JIOXKUTE CBOIO ITO3ULIMIO.

4. CrapaiiTech NPUCOESAMHUTBCSI K coOecemHMKy (OBITh Ha
HEro IOXOXHM).

5. Hayuurtech TBEpAO TOBOPUTHL <«HET».

B xome Bameil gesTeNbHOCTM HEM30E€KHO MOXKET BO3HUK-
HYTb KOH(MJIMKT BO B3aMMOOTHOIIECHMSIX C JOJSKHOCTHBIMM
JULIAaMU TIPaBOMPUMEHUTEIbHBIX OPraHOB: IPOKYpPaTypHI,
Cy/IOB, MUJIAIIAM.

KOH(MIUKT — 3TO CTOJIKHOBEHME MHPOTHBOIIOJIOXHBIX Iie-
Jieft, nHTepecoB, Mo3ulMii U T.n. KOHMIUMKTOB HE HYXHO
0osThecst. OHM OBITM, ecTh M OymyT. HeoOxommmo HaydUThCS
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KOHCTPYKTHMBHO pa3peliatb KOH(IMKTB U 3aCTaBIsATh pabo-
TaTb KOH(JIMUKTHYIO CUTyallMIO Ha ceOs. YMeHME IIpaBUJILHO
BeCcTH cebOsl B KOH(JMKTHON CUTyallUd — IIOJIE3HOE U TIPO-
(heccoHAILHO 3HAYMMOE KadyeCcTBO aJBoOKara.

Paznmuyator nsgTh TMIIOB ITOBeAeHMS B KOH(JIMKTHBIX CH-
Tyalusx:

1. Henopuposanue. D10 Kak ObI caMOycTpaHeHUE (BBIXOM)
U3 KOH(MIMKTHON cuTyalmu 0e3 yCTpaHEHUsI ee MPUYUHBI.
Cnocob mpuroieH, eciid ycTpaHeHue INpUYuMHBI OT Bac He 3a-
BUCHT.

2. Compyduuyecmeo. CoOBMeCTHas BbIpaOOTKAa pEIICHUS.
Cnocob mpUMEHSIETCsI, €CIM BCE CTOPOHBI XOTSIT IIPEKPATUTh
KOHQJIMKT.

3. Komnpomucc. BeneHue 1eperoBopoB, IIpM KOTOPHIX BhI-
pabaThIBalOTCS B3aMMHbIE YCTYHKU. TpeOyeT HaBBIKOB Belie-
HUSI TIEPErOBOPOB, YTOObI HE YCTYIUTh 3HAYUTEJIBHO OOJIbIIe
IIPOTHUBOITIOJIOXKHOM CTOPOHE.

4. Ipucnocobaenue. TlpennonaraeT M3MeHeHUE CBOEH IMO-
3ULIMK JUISE CIVIAXKUBAHUS TPOTUBOPEUUIA.

5. Conepnuuecmeo. Camas Oe3HamexHas (opma paspe-
LIeHMsT KOHMIMKTA. YIIOPHO OTCTanBasl CBOIO ITO3UIINIO0, HUKTO
HE XeJJaeT HMYEM TIOCTYIUThCS, CTaBsl CBOM MHTEpEChl Ipe-
BBIIIIE MHTEPECOB ITPOTUBOIIOJOXHON CTOPOHBI.

Ha Bce ciayyan XW3HM HEBO3MOXKHO IOIOOpaTh pPELICTTHI,
HO HECKOJIBKO ITPOCTBIX ITPUEMOB HEOOXOAMMO 3aIIOMHMTH:

1) HuUKOrma He TOBOPUTE YEJOBEKY B JIMIIO, YTO OH HE
npaB. CrapaiiTecb HaliTU B €ro CJI0BaX 4TO-TO, B YeM OH
IpaB M COIJIACUTECh B 3TOM C HUM;

2) ecnu KOHGMIMKT MPOU3OIIES C TPEeACTABUTEISIMU Tpa-
BOOXPAHMUTEJIBHBIX OPTaHOB, TO IOCTAapaiTeCh UM HAallOMHUTD,
YTO BCE Bbl IOPUCTHI, T.€. JIOAM OTHOIO KpYra;

3) ecau KOHMJIWKT MPOU3OIIENT C KIMEHTOM, TO ITOCTapaii-
TECh €My HaIlOMHUTbH, 4yTO y Bac omHa 11efb, 1 MeTombl 3aBU-
CIT OT OIbITa;

4) He cTecHsTech IpPU3HATh CBOK OILIMOKY. BTO cpasy
CMSITYAET CUTYaIUIO;

5) Bo BpeMs1 KOH(JIMKTAa HUKOIAA HE MEepexOnuTe Ha JI4-
HocTu. Jllogu HUKOrga He IPOLIAIOT JIMYHBIX OOWI;

6) mocrapaiiTech, MpeXIe BCEro, pacciabUThC M CHSITh
CTPECC CaMOCTOSITEILHO.

CobmoneHye 3TUX IIpaBWI IIOMOXET BaM mpUHSATH BepHOe
peleHue B JII0OOW CUTyalluu.
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NABA 8. ALBOKATCKOE PACCJIEAOBAHME

8.1. MNpaBoBbie OCHOBbI aABOKATCKOro paccsieAoBaHNSA

B cootBeTcTBUM ¢ 3aKOHOM, J0Ka3aTeJIbCTBAMU IO YIo-
JIOBHOMY HeJIy SIBJISTIOTCS JIIOOBle (paKTUUeCKHe MaHHBIE, Ha
OCHOBE KOTOPBIX OpraH JO3HaHMs, CJeloBaTelb M CyJ YCTa-
HaBJIMBAaIOT HAJIMYME WIM OTCYICTBHE OOIIECTBEHHO OITaCHO-
TO JeSIHUS.

Cr. 70 YIIK PC®CP omnpenesnsiia, 4To cOOMparOT A0Ka3a-
TEJIbCTBA OpraHbl MO3HAHUsI, CJIEMOBaTeNb WM CYI, a BOT IIpe-
JIOCTaBJISAITh MX MOTYT BCE: MOTEpIICBIINMII, OOBMHSIEMBIN, 3a-
IUTHUK W AP.

AIBOKaTaM He 3allpellajoch IT0JIb30BaThCsS yCIyraMd dYa-
CTHBIX JETEKTHUBHBIX areHTCTB, a €CJIU HEOOXOOUMO OBLIO
MOJIYyYUTh KaKOH-IM0O MOKYMEHT, TO 3TO OCYILECTBIISETCS
IOoCIe 3aIpoca ClIeaoBaTessI WIM Cyla.

C npunstuem YIIK P®, npeiicteytoniero ¢ 1 utonsa 2002 r.,
B HEM B CT. 86 4. 3 3amucaHo: «3alllUTHUK BIIpaBe coOOMpaTh
JIOKa3aTeabCcTBa caM ITyTeM:

a) TIOJIydeHMsI TIPEIMETOB, TOKYMEHTOB U MHBIX CBEICHMIA;

6) ompoca JIUI] ¢ UX COTJIACHUS;

B) MCTpeOOBaHUS CIIPABOK, XapaKTEPMCTHUK, WHBIX HOKY-
MEHTOB OT OpPraHOB I'OCYJApCTBEHHON BJIACTHU, OPraHOB MeECT-
HOTO CaMOYIIpaBJIeHUsI, OOIIECTBEHHBIX OOBCAMHEHUI 1 Opra-
HU3aLUii, KOTOpbie 00s3aHbl IIPEAOCTABIISTL 3aIlpallliBaeMbIe
JOKYMEHTBI MJIK UX KOIIMU».

Yrto o3HayvaeT 3Ta HOBAIUs B 3aKOHe?

DTO O3HAyYaeT, YTO 3aKOH BIEPBBbIC pa3pelInj aIBOKaTy-
3alIUTHUKY OGUIIMAILHO IPOBOIUTH COOCTBEHHOE pacCiIedo-
BaHue. Onpoc Jull ¢ UX COIJacusl — MPOLEAypa JOCTATOUHO
noHsATHag. EcCiM KTO-TO MOXKET COOOLIUTL CBEIEHUS MO JeNTy
M TOTOB 3TO CHEeJaTh, aABOKAT-3alllMTHUK OIpallldBacT €ro,
3aIMChIBasl MOKa3aHUsI;, €CJIM CBHUICTENIb HE XOYeT JaBaTh IIO-
Ka3aHWs, TO MOXHO OOpaTUTLCI C XOMATaliCTBOM K CJledoBa-
TEJII0O WIN Cydy O JOMPOCE YCTAHOBJIIEHHOIO CBUAETENS. A BOT
MYHKT TIEPBHIA ellle HyXXmaeTcsl B IpopaboTKe, T.K. HE SICHO,
KaK II0JIy4aTh IMpeAMEThbl, JOKYMEHTbI M WHBIC CBEICHMUSI.

CrenoBaTesib U CyJ IOJIyJaT MX C TIOMOIIbIO BBIEMKH, OOBIC-
Ka, I0OpOBOJBHOIU BbIAAYM U IPYTMX CIIOCOOOB, OrOBOPEH-
Heix YIIK. MMeeT mn mpaBo amBOKaT OCYIIECTBIISTH BBIEMKY
WIN MPOBECTH OOBLICK? MOXHO M IMPUMEHHUTh METOABI OIlE-
PaTUBHO-PO3BICKHOI AedTeIbHOCTH? Bosbllie moka BOIIPOCOB,
YeM OTBETOB.

95



OpHako 3aKoHoAaTeIbHas 0as3a yCTaHOBJIEHA, Hayajo IIO-
JIOXEHO, W B OydylleM BCE CTaHET SICHO.

8.2. Tunbl cBupeTenen n TakTMKa UX onpoca aaBoOKaToM

Ompoc cBuzeTeNeil MOKET TTPOBOAMTLCS B IBYX BHIAX: IHCh-
MEHHO, KOTIa CBHIETEeNIb JaeT IMOKa3aHHWSA aaBOKaTy B COOT-
BercTBUU co cT. 86 YIIK P®, u ycTtHO B Xode cCymeOHOro
3acenmaHus. CBumeTesM OBIBAIOT Pa3IMYHBIX TTCHXOJOTMYECKUX
TUTIOB W JEJIATCS Ha JBe OOJBIIME TPYIIILI: CBUACTENCH 3alliu-
THI ¥ CBUIETeNIel OOBHMHEHMA. [1CMXOIOTMIECKIA HACTPOIl 3THX
rpymm pasnudeH. CBUAETEIM 3alllUThl BBICTYIAIOT HAa CTOPOHE
OOBUHSIEMOTO, CBUIETENTM OOBMHEHMS — Ha CTOPOHE Tocymap-
CTBEHHOTO OOBWHEHMS. DTO HAKJIaIbIBaeT OIpPeAeTeHHBIN OT-
IeYaTOK Ha WX TOBeIeHHWE, HO €CIM CBHICTEIb IPaBINB W
u3jaraeT JUYHO €My M3BECTHbIE (DaKThl, TO JJIsI BBISICHEHMS
OOCTOSITENTECTB Jiejla He MMeeT 3HAYeHUsI, Ha Ybeil OH CTOpOHE.

Caunerelb B KOHEUHOM MTOTE MOJDKEH OBITh Ha CTOPOHE
uctuHel. Ho ycTaHOBUTH €€ — TpynHas 3ajaya, IMO3TOMY
pPacCMOTPUM HECKOJIbKO TUIIOB CBUICTEJICHA.

1. Ilpaeduesiii céudemean. JIompoc TaKOro 4ejioBeKa ca-
MbIii mipoctoit. Ilpexae Bcero ero HeOOXOMMMO BBICIYIIATD.
3aTeM BBISICHUTH, HET JIM Y HETo IpemayOexkIeHUsT WA IIpH-
CTpacTHsl II0 CYILIECTBY nejia. IlpaBmuMBBIA CBUICTENb MHOLAA
NpUIaeT TY WM UHYIO OKPACKy COOBITHMIO, HO JejaeT 3TO He
10 YMBICIy, M B XOI€ AOIpOca JIETKO YCTAaHOBUTH HEHCTBU-
TeJIbHBIE COOBITUSI, €CJIU BBIICHUTb MCTOYHUK HTOOPOCOBECT-
HOI OIIMOKU.

2. JDrcuewtii ceudemenv. AHTANION MIPABAVMBOTO CBUETES.
M3 xakmx-mmbo cooOpakeHMiT daeT JIOKHBIC MMoKa3aHusa. oi-
JKEeH JIraTh O4YeHb MCKYCHO, YTOOBI HE 3amyTaThcsl B (pakTax,
KOTOpPBIE MOXHO IIeperrpoBepUTh. CIPaBUTHCS C JIOKHBIM CBU-
JeTesieM oudeHb TpyaHo. OdeHb BaXXHO OOpalllaTh BHUMaHUE
Ha mompoOHocTH. Bormpockl, Kotopeie Bbel emy Oymere 3ama-
BaTh, JOJDKHBI OBITh HEOXWIAHHBIMU JIJISI HErO, YTOOBI OH He
MOT' 3apaHee K HUM ITOATOTOBUTHCSA. 3aTeM HEOOXOOMMO CpaB-
HUTb €ro MOKa3aHus ¢ MOoKa3aHUSIMU IPYTMX CBUIETENICH, OCO-
OGEHHO B MEJIKMX ITOAPOOHOCTSX, M CJIEAUTb 3a TEM, YTOOBbI HE
3a/laBaTh KaXIOMY CBMICTENIO OOWH M TOT K€ BOIIPOC IO Cy-
IIECTBEHHBIM JaHHBIM M3 MaTepuajioB jaejia. JoKMBoMy cBUe-
TEJII0O HEOOXOOMMO HaTh ITOHSTH, YTO €ro ITOKA3aHMS 3aCITyXKU-
BaloT JoBepusi. OOHApY:KMB HETOYHOCTH B IOKA3aHUSIX CBUIIE-
TeJisd, He CTapaiiTech cpa3y oOpaTWTh Ha HMX BHMMaHue. MHa-
Yye y Hero OymeT BpeMsl MCIIPaBUTb CBOM ITOKa3aHUS.
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3. Compyonuxk npaeooxpanumeavhuvix opzanoe. OYcHbH
omacHblii cBuaeTenb. IIpodeccuoHanbHbl cBUOeTe b, [loka-
3aHMUS HOCSIT, KaK TIpaBUJIO, CTEPEOTUITHBIN XapaKTep U XO-
pOIIIO OTpENeTUPOBaHbI, T.K. JaBaJl OH WX JECSATKM pa3. Bce
OOBIYHBIE BOIIPOCHI OH AAaBHO 3HAET, KaK M OTBEThl HA HUX.
Bornpockl HeoOXoauMoO 3agaBaTh OBICTPO, H OHM JOJKHBI OBITh
IJIST HETo Heu3BeCTHBIMU. IIpuueM BOIIPOCOB HOJKHO OBITh
OombIlle, YeM HYKHO, YTOOBI 3aMacKHMpPOBAaTh T€, KOTOPHIC
BaM HEOOXOAMMBI. Y COTPYIHMKOB IIPaBOOXPAaHUTEIBHBIX Op-
raHOB MHOIJA CBOE, OTJMYHOE OT 3aKOHAa IOHMMaHHUE CIpa-
BEIJIMBOCTH, U OHM TOTOBBI e€ro orcrauBaTtb. KoHeyHO, He
BCeTma M He BO BCeX 0€3 MCKITIOUECHMST CIIydasXx.

4. Ceudemeav, Komopvlii He Xouem ObiMb MAKOGLIM.
CaupneTenb, KOTOPBIA B CWJIy 3aKOHa HE MOXET OTKa3aThCs
OT Jayy TIOKa3aHuli, HO O4YeHb He xo4eT ux gaBaTbh. Crapa-
eTcs ObICTPO BCE pacckasaThb B OOIIMX 4YepTaXx M OYEHb YacTo
ynotpeOysier BeipaxeHus: «He momHio». OH U He CBUAETENb
OOBUMHEHUS U HE CBUIAETENb 3allUThl. Koiab CKOpo OH HUYETo
MPOTUB Balllero MOA3alMTHOTO He IMoKa3aj, JIy4llle BCEero
OCTaBUTb €r0 B TOKOE, eclu TOJbKO Bbl He paccuuTbiBaeTe
U3BJeYb M3 HEro 4ro-HuOymb B CBOIO TOJIB3Yy. Torma mocra-
paiitech 3alaBaTh BOIIPOCHI MSITKO M JOBOJIbCTBYUTECH OTHO-
CJIOXHBIMU oTBeTamu Tuna «Ha», «Her». Crnemure TOJIBKO
3a TeM, YTOObl Ha Ballld BOMpPOChl He 3Byuyasno: «He momHio»
Wi «3aTpyIHSAIOCh OTBETUTh». B M000M ciydae, 3TOT CBH-
JeTeJb HacTpoeH MpoTuB Bac, He KOHKPETHO, HO B TOM YUC-
ne. IlocrapaiiTech cierka moxBajJuTh B XOHIE OIpoca €ro Ia-
MSITb, U €My CTaHET TSKEJO CChUIaThCS Ha €€ OTCYTCTBME.

5. Ceudemeanv, omovlemull HAKaA3anue 8 Mecmax auuie-
Hus c60600bi. Ecnyi 3T0 cBUOETENb OOBMHEHWs, HUKOTAA B
XOlle Iompoca He 3ajeBaiiTe ero mpouuioe. O HEM M TakK Bce
3HAIOT M YYTYT MPU OLIEHKE ero mokazaHuii. OH MOXeT Ja-
BaTh JIOXKHBIE ITOKAa3aHUSI B CWJIY JOTOBOPEHHOCTU C OOBMHM-
TeJIeM WV B CWIY TONJIOCTH AYIIW WA MECTU. DTy BO3MOXK-
HOCTh TakKXe HeOOXOOUMO YYUTHIBATh, HO OyIeT OOJbIINM
3a0JTy>KIEHUEM IyMaTh, YTO OH BOOOIIE HE MOXKET TOBOPUTh
MpaBay.

Ecnmu mon BIMSIHUMEM CKPBITBIX MOOYXKICHUIA OH MCKAaXKaeT
(akThl, TO HEOOXOAUMO YCTPAHUTh M3 Je/ia €r0 CBUICTEIIb-
CTBO, cOOpaB BMeCTe €ro 3allsiTHAHHOE MPOIUIOe, BO3MOXKHBIC
MOOYXIEeHUsI, MMPOTUBOPEYMSI B €r0 MOKa3aHMUSIX. DTO IO3BO-
JINT CIPaBUThCI C HUMHU, €CIIA OHHU JIOXKHBI.

DTOT CIHUCOK MOXKET 0Ka3aTbCsd OCECKOHEUHBIM, T.K. CBUJE-
TeJIU OBbIBAIOT PEIIUTENbHBIMA U HEPELIUTEbHBIMU, JULIEME-
paMM ¥ XUTpellaMM, YMHBIMU W TIYIbIMUA, OECKOPBICTHBIMU
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uinu momienamMu. YesroBeyeckast mpuponaa HeoObsiTHa. Ho an-
BOKAT JOJDKEH ITomo0paTh KO BCEM HYXXKHBINA MOIXOI, MaHEpy
JIOIIPOCa U IMOJYYUTh BCE BO3MOXKHOE, YTOOBI BBIIIOJHUTH CBOM
JIOJIT TIO 3allliTe, MO3TOMY aJBOKATy HEOOXOOUMO TOCTOSTHHO
MOBBIIIATh CBOM YPOBEHL B 00JaCTU IpaBa M pa3BMBATh MPO-
(deccHOHAIBHO 3HAYMMBIE KayecTBa JUYHOCTU. TOJIBKO IIpU
BBIMOJIHEHUM 3TUX YCJIIOBUII MOXHO TOBOPUTb O BO3MOXHOM
IOCTVKEHUU aIBOKATOM BEPIUMH MAaCTEPCTBA.

8.3. JokasarenbctBa, coOpaHHblE aABOKATOM,
n NX 3Ha4YeHune

VIIK P®, BBemenuniit B geiictBue ¢ 1 urong 2002 r.,
MPEeIOCTaBUI TIPaBO aJBOKATY-3alIUTHUKY CaMOCTOSITEJIbHO
CcOOMpaTh JOKA3aTeabCTBA M0 YIOJOBHBIM JejiaM (cT. 86 4. 3).
OnHako OpeMsl MOKa3bIiBaHMs, KaK W paHbIle, B CWIY IIpe-
3yMnuuu HeBUHOBHOCTH cT. 14 YIIK P® nexutr Ha oOBHHE-
HUM. B cuty aroro mokaszaTenbCcTBa, COOMpaeMble 3alllMTOM,
B KOpHE OTJIMYAIOTCS OT J10Ka3aTeJbCTB, KOTOphIE cOOMpa-
IOTCSI OOBUHMUTEJIEM.

B yem mx mpuHUMNOUaAbHOE OTINYME?

OOBMHEHNE MODKHO 10Ka3aTh, YTO OOBMHSIEMBII BUHOBEH
B TIPEAbSIBIECHHOM €My OOBMHEHWMH, a 3allluTa JOJDKHA JToKa-
3aTb, YTO OOBMHEHME HWYEro He oKaszajao. DT0 MPUHLIUMIU-
aJIbHO OTJIMYAaeTCs OT OOKa3aTeJIbCTBA HEBUHOBHOCTH, T.K.
JIOKa3aTeJIbCTBO HEBMHOBHOCTHM JIMIIAa — 3ajadya CJeACTBUSI.
D10 CleACTBUE AOKHO WM JTOKa3aTh BUHOBHOCTb, WJIW JIO-
Ka3aTbhb HEBUHOBHOCTb OOBMHSIEMOTO (ITogo3peBaeMoOro). B atom
ero 3amaya u gmoiar. M ecam amBoKaT HayHET IOKa3bIBaTh
HEBUHOBHOCTD TOI3AIIUTHOTO, OH TPOCTO TIPEBPATUTCS BO
BTOPOTO CJIe[OBaTelisI, YTO HEIOITyCTUMO. 3allura — He3bI0-
JleMoe MpaBO IOACYIMMOIO, U OHa IOJKHA ObITh eMy Mpei-
CTaBJIeHa B caMBIX ILIMPOKUX Tipenenax. Drtoro Tpedyer KoH-
crutynusi PO (ct. 48 Konctutynmuu P®), storo Ttpedyer
MEXIyHapOIHOE U POCCHIICKOe 3aKoHomareabcTBa. Ho He 00s1-
3aHHBIN, C MPaBOBOIl TOYKW 3pEHMUsS, HECTU Ha cebe Opems
JIOKa3bIBaHUSI TOACYAUMBIA MOXKET ITOOPOBOJBHO BO3JIOXKUTh
Ha ce0s1 3TO OpeMs KakK MpaBO 3alUTHI.

EcTecTBeHHOE CTpeMJICHME OIIPAaBOATBCS OT IIPEIbSIBIICH-
HBIX OOBMHEHWI He MOJKHO IlepepacTarb B cOOp IToKasa-
TEJIbCTB HEBMHOBHOCTH. AIBOKAT, YJaCTBYIOIIMI B JeJjie, HOJ-
XKEH IMOMOraThb CBOEMY IIOA3ALIUTHOMY OIIPOBEPIarh IOBOIbI
OOBUHEHUS.

AIIBOKaT, cobupass moKa3aTeJIbCTBa IO ey, JOJDKEH IIBU-
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raTeCsl B JIBYX HaIpaBJeHUsIX. Bo-mepBBIX, MOAPBIBATH HOC-
TOBEPHOCTb IOKAa3aTeJIbCTB OOBUHEHMSI. DTOT METON 3alllUTHI
YUCTO KPUTUUYECKHUI M MOXET IPUHECTU YCIIeX TOJIbKO Ha
3apOKICHNN HeOOBEepUs K JOKa3aTeJbCTBaM OOBUHeHUS. Bo-
BTOPBIX, aABOKAT MOXET IOKa3biBaTh (akKThl, CTOSIMIINE B
IIPOTUBOPEYNM C JaHHBIMM OOBMHEHMSMM. 3ajada amgBoKaTa
objieryaeTcsi TeM, 4YTO OOBUHEHHE MOOJIKHO JoKa3aThb 0e3 co-
MHeHUsI (aKThl TOATBEPXKIAIOIINE BUHY OOBHUHSIEMOro (IMOm-
CYIMMOTO), a 3alluTe AOCTATOYHO TOJBKO 3apOAUTh CYIIe-
CTBEHHOE COMHEHHE B JOCTOBEPHOCTM HOKAa3aTeJIbCTB OOBHHE-
HHSsI, a COMHEHUS JOJ>KHbI, B COOTBETCTBUM C 3aKOHOM, TOJ-
KOBAThbCSI B TOJIb3Y ITOACYAMMOTO.

B xome cOopa mokasaTesibCTB 0cO00€ BHHMaHME HEOOXOIM-
MO 0oOpaTuTh Ha JOKa3aTeJbCTBa, OIpOBepramllue gokasa-
TEJIbCTBA, COOpaHHbBIE CJIEACTBUEM, €CJIM OHHU IIOJIy4YeHBbl He-
3aKOHHBIM myTeM. [IpakTWdecKu Bcerma 3TH JoKa3aTeIbCTBa
NOJIy4eHBI B XOJIe OIIepPaTUBHO-PO3BICKHBIX MEPONPUSATUN IO
BO30Y:KIEHHSI YTOJIOBHOIO Aeja, HO MOTIYT ObITb JOOBITHI U BO
BpeMsl paccienoBaHMusi. KaKoBBI OCHOBHBIC HapylIeHUs, KO-
TOpBIE BCTPEYAIOTCS Ha 3TOM IIyTU?

1. [Ilpoeoxauus. BctpedaioTcss ciaydad CKIIOHESHUS JIHIL
KPUMMHAJIBHOIO CKJIaJia K COBEPILICHUIO MPECTYIJICHUI, 1a0bl
MOTOM IIO 3apaHee COCTaBJIEHHOMY CIIEHApUIO CXBAaTUThb UX C
nonndHbeIM. Mlim B popMe «ImonKiIambpiBaHUSI» B KapMaH Hap-
KOTUKOB, MHAaTPOHOB, XOJIOMHOIO OPYKWS U T.II.

2. Danvcugpurxayus doxymenmos. bbiBaeT B dopme UX
NOANEJKU WU moajiora. 3aAHUM YUCIIOM COCTaBJISIIOTCST TIPO-
TOKOJIBI OCMOTPOB, OOBICKA, M3bIATUS ITIPESAMETOB U T.II.

3. He3axonnoe npunyxcoenue. BbipaxaeTcss B BuOe yr-
po3 U APYTMX BUJIOB MCUXUYECKOTO HACUJIUS, (PU3UYECKOTO
HAacCUJIMSI, YHUXEHUSI YEeCTH M OOCTOMHCTBA JIIoJcii. D10 U
n30MEeHUsT Ha TOMpocax, OCKOpOJeHMsI, Yrpo3bl HallpaBUTH B
KaMepy M cO3IaTh TaM HEBLIHOCHUMBIC YCJIOBHSI, U peajibHOE
CO3[JaHWE ATUX YCJIOBUM, U T.II.

Bce BrIIIICTIEpEUMCIICHHOE SIBJISICTCSI HE3aKOHHBIMU ICHACTBI-
SIMH, W JI00BIe T0Ka3aTeJabCTBa, MOJy4eHHBIE Ha MX OCHOBE,
MOJIKHBI UCKJIIOYAThCSI W3 MaTepualioB Aesia. 3aaada aaBo-
KaTa — A0Ka3aTb, YTO KakKoe-JIMOO MI0Ka3aTebCTBO ITOIyde-
HO C HapylIeHUsSMM 3aKOHa.

Takxum o6pa3zoM, MOXHO CKa3aTh, 4YTO IIPU cCOOpe JoKaza-
TEJILCTB aIBOKAT NO/DKEH IIOMHHUTH, YTO €ro 3agada, IIpexue
BCEro, COCTOMT B TOM, YTOOBI 3allIMTUTH 3aKOH W HApYLICHMUS
npaB TpaxJIaH, a He JO0Ka3aTh BUHOBHOCTb WMJIM HEBUHOB-
HOCTh MOA3AaIIUTHOTO, ITOAMEHSSI CIICACTBUE.
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MABA9. JEATEJIbHOCTb AZIBOKATA
B KOHCTUTYLMOHHOM CYAE

9.1. KOHCTUTYLUMOHHOE CYA0NPOM3BOACTBO

KoHCTUTYLIMOHHBI Cyn SIBJISIETCS CyAeOHBIM OpraHoOM KOH-
CTUTYLIMOHHOTO KOHTPOJsI, CaMOCTOSITEJIbHO M HE3aBUCHUMO
OCYIIECTBIISIOIINM CyAeOHYIO BJACTb ITOCPEACTBOM KOHCTHUTY-
LIMOHHOTO CYIOITPOM3BOICTBA.

KoHcTutrynimonHoe mpaBocyaue — OTHOCHUTEIBHO HOBBIN
mist Poccum MHCTUTYT 3allMTHI ITpaB M CBOOON T'pakKIaH.
12 urong 1991 r. Cbe3noM HapOIHBIX AEMYTAaTOB ObUT IPU-
HAT nepBbii 3akoH o KoHcTtuTymmoHHoOM cyme Poccuiickoit
®enepalii, B COOTBETCTBUM C KOTOpPHIM 29 oKTsiopss 1991 T.
BHeodepenHbM, [IgTeiM Che3moM HapOAHBIX AEMyTaTOB OBbLT
u3bpaH nepBblit coctraB KoHcTuTyumoHHoro cyga. Pabotas
Ha OCHOBE 3akKOHa, KOHCTHUTYLIMOHHBIN Cyld HAKOMWUJI OMBIT
pas3pelieHusi CIOPHBIX BOMPOCOB UM COBEPIIEHCTBOBAHUS COO-
CTBEHHBIX IIPOLIEAYPHBIX BOIPOCOB. YKazoM [Ipesmmenrta «O
KonctutyimontoM cyne Poccuiickoit @eneparnmm ot 07.10.93 1.
nesateabHocTh KoHcTutynmoHHoro cyga P® Obuia mpuocra-
HoBJeHa, U 21 wutonsg 1994 r. 6buUT TMpUHAT HOBBIM PDene-
PaIBbHBI KOHCTUTYUMOHHBIN 3aKOH «O KOHCTUTYIIMOHHOM
cyne Poccuiickoit @enepaunn», yCTpaHUBIIWNA BBISIBIEHHBIE
HEIOCTAaTKU IPEXHEro 3aKOHa, OCOOEHHO B BOIIPOCAxX IIPOLIC-
nypel. B yacTHOCTH, TMOJIHEE CTaM W3OXEHBI TPUHIIATIBI
KoHCTUTYIIMOHHOTO CyHONpOM3BONCTBA: HE3aBUCUMOCTh, KOJI-
JIETUAJIBHOCTD, TJIAaCHOCTD, SI3BIK CYyOOIPOM3BOICTBA, YCTHOCTh
pa3oupaTebCcTBa, HEIMPEPLIBHOCTh CYAEOHOro pa3oupaTeiib-
CTBa, COCTSI3aTEJIbHOCTb U pPaBHOIMPABHUE CTOPOH.

Koncturyumonnsrit Cyn P® obmagaeT MMpOKMMHI TIOJTHO-
MOYMSIMM, peajn3aliis KOTOpHIX Ipu3BaHa obOecrHeuynBaTh B
CTpaHe pexXUM KOHCTUTYLUMOHHON 3aKOHHOCTH, OT YPOBHS
KOTOpPOM 3aBUCHUT JEHCTBEHHOCTh 3alIUTHI TpaxkgaH, TOCY-
apCcTBa M OOIIECTBA B IIEJIOM.

BaxxHocTh 3amaud, crosiiyx neped KOHCTUTYIIMOHHBIM Cy-
JIOM, TOMYEePKMBAECTCS TE€M, YTO B KayecTBe IIpeAcTaBUTENICH
CTOPOH JOITyCKAIOTCS JIMIla, MUMEIIINE YYEHYI0 CTEeNeHb I10
IOPUINYECKUM CIIeIMAIbHOCTAM. McKimoueHue aenaeTcs TOMb-
KO IUISI aIBOKATOB. 3aKOH CYMTAET MX IOCTATOYHO ITOATOTOB-
JICHHBIMU IUISI CTOJIb BaXKHOM MMCCHU. YYWUTHIBAasl BBICOKYIO
CIIOKHOCTh KOHCTUTYIIMOHHOTO CyIeOHOTO KOHTPOJSI KaK C
cozepKaTeJIbHOM, TaK W IPOIECCYalIbHOM TOYEK 3peHUsI, TIPH-
3HaHME 3a aIBOKaTaMU BBICOKONPO(ECCHOHANIBHBIX KadyeCTB
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nMeeT OOJbIIoe 3HAUYCHUE IUIST YCUJICHUST POJIM aIlBOKATyphl B
3allUTe TpaB U CBOOOA TpakaaH.

KOHCTUTYLIMOHHOE CYyIONMpPOU3BOACTBO OTJIMYAET PSJ OCO-
OeHHOCTE.

Bo-niepBbiX, KOHCTUTYLIMOHHBIIA Cyd HE CTaBUT CBOEH 3ama-
Yyeil yCTaHOBKY (haKTUYECKUX OOCTOSITEJILCTB Jeja, 3aHMMAasICh
3TUM TOJIBKO B TOM Mepe, B KaKOW 3TU OOCTOSITEILCTBA MOIYT
MOBJIMSIThL Ha OLEHKY KOHCTUTYLIMOHHOCTH OCHapWBaeMOro 3aKO-
Ha WU OTHEJIbHBLIX ero mojiokeHuil. IloatoMy 3amaya agBokaTa
CBOIUTCSL B 3TOM BOMNpoOce K MPUBEACHUIO YOeOUTEIbHON MpaBO-
BOI M HAay4YHOI apryMeHTAalMU CBOEW TMO3ULIMU, TTOMBbITKE MOMOYb
Cyny HaliTH ONTHMAaIbHOS HAYYHO OOOCHOBAaHHOE pEIleHUE.

B KOHCTUTYLIMOHHOM cyle O4YeHb OrpaHMYeHBI BO3MOXKHO-
CTU BbIOOpa TAaKTUKM OTCTaMBaHUSI MHTEPECOB KiaueHTa. Bo-
MEePBbIX, MyOJUYHOCTb, SIPKOCTh BBHICTYILUICHUSI B KOHCTUTY-
LIMOHHOM Cy/I¢ HE OKa3bIBaIOT TAKOTO BJIUSIHUS, KaK B OOBIU-
HBIX cymax. HeoOxommMo yMeTh MOAEIMPOBATh CHUTYalIMIO U
HaXoAUTh pelIeHUE, CTPOro OOOCHOBAHHOE 3aKOHOM.

Bo-BTOpbIX, KOHCTUTYLIMOHHBIN TpOLIECC, B OTIMUME OT JIPy-
TMX BUIOB IPOLIECCOB, JOCTATOYHO CKOpoTedeH. Bcero omHa mH-
craHiys. Pemennsi KOHCTUTYIIMOHHOIO Cya OKOHUYATeIbHBI U HE
ToaJIeXkar O0KaJIOBaHWIO M ONpoTecToBaHMIo. M TosToMy amBo-
KaT JIMILIEH BO3MOXXHOCTM OCTaBUTb KaKKe-TO AOBOMObI Ha Oymyliee
WIN BIOC/ACACTBUM YeM-TO ACHIOJHHATB CBOM J10BOAbL. WX Heobxo-
JIMMO U3JIOXKUTH CyIy cpa3y, MHa4e MOXHO HE M3JI0KUTHb COBCEM.

B-rpersmx, y KOHCTUTYLIMOHHOIO Cyga HET IIPOIMCAHHOM
OpoLIeIypbl UCIOJHEHMSI €r0 pPEeIleHU, T.€. OTCYTCTBYET Me-
XaHU3M TPUHYXIESHUSI TOCYIapCTBEHHBIX OPraHOB M UX HOJIK-
HOCTHBIX JIMI] K BBITIOJTHEHUIO pelieHuii KoHCTUTYIIMOHHOrO
cyda, eciay OHU JOOpOBOJLHO eMy He momuuHsioTcs. Hepenku
cllyyayd ITOBTOPHBIX oOpailieHuii B KOHCTUTYLIMOHHBIN Cyad I10
OIIHOMY M TOMY K€ BOIIpOCY, T.K. II€pBOE pelleHNe HUKEM He
OBLIO BBIMIOJIHEHO. 3ayYacTylo IMOJIOXUTeNbHOE pellieHue KoH-
CTUTYLIMOHHOTO CyJa O3HadyaeT HOBOE pa3OMpaTesbcTBO, B OC-
HOBHOM, CyAdeOHOE, TOro Aejia, Mo KOTOpoMYy ObLI MPUMEHEH
HOPMAaTUBHBIN aKT, MPU3HAHHBIA HEKOHCTUTYLMOHHBIM.

B-ueTBepThIX, 3amMTa KOHCTUTYLIMOHHBIX TIPaB U CBOOOI
B KOHCTUTYLIMOHHOM TIPOIIECCE PEATU3YETCSI HE TOJBKO 4epe3
OTCTaMBaHUE MpaB KOHKPETHOrO 4esjoBeKa, auB Qopme 3a-
IIMTHI MPaB U CBOOOJ BCEX JIMII, MO OTHOILIEHWIO K KOTOPbIM
MOXET OBITb MPUMEHEH OCIMAapUBAEMBI MPABOBOM aKT, T.€.
BCEraa 3alllMINAITCs, B OOILIEM, ITyOJIUYHBbIE WHTEPECHI.

Hanmpumep, @enepanbHblii 3ak0H «O BBICIIIEM W TIOCIIEBY-
30BCKOM TpoecCMOHaTbHOM 00pa3oBaHWU» B OIHOW M3 CBO-
WX CTaTel IJIaCWi, YTO 3aBeMylIuii Kadenpoil MoOXeT uc-
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MOOHATHh 3TU 00sI3aHHOCTU A0 65 mer. JIBa 4eynoBeka oOpa-
TWinch B KOHCTUTYLIMOHHBIN Cyl, U 3TOT MYyHKT 3aKOoHa ObLT
OTMEHEH, a JEHCTBUE TOr0 pelIeHUs pPaclpoCTpaHUIIOCh Ha
IEeCSITKM THICSY JIIOAEH IO BCEU CTpaHe.

HanmomHuM, yto KOHCTMTYLMOHHBIN cyn paccMaTpUBaeT
CeIyIoIIe KaTerOpUuu JIel:

1) mena o coorBercTBUM KoHcTuTynmu P® HOpMaTUBHBIX
aKTOB BCEX BETBEil TOCYIAapCTBEHHOM BJIACTU (3aKOHBI, YKa3bl
[Ipe3unenTta, moctaHoBineHus IlpaBuTenbcTBa M Ip.);

2) nmeja Io cropaM O KoMmeTeHIuu Mexny Penepaumein u
cyObeKTaMu, MeXIy BeTBIMM dedepalbHOI BIAaCTU U T.II.;

3) mena o coorBercTBUM KOHCTUTYLIMII M yCTaBOB CyOBEK-
toB Penepaunu Koncturyunun P®;

4) nmena O COOTBETCTBUM JIOTOBOPOB MeXIy (heaepaabHbIM
LIEHTPOM M CYOBEKTaMHU O pa3rpaHUYEHUN IOJHOMOYMMA M AP.;

5) mena o KOHCTUTYIMOHHOCTM 3aKOHOB IIO KajobaM O
HapylLIeHUY KOHCTUTYLUMOHHBIX IIpaB M CBOOOA TIpaxkIaH;

6) Iejaa 0 He BCTYNMBIIMX B CUJIY MEXIYHApOIHBIX IOro-
Bopax P® u poroBopax cyobekTtoB Demepauniu;

7) 3akioyeHue O COOMIONEHUN YCTAaHOBJIEHHOTO TOpSaKa
BBIABUXXEHUsI 0OBUHEHUSI B oTHoueHuu IlpesupeHTta Poccuii-
ckoii PDenepany B roCymapCTBEHHOM M3MEHE WIM COBEpIIe-
HUM HMHOTO TSKKOTO IPECTYIUICHMSI,

8) nmena o tonkoBaHuu KoHcTUTyLUM.

B paszbupatenbcTBax Mo BCeM TMEPEUYMCICHHBIM JejlaM MO-
JKeT yJ9acTBOBaTh agBOKaT, T.K. TIOJIe €ro JesTeIbHOCTH B KoH-
CTUTYLIMOHHOM CyJ€ JOCTaTOYHO IITHMPOKO.

9.2. YyacTue agBokaTta B NOATrOTOBKE C/yLUaHUS gerna
B KoHcTuTyumoHHom cypne PP

OmyH M3 BaXXHBIX 3TanoB padoThl agBokata B KoOHCTUTY-
IIMOHHOM CYJIe COCTaBJIsSIeT CTaausl MOATOTOBKU Aena K CIy-
maHuto. Ha atoli ctanuu HeoOXoauMmo BBIOpaTh BapUaHT IIO-
3ULIMU MO Jely, Moaodparh AOBOAbBI B €€ 0OOOCHOBaHUE, OMpe-
JIeJIMTh KPYr BO3MOXHBIX CBUIETENEH, CHeUUaINCTOB, 3KC-
MepToB, MOJJIeXalluX BbI3oBy B Cyl, ONpeneiauTb MepeueHb
JIOKYMEHTOB, KOTOpble HEOOXOAUMO OymeT HalTh W MpeacTa-
Buth Cymy.

Hauatp 3Ty cTaguio HEOOXOOUMO C PACCMOTPEHUST BOIIPO-
ca, UMEeT JIM TpaBoO Ha oOpallleHue B KOHCTUTYLIMOHHBIN CY[I
JIUII0, YbM WHTEPECHl aJBOKAT MpEACTaBISET.

B cootBerctBUU ¢ PenepasbHBIM KOHCTUTYLIMOHHBIM 3a-
koHOM «O KonHcturymmmonHom Cyae», Bce duU3MUECKUE JIHUIA
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VMMEIOT MpaBo Ha oOpailieHue B KOHCTUTYLIMOHHBIN Cyl, eciu
UX KOHCTUTYLIMOHHBIE TpaBa 3aTpoHyThl. Ho nuia, He moc-
turmue 16 JeT, a TakXKe HeIeeCroCOOHbIe CaMOCTOSATEIbHO
obparutbest B KoHCTUTYLIMOHHBIN cynm He mMoryT. Cym ux Xa-
JIOOy He MpUMET K mpousBoAcTBy. OT ux umeHu B KoHctuty-
LIMOHHBIN Cyl JOJXKHBI O0OpallaThbCcsl UX 3aKOHHbBIE MpencTa-
BUTEJIU.

Hecmotpst Ha TO, yTOo B 4. 1 cT. 96 PenepasbHOTO KOH-
CTUTYLIMOHHOTO 3aKoHa «O KOHCTUTYLIMOHHOM cyae» 3aImca-
HO IpaBO rpaxkaaH Ha oOpalleHue, npakTuka KoHcTuTylm-
OHHOTO Cyla HE OrpaHUYMBAET MpaBa WHOCTPAHHBIX TIpax-
JaH U Jul 6e3 rpaxkaaHcTBa Ha oOpaieHue B KoHcTuTyim-
OHHBII Cyl, ecIu MX KOHCTUTYLMOHHBIE TpaBa HapylIEHBI
KaKUM-JIM0O TIPaBOBBIM aKTOM.

Jamee HeoOXommMMO YOEIWTBCSI, YTO OTCYTCTBYIOT OOCTOSI-
TEJbCTBA, MPEMSITCTBYIOIIME paccMoTpeHuto nena B KoHcTu-
TYLUMOHHOM CYJI€.

Bo-nepBbix, Bormpoc MOXeT ObITb He MojaBeaoMcTBeEH KoH-
ctutyimoHHoMy cymy (rm. 1 4. 2 c1. 40 ®K3 o KC). Ecim ato
00CTOSITEILCTBO OYEBUIHO, TO YX€ CeKpeTapuaT YBEIOMUT
3asiBUTENSI 00 OTKa3e MPUHSTUS Jiena K paccMoTpeHuio. Eciau
00CTOSITENILCTBA HE OYEBWIHBI, HO TMPUCYTCTBYIOT, TO pellie-
HME MO 3ToMy Bompocy npuHumaet cam Cy.

Ho HeoOxoauMo yuuThIBaTh, 4TO He MpUHsSTbIE KoHCTH-
TYUMOHHBIM CYIOM MaTepuajibl HaIpaBJsSIOTCS UM MO TOJABe-
JOMCTBEHHOCTH, W TaM, Tl¢ OHM ITOJy4eHbl, K HUM OTHOCSIT-
cs Oosiee BHUMATEIbHO, YeM €c/M Obl OHM MOCTYNMW/IW Tynda
OOBIYHBIM ITyTEM.

Bo-BTOpBIX, HEOOXOMMMO MPOBEPUTH, HE paccMaTpUBaJICS
JIU paHee aHaJOTMYHBI Bompoc KOHCTUTYIIMOHHBIM CYIOM.
Ecnu paccmaTpuBalicss M COCTOSUIOCH WTOTOBOE DEIlIEHUE, TO
KOHCTUTYLIMOHHBIN Cyl OTKaXXeT B MPUHSTUM KalI00bl, a eclu
B TMPOU3BOJCTBE YK€ HaXOAWUTCS aHAJOTMYHOE NeJ0, TO OH
MOXET UX OOBEIUHUTb B OIHO.

OtKa3 B NpuHATUM Nea KOHCTUTYLIMOHHBIM CYIOM HE UC-
KJIIOYaeT MoBTopHOro odpaimieHus B Cya Mo 3TOMy e BOIpO-
Cy, HO TOJIKO B CJIydae, €CJId CYyILECTBEHHO U3MEHUJIMCh 00-
CTOSITEIbCTBA.

Y6enuBmuchr B OTCYTCTBUM OOCTOSITENLCTB, MPEMSTCTBY-
IOIIMX PACCMOTPEHUIO KajioObl B KOHCTUTYLIMOHHOM cyre,
aJBOKaT JOJKeH YOemMThCsl, YTO >Kajoba JOIMyCTMMa U eCTb
3aKOHHBIE OCHOBaHWs K HampaBiieHu0 ee B KOHCTUTYLIMOH-
Hbli cyn PO.

B cootBerctBuM co cT. 36 4. 2 K3 «O KoOHCTUTYLIMOH-
HOM CyJe», OCHOBaHUEM JUIsI PacCCMOTpPEHUs Jejia B MOpsiiKe
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KoHCTUTYLIMOHHOTO TIpaBOCYAUST SIBASIETCSI OOHapyKMBIIasI-
Cs HEOIpPENEJeHHOCTh B BOMPOCE O TOM, COOTBETCTBYET JIU
KoHCTuTyMn 3akOH WM WHOW HOPMAaTMBHO-NPABOBOM akT,
JIOTOBOp MEXIy OpraHaMM TrocylaapcTBeHHOUl Biactu Penepa-
LU U ee CyOBEKTOB U JIPYrue BOIPOCHI, PACCMOTPEHUE KOTO-
pBIX BXOAWUT B KoHUenuuio KoHcturyimmonHoro cyma P®.
OnHako 3Ta HOpMa KacaeTcsl cyaa B oOlieM. 3asBUTENb U €ro
aJIBOKaT JOJIKHbI MOMHUTb, YTO, B COOTBETCTBUM CO CT. 37
®K3, B obOpallleHUM HEOOXOAUMO YKa3biBaTh KOHKPETHBIE OC-
HOBaHUSl OOpallleHUs] U CBOIO MO3UIMI0 MO 3TOMY BOIPOCY.
XKanoba noykHa ycTaHaBiIMBaTh (hakT, 4TO OCIMapvBaeMblii
MPaBOBOM aKT 3aTparMBaeT KOHCTUTYLMOHHbIE TIpaBa U CBO-
0ombl TpaxkaaH, a KpOMe TOTrO, TMTPUMEHEH WU TTOAJIEXUT Tpu-
MEHEHUIO B KOHKPETHOM JIeJie, PACCMOTPEHNE KOTOPOIo 3aBe-
peHO WJIM Hayaro.

Ecin mo xomaraiicTBy amBokara ¢ 3ampocoM B KoHcTuty-
LMOHHBIA cyn obOpaujaercsd APYroil cyd, TO B 3TOM 3amlpoce
JOJDKHO TIPO3BY4YaTh MpsIMOE 3asiBIEHUE O TOM, IOJDKEH WU
HE OOJDKEH MPUMEHSITBCS 3TOT HOPMATMBHO-IIPABOBOII aKT W
KOHCTUTYLIMOHEH JIM OH.

Ilepeitnem K BOIpocy O CpoKax oOpallleHUs.

Bo3amoxHocTh oOpamieHust B KOHCTUTYLIMOHHBIA Cym Or-
paHMUYeHa OMpeneJIeHHbIMU CpOKaMM. 3asBUTEIb BIpaBe OC-
MapuBaTh KOHCTUTYLIMOHHOCTb MPAaBOBBIX aKTOB TOJLKO CO
IHS WX O(DUUMATBHOIO ONYOJMKOBAaHMS, a MEXIYyHapOIHBIX
JIOTOBOPOB — CO JIHSI MX BCTYIUICHUs B IecCTBHE. 3asiBIeHUE
0 nmaye 3akioueHus 1o 3amnpocy Cosera Denepanuu o co-
OJIIOJICHUM YCTAHOBJIEHHOTO TIOPSIAKA BBIABMXKEHUSI OOBUHE-
Hust IIpesumenty P® B rocymapcTBeHHOM M3MEHE WA COBEp-
IIEHNH MHOIO TSXKKOTO IPECTYIUIEHUsI MOXET OBITh ITOJAaHO B
TeyeHHe Mecsila co mHsS npuHsaTtus locymapctBeHHoi lymoit
pelieHusT O BbIABMXKeHUM oOBuHeHUst (cr. 109 ®K3). Ilo
criopaM O KoMIeTeHIMW KOHCTUTYLMOHHBIA Cyl IIPUHUMAET
XoJaTalicTBa 10 MCTEYEHUM OMHOIO Mecslia ITOC/Ie IMMChbMEH-
HOTO YBEJOMJICHUS 3asiBUTEIEM OpraHa Wjv JOJKHOCTHOTO JIMLIa
O HapylleHMH MM KoMmmeTreHLMu 3asButeis (cr. 93 dK3).

Ecn HOpMAaTMBHBIM akT WM JOPYroil MOKYMEHT IIPUHST
g0 1993 r., T.e. go BeryrieHust B cuny KoHctutyuuu PO,
OH MOXET OBITh 00XajoBaH TOJIBKO IO COAEPKaHUI0 HOPM
(ct. 86 ®K3).

YKazaHHBIE CPOKM HOCST IIpeceKaTe/lbHBI XapakTep, U
aJIBOKaT MOXET CTPOMUTHb CBOIO TMO3MIIMI0 Ha (hakTe WX Hapy-
HIEeHUS.

Bompoc 00 orurate rocymapcTBEHHOM MOIIIMHBI PETYIAPY-
ercst DegepaaIbHBIM KOHCTUTYLIMOHHBIM 3aKoHOM «0O KoHcTu-
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TYUMOHHOM cyae P®», u nauillb B BONpPOCE O JIbIOTax IpHUMeE-
HsieTcss nonoxeHne MdepepanbHoro 3akoHa P® «O rocymap-
CTBEHHOM TmouumHe» B pegakiuu ot 31.12.1995 r. ¢ mocne-
OYIOIUMUA U3MEHEHUSIMUA U JOITOJTHEHUSIMU.

[Ipu HampaBneHun obGpaimieHns B KOHCTUTYIIMOHHBIN Cyn
IOJKHA OBITh OIUIa4eHa IOCyJapCTBEHHAs IIOLIJIMHA B pas-
Mepe, ycraHoBlieHHOM B cT. 39 ®K3. HapymeHue tpeboBa-
HUS 00 yIjIaTe TOCITONUIMHBI SIBJISIETCS OCHOBAHWEM IS BO3-
BpallleHUsI OOpallieHus 3asBUTEINIO.

OT ymiaTel TOCHOILIMHBEI OCBOOOXIAIOTCS JIMIIA, TEePEUrC-
JIeHHBIe B CT. 5 3akoHa o rocmnouuimHe. Kpome toro, He 00-
JlaraloTcsl MOLUIMHON 3ampochl CyIOB, 3alpOChl O TOJIKOBa-
Huu KoHcrtutyuum, xomaraiictsa Ilpesumenra P® mo cnopam
0 KOMIIETEHIIMU, €CIM OH He SIBISIETCS WX CTOPOHOM, a TaK-
K€ 3alpochl O Jadye 3aK/IIYeHWs B mopsiake Im. 7 cT. 125
Konctutymu (yacts 3 cr. 39 ®K3).

KoHCTUTYIIMOHHEBIN CyI BIpaBe CBOMM pEIICHHEM OCBODO-
IWATh TpaXAaHWHA C YJ4ETOM €ro MaTepHUalbHOTO ITOJIOKEHMS
OT yIUIaThl TOCHOLLIMHBI WIM YMEHBIINTH ee pa3mep. Iloma-
ya COOTBETCTBYIOIIET0 MOTHMBUPOBAHHOIO 3asIBJICHUS JOITYC-
KaeTcsT Ha Joboit cragum Tporecca. Ilo pesynbpratam ero
paccMOTpEHHUsI Cyl BBIHOCUT ompenelieHue (rmaparpad 68 Per-
nmamenTa KoHcrutynmonHoro cyma Poccuiickoit Denepaumn).

locrommmHa, ymaadeHHas TIpU oOpallleHWd B Cyd B pa3-
Mepe, YCTaHOBJIEHHOM 3aKOHOM, IEWCTBOBaBIIMM B TOT Iie-
puod BpeMEHU, HEe MOXKET OBbITh IIepeCMOTpPEHa B CTOPOHY
YBEJIMYEHHUSI HU TIpM KaKUX OOCTOSATEbCTBAX.

CyneOHble pacXonbl, CBSI3aHHBIE C PACCMOTPEHHUEM Jell B
KoHcTUTyLIMOHHOM Cyae, CTOpOHBI HECyT 3a CBOil cyeT. B crT.
100 ®K3 o KoHctutyumoHHoM cyae PP roBoputcsi o Towm,
YTO TI0 Xajo0aM Ha HapylleHHWe KOHCTUTYLMOHHBIX ITIpaB M
CcBOOOI, eciaM 3aKOH WM OTAE/NbHAas €ro CTaThs IPU3HAHBI
HEKOHCTUTYLIMOHHBIMM, CyA€OHbIE PACcXOIbl MOJIEXAT BO3ME-
IIEHUIO B YCTaHOBJIEHHOM TMopsiake. [IpaBma, Takoil Mopsimok
JI0 HACTOSIIETO BpeMEHHM He ycTaHoBjeH. CyneOHONM MpakTH-
KM Takxke HeT. MoXHO oOpaTUTbCS B Cyd OOILIEi IOpUCAuK-
UM C MCKOM K IMPOUTPaBIIEi CTOPOHE, T.K., COITIACHO CIIO-
KUBLIEHCST MpaKTUKE, pacXolbl OILUIaYMBaeT IIpOMIpaBILast
CTOpOHA.

Uto kacaeTcsa Tekcra obOpalleHuss B KOHCTUTYLIMOHHBIN
Cyll, TO OCHOBHbIE TpeOOBaHUsI K HEMY 3aKperjieHbl B CT. 37
DenepasbHOrO0 KOHCTUTYLIMOHHOIO 3akKoHa O KOHCTMTYLIMOH-
HoMm Cyme P®. OHO HOMKHO GBITh COCTABJICHO B MUCHMEHHOI
(opMe, TommucaHO caMUM 3asBUTEIEM JIMOO YITOJIHOMOYEH-
HbIM JiulioM. OOpallieHre HEMpeMEeHHO HOJDKHO OBITh aapeco-
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BaHO HeINocpencTBeHHO KOHCTUTYLIMOHHOMY Cydy, T.K. €Cid
oHO Oymer HampasieHo IlpencemaTenio WIM cyabe, TO OHU
OyayT paccMaTpuBaTh €ro Kak IMHCbMO BO BHeCyIeOHOM IIO-
paake. OpraHoM KOHCTUTYLIMOHHOTO KOHTPOJSI SIBJsIETCS
Toibko cam Cyl B TOJHOM COCTaBe.

B oOpainieHnn ykasbiBalOTCSl TIOJHbIE JaHHbIE 3asiBUTENS.
OTaebHO yKa3bIBAIOTCS JaHHBIE MPEACTaBUTENSI CO CChUIKOM
Ha BCE€ NOKYMEHTHI (HAIpUMEpP, OpIep IOPUANYECKON KOH-
CyJbTallMM NI aJBOKAaTa WIM JUIUIOM YYEHOW CTereHu IJIsi
MpeacTaBUTENsI-HEaaBOKaTa).

OOpailieHUe TOJKHO BKJIIOYATh MOJHOE O(UIIMaibHOE Hau-
MEHOBaHME U aapec TOCYIapCTBEHHOIO OpraHa, WM3JaBILEeTO
aKT, Ha KOTOpBIM IojgaHa Xajoba, WU TMPUBOMASTCS HOPMBI
Konctutyuun P® u ®enepanbHoro KoHCTUTYLIMOHHOTO 3a-
koHa o KoHcturymmmonHoMm cyge P®, maiomiee mpaBo Ha oOpa-
menue B Cym.

B omnucaTtenbHOi 4YacTW yKa3blBaeTCsl TOYHOE U ITOJHOE
Ha3BaHUE, HOMEp, Jara MPUHATHUS U ONMyOJUKOBaHUS, MC-
TOYHUK OMYyOJMKOBAaHUSI U WHbIE CBEIEeHMSI 00 aKTe, IMOMJIe-
KaleM IpoBepKe, Jubo o mosioxxeHusx KoHcturyuuu, o Toj-
KOBaHUU KOTOPBIX MPOCUT 3asiBUTEJIb.

B MoTtuBUpOBOYHOII YacTW M3laraercsl MO3UIMs 3asiBUTE-
Jid U IaeTcs ee MpaBoBOe O0OOCHOBaHWE, B KOTOPOM aJBOKaTy
HEOO0XOMMMO IMOMMMO CCBIJIOK Ha OykBY M ayX KoHCTUTyLum
P® npusecTr COOTBETCTBYIOLIVE HAyYHbIC NTOKTPWHBI, BKIIIO-
yas 3apy0eXHble, MEXIYHApOIHYIO TPAKTUKY U IPAKTUKY
JIPYTUMX TOCYIapcTB B 00JacTU PeTyJMpOBaHUSI TMOJOOHBIX
CIIOPOB.

Pe3onoTBHAs 4YacTh IOJXKHA coaepxXaThb 4eTKoe Tpebo-
BaHue 3asBUTeNsl K KOHCTUTYIMOHHOMY cydy. DTy 4acTb JO-
KyMeHTa pekKoMeHIyeTcs (opMyaupoBaTh aHaJOTUUHO
TOMY, KaK COCTaBJISIIOTCS PE30JIOTMBHBIE YaCTH WTOTOBBIX
peuteHuii camoro Cynma o NMpU3HAHUM HEKOHCTUTYLIMOHHBIMU
3aKOHOB, MHBIX HOPMATUMBHBIX aKTOB WJIM COOTBETCTBYIOLIWX
JIOTOBOPOB.

3aBepiiaercs obOpalleHUe TepeyHeM MpujlaraeMbiX K HeMy
JIOKyMEHTOB, KOTODbBI IOKEH COCTOSITh W3:

a) JIOKyMeHTa, IOMJIeXalllero MpoBepKe;

0) IOKyMeHTa, IMOATBEPXKAAIOIIEro IMOJHOMOYUS MpencTa-
BUTEJST (TOJBKO B IMOJJTUHHMKE);

B) NOKYMEHTa, TMOATBEpXAaiolero (GakT MPUMEHEHUs Oc-
MapvBaeMoro IMpaBOBOrO aKTa;

r) TOKyMEHTa, TOATBEPXKIAMOIIETO MO3UIIMI0 OOpaTUBIINX-
cA;

J) KBUTaHIIMK OO0 yIulaTe TOCHOIILIWHBI;
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€) CITMCKOB CBHIETEJIeil U DKCIIEPTOB, KOTOPHIX HEOOXOMU-
MO, 1O MHEHMIO 3asBUTEJISI, 3aciylllaTh B CyIeOHOM 3acena-
HUM;

K) B clydasix, He TepIsIIIUX OTjaraTtejbCTBa, 3asiBUTENb
MOXET XOAaTaiicTBOBaTh nepen KOHCTUTYLIMOHHBIM CYIOM [0
MPUHATUSL pellieHus, yToObl Cym oOpaTwics K COOTBETCTBY-
JOIIMM OpraHaM WJIM JOJKHOCTHBIM JIMLIAM C TIPeIJIOKEeHUEeM
O TIPUOCTAHOBKE JEHCTBUS OCMaprvBaeMOro akTa, YTo pa3pe-
meHo Cymy cr. 42 3akoHa.

Ecnu obparieHre He COOTBETCTBYeT TpeOoBaHUSIM CT. 37
WIA K HeMy He ObLTM TPWJIOXEHbI JOKYMEHTHI, MpsSMO Mepe-
yucaeHHble B cT. 38 atoro KOHCTUTYLMOHHOTO 3aKOHa, CyI
He BIIpaBe OTKa3aTh B MPUHSITUM €ro K PacCMOTPEHUIO, TakK
KakK B CT. 43 mpuBedeH MCYEPIbIBAIONINIA, TO €CTh HE TMOiJie-
KallMi paclIMpUTEeIbHOMY TOJKOBAaHUIO TEpeYeHb OCHOBa-
Huil oTka3a. Ho 3T0 3asiBleHMe TakxkKe M HE MOXET ObITb
npuHATO CyaoM, MOCKOJBKY UMeeT HelOCTaTKM, KOTOpble MO-
I'yT OBITh YCTpPaHEHBI TOJBKO CaMMM 3asiBUTeseM. [loaTomy
3asBUTEJIb MPOCTO NOKEH YCTPaHUTh UMEIoIIMecs Heaoue-
Thl B OOpallleHMM M TIOCjie 3TOr0 BHOBb MOXET HampaBisTh
Marepuasibl B KOHCTUTYLIMOHHBIN Cyl, a YTOObI 3TUX Hemode-
TOB HE OBUIO, aaBOKAT JOJDKEH MOAKITIOUUTCS K COCTaBJICHUIO
JIOKyMEHTOB Ha TepBOHAYAIbHOM 3Tare.

AIIBOKAT M €ro JOBEpUTENb BIIpaBe TaKxXe He corja-
CUThCST ¢ pelleHUeM cekpetapuata Cyma O HECOOTBETCTBUU
oOpalieHUs TpeOGoBaHMSIM 3aKOHAa M HacTauBaTh Ha pac-
CMOTpEeHUM Jeja o cymectBy. B atom ciaydyae B Cym momk-
HO OBITh TOJAHO COOTBETCTBYIOIEE 3asiBJIEHUE, B KOTOPOM
HeoOXoArMMO OOOCHOBaTh CBOE HECOINIacHe C IO3WIUEe CeK-
pertapuata. [laHHoe 3asBieHue U obOpameHue B Cym MpoBe-
PSIOTCS Cylbeil MM HECKOJBKUMU CYIObSIMHU, W Pe3yJbTaThbl
MPOBEPKU JOKJIAABIBAIOTCSI Ha IJICHAPDHOM 3acelaHUMu CO-
ctaBa Cyla He To3gHee Mecsila CO JHS MOCTYIUICHUS 3asiB-
nenus. Eciu pelneHue cekpetapuara OydeT MPU3HAHO HEO-
6ocHoBaHHBIM, Cylo BBIHOCUT pellicHHME O IIPUHSITUM obpa-
meHus1 K paccmorpeHuto. Eciam Cym courter, 4TO CeKperta-
puar mpaB, TO 3TO TOXe MoATBepxaaeTcs peineHueMm Cyna,
KOTOpOE YK€ OKOHYATEJIbHO M TMEPEeCMOTPY He ITOIJIEKHUT.
3aceganusa KOHCTUTYLIMOHHOTO Cylda MOIYT OBITb OTKpbI-
TBIMU WM 3aKpbIThiMU. Eciu paccMmaTpuBaloTCsl CBEIEHMUS,
KOTOpbIE MOTYT TOBpPEIWUTh KJIWEHTY B pe3yJbTaTe OrJjac-
KM, agBOKAT MOXKET XOJaTaliCTBOBaTb O 3aKPBLITHIX Cyde0-
HBIX 3aceJaHMsIX.

To ke mMeeT MeCTo, eCIM BOIIPOC KacaeTcsl TocydapCTBEeH-
HOU MJIM BOGHHOM TalHBI.
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Ecnu B xone 3acemaHnii KOHCTUTYLIMOHHOTO cyda 3asiBUTE-
JIO WIM aJBOKaTy TOTPeOyIOTCSl MOTOJHUTEIbHbIE CBUICTENN
WY IOKYMEHTBHI, TO OH BIpaBe OOpaTUTLCS C XONaTailCTBOM
00 uX BBI30BE WM MCTpeboBaHUM AOKyMeHTOB. He Bce xoma-
tafictBa Cyn 00s13aH YIOBJIETBOPSATh, HO €CJIM OHO OCTATOYHO
MOTUBUpOBaHO, To Cya, Kak MpPaBWJIO, €ro yIOBJIETBOPSIET.

9.3. Cyne6Hoe pa3dupatenbcTBo B KOHCTUTYLMOHHOM
cyne PO

CynebHoe pa3oumpaTteibcTBO B KOHCTHTYIIMOHHOM CyIe
MPOUCXOUT, KaK MpaBUJIO, HA OCHOBE COCTSI3aTeJIbHOCTH (32
HCKJTIOUeHUEM Jiel O TojiKoBaHMM KoHcTutyium).

B HEKOTOpBIX IOPUAMYECKUX MCTOYHUKAX ITOSIBUJIOCH MHE-
Hue, yTo npoiecc B KOHCTUTYIIMOHHOM cylde OTIM4Yaercs OT
JIPYTUX TIPOIIECCOB TE€M, YTO CTOPOHBI CBSI3aHBI KaK ObI OOIIei
LIEJIbI0O B BUJIE OTCTAaMBAaHUSI KOHCTUTYIIMOHHBIX TOJIOXEHUM,
HO ¢ pa3HbIX mo3uimii. CauTaeM 3TO ITOJIOXKEHWE TTPUHIIATIV-
aTbHO HEBEPHBIM, T.K. KOHCTUTYLMOHHBII TMpOLECC HE MeHee
HaNpsDKeH M BHYTPeHHE HaroJHEH KOHMJIUKTaMU, YeM JIHo0oi
Jpyroil. DTUM oripenessieTcs To, 4yTo K mpoiieccy B KoHcTuty-
IIMOHHOM Cy/I€ aIBOKaT JOJDKeH TOTOBUTHCS eIle Oojee TIa-
TeJIbHO, YeM K OOBIYHBIM IpolieccaM, T.K. pelleHue, KOTOpoe
OH TIOJy4YaeT, PaclpoCTpaHsSIeTCss He TOJbKO Ha ero KJIMEHTa,
a MOXeT 3aTpOHYThb OojbiMe Macchl Joneit. [lostomy B mpo-
1ecce HeOOXOMMMO YIMTHIBATh BCE: KBATM(PUKAIIUIO CYlIel, KBa-
JTdUKaLMIO OPYTMX YYaCTHMKOB Ipoliecca, MMPOBYIO TNpPaK-
TUKYy WU T.I.

B cynebHOM 3acegaHUM HEOOXOAMMO CTporo coosoaarsh Per-
JaMeHT KOHCTMTYLMOHHOro cyga. BTO OTHOCUTCS KakK K 00-
paleHu0 K cyabsiM («Bamra decth», «YBaxaembiii Cymdy,
«YBaxaeMblil cynbsi», «YBaxkaemblii IlpencenarenbCcTBylO-
muif), TaKk U K BemeHWo neiaa. B KoncrutymmonHOM cyne
HeJb3s1 CChLIAThCS Ha JOKYMEHTBI M OOCTOSITENbCTBA, HE HC-
clegoBaHHble KOHCTUTYLIMOHHBIM CYIOM B CyneOHOM 3acema-
HUU, HEb3S NeNIaTh MOJUTUIYESCKUX 3asBIICHUI, HEIb3s HO-
MyCKaTh OCKOPOMTEIBLHBIX BBICKA3BIBAHWI B OTHOIIEHWH TO-
CYyIapCTBEHHBIX OPraHOB M MX JOJDKHOCTHBIX JIMII, OOIIECTBEH-
HBIX OOBEOVHEHUI M OTIOEIbHBIX TIpaxkKIaH.

Heobxonumo ysacHutb, uto PernmameHT KOHCTUTYLIMOHHO-
ro cyda 3alpelaeT CyabsM IpepbiBaTh YbU-IMOO MOKAa3aHUS
peIINKaMU WX KOMMEHTapUSIMU.

Ecnu mpencraBurteneil B mpoliecce HECKOJbKO, TO amaBO-
KaT, KaK 0ojiee OMBITHBIN, MOKEH B3SITh Ha ceOS (QYHKIINU
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KoopauHanuu aevictBuit. HeoOxomumo 3apaHee ompeacauTb
pOJIM yYACTHUKOB, YTOObI OHM MOIJIM YETKO M3JOXUTh (ak-
Thl U MPEAbIBUTH NOKYMEHTBI B HEOOXOOIMMOW MOCJIeN0Ba-
TEeJIbHOCTU. ANBOKAaT NOKEH KOHTPOJMPOBATh MOJHOTY OC-
BEIIEHUST TMPOOJEeMbl U TOMOJHSTh, €CIU 3TO HEOOXOAUMO.
Oco0oi1 TeNMKAaTHOCTU TpeOyeT 3asiBIeHWe 00 OTBOIE CYIbH.
DTy 4acTh 3amayM JIy4yllle BCEro B3STh Ha cebs aaBOKary.
Heobxonnmo moMHMUTB, 4TO B KOHCTUTYLIMOHHOM Cylie HEJb3sI
BBIPA3UTh HemoBepHe BceMy coctaBy cyda. Jpyroro Koncrtu-
TyLIMOHHOTO cyna B Poccum HeTr. MOXHO BbIpa3uTh HEIOBe-
puUe TOJIbKO KaKOMYy-HUOyIb Cydbe Ha OCHOBAHUSX, CTPOTO
MepevyucaeHHbIX B 3akoHe. B oTiauuue OoT Ipyrux cyaoB, B
KOHCTUTYLIMOHHOM Cy/ie MOXET OBITh €Ille OCHOBaHME — y4a-
CTHE CyIbd B IIPUHSATUM OCIApMBAEMOIO akKTa.

OtBon cynpM B KOHCTUTYLIMOHHOM TIpOLiecCe BO3MOXEH Ha
JIIO0OM CTanuu.

Kak u B moboM Tipolecce, B KOHCTUTYLMOHHOM HMMeEET
MECTO BBICTYIUIEHME CTODOH, 3asiBIEHWE XOAaTalCTB, 3aKJIIO-
YUTEIbHOE BBICTYIUIEHUE anBoKaTa. OTIW4yue COCTOMT B TOM,
YTO TOC/Ie TOro, KaK COCTOSUIOCh MTOTOBOE DPEIIeHHUE IO Jey
WM BBIHECEHO OIlpeneieHrne 00 OTKasze B IMPUHSITUM BOMpoca
K pPacCMOTPEHMIO, agBOKaT MOXET OOpaTUThCS C XOomaTaii-
CTBOM 00 odummanipbHOM pasdbsicHeHUM akta Cymga, eclim He
SICHA €r0 CyTb B IIEJIOM WJIM OTIEJIbHbIE MOJOXEHMUSI.

Kak n B moboM apyrom Iipoliecce, 3aKOH IPedOCTaBJIsSICT
MpaBO y4yacTHMKaM IIpoliecca 3HAKOMUTBCSI C MPOTOKOJIOM U
creHorpamMoi 3acemaHusi Cyma U NPUBHOCUTb B HUX CBOM
3aMevYaHusl.



MABA 10. AABOKAT B YIrOJIOBHOM NPOLIECCE

10.1. MNpaBoBbie OCHOBbI AEeATEIbHOCTU aABOKaTa
B Yro/IOBHOM npouecce, UX 3HauyeHue U pa3BuTue

Konctutyniust PO rapaHTupyeT KakaoMmy TpaBO Ha 3allly-
1y. Ct. 45 n. | rnacur: «[ocymapcTBeHHast 3allluTa TMpaB U
cBOOOI yesoBeKa U rpaxnaHuHa B Poccuiickoit Denepanyn ra-
paHTupyercsi». A B cT. 48 4. 2 3anucaHo: «Kaxnpiii 3amep-
JKaHHBIN, 3aKITIOUEHHBIN TON CTpaxy, OOBHHSIEMBI B COBEpIIIC-
HUU TIPECTYIUICHUS] MMEET TPaBO TOJIb30BaThCSI TTOMOIIBIO all-
BOKaTa (3alllUTHMKA) C MOMEHTAa COOTBETCTBEHHO 3alepKaHWsl,
3aKJTIOYEHUST TION CTPaXy WM TIPEIbSIBICHUS OOBUHEHUS».

[IpaBo Ha 3amUTy — 3TO peaybHAs BO3MOXHOCTbH TIOJTY-
YeHUST KBAIMDULIMPOBAHHON IOPUINYECKON ITOMOIIN. 3aIuT-
HUK JOJDKEH CIeOUTh 3a MIPaBUIBHBIM COOJIOACHHUEM BCeX
MpolleccyaqbHbIX TIPaBUJI, 4YTO TO3BOJISIET Y€ C MOMEHTa
3a7epKaHusI CIEAUTh 3a COOJIONEHMEM IIpaB ITOA3AIIMTHOTO
M HE JOITyCKaTh B OTHOIIEHWM HEro HapyIIeHWI 3aKOHa.

C momeHTa oOpa3oBaHUs cyBepeHHOro Poccuiickoro rocy-
mapctBa B 1991 r. coOmomeHuWe MpaBa Ha 3alllMTy MPOILIO
SBOJIIOLIMOHHBIA ITyTh, T.K. 10 1991 r. y OOBUHSIEMOro 3alllUT-
HUK TOSIBJISUICS Ha MOMEHT OKOHYaHWS TMpeIBapUTEIbHOTO
crenctsusi. B 1992 1. 6bum BHeceHBl M3MeHeHus B YIIK,
KOTOpBIE JIOMYCTWIM 3alllMTHUKA C MOMEHTa NPEeIbSIBICHUS
OOBUHEHUS WU OOBSIBICHUSI IIPOTOKOJIA O 3alepXaHUM B IIO-
panke cr. 122 VIIK (r.e. Kak Momo3peBaeMoro), 4tro yKasbl-
BaJIO Ha CTpEMJICHUE TOCYIapCTBa CJIeI0BaTh KypcOM Ha ITOCT-
pOcHME IEeMOKPAaTUYECKOrO OOIeCTBa, IIE 3allluTa IpaB Yello-
BeKa rapaHTHpOBaHa 3aKOHOM, T.K. ITOKa 3aJepXKaHHbIM OCTa-
ercs1 0e3 3alUThl, MPOUCXOJAAT MHOTOYUCICHHBIE HapYIIECHUSI
(Hemo3BOJIEHHBIE METOIBI NOIPOCa, OYHBIE CTAaBKU W IPYyTrHe
MpollecCyallbHble JCMCTBUSI C HapyIIeHWeM 3aKoHa W T.I.).

[TomoOHBIE NEWCTBUS CTaJIM COLIMAJIBHO OINMACHBI K Havamy
90-x rr. XX B., T.K. B€IM K MHOTOYMCJICHHBIM HapylIeHUSIM
KOHCTUTYLIMOHHBIX IIpaB U CBOOON rpaXIaH U B KOHIIE KOH-
1I0B MOIJIM CIIPOBOLIMPOBATH COLIUAIBHBIN B3PHIB. UTOOBI 3TOTO
He TIPOM30INIO, W OBUIO BHeceHO m3MeHeHme B YIIK. Bto, B
IIEJIOM, COOTBETCTBOBAJIO MEXIyHAapogHOW mpakTuke. IIpaBo
Ha 3allUTy COAEPKUTCSI BO MHOIMX MEXIYHAPOMIHBIX IIPaBO-
BBIX aKTaX M aKTMBHO IpuMeHseTcs. Kakue e 3To akThI?
BceoOlias neknapaliysl TpaB 4ejaoBeKa, MpuHsATas [eHepanb-
Hoii Accambieeit OOH 10 mekabps 1948 r.; IlakT o mpaBax
YyesloBeKa, MPUHATBIA 16 mekabpst 1966 r. ['eHepanbpHOil Ac-
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cambneeit OOH. Dtn mosoxeHUsT Takke OBLIM 3aKperUIeHbI
B Jlekyapanuu IIpaB M CBOOOH 4YejioBeKa M TpaXIaHMHA OT
22 Hosiops 1991 r., nmpuHsaroit B Poccuiickoit Menepaiiuu.

Bcemu aTtMMm aktamMu OOYC/IOBJIEHO y4acTue aaBoKaTa B
Ka4yecTBe 3alllUTHMKA OOBMHSIEMOTO, ITOA03PEBAEMOro, ITONCY-
IAMOro. DTO ydacTue SIBJISIETCSI OMHMM M3 KOHCTUTYLIMOHHBIX
MPUHIUIIOB U HEOOXOAUMBIM (DaKTOPOM CIIpaBEAJIUBOTO U 3a-
KOHHOTO pacCMOTPEHMSI yrojioBHoro aena. IlpaBa, KoTopwbi-
MM HafelaeTcsl aaBOKaT IS BBINOJHEHUSI CBOMX OOSI3aHHOC-
Teil, BXOISIT B Ka4eCTBE COCTABHOM YacTH B coluepkaHUe IIpaBa
Ha 3amuTy. VX HapylleHWe cuuTaeTcsl TpyObIM HapyllleHHeM
MpaBa Ha 3allIUTy M BCEraa BeAeT K OTMEHE CyIeOHOro pere-
Hus. D10 pasbsicHua cydaMm Ilienym BepxoBHoro cyma PO B
n. 17 IlocraHoBnenus ot 31 okTabpsg 1995 r. Ne 8 «O
HEKOTOPBIX Bopocax mpuMeHeHust cyniaMmu KoHcturyumu Poc-
cuiickoit @enmepaliii MPU OCYILECTBICHUU TIpaBoCyausi». «B
cootBeTcTBUM € 4. 2 cT. 48 Koncturtyuuu P® u Ha ocHoBa-
Huu ct. 47 YIIK PC®CP, kaxnbiii 3amepXaHHBIM, 3aKJII0-
YeHHBIH TOJ CTpaxy MMeeT IPaBO TMOJb30BAThCSl MTOMOIIBIO
agBoOKaTra C MOMEHTa OOBSIBICHMSI €My IIpOTOKOJa 3aaepXKa-
HUSI WIN TIOCTAaHOBJIEHMUSI O TIPUMEHEHUY MEPHI IIPeceYeHMs B
BUJIE 3aKJIIOUCHUS TIOM CTpaxy, a KaXIblii OOBMHSIEMbBIII — C
MOMEHTa MpeabsiBlIeHUs] o0BUHeHUs. [Ipyu HapylieHUn 3TOro
KOHCTUTYLIMOHHOTO ITpaBa BCe MOKa3aHUs 3aAepKaHHOTOo, 3aK-
JIIOYEHHOTO IIO[ CTpaxy, OOBMHSIEMOTO M Pe3yJbTaThl CJIe-
CTBEHHBIX ACHCTBMIA, MPOBOIUMBIX C €r0 y4acTHUEM, HOJIKHBI
paccMaTpuBaThCsl CyIOM KaK J0Ka3aTelbCTBa, MOJYyYEHHbIE
C HapylieHMeM 3akoHa». Jlajee B pa3BUTHE 3TOTO IOJIOXKE-
Hus Boickasayicss KoHncruryimonssiii cyn P® B IlocraHosie-
Hun ot 27 uroHs 2000 r.

B HeM ObUIO cKa3zaHO, YTO 3allIMTHUK-aABOKAT JOJIXKEH
OBITH TIpeNCTaBIeH 3a7ep>KaHHOMY C MOMEHTa (hbaKTUIECKOTO
3a7iep>KaHs W TOCTABJIICHWSI B MWJIMLIMIO WJIWA IPYToil TpaBoO-
OXpaHUTEIbHBIII opraH. B aTom cilydyae HampsiMylo IO IIpH-
Hatus HoBoro YIIK crana neiicrBoBath cT. 48 4. 2 KoHctu-
tyuuu P®. B nHoBom YIIK P® B cT. 49 npsiMo roBopuTtcs,
YTO 3aIIMTHUK, KOTOPBIM SIBIISIETCS agBOKAT, TOITyCKaeTcs K
y4acTHMIO B Jiejie, B TOM YMCIIE C MOMEHTa (DaKTUYECKOIO 3a-
JIepxXaHus JIUla, T.e. HEMEMJICHHO.

Oco0o cieoyeT OTMETMTh IIPaBOBOE OOECIIeYeHWE MPUHIIM-
1a IMpe3yMILIUU HEBUHOBHOCTH.

B 4. 1 cr. 49 Koncturtyuun P® 3amumcano: «Kaxmgbiit
OOBUHSIEMBIII B COBEPIUCHUM IPECTYIUICHUS] CYMTACTCS HEBU-
HOBHBIM, ITOKa €r0 BUHOBHOCTh HE OyJeT J0Ka3aHa B Iperyc-
MoTpeHHOM DenepajibHbIM 3aKOHOM IOPSAKE M YCTAHOBJIEHA
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BCTYITUBIIIMM B 3aKOHHYIO CHJIy TIPUTOBOPOM cyma». Ilpe3ym-
MU HEBUHOBHOCTU BbIpaxkaeT co0Oii HE TMYHOE MHEHKE TOTO
WJIM MHOTO JIMIia, BEmylIero MpoM3BOACTBO MO Jely, a 00beK-
THBHOE ITPaBOBOE IOJIOKEHME.

Kak cnenyer u3 toii ke cr. 49 4. 2, «OOBUHSIEMBIII HE
00s13aH /10Ka3bIBaTh CBOI0 HEBUHOBHOCTb».

[Tpe3ymILms HEBUHOBHOCTH CJIY>KUT HE TOJBKO rapaHTHUE
OT HEODOCHOBAaHHOTO OOBMHEHUSI M OcyxXjaeHus. be Tpebosa-
HUSI O HECOMHEHHOM JOKa3aHHOCTW OOBWMHEHHWS U UCTOJKOBA-
HUM HEYCTpaHWMBbIX COMHEHMiIl B TOJIb3y OOBMHSIEMOIo Halle-
JIUBAIOT OpraHbl rocygapcTBa Ha OOBEKTHBHOE, OeCIpUCTpacT-
HOE YCTaHOBJIEHWE OOCTOSITEJILCTB Jiea, Oe3 4ero HeBO3MOX-
HO ODOCHOBaHHOE W CHpaBeUIMBOE pPElIeHUE Jeia CYIOM.

OTKJIOHEHUE B CTOPOHY OT TNMPUHIMMA TPEe3yMIILUN HEeBU-
HOBHOCTM BEIET K HapylIEHUIO 3aKOHHOCTH B MPaBOCYIUU U
VIIEMJIEHUIO TpaB UM 3aKOHHBIX MHTepecoB rpaxnaaH. [lpuH-
LIMIT TIPE3YMITILIMM HEBUHOBHOCTM SIBJISIETCSI OCHOBOIOJIAraro-
IIMM JJISI BCSIKOTO LIMBUJIM30BAHHOTIO TOCYIapCcTBa, OH 3aru-
CcaH BO BCEX MEXIyHapOIHbBIX IMaKTaX O IpaBax M CBOOOmAX
YyesoBeKa.

B VIIK P® npuHiuny npe3yMmMIiuMd HEBUMHOBHOCTHU MO-
CBAIlleHA CT. 14, KoTopas Ijacur:

«1. Obsunsaemblii cuumaemcsa HEBUHOBHbIM, NOKA €20 BU-
HOBHOCMb 6 co8epuleHUlU npecmynieHus He Oydem 0okazauma
6 npedycmompennom YIIK nopsdke u ycmanosrena eécmy-
NUBWIUM 8 3AKOHHYIO CUAY NPU20BOPOM CYOa.

2. Ilodo3pesaemblii uaru o68uHsieMvlll He 0053aH 00Ka3bl-
6ambv c60H HeeuHO8HOCMb. bpems dokazvieéanus 0068uHeHUs
u onpoegepiucerusi 0060008, NPUBOOUMbBIX 6 3auiumy nodospe-
8aemoe0 uau 008UHAEMO20, AelHCUM HA CMOPOHe 008UHEHUS.

3. Bce commuenus 6 6uHo8HOCMU 008UHAEMO20, KOMOpbLE
He Moeym Obimb ycmpameHvl 8 NopsaodKe, YCMAaHOBAECHHOM
VIIK, moakyomcs 6 noav3y 008UHAEMO2O.

4. ObsunumenvbHblil NPUOBOP HE MONCEm OblMb OCHOBAH
Ha NpeodnoaodCeHusx.»

Bce o™ MojioxxeHUs1 TakKe COOTBETCTBYIOT MEXIyHapoJ-
HOMY TpaBy M OOIIENMpPU3HAHBI MUPOBBIM COOOIIIECTBOM.

B VIIK P® 3akperuieH psii MpaBOBBIX MPUHIIMIIOB, KOTO-
pble BOCIIPOM3BOAST U Pa3BUBAIOT KOHCTUTYLIMOHHBIE MpaBa
U CBOOOIBI I'paxklaH: YBaXE€HHUE YECTU U JOCTOMHCTBA JIMYHOC-
11 (c1. 9 YIIK), HenpukocHOBeHHOCTh TuyHOCTH (cT. 10 YTIK),
oxpaHa TpaB M CBOOON YeloBeKa, TpaXkJaHWHA B YrOJIOBHOM
cynonpousBoacTtse (cr. 11 YIIK), HENMpUKOCHOBEHHOCTH KM-
muma (ct. 12 VIIK), taitna mepermicku (ct. 13 VIIK), obGec-
nedyeHue Ipasa Ha 3amuty (cr. 144 VIIK). Takum oGpasom,
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npaBoBasi 0a3za IJIsl JOESITeJbHOCTU agBoKaTa B YTOJOBHOM
CYIOTPOU3BOJCTBE OCHOBaHA Ha MEXIyHapOTHOM IpaBe, KoH-
ctutyuu PD u pa3BUTOM TeKyllleM 3aKOHOIATENIbCTBE, 4TO
MO3BOJIUT D(PDEKTUBHO OCYLIECTBASATH 3alUTY MpPaB U CBO-
0on rpaxiaH U B KOHEYHOM MTOTe CMOCOOCTBOBaTh MPaBOCY-
A0 — CIpaBeUIMBO pa3pellaTh YroJOBHBIEC jena.

10.2. YyacTue agBokaTa Ha cTaguv npeaBapuUTesibHOro
cnepcreus

Ha cramuu mpenBapuTeNIbHOTO CJIEICTBUS IESITEIbHOCTD
aJBoKaTa B KauyecTBe 3alllUTHMKA MOJDKHA OBITh HampaBjieHa
Ha OKa3zaHHUE IIPaBOBOIM IOMOIIM OOBHUHSIEMOMY WJIU IOOO3pe-
BacMOMY, OXpaHy €ro IpaB M 3aKOHHBIX MHTEPECOB.

C MoMeHTa J0ITycKa K y4JacTMIO B JeJie 3alllUTHUK BIIpaBe:

1) uMeThb ¢ TIOHO3peBaeMbIM, OOBUHSIEMBIM CBUAAHUS B CO-
OTBETCTBUM C M. 3 4. 4 cT. 46 u . 9 u. 4 cT. 47 VIIK P®D;

2) cobuparb W MPEACTaBIsSITh NOKa3aTeIbCTBa, HEOOXOMU-
MbI€ JUISI OKa3aHWs IOPUINYECKON MOMOIIM, B MOPSIAKE, yC-
TaHOBJIEHHOM 4. 3 c1. 86 YIIK P®;

3) mpuBJieKaTh CIICLIMAJIMCTa B COOTBETCTBUM CO CT.
58 VIIK PO®;

4) mpuCyYTCTBOBaTh MPU MPEAbSIBICHUU OOBUHEHUS;

5) ydacTBOBaThb B JOIpPOCE ITOAO3PEBAEMOIO, OOBUHSIEMO-
ro, a Takxke B MHBIX CJICACTBEHHBIX ICWCTBUSIX, IPOU3BOMM-
MBIX C Y9acCTHEM IT0J03PEBAaeMOro, OOBMHSIEMOIO JIMOO IO €ro
XOIaTaliCTBY MM XOAATaMCTBY CaMOTro 3alllMTHMUKA, B IO-
psaake, ycraHoBieHHoOM YIIK P®;

6) 3HAKOMUTBLCS C IIPOTOKOJOM 3aJepKaHUs, ITOCTAHOB-
JICHWEM O IPMMEHEHWN MepPhI IIPECEUCHUSI, IIPOTOKOIAMHU CIIC-
CTBEHHBIX NEHCTBUI, MPOU3BEACHHBIX C y4acTHUEM IOI03pe-
BaeMOro, OOBMHSIEMOIO, MHBIMU ITOKYMEHTaMU, KOTOpPEIE
MPEOBSIBISINCH JTUOO MOJDKHBI OBUIM MNPEIbSABISITHCS IIONO-
3pEBAEMOMY, OOBMHSIEMOMY;

7) 3HaKOMMTBCSI IO OKOHYAHUU IIPEIBAPUTEIHLHOTO pac-
CJIeIOBaHUs CO BCEMM MaTepHajiaMU YIOJIOBHOIO Jieja, BBIIM-
CBHIBAaTb M3 YTOJIOBHOIO Jejia JIIoOble CBEICHUSI B JIOOOM OOBe-
Me, CHMMAaTh 3a CBOM CUET KOIMMM C MAaTepHUaiOB YrOJOBHOTO
neja, B TOM YHUC/IE C ITIOMOIIBI0O TEXHUYECKUX CPEACTB,;

8) 3agBIATH XOoIaTaliCTBa U OTBOJBL;

9) y4acTtBOBaTh B CyIeOHOM pa30MpaTebCTBE erJ'IOBHOFO
Jejla B cygax IIepBOii, BTOpOM M HAA30pHOM MHCTAHLWiI, a
TaKXKe€ B PACCMOTPEHUM BOIIPOCOB, CBSI3AHHBIX C HCIIOJHEHU-
€M TIPUTOBOPA;
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10) mpuHOCUTD XajoObl Ha meicTBus (Oe3meiicTBUE) U pe-
IIeHWs1 AO3HaBaTelisd, CJeAoBaTeNIsl, IPOKypopa, CyJa W yda-
CTBOBaTh B MX PAaCCMOTPEHUU CYIOM;

11) ucnonb3oBaTh MHBIC HE 3allpellicHHbIC CPEACTBA U CIIO-
coObl 3alIMUThI, ycTaHOBIeHHble YIIK P®.

PaccmoTpum 3T TIyHKTHI OoJiee IMOAPOOHO.

1. CBumaHMs C 3amep>KaHHBIM COCTABJISIOT JOBOJBHO CIie-
uuduyeckoe. cpeactso 3amuThl. Cr. 47 YIIK P® Bnepsbie
MIPOBO3TJIaCHIa TO, YTO 3AIMUTHUK HE TOJBKO OGHINAIBHO
MMeeT IIpaBO BCTPEYAThCSl CO CBOMM MOI3AIIUTHBIM HaeIUHE
B J1000E BpeMsI, HO M JejaTh 3TO IO IEPBOro AONpoca. DTo
MO3BOJISIET BBIPA0OTAaTh €OVMHYIO TMO3UIIAI0 M IIOATOTOBUTHCS
K l-My mompocy. I[lepBblii mompoc — oO4YeHb BaxkKHasl CTagus
CJIEACTBUSI, U OT TOrO, KaKOW OymeT Mo3uILusl OOBUHSIEMOIO U
€ro 3alllMTHUKA, 3aBUMCUT JaJIbHENIIIee paccieoBaHKe 110 JIey.
KondunenmnmaasHOCTh Oecenbl moapa3yMeBaeT 3aIlpeT Ha Mpo-
BeJCHME OIEPAaTMBHO-PO3BICKHBIX MEPONPUSITUI TEXHUYECKOTO
M MHOIO XapakTepa B LEJsAX IOJydeHHs] MHGOPMALMU O CO-
JIepXXaHUW Oecelbl.

CBUIaHU ¢ MOJ3AIUTHBIM, OOBHHSIEMBIM WJIM IOIO3pE-
BaeMbIM IIPOU3BOASTCS B IOpsAKe, ycraHoBIeHHOM Denepaiib-
HBIM 3akoHOM 1995 1. «O comep:KaHWU TIOH CTpaxeil ITomo-
3peBacMbIX U OOBUHSIEMBIX B COBEpILICHMU TPECTYILICHUI».
Ha ocHoBaHuM 3TOro 3akoHa CBUAAaHWE IPEIOCTABIsIETCS af-
BOKATy IO IIPEAbSBICHUIO OpAepa IOPUANYECKON KOHCYJIbTa-
O, TIOATBCPXKIOAIOIICTO ITOJTHOMOYMS aJBOKaTa B Kad€CTBE
3amMTHUKa. OOHAKO B HACTOsIIee BpeMs IS TOJIYYeHMUS
CBUIAHUS C TMOA3ALIUTHBIM HEOOXOAMMO TMOJYYUTh MUChbMEH-
HOe paspellieHUe ciieaoBaTesisi, B MPOU3BOACTBE KOTOPOTO Ha-
xoautcd Aeno. IloaTomMy agBOKAT BBIHYXKIEH, ITOJIY4YMB OpIEP
IOPUANYECKO KOHCYJIbTAllUKM, OOpallaThcsd K CIEIOBaTeNlio C
XOJaTaliCTBOM O MPEAOCTABICHUN €My CBUAAHUIA C IOA3AINT-
HBbIM. HaHHOC IMMOJIOKCHUE SBJIACTCA aTaBU3MOM IIPOLLIOTO,
KOTJa cjeloBaTellb pelllai, MPeIoCTaBIsATh CBUAAHWUS WU
HeT. Ceiluac 3TO AOKHO HOCHUTh YBEIOMUTEIbHBIA Xapak-
Tep, a cliefoBaTellb JOJDKEH AaBaTh He pas3pelleHHe, a IOJ-
TBEPXKIACHUE MMOJTHOMOYMIT MMEHHO 3TOro aJBoKara 6bITb 3a-
IIMTHUKOM M HaJIW4YUs opacpa B ACIIC.

lenu cBumaHus pa3auuHBI U 3aBUCSAT OT OOCTOSITENILCTB
Jiesia, 3Tana cleACTBUS U Ap.

ITpu mepBoii BcTpedye HEOOXOAMMO YCTAaHOBUTH IICUXOJIO-
rudyeckuii KoHTakT. Ecnu Bac mpurnacun He cam moazamiur-
HbIil, a €ero pOJCTBEHHUKM, TO XKeJaTeIbHO 3apydyUTbCSl UX
MUCbMOM K HEMy C MoTuBalMell BbiOopa Bac B kauecTBe 3a-
IUTHUKA.
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Hanee HeoOxonMMO OOCYIUTH MO3UIIMIO IO ey, CpeicTBa
3alIUThl, MMEIOLIMECs] T0Ka3aTeJlbCcTBA U TO, KaKMe goKa3za-
TEJbCTBA MOXHO COOpaTh KaK CJAEACTBEHHBIM IyTeM, TaK WU
aJiBOKaTy CaMOCTOSITEIbHO, B COOTBeTCTBUU co cT. 86 YIIK.

2. B Bomnpoce o cbope nokazaTebcTB HEOOXOAMMO MOMHUTD,
YTO JOKA3aTeJbCTBO BUHBI BAILIETO TOJ3ALIUTHOTO — 3TO LIEIU-
KOM U TIOJTHOCTBIO 3a/ada CJEeNCTBUS. 3amadya aaBoKaTa COCTO-
WUT B TOM, YTOObI TpeOOBaTh OT CJIEACTBUSI COOpa 10Ka3aTesIbCTB
U B HEBUHOBHOCTM €ro MOA3AIIUTHOro. A cOOp M0Ka3aTelbCTB
caMUM aIBOKAaTOM CJIeyeT BECTU C LIEIbIO TOATBEPXKIEHUS] OT-
CYTCTBUSI JOKA3aTeJIbCTB BMHBI, MMEIOIIMUXCS Y CIICACTBUS, T.€.
MPEIMETOM JI0Ka3bIBaHUS SIBJISIOTCS JIMIIL Te OOCTOSITEbCTRA,
* KOTOpbIE OIPOBEPraloT MpeabsiBieHHOe 00BUHeHUe. M eciiu paHb-
e JI0Ka3aTebcTBa, COOpaHHBIE aJBOKATOM, CTAHOBWIKUCH Ta-
KOBBIMM, €CJIM CJIEOBATE]Ib MX MPOLECCYalTbHO 3aKPEeruT, TO B
HacTosilliee BpeMsl 3TOro He TpedyeTcs.

3. Bonpoc 0 mpuBJeYEHUU JIOOOTO CIEeLUaTncTa MOXET
pelaThCsl B HACTOsIILIeE BpeMsl aJBOKATOM CaMOCTOSITEbHO
Y HE 3aBUCUT OT XeJlaHUs cienosaresiss. Cnenuaiuct — JULoO,
obJafaronee CreruaaibHbIMU 3HAHUSIMU, TPUBJIEKAEMOE IS
CONIENCTBUSI B OOHAPYXEHUU 3arpellieHHbIX K U3bSITUIO TIpes-
METOB U JOKYMEHTOB, NMPUMEHEHUS] TeXHUYECKUX CPEACTB B
WCCIEIOBAHUM MaTepuajoB YrOJIOBHOTO Jeia W T.II.

HccnenoBaHue, MpoBeJeHHOE CHELUUATUCTOM, HE SIBJISIETCS
JTIOKa3aTeJIbCTBOM, HO MOXET OBITb MOJIE3HO IIPU BBIABUXKE-
HUW BEpPCUl, Ha3HAYEHUU CyJIeOHOW IKCIEPTU3bl, OIpesese-
HUU Kpyra BOMPOCOB, KOTOpbIE HEOOXOAMMO 3aJaTh 3IKCIEP-
Ty, W T.IL

4. Tlpu npenbsiBAEHUU OOBMHEHMSI MPUCYTCTBYIOILWMA aji-
BOKaT 00s513aH O3HAKOMMUTBCS C TIOCTAHOBJIEHUEM O TpPUBJIEYE-
HUU B KadyecTBe OOBMHSIEMOTO, YSICHUTb €ro CYIIHOCTb, OIle-
HUTb MOTMBUPOBOYHYIO 4YacTbh. [locie oObsiBiieHMSsI MocTa-
HOBJIEHMSI alBOKAT JOJDKEH TMOTpeboBaTh CBUIAHUS HaelaMHe
CO CBOMM TOA3AIUTHBIM, T.K. €0 OYIIEBHOE COCTOSIHUE MO-
KET TIOMeIllaTh aAeKBaTHO OILICHUTh OOCTAHOBKY W TIPUHSITH
BepHoe pellieHue. Crenatb 3TO HEOOXOAMMO IO OMpoca.

Heobxomumo 1oMoYb €My yCTIOKOMTBCS, T.K. TEpPBBIE TO-
Ka3aHUSl HEPEJKO HOCAT OMNpeAeliIionIuii XapakTep Uisl To-
crpoeHusi 3amuThl. Eciau cienoBareib Bo3paxkaeT MPOTUB
TaKOro CBUIAHUS, 3TO SIBJISIETCS HApylIEHUEM 3aKOHa, O YeM
HEOOXOOMMO CHeNaTh 3asiBJAeHUE, a OT JOMpoca OTKa3aThCs.

5. 3apaua, crosilas Tepea aJaBOKaTOM MPU y4yacTUM B
JIOTIpOCe TI0J03PEBaEMOr0 WJIM OOBUHSIEMOTO, COCTOMT B TOM,
YTOOBI 00ECTIEYUTh MPOBEACHUE MOIMpPOCa B COOTBETCTBUM C
3aKOHOM, HE MOIMYCTUTh MIPUMEHEHMST TpyOOCTH, yrpo3, du-
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3UYECKOTO WJIM TMCUXWYECKOTO HACWJIMSI, CITOCOOCTBOBAThH BbI-
SIBJIEHUIO (DAKTOB, OMPABIBIBAIOIINX MOA3AIIUTHOTO UJIU CMSIT-
YalolMnX €ro BUHY.

Bpemst 1 mecto gompoca COOOMIAETCSI 3aIIUTHUKY CIIENO-
BaTeJieM 3apaHee JI0ObIM crocoboM (1o Tejedakcy, MUCbMEH-
HO U T.IL.).

B xonme monpoca agBokar, 3aliuinasi KJIWEHTa, BIpaBe Tpe-
pBaTh OOMPOC U TIOMPOCUTh CBUIAHWS HACAUHE C TMOA3AIIUT-
HBIM.

IIpn momnmucaHwy MPOTOKOJA 3alMMTHUK BIpaBe JAeaaTh
MUCbMEHHBIE 3aMeYaHUs MO MOBOAY TMPAaBWIBHOCTU U MOJHO-
Thbl 3alMCEN MOKA3aHUMN.

IIpucyrcTBre pyM NpPOBENEHWN CIENCTBEHHBIX NEWCTBUIA —
MpaBoO aJBOKAaTa-3al[UTHUKA, HO HE 00s3aHHOCTh. [loaToMy
€CJIU TPOBEACHUE CJICACTBEHHBIX ACUCTBUM 0e3 3alllUTHUKA
HeXelaTeJbHO, TO aABOKATy MPM BCTYIUIEHWU B JIEJIO PEKO-
MEHIYEeTCSl 3asIBUTh CJIENOBATEI0 XOAATaliCTBO B KOTOPOM
yKa3aTb, YTOOBI CJIEAOBATEb C HACTOSIIET0 MOMEHTAa HHWKa-
KUX CJIEACTBEHHBIX W MpOILECCyalbHbIX NEUCTBUII 0e3 yyac-
THUSI 3allIMTHUKA ¢ OOBMHSIEMBIM (ITOIO3pEBAaEMbIM) HE ITPOBO-
I U 3a071arOBpEMEHHO M3BEIa] aaBOKaTa O 1aTe U MeECTe
WX TIPOBEICHUS.

Pemienve 00 yyacTuy B MpPOU3BOACTBE CIIENCTBEHHBIX IEi-
CTBUI, TTPOU3BOAMMBIX C y4acCTUEM €r0 KJIMEHTa, aABOKaT IMpu-
HMMAaeT CaMOCTOSITEJILHO C YYETOM CBOMX BO3MOXKHOcTeil. Kpyr
TaKUX CIEICTBEHHBIX NEWCTBUI XeEIaTebHO OOCYIWTh COBME-
CTHO C TOJ3AIIUTHBIM €Ille MPU BCTYIUICHUM agBOKaTa B AEJO.

ITpu mpoBegeHUM CIIEACTBEHHBIX ACWUCTBUN BENETCS IPO-
TOKOJI, KOTOPBI MO OKOHYAHWUM TTOAIMCHIBAETCSI BCEMU ydJac-
THAKAMU.

B sTOM mpoToKojie MOXHO 3amucaTh 3aMedyaHus I10 TIpo-
BEICHUIO CIIEICTBEHHBIX JEWCTBUI, €CJIM OHU €CTh, YTOOBI BITOC-
JIEICTBUM MOXHO OBLTO OCITIOPUTH CJEICTBEHHBIE NEUCTBUS,
€CJIM OHM BBIMIOJIHEHBI C HApyIIeHWEM 3aKoHa.

6. TlonoxeHusT 3TOro MyHKTa KacaloTcs aaBoKaTa B CITy-
yae, eci OH BCTYNWJ B JEJI0 HE C MOMEHTA €ro BO30yXKIEeHUS
WIN 3aJiepXKaHus TOA3aIIUTHOTO, a Mo3Xe, U C ero rojaza-
IIUTHBIM TIPOBOIWJIMCH CJEACTBEHHbIE AEUCTBUS. AIBOKaTy
KaK 3allUTHUKY HEOOXOOUMO C 3TUMHU TOKYMEHTaMW BHUAMa-
TEJTbHO 03HAKOMMTBCS, YTOOBI COCTABUTH CBOE MHEHUE O NIEIE,
a 3aTeM M3JIOXUTh €ro MOMA3allIMTHOMY C LIE€JbI0O BbIPAOOTKU
€IMHOUN TIO3ULIMU TI0 JIEIY.

7. O3HakoMJIeHHE C MaTepuaaMM liejla — O4YeHb BaXKHas
cTanust CIeACTBUSI sl anBokarta. Ha 3Toil cTamuy OH MONHO-
CTBIO MMEET BO3MOXHOCTb M3YyYWUTh BCE COOpaHHBIE B Jeje JI0-
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Ka3aTeJbCTBA B OTHOILEHWU €ro MOA3AIMTHOTO M Ha OCHOBA-
HUU 3TOI OLIEHKU YTOUYHUTH MO3ULIMIO 3alluThl. O3HaKOMJIE-
HUE C MarepuajaMM YTOJIOBHOTO Jiejla MO3BOJISIET MPOBEPUTH
BCECTOPOHHOCTb, TOJHOTY U OOBEKTUBHOCTh ciieAcTBuUs. [lpu
3TOM HEO0OXOIMMO MOMHUTh, YTO YTOJIOBHOE JEJO0 TOJKHO ObITh
MOJIMCAHO U TIPOHYMEPOBAHO 00s3aTebHO PYYKOM, BCE IMO-
MMEHOBaHHbIE B HEM JOKYMEHTBI JOJKHBI OBITh MTPUOOIICHBI K
JieJly, a He TIpWIoXeHbl otaenbHo. [loanuchiBaTh rpaduk o3-
HaKOMJIEHMSI C YTOJIOBHBIM JeJIOM — IpaBO aJBOKaTa, a He
00$513aHHOCTb, T.K. 3TOT rpauK — padouyuii JOKYMEHT CJeno-
BaTesisl U HE MMEET JJIs1 3alllUThl HUKAKOTO 3HAYEHMSI.

8. 3agBieHue XoJaTaiiCTB M OTBOJAOB — BaXKHasl COCTaB-
Jisgtolias JesTeIbHOCTM alBokKaTa KakK 3allMTHUKa Ha cTa-
IV MpeaBapUTELHOTO CIEACTBUSA. XOAaTaliCTBO — 3TO opu-
LMajbHas Mpochk0a agBoKaTa O BBITIOJHEHUN KaKWUX-TU00 nei-
CTBUI WIM MPUHSATUM peuleHUsl. AIBOKaT BMpaBe 3asiBJSIThb
XoJlaTaiicTBa MO BCEM BOIpOCaM, UMEIOIIMM 3HauYeHUe MAJIs
3alIMThl CBOEro KjaueHTta. [Ipu 3TOM HEOOXOAMMO peabHO
OLICHUTh 3HAYeHUE XoJaTalicTBa M €ro 0OOCHOBAaHHOCTh. 3a-
IIATHUK JOJKEH MOHUMAaTbh, YTO €CJIM OH BBISIBUJ HapylleH
HUE WM CUMTAeT HEOOXOAUMbBIM UTO-TO CHeJaTh, OH OO0s3aH
3asIBUTh 00 3TOM XOJaTaiicTBO. 3alllUTHUK CaMOCTOSITENIEH B
BbIOOpE MOMEHTa M XapakKTepa 3asiBJeHHUs] XojaaTalicTBa, HO
KeJlaTeJbHO UX 3apaHee OOroBOPUTh C KJIMEHTOM. XojaTaii-
CTBO MOXET GBITH IMOJJAHO B YCTHOW M TMHCbMEHHOU (opme.

YcTHBIE XOHaTaiicTBa 3alMChIBAIOTCS CJIeI0BaTeeM B IPO-
TOKOJI CJIEACTBEHHBIX NEWCTBUIA, a MMMCbMEHHBIE ITPUOOIIAIOT-
cs K Jely.

CrnenoBaTeib 00si3aH pPacCMOTPETb XOAATAaliCTBO M JaTh
oTBeT. B ciiyuae oTkaza oH 00s13aH MOTHMBUPOBAThH €rO.

9. Bompoc 00 y4yactTum B cymneOHOM pa3OupaTenbCcTBe Oy-
JIET pacCMOTPEH OTHEIBHO.

10. 2KamoOb1 Ha nmeiicTBUs ciemoBaTells — omHa M3 (GopM
MOHYXIEHUS MTODKHOCTHBIX JIMII OCYIIECTBIISITH CJEACTBHE
KAa4eCTBEHHO, OBICTPO M B YCTAHOBJICHHBIE CPOKMU.

11. Yro KacaeTcsl MHBIX He3ampelleHHBIX METOHOB, TO
3T0 oOpalleHMe K OOIIECTBEHHOMY MHEHMIO 4epe3 CpelcTBa
MaccoBoii MHGOpMaLMK, MPUIJIallleHUe YAaCTHOTO JEeTeKTUBa
WA OPyre METOIbI, TIpUMEHsIEMbIE ¢ Y4eTpM YacTu 2 cT. 53
VIIK P®, xoropas IJIacCUT, YTO 3alllMTHUK HE BIIpaBe pa3-
m1allaTh JAaHHBIE IPEIBAapUTEILHOTO paccliefOBaHUsI, CTaB-
1IMe €My M3BECTHBIMU B CBSI3M C OCYIIECTBJICHUEM 3alllUThI,
€CIi OH ObUI 00 3TOM 3apaHee MpemynpexacH. 3a pasraiie-
HHUE NaHHBIX IIPEIBAPUTEILHOIO pacCiieIOBaHMUs 3allUTHUK
HECET OTBETCTBEHHOCTh B COOTBETCTBUM C 3aKOHOM.
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IIpu 3TOM anBoKaT JOKEH IMOMHHTBL, 4TO CT. 161 00s3y-
eT TpeXIe BCEro ciaemoBaTesIsI He pas3mialllaTh JaHHBIC TIpel-
BapUTEILHOTO CIIeACTBUSA. Bo BTOpOI 9acTH 3TOil CTaTbU Clie-
JIOBATeJII0 AAaeTCsl IPaBO IIPEAYIPEKACHMUS YIaCTHUKOB YIO-
JIOBHOTO CYIOIIPOM3BOACTBA O HEIOITYCTUMOCTH pasrjlallleHus
cBeneHuit. Ho HUTHe He HamMcaHO, YTO 3allUTHUK OOsSI3aH
JIaBaTh 00si3aTeNbCTBA HepasTJallleHUsl, M B 3TOM BOIIpOCE
TOYKa eIlle He ITOCTaBJIcHA.

10.4. YyacTve agBokarta B CyAe MEPBOM MHCTaHUUK

JamuTra B cyneOHOM 3acedaHUM — IIPOLIECC OTBETCTBEH-
HBIII M B cyap0Oe IOA3alllMTHOTO pelnaioiunii. BUHOBHOCTD,
Mepy OTBETCTBEHHOCTH, €CJIM BUHOBEH, 1 HEBUHOBHOCTH OKOH-
YaTeJbHO YCTaHABIWBACT WMEHHO CVII.

IMonroToBKa 3alIUTHUKA K CYICOHBIM CIYIIAHUSIM — IIPO-
1IeCC TBOPYECKUI M 3aBHUCSAIIUI OT MHOTHUX OOCTOSITEIBLCTB.

Bo-nepBbix, OT TOro, OCYIIECTBJISLI JIM aABOKAT 3allUTy
Ha IpeIBapUTEIbHOM CICACTBUM WM BBICTYIIMUI IO OCIIy He-
MOCPEICTBEHHO B CVIE.

Bo-BTOpBIX, OT TOTO, BEJl JU agBOKAT COOCTBEHHOE pac-
clenoBaHMe M coOMpall I KaKue-HHUOyIb J0Ka3aTelIbCTBa Ca-
MOCTOSITEIbHO WJIA HET.

B-TpeThrx, OT CTeNEHU CJIOXHOCTH CaMOro Jeja, JIMYHOC-
TA aJBOKaTa, €ro IOA3alUTHOIO M APYTUMX YYaCTHUKOB IIPO-
mecca.

YTo moikeH menaTh agBOKAT Ha CTaIWK TIOATOTOBKU K
TpOIIeCCy C Y9eTOM OOO3HAYECHHBIX OOCTOSITCITHLCTB?

1. TmarenbHO M3YyYWTh MaTepUalibl Aeia.

2. CdopMupoBarh IO3ULIMIO TI0 JENTY.

3. TloaroroBuTh NMHUCHMEHHBIC XOHATAMCTBA.

4. M3yunth M COMOCTaBUTb C MaTepHajlaMU Jiejla COOpaH-
Hble UM JIMYHO JTOKa3aTeJIbCTBAa, OCOOEHHO Te, KOTOPEIE CO-
OpaHbl MOCje OKOHYAHUS MPEIBapUTEIIBHOIO CJEACTBUSI.

5. IloaroToBuTh, €CIM BO3MOXHO, aJbTepHATHUBHBIC 3a-
KJIIOUEHHUST CIIeIIUAIMCTOB.

6. BoIpaboTaTb TaKTHUKY BeACHHS 3alIMTHI B CyIeOHOM
3acelaHuM.

PaccMoTrpuM 3TH mo3unum Oojiee yriayoJIeHHO.

1. TwaTtenbHOe M3yYeHUE MaTepUasiOB Jejia, IMpeXae Bce-
ro, HeoOXOOMMO HAayaTh C M3Y4eHUS] OOBMHMTEIHHOIO 3aKJIIO-
yeHHus. B 3TOM mpoleccyarbHOM IOKYMEHTE (POPMYIHPYETCS
OKOHYAaTeJIbHOEe, TOJIHOe OOBMHEHWE MOA3aIIMTHOIO, a caMoe
[JIAaBHOE B HEM TO, YTO YKa3bIBaeTCs, Ha YeM IIOCTPOCHO 3TO
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OOBMHEHME M KaKHue OKa3aTelIbCTBA CJIEA0BATEIb IIPUBOIUT
B €ro0 00OCHOBaHUE.

OOBMHUTENIEHOE 3aKJIIOUEHHE — 3TO CXEMa, KOTOpYIO IOCT-
pous ciefoBaTeslb, U C 3TMM IIOCTPOEHMEM aIBOKaTy Oyaer
HEoOXomMMO OOpOTECSI B CylIeOHOM 3acemaHnu. M3yumB oOBHM-
HUTEJIbHOE 3aKIIIOUeHME, Hajiee HeOOXOMMMO BHUMATEILHO 03-
HAKOMUTBLCS CO BCEMU MarepuajaMM Jeja, a TakXkKe OCMBbIC-
muTh ux. I[ToyeMy cBuaeTesb maj MMEHHO TaKue TOKa3aHUS,
MoYeMy OHM TaK 3alvCaHbl, CTWIb ITOKa3aHUM M Ipyrue, Ha
MepBbIil B3rIsIa, Meoun. Ho B cynpbe yeoBeKa HET MEIIOYEii.

B neme mOKyMEHTHI TpYHIIMPYIOTCS IO Mepe MX IIOCTYILIe-
Husg. IloatoMy omvH cBUAETEIb MOXET AOIPAIIMBATLCS HE-
CKOJIbKO pa3, HO MPOTOKOJIbI €r0 JOMPOCOB MOTYT OKa3aThCs B
pa3HBIX ToMax nejia. I1lo3ToMy amBokaty HEOOXOIMMO OIpese-
JINTh TIOPSOOK O3HAKOMJICHMS C JejoM. MOXHO 4MTaTh BCE
MOApPSA, MOXHO CHayaja 3HAKOMUTBCSI C JTOKYMEHTaMH, Ha
KOTOpbIE UIET CChIJIKA B OOBUHUTEILHOM 3aKJIIOUEHUU, & MOXKHO
CHayajla M3y4YUTh IMOKA3aHUs TOTEPIIEBIIEro, 3aTeM OOBUHsIE-
MOIO, Jajiee CBUIETENICd M OCTaJbHble MOKYMeHTHL. Ilpm mo-
0OM BapMaHTE M3y4UTb HeoOXxomuMmo Bce. M 4ToObI 00JerYuTh
cebe 3amady IIpU OLIEHKE M IIpoBepKe (haKTOB, M3JIOKECHHEIX B
JIeJie, agBOKaTy IIeJecoo0pa3HO OOBEAUHUTH 3TH ITPOTOKOJIBI
10 MPOIeCCYyaIbHBIM (pUTypaM, TO €CTh Ha KaXX[oe JIMIIO 3aBe-
CTM KapTO4YKy, B KOTOpPOM OTpaxkaTh JIMCTHI lejla, HoMepa
TOMOB, B KOTOPBIX coaepxarcsl MoKa3aHMsl 3TUX JIUILI, AATy
UX TIOJIydeHUsI, B TMpPOLIECCe KAKOTO CJIEACTBEHHOIO NIEWCTBUSI,
KTO WX IIOJYyYWI M CoAepXaHWe 3TUX ITOKa3aHWi M cpasy Io-
MeyaTb, YTO HEOOXOOMMO ciejiaTh CaMOMY.

Ecimm peno MHOToanm3omHoe, UMeeTCss MHOTO OOBUHSIEMBIX
WA OWH YeJOBEK OOBUHSETCS B COBEPIIEHUM HECKOJIbKUX
MPECTYIUIEHUI, 11eJIeCO00pa3HO 3aBECTM Ha KaXKIblii 3MU301
OOBMHEHMSI OTICALHYIO TANKy, B KOTOPOW OYIyT COCpenoTO-
YMBaThCSl 0KAa3aTeJIbCTBA, ITOATBEPXKIAIOIINE JIMOO OMpOBEp-
rajoiie oOBUHEHUE.

Ilpu yreHUM MaTepuanoB Jefa aaBOKAT IpPeXae BCero 0o-
paiaeT BHUMaHWe Ha coOMoaeHue TpeOOBaHUI 3aKOoHA TMpU
MPOU3BOACTBE paccienoBaHus. Ocobo cieayeT oOpaTUTh BHU-
MaHue Ha BbinmosiHeHue HopM YIIK, T.k. Hepeaku ciaydau ux
WTHOPUPOBaHUs (COCTaBleHUE IMPOTOKOJOB 3aIHUM YHUCIIOM,
cocTaBJIeHMe TPOTOKOJIa JIMIIOM, He UMEIOIIUM Ha 3TO IpaBa,
YyeM OCOOEHHO rpemaT pabOTHUKU OIEPAaTUBHBIX CIYXKO, U
T.I.). A HapyllleHue TMpoleCCyalbHbIX HOPM BeleT K He3a-
KOHHOCTH TIOJyYeHUsI NOKa3aTeJbCTB M, KaK CJIEACTBUE, MC-
KJIIOYEHUIO WX W3 Jejla, YTO aaBOKATy HEOOXOMWMO MCIOJb-
30BaTh TPU TOCTPOSHUU 3alUTHI Ha CYyIe.
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W3yuas yrojoBHOe AeJIO, aABOKaTy CJEIyeT OOpaTUTh OCO-
0oe BHMMaHME Ha COOJIONEHUE MpaB MOA3AIUTHOTO B XOJE
MpeIBapUTEILHOTO CISACTBUS M OCOOCHHO Ha TO, OOecreyu-
BaJIOCh JIM €Tr0 IpaBO Ha 3allMTy, T.K. HapylleHWe IpaBa Ha
3alUTy IPU3HAETCsS IpyObIM HapylICHMEM 3aKOHa M BeleT K
0e3yCc/IOBHOI OTMEHEe TPUTOBOpA.

BaxHoi1 4yacThio M3ydeHUS MaTepuajioB Aejia SIBJISICTCS
pabota ¢ coOpaHHBIMM CJIEACTBUEM HoKa3zaTeJbcTBamMu. o-
Ka3aTeJbCTBAMM I10 YTOJOBHOMY [IENy SIBJISIFOTCSI JIIOOBIE CBe-
IIEHNUSI, Ha OCHOBE KOTOPBIX YCTAHABIMBAIOTCS HAIMYME WIN
OTCYTCTBHE OOCTOSITE/ILCTB, MMEIOIIUX 3HAYCHME IJIsI YrOJIOB-
Horo neja. YToObl Te WM UHbBIE CBEACHUS MOIJIM ObITh MpU-
3HAaHBI J0Ka3aTeJIbCTBAMU IO YrOJOBHOMY JeJy, OHU JIOJI-
JKHBI OTBEYaTh TPEeOOBAaHMSIM AOIYCTUMOCTH M OTHOCHMMOCTH.

JlomycTHMOCTD 10KAa3aTelIbCTB XapaKTepU3yeTCsl CJIeIy-
OIIMMM TIpU3HAKAMU:

1) mokasaTeNlbCTBa HOJDKHBI OBITH TTOJNIYYEHBI M3 TIpEHyC-
MOTPEHHBIX 3aKOHOM MCTOYHMKOB (4. 2 cT. 74);

2) IOJKHBI OBITh, COOMIONEHBI OOIIMe IpaBWIa COOMpaHUs
M, B YaCTHOCTH, (PMKCAIlMM CBEACHWIi, a TaKXKe IpaBHJIA IIPO-
BeJCHMUSI KOHKPETHBIX CJICACTBEHHBIX IEHMCTBUII (IIpoLieccyalb-
HBI TOPSIIOK M YCJIOBUS JOMNpoca CBUIETENSI; MPOU3BOICTBO
00BICKA M T.1.);

3) moJyiydeHHBIE CBEACHMS IOJKHBI OBITH JOCTOBEPHBIMU
(M3BeCTeH MCTOYHUK UX MPOMCXOXKIECHWS, U OHU MOIYT OBITh
MPOBEPEHbI, B TOM YHCJIC U CYIOM);

4) pe3ynbTaThl OIEPAaTUBHO-PO3BICKHON JeSITeIbHOCTU
MOI'YT SIBJISIThCSI JIOKA3aTeJIbCTBOM TOJILKO IIOC/IE MX IPOBEP-
KA TIPOLIECCYAIBHBIM ITYTEM;

5) cBemeHMs, coiepxXalludecs B 3asBICHUSIX, Kallobdax,
XoJaTaiicTBax OOBMHSIEMOTO, TOA03pPEBAEMOr0, TOTepIeBIle-
ro, TpaXIaHCKOTO MCTIA, TPaXTAHCKOrO OTBeTYMKA W T.I.,
MOTIYT TIPUOOPECTH CTaTyC MIOKAa3aTelIbCTBAa TOJBKO IIOCIE MX
MPOBEPKU M IIOATBEPXKICHUS B IIPEIyCMOTPEHHBIX 3aKOHOM
MCTOYHUKAX;

6) He MOTYT TIPU3HABATLCS HOKA3aTeJIbCTBAMM CBEICHMSI,
MOJIyUeHHbIE B pe3yJbTaTe NECTBUM HE YIOJTHOMOYEHHBIX
Ha TO JUIl (HarpuMep, CBEIeHMS, CoAepXKalluecs B ToKa3a-
HUSIX CBUJIETEJNSI, JAOMNPOC KOTOPOro IPOU3BENEH OIlepaTUB-
HBIM pabOTHUKOM O€3 ITOpYYEeHHUS CIIeI0BaTeIs).

HenmomycTuMbl m0oKa3aTelbCTBa, XOTS M TOJNyYEHHBIE M3
HaJJIeXallluX UCTOYHMKOB, HO BHE paMOK OIIPEIC/IEHHOM CTa-
MY YTOJIOBHOTO Mpoliecca (HarpuMep, OCMOTP MecTa TpomC-
LIECTBUSI ClieoBaTeieM, M3bSITHE TPEIMETOB IO BO30YXIe-
HUSI YTOJIOBHOIO JIeJia).
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Ilon oTHOCHMMOCTBIO IOKA3aTeJIbCTB ITIOHUMAETCSI, YTO UX
comepXaHHUe CIIOCOOCTBYET YCTAHOBJICHUIO OOCTOSITEILCTB, IIe-
peunciaeHHbIX B cT. 73 YIIK P®, T.e. momiexXuTr moKa3aTh
cienylonme 00CTOSITeIbCTBA:

1) coObITe mpecTyruieHus (BpeMsi, MECTO, CIocod W JApy-
rue OOCTOSITEIbCTBA COBEPILIEHUST TPECTYILICHUS);

2) BMHOBHOCTD JIMIIA B COBEPIICHWM IPECTYIUICHUSs, (hop-
Ma €ro BUHBI 1 MOTUBHI,

3) oOCTOSITEIbCTBA, XapaKTepU3YIOIIUe JIUYHOCTh OOBH-
HSIEMOTO;

4) xapakTep M pa3Mep Bpela, IMPUYMHEHHOIO IIPECTyIUIe-
HUEM;

5) oOcTOosITeIbCTBA, UCKIIOYAIOIIME TPECTYTHOCTh W Ha-
Ka3yeMOCTb JeSHUSI;

6) 00CTOATENILCTBA, CMSTYAIOIIME M OTITYAIONIMEe HakKasa-
HuUE;

7) 0OCTOSITENTbCTBA, KOTOPbIE MOTYT TOBJEYb 3a COOOM Oc-
BOOOXJIEHME OT YTrOJIOBHOM OTBETCTBEHHOCTM W HaKa3aHUSI.

B 3aBucumocTu oT crnocoba hopMUPOBaHUS J0OKa3aTesIb-
CTBa OEJISATCS Ha auyHble (MICATbHBIC) U 8eujecmeerHble (Ma-
TepuayibHbIe). JIMuHBIE MOKa3aTeNbCTBa COAEPKATCS B TOKa-
3aHUSIX CBUACTENSI, ITOTEPIIEBIIET0, OOBMHSIEMOIO, ITOIO3pE-
BaeMoro M T.O. BelllecTBeHHBIE HOKa3aTeJIbCTBAa OTOOpaXka-
I0TCSI Ha MaTepuaJbHBIX 00BEKTaX (Cieabl, U3BATHIE C MecTa
MPOUCHIECTBUS; OPYAUS MPECTYIUICHUS; NOKYMEHTHI C TPU-
3HaKaM# ITOAYMCTKH).

Jloka3aTebCTBa TaKXKe ACISITCS Ha Hpsmble U KOCGEH-
nbte. CoaepxaHue TIPSIMbIX JOKAa3aTeJIbCTB IMOJHOCTBIO CO-
BHAmaeT C COIEPXKaHMEM OJIEMEHTOB TIpeaMeTa JOKa3bIBaHUS
10 YrOJIOBHOMY Jie/y (HampuMep, ITOKa3aHWs CBUIETENsI, ObIB-
LIEr0 OYEBUALIEM ITPECTYILICHUS).

ConepxaHre KOCBEHHBIX J10KA3aTeJbCTB CIIOCOOCTBYET YC-
TAHOBJICHUIO OOCTOSITENILCTB, BXONSIIMX B IIPEIMET ITOKAa3bI-
BaHMsI, HO SIBJSIIOTIIMXCS KaK OBl €ro IPOMEXYTOYHBIM 3Ta-
oM (HaIpuMep, HaIMYMe MOTHBA IS COBEpILCHUS YOUIICTBA).

JlokazaTeabCTBa MOIYT OBITb HEpEOHAUANbHbIMU W HPO-
u3eo0ubimu. K mepBoHAYaIbHBIM JOKA3aTEIbCTBAM OTHOCSITCS
MOKa3aHusl CBUAETENsI, HEMOCPEICTBEHHO HAOIIONAaBILIEro Tpe-
CTYIUICHME; MMPU3HAKY BEIIECTBEHHOIO 0KA3aTeIbCTBA, U3bs-
TOr0 C MecTa mpouciiecTBusi, U T.A. [Ipon3BogHBIE IOKa3a-
TEJIbCTBA SIBJISIIOTCS CBOCOOpPA3HbIM IMEPeAaTOUYHBIM 3BEHOM
OT MepBOHayajbHbIX. B CBSI3W C 3TUM HEe MCKJIOYEHA BO3-
MOKHOCTb TIOTEPM WM MCKaXXEeHMS JT0Ka3aTeJIbCTBEHHOM WH-
opMaluu 1Tpu ee mepexome OT OTHOIO MCTOYHMKA K APYIo-
my. IlosToMy OCHOBHAsl poJib HPOU3BOIHBLIX J0KAa3aTEIbCTB
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3aKJII0YaeTCsl B TOM, YTO OHU CIIOCOOHBI MOMOYb B TIOMCKE U
YCTaHOBJICHUHM TIepBOHAYAJIBHBIX HOKa3aTelbcTB. Eciau mo memy
JIOTIPOIIIEH OYeBUJIEI] MPECTYIJIEHUsI, TO BCE UHbIE aHAJIOTUY-
HBbIE TOKa3aHMs, JAaHHbIE C €ro CJIOB JAPYTMMM JULAMU, HE
MMEIOT CaMOCTOSITEJIbHOTO J0Ka3aTeIbCTBEHHOIO 3HAYCHMSI.

JOCTOBEpHOCTh HOKA3aTe/IbCTBA aIBOKAT OLICHMBACT ITyTEM:

a) M3y4yeHUs UCTOYHMKA MHGpOpMaIMM Ha TPEeaMeT, BO3-
MOXHOCTH JIOBEpUSI €MY;

0) aHanm3a comepxkaHus (paKTMIECKUX TaHHBIX, COOOIIa-
e€MBIX 3TUM MCTOYHMKOM, M BBISIBJICHUSI B HEM BHYTPECHHETO
MIPOTUBOPEYUUSI;

B) comocTaBjieHusI (PaKTUYECKMX JAHHBIX OTHOTO MCTOY-
HUKa ¢ (PaKTUYECKUMU JAHHBIMM APYTMX HMCTOYHUKOB C IIe-
JIBIO BBISBJICHUSI HAJIW4YMUSI WIM OTCYTCTBMSI IPOTHUBOPEUUIA;

I) OPUHSTHUSI MEP IO BBIICHEHUIO M YCTPAHEHUIO MPUYUH
3TUX TMPOTUBOPEUUIA.

Ilocne uszyyeHusi mMarepuajgoB Jiejla HEOOXOIUMO TPUCTY-
MUTh K (POPMMPOBAHMIO TMO3UIIUU TIO YTOJOBHOMY HAEIY.

IMo3unuio anBokar JODKEH BbIpabOTaTh Ha OCHOBE aHAIU3a,
OLICHKM 1 ITPOBEPKM MMEIOIIUXCS B JieJie T0Ka3aTeIbCTB, a TaK-
K€ OLIEHKU COOpaHHBIX UM CAMOCTOSITENIbHO B IMOpPSIKe CT. 86
VIIK moka3zareibCTB U CpaBHEHUS MX C MMEIOIIMMUCS B JeJIe.

BTO MO3BOJUT €My YCTAaHOBUTh, MO KaKOMY 3MU301y OOBU-
HEHMSI eCTh J0Ka3aTeIbCTBa, MO KaKOMY HET, KaKMMU JOKa-
3aTENLCTBAMM OOOCHOBBIBACTCS TO WJIM MHOE OOBMHEHHE, Ka-
KO€ M3 3TUX J0Ka3aTelIbCTB JIOXKHOE, IIPOTUBOPEUYMBOE, HE
o0JlaaeT MPU3HAKOM JOMYCTUMOCTH.

s mpenBapuTelbHOM pa3pabOTKM IPaBOBOM IMO3UIIM
o ey 3alllUTHUK IOOJDKEH OO0paTUThCS K 3aKOHOIATEIBHO-
My Matepuany (YK, VIIK), pykoBoasiiuMm pa3bsCHEHUSIM
ITnenyma BepxoBHoro cyma P®, a takxke K cyneOHON mpak-
tuke BepxoBHoro cyma P®.

3aTteM aJBOKAaTy HEOOXOOUMO BCTPETUTHCSI C TMOACYAMMBIM
IUIST TOTO, YTOOBI:

1) cormacoBaTh MO3ULIMIO MO MNPEAbIBICHHOMY OOBHHEHMIO,
KOTOPYI0O OHU OyOyT OTCTaumBaTh B CYyIeOHOM 3acelaHUM;

2) y3HaTh OT IOJ3AllMTHOIO, KaKue MMEIOTCS HOIOJTHM-
TeJbHBIE T0KA3aTeJIbCTBA, KOTOPHIE IO TEM WM WHBIM TMPU-
YyHaM HE OKa3ajlicCh B [Iele;

3) obcymuTh, KaKHe XOIaTaiicTBa IIeJIecOO0pa3HO ITOATO-
TOBUTb W 3asiBUTh B CyICOHOM 3acelaHUM;

4) mpeaMeTHO pa3bsICHUTH IIOA3AIMTHOMY €ro IpaBa u
00513aHHOCTU B CYICOHOM 3aceIaHUM;

5) HaMeTUTh TAaKTUKY 3alllMThl Ha Cyle, CIIMCOK CBUIETEJICH,
KOTOpPbIM HEOOXOAMMO 3alaTh BOIIPOCHI, U CaMU BOITPOCHI;
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6) OmpenenuTh KPYr DOMONHUTEIBHBIX CBHAETENCH M TaK-
THUKY OIpoca (BbI3bIBaTh UX B CyIeOHOE 3acefaHMe WM OIpO-
CUTb CaMOMY).

IMo3uuus 3amuTHl He AOKHA PACXOLUTHCS C TO3UIIMEH
non3ammTHoro. OcoGeHHO BaKHO Pa3bsSCHUTH TOI3AIINTHO-
My TOCJIEICTBHSI U3MEHEHUs TIOKa3aHUi. [103aIUTHEIN JOM-
€H 3HaTb, YTO OTKA3 OT JauM MOKa3aHWii B cyle Ju6o u3Me-
HEHME CBOMX NMOKa3aHWil, JAHHBIX HA MpeIBApUTEIbHOM ClIel-
CTBMH, TIOBJIEYET 3a cOOOil OmallieHKe MOKa3aHWii, KOTOpbIe
OH JaBaJl Ha TPEIBAPUTEIBHOM CJIEACTBUU. Ilpu 3TOM emy
HYXHO OyIeT OOBSICHUTb Cyly MPUYMHY M3MEHEHWil Mokasa-
Huil. [IpyyeM cyn BIpaBe coclaTbcsl B MPUTOBOPE Ha 3TH
MOKa3aHUA .

Oco0eHHO TIIATEJIBHO HEOOXOAUMO OOCYIMTh CIIMCOK CBU-
Iereyielt, MPUUYMHY UX TIOSIBJICHUSI B Jejie U OOBEKTMBHOCTh
noka3anuii. Ecim mokazanus cBumerells pacxomsarcd ¢ (dak-
TUYECKUMHU OOCTOSITeJIbCTBAMM Jejia WJIM IIPOTUBOpPEYAT IIO-
3UIAY aJBOKaTa, HEOOXOOUMO TOOWTHCSI, YTOOBI 3TOT CBHIE-
TeJb ObUT BBI3BaH B cyl M sBUJICS I mompoca. Cyd BIpaBe
OIJIACUTH TIOKa3aHWS CBUICTENEH, €CIM OHW OTCYTCTBYIOT IIO
YBaXMTEIbHOU HpuyuHe (0The3d, O0Je3Hb M T.II.).

B monroroBuTeNnbHOI 4YacTU CyaeOHOro pa3bupaTeIbCcTBa
3alIMTHUK MMEET IpaBO 3asIBISITh pa3IMYHBIC XOJaTaliCTBa,
B TOM YHCJE O BBI30BE IOITOJHUTEIBHBIX CBHUIETENCH (eciam
TaKOBBIE MMEIOTCSI), DKCIIEPTOB, CIIEUAIMCTOB, 00 M3MEHE-
HUW Mephl IIPeCeUeHUsI U OCOOEHHO 00 MCKITIOUEHUU U3 CyaeO-
HOTrO pa30MpaTeabCcTBa HEMOMYCTUMBIX M0Ka3aTeIbCTB. OTO
OYeHb BaXHO, T.K. HAIWUYME HOKA3aTeJIbCTB IMMOKA3bIBACT TIOJI-
HOTY IIpeABapUTEIIBHOTO pacciiefoBaHus. MOXHO 3asiBUTh U
Ipyre XoJaTaiiCTBa, IOMHS IPU 3TOM, YTO JIIOOOE XOmaTaii-
CTBO 3alIUTHUKA TOJDKHO OBITH MpOAyMaHHBIM. ZKeaTelbHO
COIJIacOBaTh €r0 3apaHee C IMON3alIMTHBIM, YTOOBI OHO TOJb-
KO IIPMHOCWIIO TIOJIb3Y, HO HE MOIJIO OCJIOXHWUTH ITOJIOXKEHUE
Balllero KJIMEHTA.

Bompoc o nopsiake uccieqoBaHUsS MaTepUajIoB B Cyle TakKXKe
He JOJDKeH ocTaTbcsl Oe3 BHMMaHMS anBokata. Ero Heobxo-
IAMO TIpOAyMAaTh M apTyMEHTHPOBAHHO M3JIOXUTL CBOE MHE-
HUE Cyy.

B xome camoro mpoliecca amBoKaT, 3allMINAIONIMIA CBOETO
KJIWEHTa, JODKEH 3aHMMAaTh aKTUBHYIO ITO3UIIMIO, YJ4acTBO-

! Cwm.: Mocranosnenne Ne 1 Tlinenyma BepxoBHoro cyma

P® or 29 ampens 1996 r. «O cymeOHOM mipurosope» //
Bronnerens BC P®. 1996. Ne 7. C. 3.
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BaThb B HCCJIENOBAHUM COOpPaHHBIX MO ey I0Ka3aTeJIbCTB,
JIOIIpOCax CBUAETENCH, MOTEPHEBIINX, 3KCIEPTOB U T.II.

Oco00 CTOMT BOIIPOC O MPEIbsBICHUN Cydy HOKa3aTe/lIbCTB,
cobpaHHBIX B mopsake cT. 86 YIIK, T.e. caMOCTOSITEJBHO.
AIBOKAT B 3TOM BOIIPOCE MMEET MPEUMYIIECTBO IIepel OOBH-
HEHUEeM, T.K. eMy M3BECTHO BCe, YeM pacliojiaraeT OOBUHM-
Tellb, a OOBUHEHUIO HEM3BECTHO TO, YeM MOXKET pacliojararb
agBoOKaT. DTO MOXET OKa3aTh CYILIECTBEHHOE BJIMSHUE Ha Cy-
JIeOHOe pelleHuE.

CynebHoe ceACTBME OKOHUYEHO, M HAayMHAIOTCS CyldcOHbIC
npeHus. Briepenn peuyb amBokaTa, O CYIIHOCTH W 3HAYCHUM
KOTOpOM MBI YK€ TOBOPWJIM paHee.

PaGoTta B cyme mepBoii MHCTAaHLIMM ITOCJIE MPOMU3HECEHUS
3alIMTUTEILHONM peun He 3akaHumBaeTcsi. Heobxommmo m3y-
YUTHh TPOTOKOJ CymeOHOro 3acemaHus, T.K. €ro BeayT, K CO-
KaJIeHWIO, He CTeHOrpaduCcThl M Ha IUICHKY OH HE 3aIliChIBa-
ercs. Bemer ero cekperapb CyneOHOro 3acelaHMsi, U1 HepeRKu:
cllygal HEBOJIBHOTO MCKaXKeHMs MHEHMS aaBoKaTa, CBUACTE-
JIell M JIpyrMX YY4acTHUKOB TIpolecca (He ToBopsl O Ciydasx,
KOIJa 3TO JeJlaeTcs II0 Ybeii-TO BOJIE).

Ecnu y agBokaTta ecTh IIPETEH3UM K IIPOTOKOJY, TO OHU
odopMIIsIIOTCSI B (popMe 3aMedaHUIT Ha IIPOTOKOJ CyHeOHOTO
3aceganus. Cymbsd BBIHOCUT MOTHBHPOBAaHHOE ITOCTAHOBJIE-
HUE 00 YIOCTOBEPEHUM IIPAaBMJILHOCTU 3aMEUYaHUU WM MX
OTKJIOHEHUM.

IMocne mpoBo3TNameHus] MPUTOBOPA 3aIIUTHUK TOJDKCH
BCTPETUTHCSI C TMOA3AIIUTHBIM M OOCYIWTH BOIPOC O HEOOXO-
JAMOCTHU IIOJaYM KacCallMOHHOM Kajao0bl Ha OOBSBICHHbIN
MPUTOBOP, T.K. CAMOCTOSTEIBbHO IIPUHSITH TaKO€ pelIeHUE
3alIUTHUK He nMeeT rmpaBa. (MckimoueHrne MOXeT OBITh TOJIbKO
B CJIydasx, €Cld OTKa3 OT 3alllMTHUKA He o0s3aTesieH s
cyna).

Ecnu mopzaimuTHBINM He XeflaeT 00XaaoBaThb MPUTOBOP B
KacCallMOHHOM WHCTAHIINM, TO paboTa amBoKaTa B KadeCTBE
3alllMTHUKA 3aBeplleHa. EciiM mom3ammTHBIA BBIpA3UI Ke-
JIaHMe 00XaJloBaTh IIPOBO3IJIALIEHHBIM HPUTOBOpP, TO HACTY-
MmaeT cjeaylolasl cTagusl 3a00Thl agBoKaTa — paboTa B Kac-
CAllMOHHOW W HAA30pPHOU WHCTaHLUU.

10.5. YuyacTtue agBokata B KacCaLMOHHOM
M HaA30PHOM NPOU3BOACTBE

Yyactue agBokaTta B KacCallMOHHOM U HaI30pHOM IIpOU3-
BOACTBEC, B OTJIMYUE OT PaHEC PACCMOTPEHHBbIX CTamuii, He
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SIBJISIETCST 00s13aTEJIbHBIM C TOYKM 3peHus1 3akoHa. YIIK Hu-
KOro He O0O0s3bIBaeT 3TO AejaTh. Takum o0Opa3oM, aaBOKaT
MOXeET Y4YyacCTBOBaThb Ha 3TOWM CTaAMU TOJBKO B cllyyae, €ciu
OH UMeeT MOopyyeHHEe OT CBOEro MOA3ALIMTHOIO WMJIM €ro 3a-
KOHHBIX TpencraButeneil. Ha atoli cTtaniuu B KayecTBe 3a-
IIMTHUKA Y4YacTBOBaTb MOXET TOT XK€ aJBOKaT, YTO M Ha
CTaJMu CJENCTBUS W Cyla, a MOXET M COBEpIIEHHO ApPYrou
aJBOKaT, KOTOPOTO TOJIbKO YTO MPUTIACHJIIU.

B cnyyae mpuriaiieHuss HOBOrO ajBoKara ero 3ajaaua,
Mpexe Bcero, OyleT COCTOSATh B TIIATEJLHOM M3YyYEHUM BCEX
MaTepuajioB KakK CJIEICTBEHHBIX, TaK W CYACOHBIX 3aceHaHUA.
M3zyueHue ocyiecTBIsIeTCs TaK Xe, KaK Mbl yXe paccMaTpu-
BaJlM B TOPSIIKE TOATOTOBKU K CyldeOHbIM ciyliaHusiM. Eciu
aJIBOKaT OCTaJicsl TIPEXHWM, TO OH yXe 3HAKOM C Marepuasa-
MU Jiejia, IpU HeM MOTpallvBaid CBUAETENEN, MOTepHeBIINX
n T.1m. Ho HeoOxommMmo BCce paBHO c€Ilie pa3 IepeunTaTh BCe
nejo, Kak Obl MOMbITaThbCs MOCMOTPETh Ha HEro APYrMMU
[J1a3aMy, BHOBb OIIEHWUTb COOpaHHbBIE MO Jeidy JoKa3aTesb-
CTBa W TMOHSTH, TMOYEMY pelIeHUWe ObLIO HE TeM, KOTOpOoe
XOTeJIOCh aaBOKaTy W ero kKimeHrty. Eciau 3TO0 mMoOHSTH, TO B
KaccallMOHHOW Kajo0e MOXHO MO-APYroMy MCIIOJHUTb 3TU
JI0Ka3aTesIbCTBa, a MOXHO HaMTH MOTMOJHUTENbHBIC, BEAb al-
BOKAaTCKOE€ paccliefIoBaHUE HE OrPaHUYEHO BPEMEHEM.

ITpoaHanu3upoBaB TMPUTOBOP Cyda HEOOXOAUMO YOEeIUTh-
Csl, YTO OH 3aKOHEH, 00OCHOBaH M MOTMBMPOBaH, T.€. COOT-
BETCTBYEeT TpPeOOBaHUSM YTOJOBHO-TIPOLIECCYAIBHOTO KOMAEK-
ca 1 pyKOBOISIIMM paszbsicHeHUsIM [1neHyma BepxoBHoro cyna

BbiBOnbI, M3/10XXEHHBIE B MPUTOBOPE O COOBITUM MPECTYII-
JIEHWSI, O BUHOBHOCTH WJIM HEBMHOBHOCTH JIMII B COBEPIIICHUN
MpecTyIJIeHUsI, 00 OOCTOSITEIbCTBAX Jejia, MOJIKHBI CTPOTO
COOTBETCTBOBATh COJCPXKAHMIO ITPOTOKOJA CyIeOHOro 3aceda-
Husi. B mpuroBope He MOXET ObITb HUYEro, YTO HE MPO3BY-
yajio Obl WJIM HE MCCIEIOBAIOCh B XOA€ CyIeOHOIO CIIeICTBUSI.

HeobxomnMo BCTpeTUTHCA € IMOA3AIMMTHBIM M OOCYIUTH C
HUM JIMHUIO 3alllTHl M BCE BBISIBJICHHbIC HAPYIICHUS WM UX
oTcyTcTBMEe. MHOrma kaccaluMoHHasl XajoOa ObIBaeT HUYEM
He 00OCHOBaHa, T.K. €e HeueM OOOCHOBAaTb, HO TON3aIUTHBIA
MPOCTO TSHET BpeMs. DTO BOIPOC MOPAIM M STUKU.

KaccanmonHas kajmoba TMIIETCS B IPOM3BOJIBLHOM (Pop-
M€, HO OHa JOJDKHA OBITh JIOTMYHOM, YOeOUTETbHOH WM MOTH-
BHUPOBAHHOM.

PaccmoTrpyM TIIpUMeEpHYIO CTPYKTYpy KacCAallMOHHOM Xa-
JIOOBI.

1. BBomHast 4acThb.
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2. MoTuBMpPOBOYHAsI YaCTh.

3. PesontotuBHas (rpocuTtesbHasi) 4acTb.

Bo BBoOiHOIT YacTW yKa3blBalOTCSI HAMMEHOBAaHUE cyna, B
KOTOpPBIN TIoAaeTcsl Xkanoba; KeM WM OT YbEro MMEHU OHa
MPUHOCUTCS, MO KaKOMYy YTOJIOBHOMY JeJly U KaKOW MpUro-
BOp oOOXayeTcs.

MoTHUBHUPOBOYHAS YacTh COAECPXUT KpaTKOE COAepXKaHWe
OINUCaTeIbHONW YacTU TIPUTOBOpPA M €ro Pe30JIOTUBHYIO YacThb;
BBISIBJICHHBIC aJIBOKATOM HapylIEHWsI, MOMYIIEHHBbIE HA TIpEN-
BapUTENbHOM CJIEICTBUA U B CyNE, KOTOPBIE CBUIECTEIBCTBY-
0T, TI0 MHEHUIO MUIIYIIEro, O HE3aKOHHOCTU U HEOOOCHOBAH-
HOCTU TIPUTOBOPA; AHAIU3 JEWCTBUI OPraHOB IMpeIBapUTEb-
HOTO CJEIACTBUSL U Cylda, MPUBEAIIMX K HE3aKOHHOMY (Heo-
OOCHOBaHHOMY) TPUIOBOPY; OOCTOSITEJILCTBA JAeja W JoKasza-
TEJIbCTBA, HE YYTECHHBIE CYIOM WIW BBISIBJICHHBIC TOCJE Orfia-
IIEHUs TIpUroBopa, U T.I.

B pesonmoTuBHOM, T.€. MPOCUTEIBHONM YaCTU M3J1araeTcs
nmpoch0a agBOKaTa: IIPUIOBOP Cylda I€PBOil MHCTAHIIMM OTMeE-
HUTb, a JEJIONPOM3BOACTBOM IIPU3HATh WIM JIPYroii BapuUaHT
(TpUroBOp OTMEHUTh, a JEJIO HApaBUTb Ha JOTIOJHUTEIb-
HOE paccieIoBaHME), WJIM HOBOE PAacCMOTPEHUE U T.I.

HemomnyctmMo B pe30IOTMBHOM YacTH IPOCUTH ajibTepHa-
TUBHBIX PEIICHMI WJIM IaBaThb YKa3aHMS Cydy, 4YTO M Kak
JIe1aTh.

KaccanmonHast xanoba momaeTcsi yepe3 Cyl, BbIHECIIWA
IIPUTOBOD.

JInuHOoe yyacTue amBoKaTa B KacCallMOHHOM 3acelaHuM
SIBJISIETCS BaXKHBIM 3TaloM. Pedyb agBokaTa Ha 3TOM 3aceda-
HMM HE TIOXOXa Ha 3alIUTUTEJIbHYIO peyb, T.K. B KacCallMOH-
HOM 3acelaHuM HYXXHO yOeIUTEJIbHO I10Ka3aTh, ITOYeMy HeoO-
XOIrMa OTMEHa MNPUIroBOpa WM MHOIO OCIapHBacMOIO IIOKY-
MeHTa (IIpoTecTa IPOKypopa, XKajloObl MOTEPIEBLICTO U T.I.).

Ecim cyn mpusHan XajoOy agBoKaTa OOOCHOBAHHOM, OH
U3MEHSIET pellieHWe MepBOM MHCTAaHIIMU.

OcraBiieHne CyIoM BTOPOl MHCTAaHLIMM KacCAallMOHHOW Xa-
JIOOBI aJBOKaTa 0e3 YIOBJICTBOPEHMSI HE JIMILAET €ro BO3MOX-
HOCTH OCHapMBaThb 3TO pPEIeHUE B HAI30PHOM IIOPSIIKE.

OpHako B MOpsIAKE Ham3opa Aej0 MOXET OBITh IepecMOT-
peHO He MO Xajlobe amBoKara, a MO MPOTECTY COOTBETCTBYIO-
IIEro IPOKypopa WIM TIpeiacenaress cyna, KOTOPHIM aaBOKaT
U HampanisieT XanoObl. OTKa3 3TUX JOLKHOCTHBIX JIMIL IIPH-
HECTU TIPOTECT HE 3alpellaeT aaBoKaTy oOpalaThCsi BTO-
PUYHO K HHUM K€ C TOM Ke KaloOOii.

st cocraBiieHHMsT MOTUBHUPOBAHHON 3Kajg00bl HEOOXOOUMO
3HAHWE BCEX MAaTepHaIoB Heia, T.K. B HE HEOOXOOMMO CCHI-
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JIaThCS Ha HapylIEHUS YK€ BO BCeX MHCTAHLMSIX, B TOM YMC-
Jie HeoOXOOWMO yKa3aTh, YEro He ydesa Cyd BTOPOMA WMHCTaH-
uuu. W rnaBHoOe, 4TO HEOOXOAMMO yKa3blBaTh, — KaKOW 3a-
KOH i B KaKOM 4YacTH HapylleH.

I[IpuHuMas TUYHOE y4acTve B HAA30pHOM MHCTAHLIMM, afi-
BOKAT MOXET TakXXe AaBaTh YCTHbIE TOSICHEHUS TOCTE TOK-
Jaga MaTepuasioB Jejia cyabeit. Ecayu HagzopHas MHCTaHLMS
MpUHSIIA pellleHUe, ¢ KOTOPhIM aIBOKAT, KakK 3alllUTHUK, He
commaceH, OH MOXET IOJaTh HOBYIO HAA30pHYIO Xajo0y.

10.6. Ocob6eHHOoCTM OesTenbHOCTM afaBokaTa B cyde npu-
CAXHbIX

B cootBerctBuM co cr. 123 4. 4 Koucrurynuu P®, cymo-
TPOM3BOZICTBO C YJaCTHUEM TIPUCSTKHBIX OCYIIECTBISIETCS B CIIy-
yasix, MpemycMOTpeHHbIX PefepaibHbIM 3aKOHOM. B cooTBerT-
ctBun co cr. 30 YIIK P®, o6GBMHSAEMBII MMeET ITpaBoO Ha pac-
CMOTpPEHHE €ero Jejia CylmoM IPUCSIKHBIX B Clydae, €CId OH
OOBMHSIETCSI B TSKKUX WJIM O0CO00 TSKKUX TPECTYTUICHUSIX (T.e.
B JieJlaX, IJie MOXeT ObITh Ha3HAUeHO HaKa3aHWe Ha CPOK Ooiee
15 neT, NoXXU3HEHHOE JIMIIICHUE CBOOOIbl WM CMEPTHAS Ka3Hb).
Cr. 47 4. 2 KoHctutyuimu P® mipenocraBiseT 310 MpaBo, Mpy-
YeM 3TO CTOJIb BaXXHO, 4TO Toi e KoHcCTWTylMe# 3amperaer-
Csl OTPaHUYMBATH 3Ty BO3MOXHOCTh JaXK€ B YCIOBUSIX UPE3BbI-
yaiiHoro nojyioxxeHust (ct.56 4. 3 Koncruryuuu P®).

Ho 49t06BI 1e/10 momnano B CyI MPUCSDKHBIX Ha 3Tare OKOH-
YaHMsI TIPEIBAPUTEIBHOIO CICACTBUS, ITOACYIAUMBIA ITOJIKEH
CBOE XKeJaHWe BBIpa3UTh B IMCBMEHHON (opme. DTo Ipouc-
XOIOUT TIpW O3HAKOMJICHWM C MaTepuajlaMd YIOJIOBHOTO JIejia,
W CIIeJoBaTe/Ib 00sI3aH Pa3bsICHUTH OOBMHSIEMOMY €ro IIpaBO
XOJaTaiiCTBOBATh IT0 OKOHYAHMU IIPEIBAPUTEIHLHOTO CIICICTBUS
O PacCMOTPEHMM €ro jejia CyIoM IIPUCSIKHBIX. B ciydae or-
Ka3a OT 3asBJICHUs XOHAaTalicTBa OOBMHSIEMBIN JIMIIACTCS
MpaBa 3asBUTH €ro B HaJdbHEUIIIEM.

AIBOKAT JOJDKEH KOHTPOJMPOBATh HOOPOBOJILHOCTH 3asiB-
JICHWSI XOJaTaliCTBa MOM3aIIMTHBIM. [Iporecc ¢ MpUCSKHBIMU
MMeeT JUIST TION3AIIMTHOTO KaK ITOJOXUTEIbHBIC, TaK W OTPH-
LIaTeJIbHbIE CTOPOHBI, M TIepel 3asBJICHHMEM XOIaTaliCTBa 3TO
HEOOXOIMMO OOCYIUTh C HUM, YTOOBI OH HE OCTaBajicsl B HEBe-
IEeHUY M He MUTaJ WITIO3WH, He MOIKPEIUICHHBIX (DaKTaMU.

Ecnu mom3amuTHBIA BBIpa3uil KeJaHWe, YTOObI ero Jeso
CIYLIAJIOCh C YJaCTHUEM IIPUCSKHBIX, TO aIBOKATy IIPEICTO-
UT Pa3bICHUTH TOM3AIIATHOMY MHOXKECTBO TpPeOOBaHMIA, KO-
TOpbIe HEOOXOMMMO MCIOJHUTD.
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[Mop3ammTHBIM HOJKEH 3HATh:

— 0COOEHHOCTM Ha3HA4YeHUsI CymneOHOro 3acemaHus B ¢op-
Me npeaBaputrenbHoro ciayianus (cr. 325 YIIK P®);

— 00513aTeJIbBHOCTh YYacTUs OOBMHSEMOTO Ha CTaJNU TIpei-
BapUTEJIbHOIO CYIIAaHMUS, €CIM OH JOOPOBOJIBHO OT 3TOr0 He
OTKaXeTcs;

— ychoBust (POpMUPOBAHUSI COCTaBa KOJIJIETUU TIPUCSIK-
HbIX 3acematenieit (cT. 328 YIIK P®) u ycmoBust ee pocrycka
WA 3aMeHBbI MPUCSTKHBIX (cT. 329, 330 YIIK PD);

— TOJHOMOYMS CyabM U TIpUCSKHBIX (cT. 334 VIIK P®);

— OCOOEHHOCTM CJIEACTBUSI C y4acTHMEM ITPUCSIKHBIX (CT.
335 VIIK P®);

— O0COOEHHOCTU O0XKAJIOBAaHMSI M OINMPOTECTOBAHUST IIPUTO-
BOPOB Cyla MPUCSDKHBIX B KacCAllMOHHYIO ITajaTy, KOTopas
He BIpaBe OOCYXIaTh BOIPOCHI OOOCHOBAHHOCTH BEpIMKTa,
U T.OL.

KpoMe sTOoro HeoOXOOAMMO MOMHUTBL, YTO €CJIU OOBMHSIE-
MBIX HECKOJIbKO, TO 3asBJICHHME XOTS OBl OMHOTO M3 HUX O
PacCMOTPEHUHU Jejia CyIOM IIPUCSKHBIX KacaeTcsl M OCTajlb-
HBIX, T.K. OHU TakKXe OyayT MpUBJEUYEHBI K Cydy C y4acTUEM
MPUCSIKHBIX, W 3Ty MO3UIIUIO, TI0 BO3MOXHOCTH, HEOOXOIUMO
COIacoBaTh.

AIIBOKAaT He JOJDKEH HaBSI3bIBATh ITOA3AIIMTHOMY CBOE-
ro MHEHHUS O IeJIeCOO00pa3HOCTH WJIM HEleJeco00pa3HOCTH
3asBJICHUSI XOAaTaiicTBa O PacCMOTPEHMHU €ro zeja B Cyle
MPUCSKHBIX. AIBOKAT MOXET JUIIb OOpaTUTh BHUMAaHUE
MOA3AIIMTHOTO Ha HaJWuMe B Jejie OOCTOSATEIbCTB, OJaro-
MPUATHBIX IJISI pacCMOTPEHHUS B Cylde IPUCSKHBIX (0OBH-
HEHHE OCHOBAaHO Ha HEJIOCTATOYHOM KOJMYECTBE OOoKa3a-
TeJbCTB, TpeJIBapUTeJbHOE paccieloBaHUe IPOBEAECHO
HEOOBEKTUBHO, OIHOCTOPOHHE, HEMOJIHO, U 3Ta HEINOJHOTa
HE MOXET OBIThb BOCIIOJIHEHA; OOBMHEHME OCHOBAaHO Ha He-
JOIYCTUMBIX [TOKa3aTeJbCTBaX, MOJYYeHHBIX C HapylIeHU-
€M 3aKOHa, KOHCTUTYLUMOHHBIX W MPOLECCYalbHBIX IpaB
MoA03peBAEMOro, OOBUHSIEMOIrO, CBUJIETEJIE; MPU3HABIIMI
CBOIO BMHY B COBEPIICHMM YOMIICTBA MJIM NIPYIOro TSKKOTO
MPECTYIJICHUSI OOBUHSIEMBII XapaKTEPU3YETCS IOJIOXUTEIb-
HO, COBEpUIWJ MpPeCTyIJICHUE BIepBbIe, MOJA AaBJICHUEM 3K-
CTPAOpIVMHAPHBIX BHEIIHUX OOCTOSATENLCTB, (PUKTUBHOTO,
0e3HPaBCTBEHHOIO M IPOTHUBOIIPABHOI'O MOBEICHMS IIOTEp-
MEBIIET0 W APYrux (hakTOpPOB, TOBOPSIIUX 332 WIW TPOTUB
cyla TIPUCSDKHBIX.

Ha npeaBaputebHOM CIYIIAHMU 0CO0OE BHUMAHKE aqBO-
KaTy CJeAyeT YICIWTh OCHApMBAHMIO JIOIYCTUMOCTU JOKa3a-
TesabecTB. B coorBerctBuM co ct. 235 VIIK P®, ecim gokasa-
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TEJILCTBO MCKJIIOYEHO U3 Jiea, TO B Cylde MPUCSKHBIX Ha HEro
HeJIb3s1 CChLIAThCS M HEJIb3sl O HEM COOOIIaTh MPUCSKHBIM.

Ecnu anBokar B craguu TpeaBapUTENIbHOTO pacciieqoBa-
HUS MO TeM WM WHBIM NPUYMHAM (HarpuMep, U3 TaKTuyec-
KMX COoOOpaxkeHuii) He BO30yIwl XodaTailcTBa 00 WCKIIIOYe-
HUU U3 JieJla HeJOMYyCTUMBIX J0Ka3aTeJbCTB, TMOJYYeHHBIX C
HapylIeHeM 3aKOHa, WM BO30OYOWI TaKoe XOmaTaliCTBO, HO
cliefoBarefib €ro He0oOOCHOBAHHO OTKJIOHWJI, alBOKAaT MOJ-
>KE€H BO30YIWTh TaKOe XOJaTaliCTBO B Cyde, MpexXiae Bcero, B
CTaiuu TpeABapuUTeIbHOTO ciyinaHus. [lpakTuka uaeT 1o
MyTH TIPOBEPKM M UCKIIIOYEHUS] Ha 3TOM CTAIMU TOJBKO TeX
JI0Ka3aTeJIbCTB, KOTOpble yKa3aHbl B OOBUHUTEIbLHOM 3aKJIIO-
YEHUU.

AIIBOKAT JOJKEH SICHO MOTUBUPOBATh, IOYEMY TO WJIH
MHOE J0Ka3aTeJIbCTBO OH CUYUTAET HEJOMYCTUMbIM U B UeM
KOHKPETHO TIPOSIBJISIETCSI HapyllleHWe 3aKOHa B €ro IoJjyde-
Huu. Kak ¥ KTO HapyliaeT 3aKOH MPU COOMpaHUU IoKaza-
TEJIBCTB IO NIy, MBI YX€ pacCMaTpHUBasIu.

OueHb BaxxHa cTaausi oTOOpa MPUCSKHBIX 3acenaTesieid.
CnocoOHOCTb KOJIJIETMU TIPUCSXKHBIX BBIHECTU COTJIACOBaH-
HOE CIIpaBelJIMBOE pelleHWe MO0 BoIpocaM O (aKTU4YeCcKOoU
CTOpPOHE M BMHOBHOCTH, a TaKXe IO BOIPOCaM, 3aClIyXXMBaeT
JIV TIOACYIMMBIM CHUCXOXIEHUSI WJIM 0CO0OTO CHUCXOXIEHUS,
3aBUCUT OT €e KauecTBEHHOro cocrtaBa. Bo Bpemsi ¢opmupo-
BaHUS KOJUIETMM TPUCSDKHBIX aIBOKAT U €ro IMOA3alIUTHBIN
HMMEIOT MPaBO 3a7aBaTh BOIPOCHI MPUCSKHBIM B COOTBETCTBUU
co cT. 328 VIIK mis ycTaHOBJIEHUS HaJW4YUSI WIA OTCYT-
CTBUSl Y KaHAMIATOB B MPUCSKHBIE 3acenaTesiu TpelB3sThiX
MHEHU, MpenyOoeknaronuX MPUCSKHBIX B TOJb3y BUHBI 00-
BUHSIEMOTO.

Hanuuue y mpucsKHBIX 3acenaresieil MpeaB3sThIX MHe-
HUI TIPUBOAMT K (hOPMMPOBAHUIO Y HUX YCTOMUYMBOM CO3HA-
TEJTbHOW WJIM TIONCO3HATEIBHOW OOBUHUTEIBHOW YCTaHOBKW,
KOTOpasg MpOSBJIAECTCH B TOM, YTO OHUA BOCIPUHUMAIOT B OC-
HOBHOM J10Ka3aTebCTBA W JOBOABl OOBUHEHUS W TJIyXU IO
OTHOLIEHUIO K J0Ka3aTeJIbCTBaM M JIOBOIAM 3alllMThbl, HE 3a-
MEYAIOT WX WIN HE MPUIAIOT UM JOJDKHOTO 3HaueHus. Takue
OMacHbIE [UIS 3alllMThl INPEAB34Thle MHEHUS IPUCYIIU, Ha-
MpUMeEp, CICAYIOIIUM TUIIAM JIIOJICH:

— JIMLAM, KOTOpble caMu (WU WX POACTBEHHUKH, OJIn3-
KW€ WM JIIOAW) TIOCTPataiu OT MPECTYIUICHWS], aHAJIOTUYHOTO
paccmMarpuBaeMoOMY;

— JIMUaM, OAOOpSIIOIIMM CMEPTHYIO Ka3Hb;

— JIMLaM, TOABEPKEHHBIM BJIUSHUIO HETAaTMBHBIX CTEPEO-
TnIoB («Bce «KaBKa3lbl» — TEPPOPUCTH» U T.I1.).
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Eciu Ha BOIpOCHI IIOJIYY4E€HBI OTBEThbI, HE YIOBJIECTBOPSIO-
1[Me aJBOKaTa M €ro MoJA3allUTHOI0, TO OHM IMOAAIOT MOTH-
BUPOBaHHBIE XOmaTalicTBa 00 OTBOIAX.

IMomo3peBaeMblii 1 €ro 3alIUTHUK MMEIOT IIpaBO HEMOTH-
BUPOBAaHHOI'O OTBOJA.

IIpUCSIKHBIX TOJDKHO SIBUThCA He MeHee 20, M eclid Iociie
MOTHUBUPOBAHHBIX OTBOIOB MX Ooiibllie 14, TO IpaBO Ha He-
MOTMBMPOBAHHbBII OTBOJ MEPBBLIM IOJIYy4aeT I'OCYIapCTBEHHbINM
OOBMHHUTEND, a 3aTreM 3ammTta. B coorBercTBUmM co c1. 330
VIIK P® 3ammura MoXeT XoAaTaliCTBOBaThb O POCITYCKE BCeEil
KOJUUIETMM TIPUCSIKHBIX, €CJIM CYMTAeT, 4YTO BCJICICTBUE OCO-
OCHHOCTEI paccMaTpUBAEMOIO YIOJIOBHOTO Jiejla 0Opa3oBaH-
Hasl KOJUIETHsI TIPUCSKHBIX 3acenaresieil B 1IeJIOM MOXET OKa-
3aThCsl HECIIOCOOHOI BBHIHECTH OOBEKTUBHBINA BEPAUKT. IDTO
XOHaTaliCTBO OOCYXIAeTcss B COBEIATEIbHOM KOMHATE M MO-
KET OBbITh YIOBJIETBOPEHO MM HET MOTUBUPOBAHHBIM I1OCTa-
HOBJICHUEM CyIbU. XOOATaCTBO 3asIBISETCS OO IIPUHSITUS
MPUCITU TIPUCSKHBIMU.

ANIBOKAT JOJKEH CJIeAWTb, YTOObI CPeAM OTBOAMMBIX TPU-
CSIKHBIX B TIEPBYIO Ouepelb ObLIM OTBEIEHBI:

1) kaHauAaTHI, He MpUHaIIexallue K Tol CcouMalbHOMN
IpyMIe HacejJeHusl, K KOTOPOil OTHOCUTCS TOJACYAUMBIH, T.K.
TIPUCSIKHBIE TOJDKHBI ObITh U3 YHWCJIa PAaBHBIX OOBUHSIEMOMY
corpaxnaH. OHM cKopee MONMYT ero MOTUBBI, €r0 HPaBCTBEH-
HO-TICUXOJIOTMYECKYIO TIOJIOTUIEKY;

2) YAHOBHUKU, T.K. OHU OoJiee MPEeApPacHoIOKEHbl K Ka-
36HHO-0I0POKPAaTUYECKOMY HCITOJHEHMIO H0JTra, CAEpXKaHHO
OTHOCSITCSL K TIpaBaM M CBOOOJAM 4YeJIOBEKa W TPaXIaHWHA;

3) auia, MMeIolre OMbIT MOBCEAHEBHOIO NMPUMEHEHUS 3a-
KOHa, T.K. HOBUYOK 0ojiee TPEMeTHO OTHOCUTCS K 3aKOHY,
YeM OMBITHBIM YEIOBEK;

4) o menaM o0 M3HACWJIOBAHWHU, YOWICTBAM, «EJIM TIOTEp-
MEeBLUIUM SIBJIsIeTCsl PeOEHOK, HYXHO OTBOAUTH JIUI, MMeElo-
IIUX JeTeil, 0COOEHHO XEHIIUH.

st mojiydeHus onpeaeeHHOW MH(MOpPMAllUU O COLMAIb-
HO-TICUXOJIOTUYECKUX OCOOEHHOCTSIX TPUCSIKHBIX allBOKAT MO-
JKET O3HAKOMMUTBCS C 3aMOJHIEMOM KaxXIbIM KaHIUAAaTOM aH-
KETOM ¢ ColepXKaHWeM ONpenesieHHON MH(pOpMalMK O JIMYHOC-
™1 1 B nopsiake cT. 328 VIIK moxeTr 3agaTh UM BOIPOCHI.

CynebHoe ceacTBUE B Cyle TMPUCSXKHBIX OTJIUYAETCS OT
OOBIYHOTO Cy/la TeM, 4TO, B OTJMYME OT cyda c Mpodeccuo-
HAJIBHBIMU CYIbSIMU, HEMAJIOBAXKHYIO POJIb UTIPAeT TICHUXOJIO-
FMYEeCKU KOHTAKT C MPUCSKHBIM. TYT B MOJHYIO CUJTY AOJ-
JKHbI TIPUMEHSITBCS aIBOKATCKOE KpacHOpeure W TCHUXOJIOTH-
YyecKue TMpUEMbl B JESTEJIbBHOCTU aaBokaTa. TOJbKO TYT OHU

130



MOIYT IIOMOYb a/IBO.KATy PaeKpbITbCS B IIOJHOM Mepe U IIO-
MOYb €r0 TIOA3AIIUTHOMY.

st 3TOro agBoOKaT IIPEXIE BCEro JOJDKEH T00POCOBECTHO
M BHUMATEJIBLHO M3Y4YUTb MaTepuajibl YrOJIOBHOIO Jeja B lie-
JISIX BBISIBIEHUSI (haKTUUECKMX OCHOBAHMIA:

— OCITapyBaHUS B Cy[€ OTHOCMMOCTH, MOIYCTUMOCTHU, JOC-
TOBEPHOCTU M JOCTAaTOYHOCTU JIO0KA3aTeJIbCTB, 3aKOHHOCTU U
0DOCHOBAaHHOCTU TMPEAbSIBICHHOIO MOACYAMMOMY OOBHHEHMS,

— 3agBJIeHUs B Cyle O TOM, YTO IIpeIBapUTEIbHOE pac-
cllefoBaHME BEJIOCHh MPEIB3SITO, HEIOJHO, OTHOCTOPOHHE,
HEOOBEKTUBHO, 0€3 MCClIeqoBaHMSI OOCTOSITC/IIBCTB Nejia, OIl-
pPaBIBIBAIOIIMX OOBMHSIEMOIO WJIM CMSITYAIOIIMX €ro OTBET-
CTBEHHOCTD;

— BBUIBMXKEHUSI U pa3pabOTKU BEPCUid 3allMThI 00 00CTO-
SITEJILCTBAX JieJia, TOJIHOCThIO WM YaCTUYHO OITPaBIbIBAIO-
IKUX OOBMHSEMOIO JIMOO CMSATYAIOUIMX €r0 OTBETCTBEHHOCTb.

AnBoKaT 00s13aTeIbHO MOJDKEH IIOATBEPAUTH CIIPABEIJIH-
BOCTb €ro 3asIBJICHUI J0Ka3aTeJIbCTBaMM, COOpPaHHBIMU UM
camMuM B Topsiike cT. 86 YIIK.

Bcs mestenbHOCTh amBoKaTa B CyldeOHOM CJICACTBUU U B
CyIeOHBIX TPEHMSIX JOJIKHA ObITh HallpaBjieHa Ha ybexmie-
HHME TIPUCSDKHBIX 3acemaTelield M IIpelcenaTeIbCTBYIOIIETO Cy-
JbUA B MPAaBMILHOCTU YW CIPABEIIMBOCTU M30paHHON ITO3ULINU
3aIlUTHI.

B xome cymeOHOro ciaencTBus M CyOeOHBIX IIPEHUI COOT-
BETCTBEHHO HCCJICAYIOTCS C y4acTHMEM IIPUCSDKHBIX 3acemaTe-
JIeil M 00CyXHaroTcsl B MX NPUCYTCTBMM TOJBKO Te JOKa3a-
TEJIbCTBA, C MOMOIIBIO KOTOPBIX pa3pelialoTcsi OCHOBHBIE BOII-
pockl 0 (haKTUYECKO CTOPOHE, BUHOBHOCTU (IOKA3aHO JIU,
YTO COOTBETCTBYIOIIEE NesSHME MMEIO MECTO; M0Ka3aHO JIH,
YTO 3TO ACSIHWE COBEPIIWI IMOACYIUMBI; BUHOBEH JIM ITONCY-
JVMBbI B COBEpPLICHUM 3TOTO JESHUSI, a TaKXe, 3acCIyXXuBaeT
JIM OH CHUCXOXICHUS MM ocoboro cHucxoxmeHus). Ilocie
OCHOBHOTO BOIIPOCAa O BMHOBHOCTU IIOACYIMMOTO MOTIYT CTa-
BUTBCSI YaCTHBIE BOIIPOCHI O TaKMUX OOCTOSITEILCTBAX, KOTO-
phle YBEJIWYMBAIOT CTEIE€Hb BUHOBHOCTHM JIMOO WU3MEHSIOT ee
XapakTep, BJIEKYT OCBOOOXIEHHUE TOACYAMMOIO OT OTBETCTBEH-
HocTU. 71 TOro 4toOBl y MPUCSDKHBIX 3acemaresieii U Ipemd-
CEeIaTeNIbCTBYIOIIETO CYIbU (DOPMUPOBAIOCH MPABUILHOE BHYT-
peHHee yOexaeHue Mo 3TUM BOMpOcaM C y4eTOM IO3ULIMM He
TOJILKO OOBMHEHMSI, HO U 3aLLUTHI, OHU JOJIKHBI 3HATh ITO3U-
LMIO 3allMThI C CaMOro Hayaja CyIeOHOro CJeICTBHS.

st obecriedeHnsT 3TOr0 YCJIOBUS aIBOKaT TOJDKEH ITOATO-
TOBHUTh IOMA3AIMUTHOrO, YTOOBI OH B Hayajie CydeOHOro Ciel-
CTBUSI KPAaTKO, SICHO U MOHSITHO, U3JIOXUI CYTh MO3ULUU 3a-
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IIUTHI, peaiM3ysI CBOM ITOJTHOMOYMS IIOCJIC OIJIAIIICHUSI OOBM-
HUTEJIEM PE30TIOTUBHOM YacTH OOBMHUTEIHHOTO 3aKJTIOUCHUS,
JaTh MOTMBHUPOBAHHBII OTBET OTHOCHUTEIBHO TOIO, ITOHSITHO
JIM eMy OOBUHEHUE M MpPU3HAET JIM OH ce0sI BUHOBHBIM.

IIpakTuka moKa3bIBacT, YTO IepBOE BIIEUYATIICHHME — cCa-
Moe cToitkoe. I oueHb BaxKHO € MEPBBIX K€ IIaroB B IPOILIEC-
ce 3aBOeBaTh IOBepHE KaK IIPUCSKHBIX, TaK M Mpeacena-
TEJIbCTBYIOLIETO CYIbMU.

CyIiecTByeT 3ampeT Ha OIJIallleHWe OTPUIIATEeNIbHO Xapak-
TEpU3YIOIINX CBeIeHMI (CyIMMOCTh M T.I.). 3ampeT OOBUHE-
HUEM 4YacTo HapyliaeTcs. Peakiuusi agBokara HOJKHa OBITh
HEe B BUIE BO3MYVIIEHUSI, a B BUIAC HAIIOMHMHAHUS TIPUCSK-
HBIM, 4YTO Jaxe B MejlodaxX, He CYIISCTBEHHBIX I Aena,
O0OBMHEHME HapylllaeT 3aKOH M OTHOCHTCS K HeMy 0e3 JOJDK-
HOro mourteHus. YTo Torga roBOpUTh O Oojiee CEepbe3HbIX Be-
max?

CaMoMy amBOKaTy He CjeAyeT YBJICKAThCS U IIPEICTaB-
JIAITH CBOETO ITOI3AIIUTHOIO <«OeNbIM aHTeJIouKoM». M Ha cod-
HIIE €CTh MSTHA, W 0e3 SMOLMI HeoOXOAUMO PUCOBaThb Oojee
MEHee pealUCTUUYECKYI0 KapTUHY.

DTO BBI3BIBACT JOBEpME, a JOBEpHE MOXET OKa3aTh alBoO-
KaTy HEOLEHUMYIO YCIYTY.

Hanee K 0COOEHHOCTSM 3alllUTHl B Cyle MPUCSKHBIX MOXK-
HO OTHECTH KOJJIM3MOHHYIO 3allUTY, KOIJa ITOACYIUMBIX He-
CKOJILKO M WX ITTO3WIINM pacxonsarcs. TyrT TiraBHOe TTOMHUTH
BaXHYIO 3aIloBelb. «HE OOBUHATH, 3aimiuinas». Hauboiee
OIlaCHbIC CUTYyallMM B COCTSI3aTEJIbHOM YTOJIOBHOM IIpoliecce B
cyde TIPUCSDKHBIX IJIS1 KOJUIM3MOHHOM 3alllMTHl BO3HUKAIOT,
Korma TpU HaIMYWM YAWK KaXIBIH W3 TIOACYIUMBIX, OTpH-
Imasi CBOIO BMHOBHOCTb, OTOBAapMBAaeT NPYTUX, U Y IIPUCSTXK-
HBIX CO3[AeTCs BOEYATJICHUE, YTO KaXXIblii U3 MOACYIMMBbIX
MpU3HAJICId 3a OPYyroro.

B cyme mpUCSIKHBIX TakKxXe HEOOXOOAMMO ITOMHUTh, 4TO
HeJIb3s 3a7aBaTh IOIpAIlUBacMbIM JIMIIAM BOIPOCHI, KOTO-
pBle HampaBJIeHBl Ha BBISIBJICHHE OOCTOSITEIIBCTB, M300/MYa-
IOIIMX MOA3AIIUTHOTO B COBEPIICHUHU IIPECTYIUICHUST WA OTSIT-
YaIIUX €ro OTBETCTBEHHOCTb WJIM OTBETHI Ha KOTOPHIE MO-
I'yT HaBPEAUTH IOA3AIIUTHOMY B JIIOOOI opMe.

C yd4eToM BCEro CKa3aHHOIO Mbl MOXEM CIeJaThb BBIBOJ,
YTO ACATEIBHOCTb aJBOKaTa B Cyde IPUCSKHBIX BO3MOKHAa
TOJIBKO TIpM XOpOIIeM 3HAHWW aJaBOKATOM ITPOIIECCYaTbHOTO
MopsiiKa CyIOIPOM3BOACTBA C YJ4acTHEM IIPUCSIKHBIX 3acena-
Teliell, ero opaTOpPCKOro MacTepcTBa, 3HAHMI TICUXOJOTMU U
MHOTO JIpyroro, 0e3 4ero HaCTOSIIIMI amaBOKaT IIPOCTO HE CO-
CTOUTCH.
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10.7. MNMpeacTaBneHne agBoKaTOM MHTEPECOB NOTepneBLero

B yronoBHOoM mpoliecce 3aluTa IMpaB U 3aKOHHBIX WHTE-
pECOB TIOTEpIEBLIEro obecrneuynBaeTcs, IMpexae BCero, aes-
TEJIbHOCTBIO TOCYIAPCTBEHHBIX OPraHOB, MMEIOIIMX IJISI 3TO-
ro Bce mosHOMouwus. IIpuueM ocCylIecTBASATb 3TU MOJTHOMO-
Yusl TOJDKHOCTHBIE JIMIa 00sI3aHBl HE 3aBUCHMO OT IIPOCHOBI
3aMHTEPECOBAHHBIX JIUII.

Tem He MeHee, 3aKOH TPeIOCTaBJISIET MOTEPIIEBIIEMY IITU-
pOKHE BO3MOXHOCTU JJISl 3alllUThl CBOMX IIpaB, B TOM YMCIIe
U TIOMOIIb TPEJACTaBUTENsI, B KauyeCTBe KOTOPOTO MOXET BbI-
CTyNUTh aaBOKaT.

ITotepneBiiiM MOXeT ObITh KakK (pu3nmdyeckoe, TaK M IOpHU-
IMYeCcKoe JIMII0, KOTOPOMY MpEecTyIUIeHUeM TPUYUHEH Bpen,
U OHO TIPU3HAHO TMOTEPIIEBIINM TTOCTAHOBJIEHUEM COOTBETCTBY-
IOllleTo opraHa (cym, ciemoBareib W T.A.). Toabko TOorma, B
cootBeTcTBUM C M. 9 cT. 42 YIIK P®, moreprieBimii MoxeT
UMETb TpeACTaBUTEIS.

Hanuyue mocraHoBiaeHUs O TIPU3HAHWUM ITOTEPHEBIINM Ha-
JIEJISIET JIMLIO TPOLIECCYalIbHBIMU TIpaBaMu. Dbl uian He ObL1
MPUYMHEH Bpel, YCTaHOBUT cyd. Hepeaku ciydau, koraa mpe-
CTYIJIEHWE ObLJIO COBEPIIEHO M TOCTpajaBllee OT HEro JIUI0
CITOCOOCTBOBAJIO €r0 COBEPIIIEHUIO CBOMM HETIPaBOMEPHBIM WJIU
aMOpaJIbHBIM TIOBEJIEHUEM.

IMotepneBinii, Kaxk MpaBWUio, caM IIpUIjiallaeT Mpeacra-
BUTEJISI, HO €C/IM aJBOKaTa MpUIallialoT APYrue Jula, co-
rjacve TOTEPIeBIIEro 00s3aTeIbHO Jisl y4acTus B Jele.

ITotepreBinii MMeeT TpaBo B JI0OOK MOMEHT IMPOMU3BOJ-
CTBa IO ey OTKa3bIBaThCsI OT CBOETO IMPEACTaBUTES.

ANBOKaT JOIyCKaeTcs B KayecTBe MPEeJACTaBUTENS IMOTep-
MEeBILIEro MPU HaJIWMYMU Oplepa IOpUAMYECKON KOHCYIbTAlluU,
M corjacusl MOTepIeBIIero, €civ OTCYTCTBYIOT OCHOBaHMS,
MPENsATCTBYIOUIME €My OCYILUECTBISTh 3aLIUTY.

O jomnycke M 3alIUTe WJIM HEIOMycKe BBIHOCUTCS TOCTa-
HOBJIEHUE CJieoBaTeJIsl.

JearebHOCTh MOTEPNeBIIero HOCUT OOBMHUTENbHBINA Xa-
paxkTep, MOCKOJbKY OH 3aMHTEpPEecOBaH B M300JIMYEHUM U Ha-
Ka3zaHWUW Jula, TPUYUHUBIIETO eMy Bpeld, U, TaKUM oOpa-
30M, caM TMOTEpIeBIIMIA M €ero MpeacTaBUTEb MOMOJHSIOT
MMeIolIMecs A0Ka3aTeabCcTBa OOBMHEHUS. ATBOKAT, KakK Mpe-
CTaBUTEJb IMOTEPIIEBIIETO, JOKEH CJICIUTh 3a ITOJHOTOW U
00BEKTUBHOCTBIO ciieacTBUs. Eciy npuBieyeHbl K OTBETCTBEH-
HOCTM He Bce Jivlla, MPUYMHUBIINE BpPel ero Moa3aliuTHOMY,
OH JOJDKEeH XoJdaTaiicTBOBaTh 00 WX TMPUBACUYCHUU WJIM O pac-
IIUPEHUN 00beMa OOBMHEHMSI, €ClId UM OyIdeT YCTaHOBJICHO,

133



YTO OOBMHEHUE 0ojiee MSIKOE, YeM COBEpILIEHHOE Ha CaMOM
JieJie MPEeCTYIUIEHUE.

IToTeprieBiInit U ero mpeAcTaBUTEIb MUMEIOT MPaBO Ha 03-
HAKOMJICHHE CO BCEMH MaTepuaJlaMM YIOJIOBHOIO ZI€ja C MO-
MEHTa OKOHYAHUS TPEIBAPUTEIBLHOTO CIEACTBUS IO TIPEIbsIB-
JICHUS Jejla IJIs1 O3HAKOMJICHUSI OOBUHSIEMOMY.

ITocne o3HaKOMIIEHUS C IEJIOM ciegoBaTelieM 00 3TOM CO-
CTaBisieTCsl MpOTOoKoa. Eciu ObLIM 3asBI€HUS XOMATaMCTB,
cjemoBaTeab JOJDKEH Ha HUX OTBETUTD.

B yromoBHEII TIpo1iecc MpeacTaBUTENb TTOTEPIIEBIIETO BCTY-
HaeT TakKXKe C COIJIacHsl ITOTEPIIeBIIErO M YJ4acTBYET B CymeO-
HBIX MPEHUSIX W Ha TPOTSKEHUU BCEro CyaeOHOro CieICTBUS
MyTEM MPEACTABICHUS AOKA3aTEJbCTB, 3asBJACHUS XOHATaCTB
n T.O.

AIBOKAT HE CBSA3aH IOJHOCTBIO ITO3MIMEH IOTEpIIeBIIETO
U ero CTpeMJeHUEM K YCWIECHUIO HaKa3aHUsI OOBMHSIEMOTO.
Eciu agBokaT He cOINIaCeH C ITO3MIMEN ITOTepHeBIIEro, OH
00s13aH YBEIOMUTh €ro 00 3TOM, M €CJIU TOT He U3MEHUT IIO-
3ULIMIO, aJBOKaT NO/KEH OTKa3aThCsl OT BeACHUS HeJa.

YyacTByd B CyIeOHBIX ITPEHMSIX, aIBOKAaT ITOTEPIICBIIETO
JIOJDKEH TIOMHUTB, YTO OH HE IIPOKYPOP M HE HOJDKEH B CBOEH
peyMd 3aTparuBaTh BOMNPOCHI, XapaKTEPU3YIOILIME JIMYHOCTh
OOBHHSIEMOro, BOIPOCH XapaKTepa HaKa3aHUS U €ro Mpo-
JOJIKUTEIbHOCTh, BOIIPOCH IOPUIMYECKON KBalu(UKALUU
AeHACTBHH ITOACYIVMOTIO.

ITocne mpoBo3TIaIeHUsT TIPUTOBOPA ITOTEPIEBINMIA W €To
aJBOKaT MMEIOT IpaBO Ha KaccallMOHHOE OOKajJOBaHWE U IIpa-
BO Ha YacTHYIO KaJjioO0y.

ITonHOMOYMS mOpeacTaBUTENsd OOYCIOBJIEHBI COTJIaCUEM
MPEACTABISIEMOTO M OT HErO IMOJIHOCTBIO 3aBUCHT, T.€. MpPEa-
CTaBJISIEMBIN TIOTEPIIEBIIMI B 0001 MOMEHT MOXET JIe3aBU-
3UPOBaTh JIIOOOM JOKYMEHT, COCTAaBJIEHHBINM MpPeaCcTaBUTEIEM.
IIpaBa mpeacTaBuTesl OTOBOPEHbI B 3aKOHE M PaCLIMPEHHO-
MY TOJIKOBAHMIO HE MOMJIEXAT.

IIpeacraBuTenb MOTEPIEBLIEIO MOXET BBIATHM M3 IIpoOLIEC-
ca Ha mo0oi ero CTaguu.



CJIABA 11. AABOKAT B NPAXXOAHCKOM MPOLIECCE

11.1. [leaTenbHOCTb aABOKaTa Ha gocyaeOHoOW cTagum
rpaxpaHckoro npouecca

B cootBerctBuu ¢ neiictByommM I'TIK PCOCP, Besikoe 3anH-
TepecOBaHHOE JIMIIO BIpPaBe B ITOPSIKE, YCTAHOBICHHOM 3aKO-
HOM, OOpaTUThCS B Cyld 3a 3alllMTON HapyLIEHHOIO WJIM, OCHapy-
BaeMOro IIpaBa WJIM OXPaHSIEMOIro 3aKOHOM MHTepeca. OTKa3 OT
npaBa Ha oOpaileHue B cyn HeaevictButesieH (cT. 3 ITTIK P®D).

IIpaBo Ha oOpallieHre B Cyl SIBJISIETCS HAIeXKHOM TrapaHTHe
3alIUTHl TPAXIAHCKUX CEMEIHBIX, TPYIOBbIX, aIMUHUCTPATUB-
HBIX ¥ WHBIX MPaB TpaxmaH. D10 IpaBO MMEET BCSIKOES 3aMHTE-
pPECOBaHHOE JIMIIO, T.€. IpaxknaHe Poccuu, He rpaxkmaHe, MHOC-
TpaHHble TpaxmaHe. [IpaBo Ha oOpallleHHe B CyI peau3yercs
TOJIBKO B IOpPSIIKE, IIPEAYCMOTPEHHOM 3aKOHOM: ITyTeM MHOoJa4yu
MCKOBOTO 3asIBJICHUS WJIW 3asiBJIEHUS (T10 ey 0CO00ro Mpom3-
BOJICTBA), TOJAYM KaCCAallMOHHOW WJIM YaCTHOM XajloObl M HIp.
IIpaBo Ha oOpaillieHKe B cym 00ecredeHO I0pUANIECKIMM rapaH-
TUSIMH: JIEHACTBUEM IIPUHLIMIIOB IPakIaHCKOIO MPOLIECCYaIbHO-
TO TIpaBa, IOCTYITHOCTHIO CyIeOHOI (hOpMBI 3aIlIUTHI IIpaBa, He-
BBICOKMMH pa3MepaMU TOCIONUIMHBI, HAJIMYMEM B TpaXIaH-
CKOM MPOIIECCYaTbHOM 3aKOHOAATE/IECTBE MCUEPITBHIBAIOIIETO TIe-
peYHsI OCHOBaHWIA K OTKAa3y B IIPUHATUU 3asIBIICHUS W JIp.

ITocme coBmectHOro Ilmenyma BepxoBHoro cyma P® n
IInenyma Briciiero ap6urpaxHoro cyna P® or 18 aBrycra
1992 1. Ne 12/12 «O HEKOTOpbIX BOMpPOCAX MOABEAOMCTBEH-
HOCTH €]l CylaM M apOMTpaXXHBIM cCydaM» B TpaxkIaHCKOM
MpoIIecce pacCMaTpUBAIOTCSI CIACAYIOLIE KaTeropuu Oei:

1) mema mo cropaM, BO3HMKAIOIIMM W3 TpaxkIaHCKUX, 3€-
MEJIBHBIX OTHOIIEHUW, OTHOIICHUM MO MCIIOJB30BAHMIO TIPH-
POIHBIX PECYPCOB M OXpaHEe OKpPYXKaIOIIEW Cpelbl, €CA XOTS
Obl OMHOI M3 CTOPOH SIBJISIETCS TpaxKAaHWH, KPOME CIIOpPOB,
BO3HUKAIOIIKUX B CBSI3U C OCYILECTBIICHHEM IpaxkKaaHaMU-IIPe.-
MPUHUMATEISIMU TIPEAIIPUHUMATEILCKON eI TeIbHOCTHA, OT-
HECEHHBIX K KOMIIETCHIIMM apOMTPaXkKHBIX CYIOB;

2) nmena, BO3HMKAIOIIME M3 TOCYIapCTBEHHO-TIPABOBBIX, al-
MMHUCTPATUBHO-IIPABOBBIX, HAJOTOBBIX U IPYIMX OTHOLICHMIA,
OCHOBAHHBIX Ha BJIACTHOM ITOMYMHEHWU OJHOM CTOPOHBI APY-
TOl, €clii €10 SIBISETCS TPaXIaHWH, KpOMe JeJI, BO3HUKAIO-
IIUX B CBSI3U C OCYIIECTBJICHWEM TpaXnaHaMM-TIpeApUHIMA-
TEJSIMH TIPEAIPUHUMATEIBCKOM AESTEIbHOCTH, OTHECEHHBIX K
KOMIIETEHIIUM apOUTPaKHBIX CYIOB;
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3) nena Mo criopaM, BO3HUKAIOIIMM W3 CEMEHHBIX W TpY-
JIOBBIX OTHOILIEHUIA;

4) nmema o0 ocmapuBaHMU TpaxkaaHaMu (0ObEIMHEHUSIMU
rpaxaaH) pelieHuid 1 IeWcTBUil (Oe3aeiicTBUil) TocyaapCTBEH-
HBIX OPraHOB, OPraHOB MECTHOTO CaMOYMpPaBJEHUS U JIOJIK-
HOCTHBIX JIMI[, HapylIalIIUX MpaBa U CBOOOIBI YEJIOBEKA,
€CIM WX 3allluTa He OCYIIECTBJISIETCSI B UHOM CYyIeOHOM TIO-
psnKe;

5) mena o0 ocmapuBaHMM TpaxgaHaMmu (OOBEAMHEHUSIMU
rpaXx/aH) HOPMaTUBHBIX aKTOB, MpPOBepKa KOHCTUTYI[UOH-
HOCTM KOTOPBIX HE OTHECeHa K MCKJIIOYUTEIbHOM KOMITETEH-
uun KoHcruryimonHoro cyma P@;

6) mema o6 ocrapMBaHMM TIPOKYPOpPaMM B TIpedesiaX CBO-
eli KOMIETeHLIMU TMPaBOBbIX aKTOB, KacarolIMXCsl Heolpe.e-
JIEHHOTO Kpyra JIMLI M HapylIaloUIMX NpaBa U CBOOOABI Ipax-
JaH;

7) nena mo criopaM OOIIECTBEHHBIX M PEIUTMO3HBIX Opra-
Hu3auuii (00benMHEeHUI) ¢ opraHaMu TOCyIapCTBEHHOI BJjac-
TM U NOJDKHOCTHBIMU JIMIIaMUM, a TaKXe I0 CIlopaM 3TUX
OpraHu3aluii MeXay coOoi M C IPYTMMU OpPTaHU3alUSIMU:

— 00 ocrmapvBaHUM OTKA30B B PErMCTpallMK OOIIEeCTBEH-
HBIX U PEJIUTUO3HBIX OpraHu3aluil (00beqUHEHUI) U Tipe-
KpallleHWW WM TIPUOCTAHOBJIEHUU WX NESITEIbHOCTH;

— O MPU3HAHMM HE3aKOHHBIMM pelleHUl 1 neicTBuit (6e3-
JIEUCTBUSI) TOCYTapCTBEHHBIX OPTaHOB, TOCYAAPCTBEHHBIX CITy-
KaIuX, OpraHOB MECTHOTO CaMOYIpPaBJIEHMS, OOIECTBEHHBIX
00beIMHEHU I, M30MpaTEIbHBIX KOMUCCUN M MOJKHOCTHBIX
JIUIL IO HA3HAYEHUIO, OpraHU3allMu U MPOBEACHUI0 pedepeH-
JTyMOB, BBIOOPOB B OpraHbl TOCYJApCTBEHHOU BJIACTU U MECT-
HOTO caMOyTpaBjJeHUs, a TakXe O MPU3HAHUU HEIEUCTBU-
TEJbHBIMU PE3YJIbTaTOB pedepeHIyMOB U BBHIOOPOB;

— O 3alIWTe AEJOBOM pernyTaluyd U BO3MEIIEHUU MOpPaIb-
HOTO Bpena;

8) nmena o0 ocrapyMBaHWMM OTKA30B B PETMCTpPALlUM CPENCTB
MaccoBOil MH(popMallMM ¥ B BblAaye UM JMULEH3UN, a Takxe
00 ocmapuBaHUM pPELICHUI 00 aHHYJIMPOBAHWU JMLIECH3UM,
BBIIAHHBIX CPEACTBAM MacCOBOWM MHMOpMaIUu, O IpeKpale-
HUUW WU TIPUOCTAHOBJIEHUU AESTEebHOCTU CPEJCTB MacCOBOM
nHGOpMaLUH.

Kpome mepeuricieHHOTO cyiaMm elle MOABEIOMCTBEHHBI JIBE
KaTeropuu JieJ 0coOOoro IMpoW3BOACTBA:

1. O6 oOBsIBIEHUM HECOBEPLISHHOJETUS TTOJTHOCTBIO Ieec-
TMOCOOHBIM (3MaHCHUTIAIIS).

2. B cootBerctBuM ¢ PeneparbHBIM 3aKoHOM P®D o1 2 mioHs
1992 r. Ne 3185-1 «O mcuxMaTpyUyecKOi IMOMOIIM M TapaH-
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TUAX IIpaB rpaxiaaH IIpU €€ OKa3aHuHn», JAcja O HCZ[O6pO—
BOJIbBHOM ITOPAAKE TOCIIMTAJIM3allM B IMCHUXHMATPHUYCCKUC CTa-
IITMOHAPHI.

I[TonHOMOUYMS amBoKaTa Kak OpeaACTABUTCIA BBITCKAIOT
u3 ct. 53 I'TIK P® u cr. 51 I'TIK P®.

Z[OKYMCHTOM, NOATBEPXKAAIOIINM IMTOJTHOMOYUA MpEAcCTa-
BUTECJIA, ABJIACTCA OPACP, BbIIAHHbIN COOTBETCTBYIOIIIUM all-
BOKAaTCKUM 06p8.30BaHI/I€M.

B cootsercTBUU C 3aKOHOM, J€JI0O B CyI€ IpakagaHUH MO-
XKET BECTU JIMYHO, a MOXET 4YEPE3 MNPECACTaBUTECIIA. HpI/I'{eM
JIMYHOC Yy4YaCTHEC TIpaXdaHWHa B OCJI€ HE JMIIACT €ro IipaBa
UMCTb NPEACTAaBUTECIIA.

Ins 4ero rpaxngaHaM B CymeOHOM pa30UpaTeIbCTBE He-
00XomMM amBoKaT B KayecTBe mpeactaButens? Kaszamocs,
SIBUCh B CYI, M3JIOXH CBOE IeJI0, U cyay Bce sicHo. Ho Bce He
Tak MpOCTO. B rpaxmaHCKUX Mmpolieccax Kaxipash CTOpOHa
IOJIKHA MOKa3aTh T¢ 0OCTOSATEIbCTBA, HAa KOTOPBIE OHA CChI-
JlaeTcs KaK Ha OCHOBaHME CBOMX TPeOOBAaHMUI M BO3paskeHUI
(ct. 56 YIIK P®D).

AIBOKaTy MPUHAIJIEXKUT 0ocobasi pojib B JTOKAa3bIBAHUM IO
rpaXmaHCKHAM JAejaM, T.K. JOKa3biBaHWE SIBJISICTCS OCHOB-
HBIM (DaKTOPOM BCEi ITPOLIECCYaIbHOM NESITeIbHOCTU aaBOKa-
Ta.

AZIBOKAT SIBJISIETCSI CAMOCTOSITEJIbHBIM CYOBEKTOM JIOKa-
3bIBAaHUS B IpaXkgaHCKOM Ipoliecce. OH MMeeT MpaBO 3HAKO-
MUTBCS C MaTepuajlaMu [iejia, IPeICcTaBlIsITh JOKa3aTelIbCTBa,
T.€. aKTMBHO y4acCTBOBaTb B OKa3bIBAHUM HapaBHE C APYIH-
MU YY4aCTHHUKaMM IIpoliecca.

IIpexne Bcero, agBokary HEOOXOOMMO B IIPOLIECCE ITOATO-
TOBKM K IIPOLIECCY BBIPAaOOTAaTh MPaBOBYIO MO3MIINIO, T.€. MPO-
BEpPUTb 3aKOHHOCTbH CIIOPHOIO MHTepeca, 000CHOBAaHHOCTh
MMEIOIIMXCSI Y KJIMEHTa J0Ka3aTe/IbCTB, HaJW4YKMe IIPaBOBOI
MEPCIIEKTUBBI 10 JEJy.

I1paBoByIO TTO3UIINIO HEOOXOMMMO OOCYIUTH C KimeHToM. Ilo
BOIPOCY 3aKOHHOCTU CIIOPHOIO MHTEpeca HEOOXOMUMO YTOUHMT,
€CTb JIM 3aKOH, PEryJUpYIOIIMii CIIopHOe OTHolleHue. Eciu ero
HET, TO HeOOXOAMMO OOpPaTUTHLCS K APYTOMy IO aHAJOTUM 3aKO-
Hy WM BOOOIIEe K aHayiornu mnpapa. ClIoKHee, eclu 3aKOH eCTh
M €ro ITOJIOKEHMSI He B IIOJIb3y KiIMeHTa. B aToM ciyyae HeoO-
XOIMMO 3allOMHUTh, YTO B TAKOM OIPOMHOM MAacCUBE MpPaBO-
BBIX JOKYMEHTOB, PEryJIMPYIOIIMX TIPakIaHCKO-IPAaBOBBIE OT-
HOIIIEHMSI, WACATbHBIX TOKYMEHTOB HE CYIIECTBYET IO OIpene-
JICHVIO, U OT OMbITa Y MPAKTUKU alBOKaTa 3aBHCUT BO3MOX-
HOCTb HAlTW MPaBOBOE OOOCHOBAHME ITO3ULIMM KJIMCHTA.

137



BTopbIM. HeMaJIOBaXKHBIM 3JIEMEHTOM TTO3ULIUU SIBJISIETCS
HaJIMyrMe HEeoOXOOMMBIX TOKa3aTeJIbCTB IO JAeNly. 3aKOHHOCTh
MPUTSI3aHUI JOJKHA OBITh JoKa3zaHa. HeoOXomuMo yTOYHWTh
C KJIMEHTOM KpYT CBUETeNel, MTOMOYb €My OIpeIeUTh UX U
OpraHm3oBaTh MX BBI30B B CylIeOHOE 3acedaHue, a TakKXke OIl-
penenuTh, Kakue HeoOXomuMo coOpaTh ITOKYMEHTHI, IOATBEP-
Xaaiomye (akThl, KOTOPHIE KIMEHT W3JI0XWII B 3asBICHUU.

Ot amBokaTa TpeOyeTcs TIIATEIbHBINM W TIIyOOKWI aHaJIN3
KOH(IMKTHOM CUTyallMd C YYETOM CJIOXHUBIICHCS CyaeOHOI
MPaKTUKH, U XOTS TIPELIeACHTHOrO TIpaBa y Hac HET, HO OIIbIT
y cyleil ecTb, M 3TO HEOOXOAMMO YYMTBHIBATH (T.€. OIBIT pac-
CMOTPEHMST CJIOKHBIX [IEJT).

ITocnennee, 4To HEOOXOAMMO OIICHWTH aABOKATy B IIPO-
1ecce MOATOTOBKM, — 3TO MEPCIIeKTHBA Aeia. BemeHue amBo-
KaToM IOpHIMYeCKM Oe3HAEeXKHOro Jejia BIeUeT IJIs KIMEHTA
Oecroyie3Hble PacXofibl, MOJPHIBAET ¥ HErO M Yy cyda JOBepue
K amBokaTy. «Xyzas MOJIBa XyXe TOrmopa» — 3Ty APEBHIOIO
MOCJIOBUILY aJBOKAaT JOJIKEH O4YeHb XOpollo MOoMHUTh. [lo-
5TOMY OH JIOJDKEH OTKPOBEHHO COOOIIMTH KJIMEHTY O HeOna-
TOTIPUSITHOW TIEPCIIEKTUBE Tpoliecca, O CIa0blX M HEHaIeX-
HBIX 3BEHbSIX €r0 MO3UIMM, OTCYTCTBUU JIOKA3aTeNIbCTB, YTO-
OBl KJIMEHT MOT SICHO IIPEICTaBUTH ceOe BO3ZMOXHBIN XOI Jeia
U IIPUHSATH pellicHue, HavyaTb JIU aeia0 uiau HeT. HeoOxomumo
TakXe MTOMHUTh, YTO aBOKAT He CyIbsl, U €ro OlleHKa Tepc-
MEeKTUB JieJla HOCUT TIpeABapUTEIbHBINA XapaKTep.

Ha rpaxnaHckoe feio B cilyyae €ro MpUHSITUSI K BEACHUIO
aJBOKaT NTOJKEH 3aBeCTM aJBOKAaTCKOe MPOU3BOJICTBO, Kyaa
HEOoOXOAMMO COCPEeIOTOYMBATD:

— KOTUU UCKOBOTO 3asIBJICHUSI U OOBSICHEHUS MO ey,

— BBIMUCKU U3 MPUOOILEHHBIX K Jey JOKYMEHTOB WJIU
KOIMMUM JOKYMEHTOB;

— KOMNWM XOIaTalCTB, TPEACTABJICHHBIX B Cyl B IHMCh-
MEHHOM BU/IE;

— TUIaH WIW Te3UChl BBICTYIUIEHMS MO JIeNly C YKa3aHueM
3aKOHOB, HOPMATUBHBIX aKTOB, CyleOHOW MpakTHUKW, Ha KO-
TOpbIE aJBOKAT JOJKEH COC/IaTbCcsl B OOOCHOBAaHME MPaBOBOW
TO3UIIUH;

— BBIMKUCKU U3 MPOTOKOJIA CyIeOHOro 3acelaHus U KOMUU
3aMeYaHuil (€CM OHM ObUIM MPUBHECEHBI);

— KOMUM pelIeHUl Cyla WM BBIITUCKUA U3 HETO;

— KOMNMWU KacCallMOHHBIX Kayioo;

— OTBETHI Ha 3arpochl, XajJoObl U T.TI.

Hanuune agBOKaTCKOro MpOM3BOACTBA — 3TO TEXHUYEC-
Kasl CTOPOHA JeSITeJIbHOCTA alBOKaTa, HO OHa MO3BOJISIET KO-
HOMMTbL BpeMsl, SIBJISIETCS BaKHbIM OPraHM3allMOHHBIM MO-
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MEHTOM B AeATEJIbHOCTU aJABOKaTa 1 NMO3BOJIAECT B JI000ii MO-
MEHT OBITh TOTOBBIM K OTBETY Ha JI000I BOMNpPOC KIIMEHTA.

HocyneOHast cramusl OesITeJIbHOCTM aJBoKaTa JOJDKHA 3a-
KaHYMBAThCS ITOIAaYeil MCKOBOTO 3asiBIICHUS B Cyd. DTO 3asiB-
JICHUE TIPUHMMAETCS CyIOM IIpU COOIONCHUU CIEAYIOLINX YC-
JIOBUI: TOACYIHOCTh Jejia JaHHOMY CyIy, JeeCIIOCOOHOCTh
vcTua (3asBUTENISI) M HAIMYKME MOJHOMOYMI Ha BelCHUE JeJa.
Otka3 cyapbuM B IpHeMe MCKOBOTO 3asiBJCHHUS II0 MOTHUBAM
OTCYTCTBUSI 3TUX YCJIOBMiII HE IIPEIISITCTBYeT BTOPUYHOMY OO-
palllcHUI0 B CyH IO TOMY K& ey, eCIU JOMYIICHHOE Hapy-
1IeHUe OyIEeT yCTpaHEHO.

Otka3 cyga B IMPUHSITAM WMCKOBOTO 3asBJICHMS II0 HEIIOMN-
BEIOMCTBEHHOCTH MOXET OBITh OOXaJIOBaH B BBIIICCTOSIIMIA
Cyl IIyTeM MOoauyMd YacCTHOM KaJoOBbI.

Cyn Takke MOXeT OTKa3aThb B IIpHEeMe HCKOBOTO 3asBlie-
HUSI, €CIM €CTh BCTYIIMBIIEE B 3aKOHHYIO CHJIY BBIHECEHHOE
IO CIIOPY MEXIy TeMHU XK€ CTOPOHAMM, O TOM Xe IIpeaMeTe 1
10 TEM K€ OCHOBAHMSIM pelleHUEe Cyla MK OIpeaeicHHe cyaa
O MPUHATHUM OTKa3a HCTHa OT HNCKa MU 00 YTBEPKACHUHN
MMPOBOTO COTJIAIIEHNUsI CTOPOH, T.K. OTHAXIbI PEIIEHHOE IEJI0
HE MOMIJICXKUT BTOPUYHOMY PACCMOTPEHMIO.

OcHoOBaHMEM K OTKa3y MOXET OBITh TaKXe TO, YTO B HaJIU-
YA UMEETCS M pacCMaTPUBAETCs aHAJIOTMYHBIA MCK. 3aKOH He
JIOIyCKAaeT pacCMOTPEHHUsI ABYX TOXICCTBEHHBIX MCKOB B OIHOM
WINA pa3HbIX cygax. Ilociae mpuHSTUS MCKOBOTO 3asiBJICHMS Ha-
YUHAETCSI CTamMsl CymeOHoro pasOumparenbcTBa. Eciam amBokar
BBICTYIIaeT Ha CTOPOHE OTBETYMKA, TO HOCYNeOHAs CTamus IS
HEro 3aKaH4YMBaeTCsl OTBETOM Ha MCKOBOE 3asiBJICHHE, KOTOPOE
HEOOXOIMMO HampaBUTh B Cyd A0 Hayaja CJIyIUaHWS [esa, YTo-
OBl Cyabss MOI' OBHAKOMMTECSA C HO3I/IHI/ICI71 OTBETYMKA.

11.2. YuacTie aaBokKara B CyJeOHOM pa30oMpaTe/ibCTBe
B TPAXKIAHCKOM mpolecce

Cynme6HOe pa30upaTelbCTBO— OCHOBHAs 4acTh TIpaxkKIaH-
CKOTO TIpoliecca, T.K. UMEHHO B 3TOM CTaguU OCYIIECTBISIOT-
csd LeIM M 3aJadyd TpaXXJaHCKOTo IIpoliecca.

CynmebHoe 3aceJaHue COCTOMT M3 HECKOJNBKMX CMEHSIOLINX
JIpyT Opyra 4dacTeil, Kaxmasi U3 KOTOPBIX MMEET CBOM CIIELIU-
(uueckue 3amadn, CBOe COAEpPXKAHME, MECTO B CYIeOHOM pas-
OupaTelbCcTBe W TpelHa3HadyeHa s pacIIMpeHUs ompese-
JICHHOTO Kpyra BOITPOCOB.

Tak, IMOArOTOBUTEIbHAS YaCTh CyIeOHOIO 3acelaHUsT MpU-
3BaHa OINpPENEIUTh, MMEIOTCS JUM HEOOXOAMMBIE YCIOBUS IS
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paccMOTpeHUs Jesia 1o CYIIEeCTBY B JaHHOM 3acedaHuu. Bro-
past yacTb — COOCTBEHHO pacCMOTpeHHe Jejia IO CYILECTBY —
CTaBUT mepen co0O 3aJauyv YTOYHEHMSI MCKOBBIX TpeOOoBa-
HUI 1 BO3paxXeHMI Ha MCK; BBHISIBJIEHUS BO3MOXHOCTH OKOH-
yaHUsI JIeJla MUPOM; BCECTOPOHHEIO, IMOJHOTO U OOBbEKTUB-
HOTO MCCJIeIOoBaHUS CcOOpaHHBIX Mo Jemy mokKa3aTelbCTB C
LIEJIbI0 YCTAHOBJIEHUSI OOCTOSITENILCTB TOMJIEXKAIIETO0 pa3pe-
meHuo criopa. Ilocienyroiast 4acTh — CyIeOHBbIC TIPEHUS U
3aKJIIDYEeHUE TPOKypopa (eciu OH y4acTBYeT B Jejie) — IIpe-
JOCTaBJISIET BCEM JIMIIaM, YYacTBYIOLIMM B Jeje, BO3MOX-
HOCTb Ha OCHOBE aHajM3a MCCJISIOBAHHBIX M0KA3aTeJbCTB C
yuyeToM TpeOOBaHMiI 3aKOHA, PETYJMPYIOLIEro CIIOPHOE IIpa-
BOOTHOIIICHUE, TIOJOXEHUI PYKOBOISIIEH CyaeOHO Mpak-
TUKH BBICKA3aTh CBOE OTHOIICHWE K paccMaTpyUBacMOMY ey
U TIPEVIOXUTH Cydy CBOM BapuaHT pelleHus Io0 Hemy. B
YeTBEPTOM, 3aKJIIOUYUTEJIBHON 4YacTU CyIeOHOro 3acedaHus
Cyl paspellaeT IeJo MO CYIIECTBY, COCTaBIsSIET B COBellla-
TEeJIbHOI KOMHAaTe pellleHne 1 OOBIBISIET €ro B 3aje Cyneo-
HOTO 3aceldaHusl.

PaccMotpum 3™n 4yactu 6osee moapoOHO.

B moaroroBuTeNbHON YacTHM aIBOKaT IOC/E COBEIIAHUsS C
KJIMEHTOM JOJDKEH 3asiBUTh MMEIOIIMECs XojaaraiicTBa 00 OT-
BO/IE YYaCTHMKOB IIpOliecca, KOTOpbIE MOJDKHBI OBITh MOTH-
BUPOBaHHBIMM U OOBEKTUBHBIMU. XojaTaiicTBa 00 OTBOE
3agBJISIIOTCSl yYacTHHMKaM TIpoliecca, €Clyd y ajBoKara BO3-
HUKJIM COMHEHMS B UX JJUYHOM 3aMHTEPECOBAHHOCTU UJIU Oec-
npuctpacTHOCTU. OTBOM 3asIBISIETCS CYIbSIM, ITPOKYPOPY,
akcneptaM U T.M. OTBOAbI CBUAETENISIM HE 3asBISIOTCS, T.K.
UX TIOKa3aHus uccaeayoTcs cyaoM. KMctouHukom uHdopma-
MM MOTYT OBbITh COOOILEHMSI KJIMEHTa WJIM WHbIE CBEICHUS,
MOJIydeHHBIE aJBOKATOM TIpU cOope JoKaszaTesJbcTB (CT. 164
VIIK P®).

OTBOI yyacTHMKaM Mpoliecca 3asiBIsIeTcsl 10 Hayaja pac-
CMOTpPEHHUS Jiefla TIO CYILECTBY, €CJIu OOCTOSTEIbCTBa OTBOMA
M3BECTHBI ajBOKaTy 3apaHee. EciM OHM cTanu U3BECTHBHI Ha
OoJiee TO3MHUX CTaAUSIX CIAYIIaHUsS, TO OTBOA MOXHO 3asi-
BUTb U TTO3Xe.

XopaTaiicTBo 00 OTBozE 3asiBJIsIETCSI B KOPPEKTHOM, BEX-
nuBoit dopme. Henb3s yHMXaTh 4eCTb U JOCTOMHCTBO JIMIIA,
00 OTBOIE KOTOpPOro anaBokaT xopaTaiictByeT. OT rpybocT,
pPe3KOCTH, 3JIOr0 capka3Ma yOemMTeIbHOCTb TOBOIOB HE IIO-
BbIIIA€TCs, a JIUIIb BbI3bIBAET Y YYaCTHUKOB Ipollecca Hera-
TUBHBbIE YYBCTBa, YTO TMOAPHIBAET aBTOPUTET KaK aaBOKaTa,
TaK U BCEro alBOKATCKOro COOOIIECTBa, U HE WJAET Ha IMOJIb3Y
BallleMy KJIMEHTY.
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B monaroroBWTeNbHOM YacTH CymeOHOTO 3acelaHMs TOKJIa-
JbIBACTCSI O SIBUBIIMXCS, a TaKXKe O JIMLaX HesBUBIIUXCSI. B
cllydae HesIBKM KOTo-Ju00 M3 JIWIl, y4YacTBYIOIIUX B Jelie,
WM WX TIPENCTaBUTENIEH, Cym ¢ yIeTOM MHEHUS YJaCTHUKOB
TIpoliecca paspeliaeT BOIPOC O BO3MOXHOCTH pa3bopa jena B
OTCYTCTBUE HESIBUBIIMXCS JUll. VX HesiBKa MHOTIA KaXeTcs
KJIMEHTY BO3MOXHOCTBIO YCKOPUTH JICJIO M PELIUTh €r0 B CBOIO
mmosib3y. Ho amBokaTy HeoOXOIMMO pa3bsICHUTH CBOEMY IOBE-
PUTEINI0, YTO PACCMOTPEHHWE Jejla B OTCYTCTBHME IPYTOM CTO-
POHBI CyXaeT BO3MOXHOCTM Cyla BBIICHUTh OOBEKTHUBHYIO
WCTUHY TIO JIely U MOXET TOBJIeYb OTMEHY BBIHECEHHOTO IpU
TaKWX OOCTOSITEIbCTBAX PEIICHUS BBMIY HETIONHOTO BBISICHE-
HUST UMCIOIINX IUIS JIea 3HaYeHHe OOCTOSITEIbCTB.

Taxke anBokaT JOJKEH pa3bsICHUTh, YTO, B COOTBETCTBUU
cm 2 cr. 167 YIIK P®, paccMoTpeHue [eya B OTCYTCTBHE
KOro-Jin0o M3 JWIl, YYaCTBYIOIIVX B Jejie, He M3BEIICHHBIX O
BpEMEHU U MecTe CynebHOro 3acenaHusi, SIBJISIETCS 0e3ycioB-
HBIM TIOBOJIOM K OTMEHE pellleHUs Cyla, U €ClIU Cyld He OTJIO-
KUT JIeJIo, O €ro OTJIOXEHUM MOJKEH MPOCUTh aaBokaT. B
WHTEpecax nejia, Jaxe €CAM B Cyld MOCTYIWJIM PaclucKu O
BPYYEHMM MOBECTOK JIMIIaM, YYacTBYIOUIMM B Jiejie, a OHU He
SIBWJIMCH, TO U B 3TOM CJlyyae HEOOXOIMMO OTJIOXKUTh 3acena-
Hue. [Touemy? 3axkoH (I'TIK) roBopuT o BO3MOXHOCTU CIIy-
IIaHUs Aejla B OTCYTCTBYE JIMII, HamjeXalluM oOpa3oM HM3Be-
IIEHHBIX O MECTe U BpeMeHU cyneOHoro 3acenanus. CoracHO
ct. 116 TTIK P®D, cynebGHas MmoBecTKa JOJKHA OBITh Bpyde-
Ha JIMYHO TOJ PacHuCKy TPaxXJaHWUHY WJIU HOJLKHOCTHOMY
JINILy TOCYHapCTBEHHOTO YYPEeXIEHUs, MPEAnpusiTUs, orepa-
TUBHOU WM OOlLECTBEHHON opraHu3zainuu. Ho, monayuuB Ta-
KYIO PacIUCKy, Cyl He BCerga MOXeT ObITb YBEPEH, 4TO pac-
MUCKa JaHa U3BEIaeMbiM WU BbI3biBaeMbIM JuiioM. Ct. 109
ITIK nmomyckaer BpyuyeHHMe MOBECTOK IPY OTCYTCTBUU aapeca-
Ta MPOXMWBAIOIIMM C HUM COBMECTHO B3POCJIbIM YJieHaM ce-
MbH, a €CJId UX HE OKaXeTcsl — JOMOYIPABJIEHUIO MO MeCTy
SKUTEIbCTBA W aIMUHUCTpALMKU MO0 MecTy ero pabotsl. [Tpu-
HSIBIIIEE TTOBECTKY JMIIO 00S13aHO TPU TEPBOM BO3MOXHOCTH
BpYuYMTh ee aapecaTy. Eciu okaxeTcs, yTo moBecTKa (pakTu-
YecKu He Obula BpyvyeHa aapecaTy, 3TO JIMLO HE MOXET CUu-
TaThCsl U3BELIEHHBIM O ClylIaHuu Jeja. [Ipu HesBKe Takoro
JIVlIa B TIEPBBIN pa3, naxe IpU TOJYyYeHUU PACIUCKU O BpY-
YeHWU TMOBECTKU, HE ClieyeT HacTauBaTh Ha CJIyUIaHWM [efa,
T.K. 3aT€M pelIeHUe MOXET ObITb OTMEHEHO B KacCallMOHHOM
WJIM HAJ30pHOM mopsiikax. YToObl 3TOro He MPOU3OIILUIO, afi-
BOKAaTy JIy4llle Bpy4yaTb ITOBECTKM CaMOMy, M TOLJa OH TOYHO
Oyner 3HaTh, BpyuyeHa TOBeCTKa WJIM He BpydyeHa. Torma an-
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BOKAT BIIpaBe IIPOCHUTHL Cyle 3aciayllaTh NIEJI0 B OTCYTCTBHUE
JINIIA, YY9AaCTBYIOIIETO B AeJie, €CJIM OHO WJIM €ro IpeACTaBH-
Tellb He SIBWIKCHh B Cyd, XOTS MOBECTKAa MM ObLla BpydyeHa
060 OHU OTKa3anuch or ee mpuHATus (cr. 117 I'TIK P®), a
YBaXXUTEIbHBIX MPUYMH HESIBKU HET.

Ecnu pmeno penieHO OTIOXWMTh, TO, B COOTBETCTBUM CO
cr. 170 I'TIK, HeoOXomuMO BBISICHUTh BO3MOXKHOCTb JOIMpPOCa
SBUBIIMXCS CBUIETEIIEH.

B caygae, ecim menmo OTKJIampIBaeMcCsl M3-3a HESIBKU JIPY-
roii CTOPOHHBI WM B CBSI3U C MIPUBJICYCHUEM K YYacTHUIO B
JIesle TpeThero Julla, aABOKaTy He cCjedyeT HacTauBaTb Ha
nmoripoce cBuuereneit. IlomydeHHbIE MpU TaKuX OOCTOSITENb-
CTBaxX CBMIETEILCKME ITOKa3aHMs HE MOIYT MMETb JOoKa3a-
TEJILCTBEHHOTO 3HadyeHUs. EciiM moka3zaHUSI CBUOCTENIS MMeE-
0T BaXXHOE 3HAyeHWe, CyI, AOMNPOCHB €ro IpU OTJIOXECHUU
pa3oupaTesIbCTBa Jiejia B OTCYTCTBUE, APYTOM CTOPOHBI, B CUITY
cr. 170 I'TIK BeIHYXXIeH OymeT BHOBb, BBI3BAaTh 3TOTO CBHUJIC-
TeJsI B Cledylollee cyneOHOe 3acemaHue.

B moaroroBuTenbHOM 3acemaHMM amBOKAT 3asiBIISIET XOIa-
TaiiCTBO, IIOATOTOBJIIECHHOE MM K Hadaly Ipoiecca. JT0, Kak
MpaBWJIO, XOAaTaiicTBa O IOIPOCE CBUIETENIC, O MpUOOIe-
HUU THCBMEHHBIX N0Ka3aTeJIbCTB, O Ha3HAUYEHWUU IKCIIEPTU-
36 M T.IL

XomaraiicTBa MOTYT OBITh 3asIBJIEHBI B YCTHOM M IIMCHMEH-
Hoit ¢opme. Hambosee neaecoodbpa3HoOii SIBISIETCS MUCbMEH-
Hasl popma xojaraiicTBa, OCOOCHHO MO CJIIOXHBIM JiejlaM, II0-
CKOJIBKY B TOM cCJlyyae, €CJM Cyl OTKJOHMUT TaKoe XojaTai-
CTBO, CCBLIKA B KaCCAIIMOHHOM KajloOe Ha HEITOJHOE BBISICHE-
HUE OOCTOSTEIbCTB, MMEIOIIMX 3HadeHWe IJIs Aejia, Oymer
Oosee yOeaUTETHLHOM.

B ciyyae 3asiBieHUsI XOHATaliCTB aJBOKaTy CO CTOPOHBI
OTBETYMKA, HEOOXOAMMO H3YYUTh UX M OMNpPENesIUTh CBOE K
HUM OTHOIIEeHMS (IIOIAepXaTh, XOAaTalicTBOBaTh 00 OTHO-
IIEHUU U T.I.).

CrenyeT TIOMHUTb, O TOM, YTO IJSI OOBEKTUBHBIX U 000-
CHOBAHHBIX BBICKA3bIBAHUI O XOMATaiCTBax HEOOXOMMMO:

1) paccMOTpeTh, SABISETCS JM 3asBICHHOE XOIaTaiiCTBO
3aKOHHBIM;

2) UMEIOT Y 3HauyeHue I Jejla Te OOCTOSITeNIbCTBA, OJIs
MHOATBEPXKACHUS KOTOPBIX HEOOXOAMMBI JOIOIHUTEIbHBIC CBE-
JIeHUSI WJIN JOKYMEHTHI.

IToce okoHYaHMS IOATOTOBUTEIBLHOM YaCTU CYI IIPU-
CTyIIaeT KO BTOPOM YacTH — pPacCMOTPEHUIO Jiejia IO CYIIe-
CTBY.
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B coorBercTBuHu co cT. 172 T'TIK P®, paccmorpeHue aeia
10 CYIIECTBY HaUMHAETCS HOKIAIOM Jeja TpelIcelaTeIbCTBY-
IOIMMU WJIM HApOAHBIM 3acemaTtesieM. 3aTeM IpeacenaTesib-
CTBYIOIIMIA CIIpalllMBaeT, MOAAEPXKUBAET JIM MCTELl CBOU Tpe-
OoBaHUS, IIPU3HACT JIM OTBETYUK TpPeOOBaHUS MCTIIA U He
JKeJIAIoT JIN CTOPOHBI KOHYUTH JIEJI0O MHUPOBBEIM COTJIAIIICHUEM.

AIBOKAaT HOJDKEH 3apaHee COINIACOBATh ITO3UIINIO C KIMCH-
TOM, U €CJIM OH €ro IpeacTaBJIsIET MO0 AOBEPEHHOCTU, TO B
Hell crnelnuaibHO JOJDKHO OBITh OTOBOPEHO MOJIHOMOYME Ha
OKOHYaHME [ieJ1a MUPOM.

B coorBercTtBUM co cT. 174 TTIK P®, mocne moknanma
Jena Cyd 3aciaylinBaeT OOBSICHEHUS HCTLA M YYaCTBYIOLIETO
Ha ero CTOpOHE TPEThEero JiMila, OTBETYMKA M YYaCTBYIOIIETO
Ha ero CTOpPOHE TPEThEero JIMIa, a TaKxKe OPYyrux JIHI, yda-
crByromux B geiie. [Ipokypop, a TakKe YIOJTHOMOYCHHEIC
OpraHoOB TOCYIApCTBEHHOTO YIIpaBJIEeHUs, MPOdCOI030B, Tocy-
JAPCTBEHHBIX NIPEANPUATAN, YIPEXKIECHUI, OpraHU3alvuii, KO-
X030B, MHBIX KOOMNEPAaTUBHBIX OpraHM3aluii, MX oObeaHE-
HUH, OPYrux OOIIECTBEHHBLIX OpraHU3allMi WJIWU OTIEJbHbIE
rpaxaaHe, oOpaTMBIIMECS Cyl 3a 3alllMTONM MpaB U UHTEpe-
COB JpYrux JIWII, AalOoT OObsSICHEHUs MepBbIMM. Jluma, yya-
CTBYIOLLIME B JieJie, BIpaBEe 3aJaBaTb APYr JAPYTY BOIPOCHI.

IIpenycMoTpeH crneuuaJbHBI MOPSAOK PacCMOTPEHMS
MYCBMEHHBIX OOBSICHEHUI.

J171s1 TACEMEHHBIX OOBSICHEHUI JIUII, YIaCTBYIOIINX B IIeje, a
TaK>Ke OOBSICHEHUI, TTOJTy4YeHHBIX CYIOM, 3aKOH YCTaHOBWJI OIl-
peIesICeHHYIO MOCeI0BaTeIbHOCTh: CHavaja 3aciaylInBaroTCs
OOBSICHEHUST MCTIIA M YYACTBYIOIIIETO Ha €0 CTOPOHE TPEThETO
JIMIIa, 3aTeM OOBSICHCHUS OTBETUYMKA WM YJaCTBYIOIIETO Ha €ro
CTOpPOHE TPETHEro JWlia, MOCJe YEro AT OOBSICHEHMS Apyre
JMia, yJacTBytoiye B nene. Eciau mpokypop, a Takke opraHbl
TOCYIApCTBEHHOTO YITpaBJIeHHsI, TIPOGhCOIO3bI, YIPEXKICHUS, TIPSO~
OPUSITUSI, OpTaHW3aN W OTOCIbHBIC TpakIaHe OOpaTWINCh B
Cyl 3a 3alllUTOM MpaB U MHTEPECOB APYTUX JIMII, TO yKa3aHHbIE
Jvia aubo MX MpeacTaBUTENM AAlOT OObSICHEHUS IEPBbIMU
(ct. 174 VIIK PD).

AIIBOKaTy HEOOXOAWMO HANOMHHUTb KJIWEHTY, UTO OObBsC-
HEHUS B rpaXkIaHCKOM Cylde SIBJSIIOTCS JoKa3aTeJbCTBAMMU I10
JieJly, M OH JOJIKEH IoayMaTh, KTO U YTO MOXKET IoKa3aTh, a
TaKXXKe OOCyIuTh BCe IMOKa3aHMs 3apaHee C agBOKATOM.

B HekoTOpbhIX yyeOHHMKax IO agBOKaType aBTOPhI CUMTa-
0T, YTO aIBOKAT JOJIKCH ITOCTOSIHHO HAallOMUHATh KJIUEHTY O
TOM, YTO TOT IOJDKEH TOBOPUTH IIpPaBOy, HU IIPU KaKUX 00-
CTOSITEJIbCTBAX HE MOJIKEH BBOAWUTH Cyd B 3a0JyXKIeHUe WU
MPETNSITCTBOBATh YCTAHOBJICHUIO O0BEKTUBHOM UCTUHBI O AETY.
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Kak Ham mpezncraBisieTcs, 3TO 3amaya sl mpokypopa. s
TOr0 OH W CYIIECTBYeT B TrocygapcTBe. A 3amada aaBoKaTa
COCTOMT B TOM, YTOOBI pa3bsICHATH 3aKOH KIIMEHTY U BOBpE-
Mg yKa3bIBaTh Ha ero omuoku. Hampumep, eciu ero mokasa-
HUSI PacXodsATCs C IMOKa3aHUSIMU HE3aBUCUMBIX 3KCIIEPTOB
WM CBUJETeNIe, TO pelieHrue OyleT He B ero moJib3y.

KineHT momkeH ySCHUTh, YTO €ro 3amadya — W3JI0XUTh
Cyly TOJILKO (DaKThl, UMEIOIIME 3HAYEHME IS Oejia, u3beras
HEHYXHBIX TOIPOOHOCTeil, M yKa3aTh Ha J0Ka3aTeJbCTBa,
KOTOpble 3TH (PaKThbl MOATBEPXKIAIOT.

A 3agaya agBokKata — coOpaTh 3TH A0Ka3aTellbCTBa B
JIOTUYECKOM IMOC/e10BaTeIbHOCTH.

B rpaxnmaHcKoM mpoiiecce MHOTIA, KaK U B YTOJIOBHOM, OT
BOBpEMsI TIPEICTaBJIEHHOTO JIOKA3aTeJIbCTBA 3aBUCUT CyHeO-
Hoe pelneHue. HekoTopble aBTOpBI YYeOHUKOB YTBEPXKAAIOT,
YTO HEKOPPEKTHO CKPHIBATh I0KA3aTeIbCTBA OT JPYroil CTO-
POHBI, a HEOOXOMMMO Cpa3y ke ee ¢ HUMU 3HAaKOMUThb. Cum-
Tal0 TaKylo TMO3UIIMI0 HEBEpPHOM, T.K. 3apaHee 3Has JOoKasa-
TeNbHYIO 0a3y OPYroil CTOPOHBI, JIETKO TMOATOTOBUThCS K IIPO-
TUBOJAEUCTBHUIO: MOA0OpaTh CBUACTENE, MOKYMEHTHI W T.II.
Hu onHa skcmepTusa He yCTaHOBMT, HareyaTaHO MUCbMO Ha
KOMIIBIOTEPE B SIHBape WJM B MapTe. A 3TO0 MOXET UMEThb
CylIECTBEHHOE 3HaueHue Mg Aena. B Bompoce o mokaszaTelib-
CTBaX B TpaXXIaHCKOM IIPOLIECCE aABOKAT MOKEH MOMHMWTD,
4TO, HECMOTpPSI Ha HEKOTOpOe IMpoliecCyalbHOE OTIUYUE B
MpEeACTaBICHUM JOKa3aTeJbCTB U B UX WUCCIAEAOBAaHWU, OHU
HUYEM HE OTIMYAIOTCS OT J0KAa3aTeJbCTB YrOJIOBHOTO IpO-
lecca. D10 B COBETCKME BpeMEHa M3 aJBOKATa OUYEHb XOTEIU
clenaTb BTOPOTO MPOKYypopa, HaBsI3bIBasl eMy 3ajady ycra-
HOBJIEHUSI OOBEKTUBHOM MCTMHBI KakK IJIaBHYIO. A 3ajgaya aji-
BOKaTa .— JIIOOBIMU (HO TOJIBKO 3aKOHHBIMH) CITOCOOAMHU 3a-
IIMIIATh CBOEr0 KJIMEHTa, W B TOM YKCIIEe OT TocyJapcTBa. A
pa3 3aKOH HE COAEPXUT HUKAKUX TPEANUCaHUil IO BOIPOCY
1IeJIeco00pa3HOCTU TIPeAOCTaBICHUs 10Ka3aTeJbCTB, TO al-
BOKATy HEOOXOOMMO WX MPEAOCTaBIsITh TOrIA, KOTrJa HYXKHO
eMy U ero KJIMEHTY.

B ITIK mopsimok ucciaenoBaHUSI AOKa3aTeJbCTB pera-
MEHTHUPOBAH [IOCTAaTOYHO IIOJIHO: OIIpeAesicHa IOoceaoBa-
TEJIBHOCTh OOBSICHEHUI CTOPOH M TPETHUX JIWI[, OYepel-
HOCTh ¥ TIOPSIIOK JOTMpPOCa CBUIETEeH, NCCIeTOBaHUS TTHCh-
MEHHBIX, BEIIeCTBEHHBIX TOKa3aTeJbCTB M 3aKJIIOYECHUS
9KCIIEPTOB.

AIBOKAT ydYacTBYeT B JONPOCE CTOPOH, TPETbUX JHI U
ceugerenieii. OH JOKeH TPOSBISTh BRIICPKKY, a TAKXKe yBa-
KeHHWE K JIMYHOCTHU AOIpalldBacMOro.
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DTO0 KOHCTUTYLIMOHHOE TpeboBaHue. HUuTo He MOXET ciy-
KUTh OCHOBaHMEM K ymajieHnio JuaHocTH (cr. 21 KoHcTtuTy-
mu P®D).

HenomyctiMo MOBBIIIATE TOH B XOAE JOMNPOCA, OCKOPOJIATDH
CBHMIIETENISI WJIM CTOPOHY OOBMHEHMS. AIBOKAT HOJDKEH OBITh
KOPPEKTeH W TaKTUYEH.

[ToaTomMy BOIpOCH CBUAETEIIO AOJDKHBI 3adaBaTbCs CIIO-
KOWMHO, HO YBEPEHHO. XapaKTep BOIIPOCOB 3aBHMCUT OT OOCTO-
SITEJILCTB Jejla U OMPEIC/ISATCS aIBOKATOM CaMOCTOSITEILHO.

AIBOKaT B TIOMCKaX JJ0Ka3aTeJIbCTB MOXET BCTPETUTHCS
CO CBUIETEJIEM IPOTHBOIIOJIOXHOI CTOPOHEI. B 3TOM HeT HuU-
Yero CTPAllHOIO WM YOWBUTEIBLHOIO, T.K. aIBOKAaT TaKXe
HaJleJIeH MpaBoM cOOpa JA0Ka3aTeJbCTB, a CBUACTEIbCKHE IIO-
Ka3aHMWs OLIEHMBAIOTCSI CYIIOM.

Oco00 BHMMATEILHO aIBOKAT JOJDKEH OTHOCUTBLCS K IHUCh-
MEHHBIM JOKyMeHTaM. Hepenku ciyyad, Korma MCIOJIb3YIOT
MychMa, JOTOBOpa M T.II., HAIMCAaHHBIE B LIEJISX CO3MaHMS
JI0Ka3aTeIbCTBEHHOM 0a3bl TOrJa, KOIJa €€ HeT MM OHa Clia-
0a, T.e. CO3MAIOT ITOMJIOXHBIE ITOKYMEHTHI.

INon mommoXHBIM IToApa3yMeBaeTCs MTOKYMEHT, SIBHO (hajib-
IIMBBINA, panbcuUIpoBaHHbIA. [1Ipy 3TOM OXBaThIBAIOTCS CITy-
yau KakK «MaTepUaJIbHOTO», TaK M <«MHTEJJIEKTYaIbHOIO» ITOM-
sora. IlomwmoxXHBINA JOKYMEHT HU TIPM KaKMX OOCTOSITEIhCTBAX
HE MOXET CUMTAThCsl IMOMIMHHBIM, a IOIJIMHHBIA HE CTAHOBUT-
s TIOUIOXKHBIM JIaXKe B CJIydae He3aKOHHOI'O OOpallleHUsI C HUM.

Jluno, npeacrapisiiollee 3aBeAOMO TOMJIOXHBINA JTOKYMEHT,
COBepIIaeT TpPECTyIICHWE, TMpeaycMoTpeHHoe 4. 3 cr. 327
YK P® (ucnonb3oBaHHE 3aBEIOMO IOIUIOKHOIO HOKYMEHTA).
B ciyuae 3asiBieHUS O IOAJIOre aaBOKAT JOJDKEH OBITh TOTOB
MOATBEPAUTb CBOM KpUTUYecKHe cooOpaxkeHus. MHade oH
BBI3OBET HEJOBEpHE K 3allIMINAeMOi MM ITO3WIIMU KJIWEHTa U
MPUMEHSIEMBIM IIPOLIECCYAIbHBIM CPEICTBAM M METOIAM.

MOoXHO HACTOSITb Ha BBIAEJACHWM 3TOTO Marepuaja U Ha-
MpaBJeHUM €r0 B IIPOKypaTypy Ha MHpOBepKYy. MOXHO 3TO
cIesIaTh CaMOCTOSITEIbHO ITyTeM MOHauM 3asiBICHHSI. A B TOM
claydae, €CIM BO3MOXHO 00eCHeYUTh MHTEPECHl HOBEPUTEIIS
WHBIMU CPEICTBAMU, He CleAyeT 3asiBJISITh O IOAJOXHOCTU
nmokymeHTa. Hampumep, ompoBeprHyTh €ro ComepKaHue py-
TMMHU CITOCO0aMM, B TOM 4YMCJE ITyTeM COIOCTaBJICHUS C (hak-
TaMU, HAIEXHO ITOATBEPXKICHHBIMU B XOAE CylneOHOro pasdou-
paresbCcTBa.

CyneOHble IIpeHMSI — 3aKII0YWTENIbHAsE 4acTh CyIeOHOTO
pazouparenbctBa. CyneOHble mpeHusi, cortacHo cT. 185 TTIK,
COCTOSIT U3 peyeil JUll, YJacTBYIOIIMX B Jiejie, M IPEICTaBU-
TeJeit.
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CHauajia BBICTYIIae€T MCTEI[ U €ro IpeAcTaBUTENIb, a 3aTeM
OTBETYMK M €ro MpEeACTaBUTENb. [peTbe JUIO, 3asBUBIIEE
CaMOCTOSITENIbHbIE TPEOOBAaHUS Ha TPEAMET CIopa B YXKe Ha-
4aTOM TIPOIIECCE, W €ro MpeACTaBUTEb BBICTYMAIOT TMOCJE CTO-
poH. TpeThe AUIIO, HE 3asABISIONIEe CAMOCTOSITEbHBIX Tpe-
0OBaHMI Ha TPEAMET CIOpa, W €ro TMPEACTABUTEb BBICTYIIA-
[OT TIOCJIE WCTLA WX OTBETYMKA, HA CTOPOHE KOTOPOTO Tpe-
The JIMIIO Y4YacTBYEeT B JIeJie.

ITpokypop, a TakxXe YMOJHOMOYEHHbIE OpPraHOB TOCyaap-
CTBEHHOTO YIIpaBJIeHUsI, MPOPCOI030B, TOCyIapCTBEHHBIX MPE/-
MPUSTUHA, YIPEXICHUNA, OPTraHU3ALNNA, KOJX030B, MHBIX KO-
OTNEPATUBHBIX OpTaHU3alUid, UX OOBEIUHEHUW, NPYyTUX 00-
IIECTBEHHBIX OpraHU3alMii WU OTAEJbHbIE TpaxiaaHe, oOpa-
TUBILIMECS B Cyl 3a 3alllMTOM IpaB M OXPaHSEMBIX 3aKOHOM
WHTEPECOB NPYTUX JIWI, BBICTYMAIOT B CYAEOHBIX TPEHUSIX
TIEPBBIMU.

[TonBoast UTorm paccMOTpeHMs jejia IO CYIIECTBY, alBO-
KaT B CBOEW peuyr OOOCHOBBIBAET W 3AlUIIAET MO3ULUIO MO
Nle;Ty, pa3pabOTaHHYIO0 MpPU MOATOTOBKE MAaTepUaAIOB K Cyned-
HOMY pPa30UpaTeNbCTBY M HAUIEMAIIyI0 CBOE TMOATBEPXKACHUE B
XO/Ie MCCJIeOBaHUs J0Ka3aTeIbCTBEHHOIO MaTepuaa.

B cBoeit peun agBokar MOMKEH CledaTh TOYHBIE CCBHLUIKH
Ha 3aKOH W WHbIE HOPMATUBHBbIE aKThl MO OGUIIUATBHOMY
TEKCTY.

HeobxonuMo MCTIONB30BaTh PYKOBOMASIINAE DPA3bSICHEHUS
InenymoB BepxoBHoro cyma P®, my6Giaukaiuu B ropuauyec-
Koii nuTepaType. HoBoObl O IOPUAMYECKON KBaduGpUKaALUU
CIIOPHOTO OTHOIIEHUS MOJIKHBI OBITh IMPEACTaBIEHBI Cydy CO-
00pa3Ho ¢ hakTUYEeCKUMU OOCTOSITeNIbCTBAMMU Jiesia, TIOATBEp-
XIEHHBIMA B XOJ€ CyAeOHOTo pa30MpaTesbCcTBa, W TUCIIO3U-
LIMEe HOPMbI MAaTEPUAIILHOTO IIpaBa.

B ocHOBY aHanu3a agBOKaTOM OKAa3aTeIbCTBEHHOTO MaTe-
puaia, IpexJe BCero, CBUAETETbCKUX MTOKa3aHU TOJKEH ObITh
MOJIOKEH TPUHIIUIT JOMYCTUMOCTH, OTPAaHUYMBAIOIINI UCTIONb-
30BaHVE CBUIECTENBbCKUX TTOKAa3aHWM IS TIOATBEPXKICHUS He-
KOTOpBIX (haKTOB W MpaBooTHoIIeHWA. Heobxomrmo comocra-
BUTh COOOIIIEHHbIE CBUAECTEISIMUA CBEJEHUSI € HaJeXHO ycTa-
HOBJIEHHBIMU OOCTOSITEJILCTBAMU, YOENUTh Cyd B MPaBUIBHOC-
TA OTCTAaMBAEMOW alBOKAaTOM TO3UIIVH.

B ciyuae Hecormacusi ¢ perieHMeM cyga MepBOil MHCTaH-
UM aJABOKAT [OJIKEH TOCOBETOBATh KIMEHTY O0XalloBaTh
€ro B KacCallMOHHOW WHCTaHIINU.

B cootBerctBuu ¢ I'TIK, cym kaccallMOHHOI MHCTaHLIUU
BIIpaBe:

— WCCNENOBATh HOBBIE NOKA3aTEIbCTBA;
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— CaMOCTOSITE]IbHO OILIEHWBAaTh MMEIOIIHMECS B Jejie M HO-
Bble J10Ka3aTeJIbCTBA;

— YCTaHaBJIMBaTh HOBBIC (haKThl HA OCHOBE OLICHKU JOKa-
3aTeNIbCTB;

— BBIHECTH HOBOE pEIICHUE HE TOJBKO B CIydasix, eClId
Cy/l TIepBOM WHCTAHLUMU IOIMYCTWJI OIIMOKY B TMPUMEHEHUU
HOPM MaTepuaJbHOrO TIpaBa, HO M KOTJa MPU3HAET, YTO CYI
MepBON MHCTAHIIMM HEMPaBUILHO YCTAaHOBMJ (haKTUUECKUE
00OCTOATENIECTBA, W YCTAHOBUTH HOBBIE (DAKTHI;

..— TIpOBepSTh [eJ0 B IIpeneiax kajod (IpoTecTa).

AIIBOKAT, TIOABILINI KacCAallMOHHYIO Xajlo0y, BIpaBe Ipej-
CTaBJISITH HOBOE NTOKAa3aTeJbCTBO. BMecTe ¢ TeM, 3aKOH Tipe-
JIyCMaTpUBaeT ONpenesIeHHbIC YCIOBUSI, TIPU HAJTUIUU KOTO-
PBIX BO3MOXKHO TIpeJCTaBlIeHUe B Cyl KaccallMOHHOW WHCTaH-
LIMM HOBBIX JT0KA3aTeJbCTB JIUIIOM, ITOAABIINM KacCalllOH-
Hylo kano0y. CchlIKa IMOJABIIETO KACCALMOHHYIO Xajo0y Ha
HOBBIC JTOKAa3aTeJIbCTBAa, KOTOPBIE HEe OBLIM IpEICTaBICHBI B
Cyll TIEpBOM WHCTaHIMM, JOMYCKaeTcsl TOJbKO B cliydae 000-
CHOBaHUS UM B 3Xajo0e HEBO3MOXHOCTU WX IIPEACTaBJICHMS
B CyI TIepBOM WHCTAHIIMM.

[MpaBo KaccallMOHHOW WHCTAHIIMM YCTaHABIMBATh HOBBIC
dakrsl 3akperuieHo B ¢T. 358 I'TIK P®. Bro npaBo He 006s13a-
TeJIbHO 3aBUCHUT OT MCCJIeNOBAaHUSI HOBBIX JoKazaTesabcTB. Cyn
BTOPOI1 MHCTAHIIMM MOXET yCTaHABJIMBATh HOBBIE (DaKThl TaK-
XK€ W Ha OCHOBAaHWW MMEIOIIMXCS B JeJie T0Ka3aTeNbCTB, KO-
TOPBIM OH JaeT cBolo olieHKy. B ct. 362 I'TIK P®, onmcaHbl
OCHOBaHMSI U3MEHEHUS pellleHUs] WJIM BbIHECEHUSI HOBOTO pe-
IIEHUs TI0 Jey. DTo, BO-TIEPBBIX, ClIydail, KOrJa Cyl Kacca-
IIMOHHON WHCTAHIIMM YCTAHOBUT OOCTOSITENLCTBA, 3HAUYMMBIE
IUTST JeNia, T.e. HOBBIe (PaKThl Ha OCHOBAaHWUU WMEIOIINXCS B
JieJie 10Ka3aTeJIbCTB. Bo-BTOpBIX, eciu 3Tu (akThl Cyd Kac-
CallMOHHOM WHCTAHIIMM YCTAHOBUT HAa OCHOBAaHUU HE TOJBKO
MMEIOIINXCA B Jejie, HO W JOIOJHUTELHO TIPENCTaBICHHBIX
MaTepuajioB, KOTOpPhIE B CIIydae MCCICIOBAHMS UX CYIOM IIpH-
0o0peTaloT CUJTy OKa3aTeJbCTB, a TakKXe pPsia APYruxX Hapy-
LIEeHU.

B kaccallMoHHYI0 WHCTaHIIMIO MOXET OOpaTUTLCS HE BCSI-
KUi, a TOJIbKO TOT, KOMY 3TO paspeuieHo 3akoHoM. ['TIK
COJIEPXUT TIepeYeHb JIMI, UMEIOLINX MpaBO Ha KaccallMOHHOE
o6xanoBanue (ct. 336 YIIK P®).

Kaccammonnas xanxo6a JODKHA OBITh XOPOIIIO MOTHBHPO-
BaHHOM, OMUpalolleiicss Ha MaTepHabl Jejia W JTOTOTHUTEb-
Hble TOKYMEHTBI, colIepXallleil Bce HeoOXOAUMbIE KPUTHYEC-
KHe JOBOIbI, SICHOI MO CBOMM (DOPMYJIMpPOBKaM M Oe3yIpeu-
HOI o (popme.



B ToM ciiyyae, Korga cyn BbIHEC pellieHVE B IOJIb3y IOBE-
puTens, a KaccallMOHHAs kajio0a IMomaHa JPYyroi CTOPOHOM
MO0 TIPOKYpPOPOM IMPMHECEH KacCallMOHHBIM IPOTECT, 3ama-
ya agBoKaTa COCTOMT B MOATBEPXICHUMU OOBEKTUBHOI IIpa-
BUJIBHOCTU pelieHus. IlpoleccyaibHOe CpeacTBO Al 3TOTO0 —
COCTaBJICHHE W TOJaya IMMChbMEHHBIX OOBSICHEHMII Ha Kajo0y
VI Ha TIPOTECT B IIEJISIX OIPOBEPKEHUS JTOBOIOB KaccaTopa.

AIBOKaT HOJKEH TPENCTaBUTh IMMCbMEHHBIE OOBICHEHUS
3apaHee, MPUJIOXKUB KOIMUIO JJISL IPYrOil CTOPOHBI, YTOOBI CYI
KacCallMOHHOM MHCTAHLIMY MMeJI BO3MOXHOCTb Y4eCTh MX IIPU
paccCMOTpEeHNM MaTepualioB Aejla MO JOBOJAM KaccaTopa, a
TIPOIIeCCYATBbHBI MTPOTUBHUK MOTI O3HAKOMMTBCSI ¢ HUMM IO
paccMOTpeHus Aea.

AIIBOKAT IOKEH O3HAaKOMUTH CBOETO IIPOILIECCYaThbHOTO
NPOTUBHNKA OO Hayajla pacCMOTPEHMS Jejla C JOTOJHUTEb-
HBIMM MaTepuajaMHu, IpeIHa3HAYeHHBIMM IJIS IIpeAcCTaBie-
HUS CyIy KacCallMOHHOM MHCTAHLIMU, €CJIM OHU He ObLIM IIpU-
JIOKEHBI K Xajaobe 1mbo K 00bsIcHeHUsIM Ha Hee. CoIJIaCHO
cr. 355 ITIK P®, 3agBmeHust M xomaraiicTBa JWII, y4acTBY-
IOIIUX B JIejie, IO BCEM BOIIpOCAaM, CBSI3aHHBIM C pa30Oupa-
TEJIbCTBOM JieJla B KacCallMOHHOW MHCTAaHLMHW, pa3pellaloTcst
CyIOM TIOCJIE 3acIyIIMBAaHWUSI MHEHWU APYTMX JIMII, y4acTBY-
IOIIUX B JIEJE.

IIpn cocraBreHnM M Tojade XKayJoObI B TOPSAKE Ham3opa
aIBOKAT PYKOBOICTBYETCSI TEMU K€ KPUTEPUSIMU, UTO U MPU
KacCcallMOHHOM OOXaJJOBaHWUM PEIICHUIi, TOJIbKO HAaIlpaBIISIET
€e HE HEIOCPEICTBEHHO B HAA30PHYIO MHCTAHIUIO, a JUILY,
HMEIIEMY Ha 3TO IpaBo (MPOKYpPOpY WM MpPEaceaaTeIio
cyna). OHM MOIYT IMOJAepKaTh KajoOy M oOpaTUThCS B Ham-
30pHYI0 MHCTAHIIMIO, a MOTYT HE IOAJAepKaThb. DTO HE JIMIla-
eT aJBOKaTa IpaBa OOpPaTUThCS MOBTOPHO K HUM K€ C TOM
XKe XKajmo0oif, HO Jydile MOTHMBHUPOBAHHOM, €CIIM 3TO BO3-
MOXHO.



I1ABA 12. AOBOKAT B NPOLIECCE NPON3BOACTBA MO
OEJIAM Ob AAMUHUCTPATUBHbIX MPABOHAPYLLUEHUSAX

12.1. ABMMHNCTPaTMBHbIE NPABOHAPYLUEHUS

AIMUHUCTPAaTUBHBIM ITpaBOHAPYIIEHUEM IIPU3HAETCS IIpO-
TUBOIIPaBHOE, BUHOBHOE NeicTBUe (Oe3neiicTBue) (pu3nyecKo-
ro WIN IopuandecKoro juiia, 3a Kotopoe KoAll wim 3akoHa-
Mu cyowekTtoB Poccuiickoir ®@emepanuy 06 amMUHUCTPATUB-
HBIX NpaBOHApYyIIEHUSIX YCTAHOBJIEHA aIMMHUCTpaTUBHAas
orBeTcTBeHHOCTh (cT. 2.1 Komekca P® 006 amMUHUCTpaTHB-
HBIX TPaBOHAPYIICHUSX).

ITo KoAIl P®, x agnMUHUCTPAaTUBHOI OTBETCTBEHHOCTHU
TIPUBJIEKAIOTCST KaK (DU3MYECKUEe, TaK U IOpUAWYECKUE JTUIIA.

IOpunuyeckoe nuilo TpU3HAETCsI BUHOBHBIM B COBEpILIe-
HUW agMUHUCTPATUBHOTO IIPABOHAPYIIEHUS, €CIM OymeT yc-
TAHOBJIEHO, YTO y HEro MUMejach BO3MOXHOCTb JUJISI coOMoe-
HUS OpaBUJ U HOPM, 3a HapyuleHue KoTopbix KoAIl unu
3aKOoHaMu cyobekra Poccuiickoii Penmepaiiin MpeaycMOTpeHa
aIMUHUCTPAaTUBHAsT OTBETCTBEHHOCTb, HO NAHHBIM JIUIIOM HE
OBUTM TIPUHSATHI BCE 3aBUCSIIME OT HETO MEPBI MO WX COOIMIO-
JIEHUIO.

Konekc 06 amMUHUCTPaTUBHBIX MPABOHAPYIIEHUSIX — OC-
HOBHOM (pemepaybHBII aKT, yCTaHABIMBAIOIIMI aTMUHUCTpA-
THBHYIO OTBETCTBEHHOCTb B Poccuiickoii Penepaiiuu.

OH COoOepXUT OMHOBPEMEHHO MaTepUabHYIO 4YacTh aaMU-
HUCTPATUBHOTO ITIpaBa C MPOILECCYATbHBIMU TIpaBUJIaMU TIPH-
MEHEeHUsI cTaTeil Kojaekca.

Konekc comepxut 32 rnasbl. I'maBel 1—4 comepxaT 00-
e mnosoxeHus. ['naBsl 5-21 comepxar mepeyeHb agMUHU-
CTPAaTWBHBIX ITOJIOKEHMIA, 3a HapylleHue KOTOPBIX IIPemyC-
MOTpeHa aIMMHUCTPATUBHAS OTBETCTBEHHOCTb.

B rmaBax 22 u 23 mepedyuciSIOTCS JIMIA, YIIPaBOMOUYCH-
HBIE pa3dupaTh nejla 00 agMMHHMCTPATUBHBIX ITpaBOHApYyIIe-
HUSIX M BBIHOCHUTL pemreHus. B mmaBax 24-30 cocpemoroue-
HBI BOIIPOCHI IIpollecCcyajlbHOro IpaBa, a B TjaBax 31, 32
OIKCaH TOPSIIOK WCTOJHEHUST pelleHUi MO agMUHUCTPATUB-
HBIM TTPaBOHAPYIIIEHUSIM.

Briepsoie Kopekcom mipenycMoTpeHbl Be (hOpMbI BUHBI —
YMBIIIUIEHHas: 1 HeocTopoxHas. B cr. 2.2 Komekca roBopur-
csl, YTO aIMUHUCTPATMBHOE IMpaBOHApYIIeHWEe MPU3HAETCS CO-
BEPIIIEHHBIM YMBILIUIEHHO, €CIM JINIO, eT0 COBEepIIMBILIEe, CO-
3HABAJIO TMPOTHUBOMPABHBIN XapakTep cBoero jaeiicTBus (6e3-
NEWCTBUS), TIPEABUACIO €r0 BPEIHBIE ITOCIEACTBUS W KeIajio
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HACTYIUIEHMSI TAKMX TIOCJICACTBUIA M CO3HATEJIbHO MX JOIYC-
Kajio MO0 OTHOCWJIOCh K HUM Oe3pa3jInyHoO.

AJIMUHUCTPAaTUBHOE TpPaBOHAPYIIIEHUE TMPU3HAETCSI COBEP-
LIEHHBIM T10 HEOCTOPOXHOCTH, €CJW JIMIIO, €r0 COBEPIIMB-
mee, IPEIBUAEIO BO3MOXHOCTh HACTYIUICHHWS BPEIHBIX II0-
CJICICTBUI CBOECTO HeiicTBUs (Oe3meiicTBUs), HO Oe3 JoCTaTod-
HBIX K TOMY OCHOBaHM CaMOHaJESHHO pPAacCUUTHIBAJIO Ha
MPeaoTBpallleHNe TaKMX ITOCIAEACTBUN JIMOO HE MpPeaBUIEIO
BO3MOXHOCTM HACTYIUICHMSI TaKMX IIOCICACTBUI, XOTS JOJ-
JKHO OBUIO M MOIJIO MX TIPEIBUACTD.

Cr. 22.1 ompenensieT opraHBI, YITOTHOMOYEHHBIE pac-
cMaTpuMBaTh JAejia 00 aIMUHUCTPATUBHBLIX IpaBOHApYILICHU-
ax. Jlena paccMmaTpuBaloOTCS:

1) cynbsiMu (MMPOBBIMU CYIObSIMU);

2) KOMUCCUSIMU MO JejaM HECOBEPILUCHHOJCTHUX U 3alllM-
Te UX Ipas;

3) deaepaJbHBIMU OpraHaMU MCIIOJHUTEIBHON BJIACTU, UX
YUpPEXKAEHUSIMU, CTPYKTYPHBIMM TMOIApa3aeeHUsIMU U Teppu-
TOPUAJIBHBIMM OpraHaMM, a TaK:Ke MHBIMU TOCYIapCTBEHHBI-
MM OpraHaMM, YIIOJIHOMOYEHHBIMU Ha TO, MCXOIS M3 3amad u
(yHKUMI, BO3JTOXEHHBIX Ha HUX (pelepaJbHbIMUA 3aKOHAMU
MO0 HOpMaTUBHBIMU TpaBoBbIMU akTamu IlpesumeHrta Poc-
cuiickont Penepaunu win IpaBurtenncTBa Poccuiickoit Pene-
pauuu.

Hena o0 aIMWHMCTPATUBHBIX NPABOHAPYIICHUSIX, TPEIyC-
MOTPEHHBIX 3aKOHaMU cyOobekToB Poccuiickoit Menepanmu,
paccMaTpUBalOTCs B IIpeAeliax ITOJTHOMOYMIA, YCTaHOBJIEHHBIX
3TUMU 3aKOHAMU:

1) MUPOBBIMU CYIBSIMU;

2) KOMUCCHUSIMHU TIO JieJlaM HECOBEPIIEHHOJETHUX W 3alllu-
T€ UX IpaB;

3) YIIOJIHOMOYEHHBIMU OpraHaMW M YYPEeXICHUSIMU Opra-
HOB HCIHOJIHUTEIbHOM BiacTu cyobekroB Poccuiickoii Dene-
pauuu;

4) aIMUHUCTPATUBHLIMU KOMUCCUSIMU, UHBIMU KOJUIETH-
aJlbHBIMM OpraHaMM, CO3[aBaéMbIMU B COOTBETCTBUHM C 3aKO-
HaMu cyobekToB Poccuiickoit Denepaimu.

B xomekce mpuBeneH MCYEPIILIBAIOIINI CIIMCOK OPraHOB U
JIIOJDKHOCTHBIX JIMII, YIIOJHOMOYEHHBIX paccMaTpuBaTh Iejia
00 agMUHKMCTPATHBHBIX TpaBOHapylleHusx. Bcero mx 61, u
BO3IJIABJISIIOT 3TOT CIMCOK CYIbM.

Cr. 23.1 Komekca 1mompoOHO ONMMCHIBAET, KaKWe Jejla pac-
CMaTpMBAIOTCS CYIbSIMU HEMOCPEACTBEHHO, a KaKue UM MO-
TyT NepenaTh, €CJIU OpraH WX JOJDKHOCTHOE JIMIIO TIepeaaeT
neno. Jleno, 1Mo KOTOpOMY BeNETCS aaMUHMCTPAaTMBHOE pac-
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clieloBaHMUE WAM, IeJI0 00 aaMUHUCTPATMBHOM IIpaBOHapyIle-
HWU, BICKYIIeM BBIIBOpeHMe 3a mpenelbl Poccuiickoir Peme-
paluu, paccMaTpUBAIOTCS CYIbSIMU PaiOHHBIX CYIOB.

ApOuTpaxKHble Cyabl pacCMaTpPUBAIOT ITPaBOHAPYIIECHUS
IOPUANYECKUX JUL U UHAUBUAYATbHBIX TpearpuHUMaTesei.

Hena 00 amMUHUCTPAaTUBHBIX IMPaBOHAPYIIEHUSIX TOJIe-
KaT OTKPBITOMY PAacCMOTPEHHIO, 3a UCKJIIOUEHUEM CIydaes,
B KOTOPBIX 3TO MOXET IMPMBECTUM K pasMallleHWI0 rocyaap-
CTBEHHOM, BOEHHOU, KOMMEPUYECKOW MU MHOW OXpaHSIEeMOM
3aKOHOM TalHBI, a PaBHO B CiIy4asiX, €CJId 3TOro TpeOyioT
MHTepechl obecriedeHus 06e30MacHOCTH JIUIl, YYacTBYIOIIMX B
MPOM3BOJCTBE MO Aeay 00 aAMHUHUCTPATMBHOM ITpaBOHApY-
IIEHUU, YJIEHOB WX CeMEeW, MX OJM3KMX, a TaKXe 3allluThl
YECTM M JOCTOMHCTBA YKa3aHHBIX JIMII.

Pemienre o 3akpbhITOM paccCMOTpeHUM Jejla 00 aaMMHUCT-
paTMBHOM TMpaBOHAPYILIEHUN BBIHOCUTCS CYIbEil, OpraHoM,
JOJLDKHOCTHBIM JIUIIOM, paccMaTpUBAIOIIMMU JeJ0, B BUIE
ornpeeeHusI.

B xakux ciy4yasix MpoOM3BOACTBO MO ey 00 aaiMUHUCTpa-
THBHOM TIPaBOHApPYIIEHUM HE MOXET ObITh HayaTo, a Haya-
TOE TMPOU3BOJACTBO TOMJIEKUT TpeKpalleHuo? DTo MPOMCXo-
JIAT, €CJIU:

1) oOTCyTCTBYeT COOBITHE AIMWHUCTPATMBHOTO IPaBOHAPY-
HIeHUS;

2) OTCYTCTBYET COCTaB aIMWHHMCTPATUBHOIO IIpaBOHApy-
IIeHWsI, B TOM YHUCJI€e MPU HEAOCTUXKEHUU (PU3UUYECKUM JIU-
1I0M Ha MOMEHT COBEpIlIeHsI TPOTUBOMNPABHbBIX AeUCTBUI (Oe3-
JecTBUsI) Bo3pacta, npeaycMorpeHHoro KoAll mist mpusie-
YeHUsI K aAMUHUCTPATUBHOM OTBETCTBEHHOCTH, WJIM B CIIy-
yae HEBMEHSIEMOCTH (hPM3MUECKOro Jiiila, COBEPIIUBIIETro Mpo-
THUBOIpaBHbIe NelcTBUS (Oe3neiicTBuE);

3) AeicTBUS MpPOU3BEACHBI JUIIOM B COCTOSIHUM KpaiiHei
HEoOXOAMMOCTH;

4) u3maercsd akT aMHMCTUM, KOTOPBIM yCTpaHseT MpuMe-
HEHVE aIMUHUCTPATUBHOIO HaKa3aHWS;

5) oTMeHsieTCsl 3aKOH, YCTaHOBUBIIUN aJMWHUCTPATUB-
HYI0 OTBETCTBEHHOCTb;

6) McTeKaeT CpPOK MAaBHOCTU TIPUBJIEYEHMS] K aIMUHKMCTPA-
TUBHOI OTBETCTBEHHOCTH;

7) HaIWYeCcTBYeT MO OITHOMY U TOMY e (pakTy coBeplle-
HUSI TIPOTUBONPABHBIX AeHCTBUI (O€3MeiCTBUS) JTUIIOM, B OT-
HOIIEHWM KOTOPOTO BeleTCsl MPOM3BOJACTBO IO JIely 00 aaMu-
HUCTPAaTUBHOM MpPaBOHAPYIIEHWHU, MOCTAHOBJIEHUE O Ha3Ha-
YEeHUU aJMUHUCTPATUBHOTO HakKa3zaHWs, JIMOO MOCTAaHOBJE-
HME O TTpeKpaIlleHUH MPOM3BOJACTBATIO Ny 00 agMUHUCTpa-



TUBHOM IIpaBOHAPYIIEHUHM, TMOO TOCTAHOBJIEHUE O BO30YX-
JIEHUX YTOJIOBHOIO Oefa;

8) HacTymaeT cMepTh (DM3MYECKOIO JIMIla, B OTHOLIEHUU
KOTOpPOIro BeAeTCs MPOM3BOJACTBO MO JAedy 00 aAMUHHUCTpa-
TUBHOM IIpaBOHAPYIICHUM.

B xone mpousBomcTBa 00 agMHUHMCTPATMBHOM IIpAaBOHApPY-
LIEHUU JIK1A, YYACTBYIOLIME B IMPOM3BOICTBE, MOIYT 3asIBUTh
XxoJaralicTna.

XomaTaicTBO 3asBISICTCSl B IMMCBMEHHON (hopMe U TIomJie-
JKWT HEMEUIEHHOMY paccMOTpeHMio. PerreHue 006 oTkase B yIoB-
JICTBOPEHUM XOAaTaiiCTBa BbIHOCUTCS CyIbEil, OpraHoM, HOJ-
JKHOCTHBIM JIMLIOM, B MPOU3BOACTBE KOTOPHIX HAXOAUTCS AEJIO
00 agMUHUCTPATUBHOM IIpaBOHAPYIIECHUM, B BUJIE OIpeAciie-
HHUS.

12.2. Yyactue agBokaTa B IIpolecce IPOU3BOACTBA IIO
JeinaM 00 aIMMHUCTPAaTUBHBIX IIpaBOHAPYIICHUSIX

IIpaBoBasi ocHOBa y4yacTusi ajBoOKaTa B Ipolecce MPOM3-
BOJICTBAa MO JefaM o0 aIMWHUCTPAaTUBHOM IpaBOHapyllle-
Huu npuBeneHa B KoHcrurynuu P® (ct. 48) U B 3aKoHe,
kakuM gpisietcss Kopekc 006 aiMHUHUCTPAaTUBHBIX IMPaBOHA-
pyuieHusix. B cratbe 25.5 roBopuTcs, 4TO <«IIsSI OKa3aHUs
IOPUANYECKON TOMOIIM JIUIY, B OTHOIIEHWU KOTOPOTO Be-
JIeTCsl TIPOU3BOJICTBO IO JieJy 00 aAMUHUCTPATUBHOM IpaBO-
HapyluieHUU, B MPOM3BOACTBE IO Jeay 00 agiMUHUCTPATUB-
HOM TpaBOHApYIIEHUMW MOXET y4yacTBOBAaTh 3alIMTHUK, a
JUIST OKa3aHWs IOPUANYECKOW TOMOINM TMOTEepIeBIIEMY
MPEJACTaBUTEb.

B kauecTBe 3alllMTHUKA WIM MPEACTaBUTENS K YyYacTUIO B
MPOU3BOACTBE MO Jeay 00 agMUHUCTPATUBHOM IIpaBOHAapy-
LIEHUU JOMYyCKaeTcsl alBOKaT WU MHOE JIULIO.

ITotHOMOUYMST agBOKaTa YIOCTOBEPSIIOTCSI OPACPOM, BbIIaH-
HBIM lOpUAMYECcKON KoHcynbTauuei. IlosHOMOYMS MHOTO
JINLa, OKAa3bIBAIOILEro IOPUAMYECKYIO TMOMOIIb, YIOCTOBEpSsI-
FOTCSI JOBEPEHHOCThIO, O(OPMIIEHHOU B COOTBETCTBUM C 3aKO-
HOM.

3alMTHUK W TPEACTaBUTENb AOMYCKAIOTCS K Y4acTUIO B
MPOU3BOJCTBE MO NeJy 00 aIMUHUCTPATUBHOM IMpPaBOHAPY-
IIEHUX C MOMEHTa COCTaBJIEeHUSl MPOTOKOJa 00 aaMHUHUCT-
paTMBHOM TMpaBOHapyllleHUWU. B ciayyae agMMHUCTPATUB-
HOTO 3aJepXaHusi (U3NYECKOro JIMIa B CBSI3U C aIMUHUCT-
paTUBHBIM MpaBOHApYLIEHWEM 3allUTHUK NOIMyCKaeTcs K
y4acTHIO B TMPOU3BOJACTBE MO Jeay 00 aAMUHUCTPATUBHOM
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IIpaBOHApymI€eHMM C€ MOMCHTa aAMHMUHUCTPATUBHOIO 3aJcp-
XKaHWs.

3alllUTHUK U MPEACTABUTEIb, JOMYIIEHHBIE K Y4acTUIO B
MMPOM3BOACTBE II0 JIeJy 00 aIMHHWCTPAaTUBHOM IIpaBOHApy-
IIEHWM, BIIpaBe 3HAKOMMTBLCS CO BCEMM MaTepuajaMu Jaeia,
MpeaCcTaBIsAITh JOKa3aTeJbCTBa, 3asBJIATH XOoJaTalicTBa M
OTBOIBI, YYacTBOBaTb B pacCMOTPEHMHU Jeja, 00XKajloBaThb
MMpUMEHEeHNEe Mep obecriedeHUsT MMPOM3BOICTBA II0 eIy, IIO-
CTAHOBJICHHUE II0 JENIy, MOJIb30BAaThCSI MHBIMM IIPOLIECCYallb-
HBIMHM IIpaBaMM B COOTBETCTBMM C 3aKOHOM».

YTo HEOOXONMMO BBISICHUThH MO Jejly 00 agMUHUCTPATUB-
HOM IIpaBOHAapYIIEHUU?

1) Hanmnuue coOBITHSI amMUHUCTPATUBHOTO ITpaBOHApYIIIE-
HUS;

2) NIuIO, COBEpIIMBIIEE ITPOTHBOIIpaBHOE AciicTBUE (0Oe3-
JeicTBre), 3a kotopoe Komekcom 00 amMUHUCTPATUBHBIX IIpa-
BOHApYLIEHUSIX NpPeIycCMOTpeHa agMWHUCTpPAaTUMBHAs OTBET-
CTBEHHOCTb;

3) BUHOBHOCTb JIMIIA B COBEPIICHUU aAMUHUCTPATUBHOIO
MpaBOHAPYILLIEHUS;

4) 0OCTOSITENIbCTBA, CMSITYaloIIMe aIMUHUCTPATUBHYIO OT-
BETCTBEHHOCTb, M OOCTOSITEILCTBA, OTSTYalOlIME AIMUHUCT-
PaTUBHYIO OTBETCTBEHHOCTD;

5) xapakTep W pa3Mmep yiiepda, MPUUYMHEHHOTO aaMUHUIC-
TPaTUBHBIM IIPaBOHAPYIICHUEM;

6) 00GCTOATENIBCTBA, UCKIIIOYAIOLINE MTPOU3BOACTBO 110 NIy
00 aIMUHUCTPATUBHOM IpaBOHAPYILIEHUM;

7) uHbIE OOCTOSITEIBLCTBA, MMEIOIIME 3HAUYCHME IJIST Ipa-
BUJILHOTO pa3pelleHUs Aejia, a TakkKe MPUYNHBI U YCITIOBUS
COBEpIICHUs aIMUHUCTPATUBHOTO MpaBOHAPYIIEHUS.

Ilocne ycTtaHOBIEHUSI TOTO, YTO COOBITHE MMEJIO MECTO M
€CTb JIMIIO0, OOBMHSIEMOE B COBEPIICHUM aIMUHUCTPATUBHOTO
IIpaBOHApYyIICHUSI, HEOOXOOMMO YCTaHOBMUTbH, HOKa3zaHa JIU
BUHA, T.e. coOpaTh MOKa3aTeIbCTBa.

JoxazaTenbcTBaMM T10 ey 00 aAMHHUCTPAaTUBHOM IIpa-
BOHApPYIICHUN SIBJISIIOTCS JIIOOBIE (haKTWUeCKHe daHHBIE, Ha
OCHOBaHMM KOTOPBIX CYIbsI, OpraH, JO/DKHOCTHOE JIWIO, B
MIPOM3BOACTBE KOTOPHBIX HAXOAUTCS O€J0, YCTaHAaBJIMBAIOT
HaJIMYMe WIM OTCYTCTBHE COOBITMSI aIMMHUCTPATUBHOIO IIpa-
BOHApYIIIEHUsI, BUHOBHOCTb JIMIIAa, IPUBJIEKAEMOI0 K aaMu-
HUCTPAaTUBHOI OTBETCTBEHHOCTH, a TaKXKe HHBIE OOCTOSITEIIb-
CTBa, MMeEIOIIYME 3HAYeHMWE IJISI MPaBUJBHOIO pa3pelIeHUs
nena.

O JaHHBIE YCTAHABJIMBAIOTCS IMPOTOKOJIOM 00 agMUHU-
CTPaTMBHOM IIpaBOHApYIIEHUM, MHBIMUA IIPOTOKOJIAMM, IIpe-
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JIYCMOTPEHHBIMU 3aKOHOM, OOBSICHEHMSIMHU JIMIIA, B OTHOIIE-
HUM KOTOPOTO BEIETCS IIPOM3BOIACTBO IO JIgy 00 aIMUHMCT-
paTMBHOM TMpaBOHApYLIEHUN, MOKa3aHUSIMU IOTEPIEBIIEro,
CBUIETENE!, 3aKIIOYeHUSIMU SKCIIepTa, MHBIMU JOKYMEHTa-
MM, a TakKXe MOKa3aHUSIMM CHEIMaJIbHBIX TEXHUYECKUX
CpeACTB, BellleCTBEHHBIMM I0Ka3aTeIbCTBaAMU.

He nomyckaeTcst ucrojib30BaHUE 10Ka3aTeIbCTB*, MOTy4YeH-
HBIX C HapymeHumeM 3akoHa. Tak rmacut cT. 25.2 KoAll.
PaccmoTpum 310 Gosiee MOAPOOHO,

OOBsICHeHUS JTU1Ia, B OTHOIIEHUM KOTOPOTO BEACTCS IPO-
M3BOJACTBO II0 ey 00 agMUHHUCTPAaTHUBHOM IIpaBOHApYyIIIE-
HUM, TOKa3aHUS ITOTEPIIEBIIET0 W CBUACTENICH IpeacTaBiisi-
10T cO0Ol CBeJCHMSI, UMEIOIIME OTHOIIeHUE K Jesly M C000-
IIeHHbIE YKa3aHHBIMM JIMIIAMUA B YCTHOW WJIM THMChMEHHOM
dopwme.

OOBbsICHEHUST JIMlla, B OTHOIIEHWM KOTOPOTO BeAeTCs Ipo-
M3BOJCTBO 10 ey 00 aAMUHUCTPATUBHOM ITpaBOHAPYIICHUH,
IMOKa3aHUs ITOTEePIICBIIETO M CBUAETEICH OTPaxKaroTCs B IPO-
TOKOJIE 00 aIMUHUCTPATUBHOM IIpAaBOHAPYIIEHUM, IIPOTOKO-
Jile 0 MPUMEHEHUU Mepbl 00ecrieYeHUs] MPOM3BOACTBA 10 eIy
00 aIMWHUCTPATUBHOM IIPAaBOHAPYIICHUN, MPOTOKOJE pac-
CMOTpeHHMS Aena 00 agMUHUCTPATUBHOM IIPaBOHAPYIIECHUH,
a B CIy4ae HEoOXOOVMMOCTH 3aIlMCHIBAIOTCS M IPUOOIIAIOTCS
K Jeny.

B cnyyasix, ecnu mpu Mpou3BOIACTBE IO jAeily 00 aaMu-
HHUCTPATUBHOM IIPaBOHAPYIIEHUM BO3HUKAET HEOOXOmM-
MOCTb B WMCHOJB30BaHUU CHELMAJbHBIX MO3HAHUN B Ha-
yKe, TeXHUKE, UCKYCCTBE WJIU peMmecie, Cylbsl, opraH, I0J-
XKHOCTHOE JIMILIO, B IPOU3BOIACTBE KOTOPBIX HAXOAUTCH
JIeJI0, BBIHOCST OIpeAeieHHue O Ha3HAaYeHUU SKCIIEPTHU3HI.
OnpeneneHue 00s3aTeIbHO IS MCIIOJIHEHUS 3KCIEepTaMu
WJIN YYPEXIESHUSIMU, KOTOPBIM IOPYYEHO IPOBEISHUE K-
CTIEPTHU3HI.

B ompenenenun ykasbIBalOTCS:

1) ocHOBaHMS IJIsI Ha3HAYEHMST DKCIIEPTU3HI;

2) amuanst, uMs, OTYECTBO BIKCIIepTa MM HauMMeHOBa-
HUE YYpEeXIeHUs, B KOTOPOM AOJIKHA OBbITh MpOBeleHa 3KC-
TepTu3a;

3) BOIPOCHI, MOCTaBJEHHbIE TEpel 3KCIEPTOM;

4) mepedyeHb MaTepuaoB, IPEAOCTaBASIEMbIX B pacropsi-
JKEeHME DKCIEepTa.

Kpome Toro, B ompeaeseHMU HOJKHBI OBITh 3alIUCH O
Pa3bICHEHUM JKCIEPTY €ro IpaB M O0S3aHHOCTEM M O IIpe-
IYIPeXICHUU €ro 00 aIMMHHCTPAaTUBHOM OTBETCTBEHHOCTU
3a J1auy 3aBEJOMO JIOXXHOTO 3aKJIIOYEeHMUS.
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Borpockl, nocraBieHHbIE Meped 3KCIEPTOM, U €ro 3aKjo-
YCHUE HE MOIYyT BBIXOAUTDL 3a MPCACIIbl CIICHMaJIbHBIX ITO3HaA-
HUU BKCIIepTa.

o HampaBjeHUSI OompeAceHUs IS UCIOJHEHUS CYIbS,
OpraH, IOJDKHOCTHOE JIMIIO, B MPOM3BOACTBE KOTOPBIX HaXO-
IUTCS N0 00 aIMUHKUCTPATUBHOM IpaBOHApYIIEHUU, O0sI-
3aHbl O3HAKOMMUTb C HUM JIMIIO, B OTHOLIEHWU KOTOPOIO Be-
JIeTcsl TIPOM3BOMACTBO IO Jigdy 00 aIMUHUCTPATUBHOM ITIpaBO-
HapymeHnMn, W IOTEPIICBIICIO, pa3bACHUTH UM IIpaBa, B TOM
YMCJIE TPaBO 3asBJISITb OTBOJ 3KCIIEPTY, NMPABO NPOCUTH O
MPUBJIEYEHUU B KayeCTBE 3KCMEepTa YKa3aHHBIX UMW JIUIL,
IIpaBO CTaBUTL BOIIPOCHI AJId Ja4YMW HAa HHUX OTBETOB B 3aKJIIO-
YeHUU DKCIIepTa.

DKCIepT JaeT 3aKJIoYeHUEe B MUMCbMEHHON (popMe OT CBOe-
ro uMeHu. B 3akimodyeHUN 3KcrepTa JOKHO OBITh YKa3aHo,
KEM M Ha KaKOM OCHOBaHUM TPOBOIUJIUCH MCCIENOBAHUS, UX
conepxaHue, JOJKHBI ObITh JTaHbl 0OOCHOBAHHBIE OTBETHI Ha
MOCTaBJICHHBIE TIepe/l SKCIEPTOM BOIPOCHI U CAEIaHbI BHIBO-
Ibl.

3akjIouyeHre 3KCIepTa He SIBAsieTCsl 00si3aTebHBbIM IS
CyIbM, OpraHa, JOJPKHOCTHOTO JIMIla, B TMPOU3BOJACTBE KOTO-
PBIX HaXOIMTCS NeJI0 00 agMWHUCTPATMBHOM IIpaBOHApYIIe-
HUU, OJHAKO HECOIJIacue C 3aKJII0UYeHUEeM 3KCrepTa JOJKHO
OBITb MOTUBHUPOBAHO.

ﬂpn UCCICOJOBAHNU BCIHICCTBECHHBIX OJ0OKAa3aTCJIbCTB aaBO-
KaT JO0JDKEH 3aHMMaTh aKTUBHYIO MO3MIMI0, OCOOEHHO WU3Yy-
yasi JOKYMEHTHI.

IMon BelllecTBEHHBIMU JOKa3aTeNbCTBAMM MO Aeny 00 aj-
MUWHUCTPATUBHOM MpPaBOHAPYLIEHUU TMOHUMAIOTCS OPYAUS
COBCPIICHUA WJIW NPEAMETbI aIMHUHUCTPATHBHOI'O IIpaBOHA-
pyLIeHUd, B TOM YUCJIE€ OPYIWd COBEPIUEHUI WU TIPEIMETHI
JIMUHUCTPATUBHOTO MTpaBOHAPYLIEHUS, COXPaHUBIIIME Ha cede
€ro cjeppbl.

BeliecTBeHHbIE 1OKa3aTeqbCTBa B Cilydyae HEOOXOAMMOCTU
dortorpadupyroTcs Uiu GUKCUPYIOTCS UHBIM YCTaHOBJIEHHBIM
crocoboM M TPUOOIIAIOTCS K JAedy 00 aJMUHUCTPAaTUBHOM
npaBoHapyineHun. O HaAJIMYMU BEIIEeCTBEHHBIX JOKA3aTeJbCTB
JleJlaeTCcsl 3aluch B MPOTOKOJe 00 aAMWUHKMCTPAaTMBHOM Mpa-
BOHApYIIEHUW WUJIU B MHOM IPOTOKOJIE.

1. JlokyMeHTBI TIpU3HAIOTCS A0Ka3aTeJIbCTBAMM, €CIIU CBe-
JCHWS, N3JIO0XKECHHBIC MJIN YIOCTOBEPCHHBIC B HHUX OpraHM3a-
LIUSMU, UX OObEAMHEHUSIMU, JTODKHOCTHBIMU JIMIITAMU U Tpax-
JaHaM¥, UMEIOT 3HauYeHue ISl TTPOM3BONCTBA IO Aesy 00 aj-
MUHHUCTPATUBHOM IIpaBOHApYIICHUUA.
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2, JIOKyMeHTBl MOTYT COAEpXKaTh CBEACHMUS, 3a(hUKCUPO-
BaHHBIE KaK B IMUCbMEHHOM, TaK M B MHOU (dopme. K moky-
MEHTaM MOTYT ObITh OTHECEHBI MaTepHaibl (POTO- U KNUHOCHEM-
KM, 3BYKO- M BMIEO3aIlliCH, MHMOOPMAIIMOHHBIX 0a3 U 0aHKOB
JaHHBIX W MHBIE HOCHUTEIM MH(MOpPMALIUU.

3. Cynps, opraH, OOJDKHOCTHOE JIMIIO, B ITPOM3BOACTBE
KOTOPBIX HaXOAWUTCS OeJ0 00 aIMUHUCTPAaTMBHOM IIpaBOHA-
pyLIeHUH, O0sI3aHBlI IIPUHSITh HEOOXOMUMbIE MEPHI IO O0ecIIe-
YEHUIO COXPAaHHOCTH AOKYMEHTOB OO pa3pelleHMs Jaejia II0
CYIIIECTBY, a TaKXKe IPUHSTH pEelleHWe O HUX IT0 OKOHYAHUU
paccMoTpeHus neia (BepHYyTb, YHUUYTOXWTH, pPEAIM30BaTb M
T.I.).

K coxanenuto, Bce aeiictBus o Koaekcy o6 anMuHUCTpa-
TUBHBIX IIPaBOHAPYILICHUSIX BEAYTCS YIIOJHOMOYEHHBIMM Opra-
HaMu. AJBoKaTraMm, B OTJIMYME OT YTOJOBHO-MPOLECCYaTbHO-
ro KoleKca, IpaBO IIPOBEICHMSI COOCTBEHHOIO paccjenoBa-
HUS HE IPOIMCAaHO, HO 3TO HE 3HAYWT, YTO €ro HElIb3sl Bec-
TH, a B 3aKOHOAATEJILHOM IIJIaHE 3TO OyleT OYeHb CKOpO, Kak
HaM JyMaeTcsi, UCIPABJIEHO.

Jns paccmMoTpeHust nejia 00 amMUHUCTPAaTMBHOM IIPaBO-
HapyLIEHNUH CYIIECTBYIOT YCTAHOBJIICHHBIE 3aKOHOM CPOKMU.

Jeno o6 amMUHMCTPaTUBHOM IIpaBOHAPYILIEHMU paccMart-
puBaeTCsl B MSTHAAUATUAHEBHBIII CPOK CO IHS MOJIYYCHUS
cyabeit, opraHoM, OOJKHOCTHBIM JIMIIOM, IIPaBOMOYHBIMU
paccMaTpuBarTh Je10, MPOTOKOJIA 00 aAMUHUCTPATUBHOM IIpa-
BOHApylIEHUMM W NPYruX MaTepUayioB Iejia.

B cnyyae mocrtymieHus XomaTalCTB OT YYACTHUKOB IIPO-
M3BOJICTBA IO ey 00 aAMHUHUCTPATMBHOM IIpaBOHApPYILIECHUU
MO0 B Ciiy4ae HEOOXOOMMOCTH B JOMOJHUTEIBHOM BBISICHE-
HUM OOCTOSATENBCTB Neja CPOK PACCMOTPEHUS Jeja MOXET
OBITh IMPOMJIEH CyIObeil, OpraHoM, IOJKHOCTHBIM JIMIIOM,
paccMaTpMBaIOIIMMU €10, HO He 0ojiee 4eM Ha OAWH MECSILI.
O mnpoieHUM YKa3aHHOTO CpOKa CyAbsl, OpraH, JOJKHOCT-
HOE JINIIO, pacCMaTpUBAIOIIME JEI0, BBIHOCSAT MOTHMBUPOBAaH-
HOE OIlpe/eIeHHE.

Jeno o6 aIMUHKMCTPAaTUBHOM IIpaBOHAPYILIEHWUM, COBEpILIC-
HUE KOTOPOTO BJIEYET aAMUHUCTPATUBHBIN apecT, paccMaTpu-
BaeTCs B JIeHb TOJYYEHUS IPOTOKOJA 00 agMUHUCTPAaTUBHOM
MPaBOHAPYIIEHUN W JOPYTMX MaTepUayioB JENa, a B OTHOIIE-
HUU JIMLIA, TOOBEPIHYTOIO aIMUHUCTPATUBHOMY 3aCPXKaHUIO, —
He T1o3aHee 48 yacoB ¢ MOMEHTA €ro 3aJepKaHusl.

3aKOH TakXe YyCTaHaBJMBAET IMOPSAOK PaCCMOTPEHUS
nen o0 aIMUHMCTPAaTUBHBIX MpPaBOHAPYLICHUSX, T.€. IIPO-
nenypy.

KakoB ke mopsiioK paccMOTpeHMs neia?
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1) OObgBAsieTCs, KTO paccMaTpuBaeT Nejo, Kakoe Ieso
MOJIEXXUT PACCMOTPEHUI0, KTO M Ha OCHOBaHUM KaKOTO 3a-
KOHa TIpUBJIEKAeTCsl K aAMUHUCTPATUBHOM OTBETCTBEHHOCTH;

2) ycraHaBiauBaeTcs (akT ABKU (PU3UYECKOro JIMIA, WIN
3aKOHHOTO MpEeACTaBUTENST (DU3MUECKOTo JIMlia, WU 3aKOH-
HOTO TIPEICTAaBUTEINS IOPUAMYECKOTO JIWIA, B OTHOIIEHWU KO-
TOPBIX BEIETCS MPOM3BOACTBO MO Jejdy 00 agMHHUCTPATUB-
HOM TMpaBOHApYILIEHUH, a TakKXXe WHBIX JUIl, YYaCTBYIOLIMX B
pPacCMOTpEHUM JeNa;

3) mpoBepsitoTCS MOJTHOMOYMST 3aKOHHBIX MpeAcTaBUTENeH
(pmznueckoro wiM OPUAMYECKOTO JMIlA, 3alIUTHUKA U TIpe.-
CTaBUTES;

4) BbISICHSIETCS, W3BEIIEHbl JM YJYaCTHUKW ITPOU3BOMICTBA
Mo Jely B YCTAHOBJIEHHOM MOPSIAKE, BBISCHSIOTCS MPUYMHBI
HESIBKM YYaCTHUKOB TPOM3BOJACTBA MO AETYy W TMPUHUMAETCS
pelieHrue 0 pacCMOTPEHUHM Jejia B OTCYTCTBUE YKa3aHHBIX JIUII
JIMO60 00 OTJIOXKEHWU PACCMOTPEHUS JeNa;

5) nuuaM, y4acTBYIOIIMM B pacCMOTPEHMH Oejia, pa3bsic-
HSIIOTCS MX TIpaBa U OOS3aHHOCTH;

6) paccMmaTpuBalOTCS 3asiBIICHHBIE OTBOIBI M XOJATailCTBa;

7) BBIHOCHUTCS ompeaeieHre 00 OTI0XEHWU PacCMOTPEHMS
Jiea B ciyvae:

a) TOCTYIUIEHUS 3asBJI€HUSI O CAMOOTBOJE WJIM 00 OTBOJIE
CylbU, WiIeHa KOJIJIETUAIbHOTO OpraHa, JOJKHOCTHOTO JIMILA,
paccMaTpUBAOIIMX JIeJ0, €CM WX OTBOJ TPEmnsTCTBYET pac-
CMOTPEHMIO JIejia TI0 CYIIECTBY;

0) oTBOJA CIleLMAINCTa, DKCIIepTa WM MepeBOIIMKA, €CIIU
yYKa3aHHBIN OTBOI MPETATCTBYET PACCMOTPEHUIO Jejia 10 Cy-
IECTBY;

B) HEOOXOOVMMOCTU SIBKM JIMIIA, YYAaCTBYIOILLIETO B pacCMOT-
peHUU Jejia, UCTpPeOOBaHUS MOTOJHUTEIBHBIX MaTepUalioB
MO JeJly WIM Ha3HAYeHUs! IKCIEePTHU3bI;

8) BBIHOCUTCS OMpelesieHre O MPUBOAE JIMIla, ydacThe KO-
TOPOro TMpuU3HAeTCsl 00s3aTebHBIM MPU PACCMOTPEHUM JeNa;

9) BBIHOCUTCSl oMpenesieHue O Tiepenade jaejia Ha paccMOT-
peHue TI0 TIOABEIOMCTBEHHOCTH.

Ilpu npomomxeHUM paccMOTpeHus jaeja o0 aaMUHUCTpa-
THBHOM TMpPaBOHAPYIIEHUU OIJIaIlaeTcs MPOTOKOJ 00 aaMu-
HUCTPAaTUBHOM IpaBOHAPYUIEHUU, a MPU HEOOXOOMMOCTH M
WHBbIe MaTepHallbl Jeja. 3acaylIuBaoTCcs OOBSICHEHUs (DU3M-
YEeCcKOTro JivMlia WJIX 3aKOHHOTO MPEeACTaBUTENsl IOPUINYECKOTO
JINA, B OTHOILIIGHUM KOTOPBIX BEAETCS TTPOM3BOACTBO MO JEITy
00 aIMUHUCTPATMBHOM IIpaBOHApYILIEHUM, TOKa3aHUs ApY-
IMX JIVL, YYacCTBYIOLIMX B TPOU3BOACTBE IO JENy, IOSCHE-
HUS CeMaAINCTa U 3aKJII0UeHHEe DKCIepTa, UCCIENYIOTCSl UHbIe

157



IO0Ka3aTeNbCTBA, a B CJydae Yy4acTHs TPOKypopa B paccMoT-
pPEHUU JlleJla 3acHyLIMBaeTcsl ero 3akjiloueHue.

AZIBOKaT B 3aKJI0YeHUE He BBICTyHaeT, T.e. MPEHUS CTO-
POH OTCYTCTBYIOT. DTO MIar Hasad IO CPaBHEHWUIO C YTOJOB-
HO-TIPOIeCCYalbHBIM KOIEKCOM.

Kakoe peunieHHe MOXeET OBbITh MPUHATO MO ey 00 agMu-
HUCTPAaTMBHOM TIpaBOHapylUleHWM, U KaK M KyJa ero MOXHO
00XaJloBaTh?

Ilo pe3yapTaTaM paccMOTpeHHs aejia 00 aIMUHMCTPATUB-
HOM TIpaBOHApYWIEHUMHM MOXET OBITh BBIHECEHO ITOCTAaHOBJIC-
HUE:

1) o Ha3HaYeHUU aAMUHMUCTPATUBHOIO HaKa3aHU;

2) o mpekpalleHUU TPOU3BOACTBA MO Aeay 00 agMUHHUCT-
pPaTUBHOM MpPaBOHApYUIEHUMU.

I[TocTaHOBNEeHUE O TMpeKpalleHWU MPOU3BOACTBA MO AETY
00 afIMUHMCTPATUBHOM TpPaBOHApYIIEHUHM BBIHOCHTCS B CIIy-
Jae:.

1) Hamuuusg XOTS OB OJNHOTO W3 OOCTOSITENLCTB, MpENy-
cMoTpeHHBIX KoaekcoM 00 aiMMHUCTPAaTHUBHBIX MpaBOHApY-
HIEHUSIX, MCKIIOYAIOMKUX MPOM3BOACTBO MO ey,

2) 0oO0BABIECHUSI YCTHOTO 3aMeYaHMHS;

3) mpexpalieHUs MPOM3BOACTBA MO JAeNy M Mepenavyu
MaTepuajaoB Jeja MPOKYpOpy, B OpraH TNpeaBapUTEIbHOTO
CIIeCTBUS WM B OpTaH MO3HAHUS B cliyyae, €CIM B JAeii-
cTBUAX (Oe3meiicTBUM) COAepXaTcs TNPU3HAKU TpPeCTyIe-
HUSA.

ITo pesynbTraTtamM paccMOTpeHUsl aejia 00 aIMWHUCTPATUB-
HOM TIpaBOHApYIIEHUN BBIHOCUTCSI OIpeAesieHue:

1) o mepenaye aena cynbe, B OpraH, JOKHOCTHOMY JIMILY,
YIIOJTHOMOYEHHBIM Ha3HayaThb aIMUHUCTPATUBHbIC HaKa3aHWs
WHOTO BHIa WIMW padMepa JUOO0 MPUMEHSTbh WHBIE Mephl BO3-
JIeCTBUSI B COOTBETCTBUM C 3aKOHOIATEJILCTBOM Poccuiickoit
Denepanuiu;

2) o Tepemaye nejia Ha pacCMOTPEHUE IO TTOABEIOMCTBEH-
HOCTH, €CJIU BBISICHEHO, UTO PAaCCMOTPEHME Aeja He OTHOCUT-
Ccs1 K KOMIIETEHIIMM PAacCMOTPEBIINX €ro Cylbd, OpraHa, IOJI-
JKHOCTHOTO JIMIIA.

IToctaHoBiaeHMe OOXalIyeTcss B COOTBeTcTBUU co cT. 30.1
KoAIT:

1) BbIHECEHHOE CyObeli — B BBILLIECTOSIINIA CYyI;

2) BbIHECEHHOE KOJUIeTMaJbHbBIM OpPraHoM — B pallOHHBINA
Cyld TIO MECTy HaxOXIEeHUWsI KOJIeTUaJIbHOTO OpraHa;

3) BBIHECEHHOE IOJDKHOCTHBIM JIMIIOM — B BBIIIECTOSIIIUIA
OopraH, BBIIIECTOSIIEMY JIOJDKHOCTHOMY JIMILY JIMOO B paiioH-
HBII Cyld MO MECTy PacCMOTpPeHUs Aena;
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4) BbIHECEHHOE HHBIM OPraHOM, CO3JAHHBIM B COOTBET-
CTBHM C 3aKOHOM cyObekTa Poccuiickoit @enepaunu, — B
palOHHBII Cyl MO MECTY PacCMOTPEHUs JeJa.

B cnyyae, ecim Xkamoba Ha MOCTaHOBJICHHE IO Jely 00
aIMUHUCTPATUBHOM TIPABOHAPYLICHUU MOCTYNWJIA B Cyl U B
BBIIIECTOSIIMIA OpPraH, BBIIIECTOSIIEMY AODKHOCTHOMY JIMILY,
Kajo0y paccMaTpuBaceT Cyi.

[To pesynbraTaM paccMOTpPEHHUS XajJoObl BBIHOCUTCSI pe-
HICHUE.

[MocraHoBIeHME TI0 Aeily 00 agMMHUCTPATUBHOM IIpaBOHA-
pymi€eHnuu, COBEPIICHHOM IOPpUAMYCCKUM JIMIIOM WJIN JIMLIOM,
OCYILIECTBIIIONIMM TPEATPUHUMATENIBCKYIO NesITeIbHOCT 0e3
00pa3oBaHUs IOPUINIECKOTO JINIAa, 00XaIyeTCsI B apOMTpax-
HBIII Cyl B COOTBETCTBHM C apOUTPaXKHBIM IPOLIECCYaIbHBIM
3aKOHOJIATEJILCTBOM.

1. 2Kano6a Ha moOCTaHOBJEHHE IO Aeay 00 aaMUHUCTpa-
TUBHOM TIpaBOHAPYIICHWM TIOAAeTCsI CyIbe, B OpraH, IOJIK-
HOCTHOMY JIMI1Y, KOTOPBIMU BbIHECEHO MOCTAHOBJIEHUE TIO JeTy
1 KOTOpbIE OOSI3aHBI B TEUCHME TPEX CYTOK CO JHS MOCTYILIe-
HUS XajoObl HaNpaBUTh €€ CO BCEMU MarepuajaMM jejia B
COOTBETCTBYIOIIMIA CYy/l, BBILIECTOSIIMUNA OPraH, BBIIIECTOSIIEMY
JIOJDKHOCTHOMY  JIMITY.

2. XKajoba Ha MOCTAaHOBJEHUE CYIbU O HA3HAYEHUU al-
MHUHUCTPATUBHOTO HaKa3aHHUSIg B BUAC aIMHWHHUCTPATHUBHOIO
apecTa IIOJIEKUT HaIlpaBJICHUIO B BBILIECTOSIINI Cyl B Ie€Hb
MOJIyYEHUST KaJIOOBI.

3. XKanoba MoxeT ObITh TOAaHA HEMOCPENCTBEHHO B CYII,
BBILIECTOSIIMI OpPraH, BBIIIECTOSIIEMY JIOJDKHOCTHOMY JIMILY,
YIOJTHOMOYEHHBIM €€ paccMaTpuBaTh.

4. B ciyyae, eciim pacCMOTpEeHHE KaJIOObI HE OTHOCUTCS K
KOMIETEHIIMUA CYIbM, JOJDKHOCTHOIO JIMIIA, KOTOPBHIM 0OOXa-
JIOBAaHO IIOCTAHOBJICHME HO NIedy 00 agMMHHMCTPAaTUBHOM IIpa-
BOHApYILIEHUU, Xajgoba HaMpaBisieTcsl Ha PacCMOTpPEeHUe IO
TIOABEAOMCTBEHHOCT B TC€YCHHE TPEX CYTOK.

5. XKanoba Ha moOCTaHOBJEHWE MO Ieay 00 aaMUHUCTpa-
TUBHOM IIPAaBOHAPYILIEHUU TOCYAAPCTBEHHOW MOUUJIMHON HeE
oOJjaraercs.

3aKOHOM YCTaHOBJIEHBI CPOKM 00XKaJOBaHUsS IO Neay o0
AIMWHUCTPATUBHOM HaApYIICHUMU.

Kayoba Ha TOCTAaHOBJIEHUE MO JIEy 00 aAMUHUCTPATUBHOM
TIpaBOHApYIICHNUN MOXET OBITb IIogaHa B TCYCHUE OECATU Cy-
TOK CO IHSI Bpy4YeHUs WM TOJYYeHUSI KOIMU ITOCTAaHOBJICHUS.

B ciyuae mporycka cpoka, TpeaycCMOTPEHHOTO 4acThio 1
HACTOSIIEN CTaThbU, YKa3aHHBIM CPOK MO XOJATalCTBYy JIMIIA,
MIOMIAIOIIETO 3Kaja00y, MOXET ObITh BOCCTAHOBJIEH CYIbEH WIM
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JIOJDKHOCTHBIM JIUIIOM, TTPaBOMOYHBIMM paccMaTpuBaTh Ka-
J100Yy.

OO0 OTKJIOHEHUMM XojaTalicTBa O BOCCTAHOBJIEHUM CpOKa
00xaoBaHUs MOCTaHOBJIEHUS MO Jely 00 agAMUHUCTpaTUB-
HOM TpaBOHAapYIlIEHWU BBIHOCUTCS ofpeneieHue. KakoBbl cpo-
KA PAcCMOTPEHUsI Xajo0 B BBILIECTOSIIIUX WHCTAHIUSX?

XKanoba Ha MocTaHOBJIEHUE IO Jiedy 00 aIMUHUCTpPaTUB-
HOM TMPaBOHAPYIIEHUU TMOJJIEXUT PACCMOTPEHUIO B JECATU-
JIHEBHbBI CPOK CO JHS €e MOCTYIJIEHUSI CO BCEMU Marepuaia-
MU JieJa B Cyl, OpraH, JOJDKHOCTHOMY JIMILY, MPaBOMOYHBIM
paccMaTpuBaTh Kajiooy.

Kayioba Ha mocTaHoOBJeHUE OO0 aAMUHUCTPATUBHOM apec-
T€ MOIJEXUT PACCMOTPEHUIO B TEUEHUE CYTOK C MOMEHTa
Mofayu XajoObl, €cau JIULO, MPUBJICYEHHOE K aIMUHUCTpa-
TUBHOU OTBETCTBEHHOCTH, OTOBIBAET a,U,MI/IHI/ICTpaTI/IBHHﬁ
apect. [lo momaHHOI Xanobe MOXET ObITb MPUHSITO ONHO U3
CJIEYIOUIMX PEeLIeHUI:

1) 00 ocraB/leHUM IMOCTAHOBJICHUSI 0€3 M3MEHEHMSs, a XKa-
JIoObl G€3 YIOBJIETBOPEHMUS;

2) 00 U3MEHEHUM TTOCTAHOBJICHUSI, E€CIU TIPU ITOM HE yCHU-
JIUBAETCSl aIMMHUCTPAaTMBHOE HaKa3aHUE WJIM MHBIM 00pa3oM
HE YXYALIAaeTcs IOJIOXKEHMWE JIMLA, B OTHOLIEHWH KOTOPOIO
BBIHECEHO ITOCTaHOBJICHUE;

3) 06 OoTMEeHEe MOCTaHOBJIEHUS W O MPEeKpallleHUU MPOU3-
BOJCTBA IO €Iy B CWIy €ro MajJO3HAYMTEIbHOCTU WJIMU TMPU
00CTOSITENILCTBAX, YIOMSIHYTBIX HAMM paHee Mpu OObsICHe-
HUU, TIOYEMY MOXKET IpeKpallaTbCs WIM BOOOIIE HE MOXKET
ObITh HAYaTO TMPOM3BOACTBO MO ey, a TakXe IpU HeloKa-
3aHHOCTU OOCTOSITEJILCTB, HA OCHOBAaHUM KOTOPBIX OBbLIO BbI-
HECEHO TMOCTaHOBJICHUE;

4) o0 oTMeHe TMOCTaHOBJIEHMSI U O BO3BpAILEHUM jeja Ha
HOBOE PAcCMOTpPEHME Cylbe, B OpraH, JOKHOCTHOMY JIWILY,
MPaBOMOYHBIM PacCMOTPETh eSO, B CIydasiX CYIIECTBEHHO-
IO HapylleHUs MpollecCyalbHbIX TPeOOBAaHUM, €CJIM 3TO He
MO3BOJIUJIO BCECTOPOHHE, TMOJHO M OOBEKTUBHO PacCMOTPETh
JIeJio, a TakXke B CBSI3W C HEOOXOAMMOCTbIO MPUMEHEHUs 3a-
KOHa 00 aJMWHUCTPATUBHOM MpaBOHAPYIIEHWU, BJIEKYIIEM
Ha3zHaueHue 0oJjiee CTPOroro agMUHMCTPATMBHOIO HaKa3aHWUs,
€C/IM TIOTEPNEBLIMM IO Jey IoAaHa Xajobda Ha MSTKOCTb
MPYUMEHEHHOTO aAMUHUCTPATUBHOTO HaKa3aHMUSs;

5) 06 oTMeHe IOCTaHOBJIEHUSI U O HaIpaBJeHWM Jeja Ha
paccMOTpeHMe MO TOABEIOMCTBEHHOCTH, €CJU TPU PaccCMOT-
PEHUN 2KaJ100bl YCTAaHOBJICHO, 4YTO ITOCTAaHOBJICHUE ObLIO BBbI-
HECEHO HENPaBOMOYHBIMU CYIb€l, OpPraHoOM, MOJKHOCTHBIM
JINLIOM.
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He BcTynuBIIee B 3aKOHHYIO CHUJTYy TTOCTAHOBJICHHWE IO ACITY
00 agTMUHUCTPATUBHOM IIpaBOHAPYIIEHUN U (W) TIOCIEoyIO-
IIMe pPEUICHUS BBIIICCTOSIIMX WMHCTAHLMKA IO XXajgo0aM Ha
3TO ITOCTAHOBJICHUE MOTYT OBITH 00XKaJOBaHBI B COOTBETCTBUU
co cT. 30.10 ToMBKO TPOKYPOPOM, T.€. amBOKAT MOKET Ha-
MpPaBUTh XaJloOy TPOKYpOpY, a TOT, €CIU COYTET TOBOIBI
yOenuTeIbHbIMU, MOXET OIIPOTeCTOBaTh pellieHHe. DTO BOOO-
IIe CyXXaeT MpaBO Ha 3alllUTy CO CTOPOHBI IPUBJICYECHHOIO K
a)lMI/IHI/ICTpaTVIBHOﬁ OTBETCTBEHHOCTU, CTaBd €ro B 3aBUCH-
MOCTb OT TOCYHapCTBEHHOTO YMHOBHWKA, KaKWM SBIISIETCS
npokypop. Tak YTo 3TO BOIIPOC MAJTbLHEMIIET0 COBEPIICHCTBO-
BaHUSI 3aKOHOJATEbCTBA.

B. AzBokarypa



MABA 13. ADBOKAT B APBUTPAXXHOM NMPOLIECCE

13.1.ApOutpaxHoe cyaonpou3BoACTBO
Kak cnoco6 3awuTbl NpaB npeanpuHUMmareneii

B cootBerctBuu ¢ KoHctutynueit u denepalibHbIM KOH-
CTUTYIITMOHHBIM 3akOHOM «O cynebHoil cucteMe Poccuiickoi
Denepann», cynebHas BIACTh OCYIIECTBISIETCS TTOCPEICTBOM
KOHCTUTYLIMOHHOTO, TPaXIaHCKOTO, allMUHUCTPATUBHOTO U
YTOJIOBHOTO CYIOIMPOU3BONCTBA. DTOT MepeueHb KMcUeprbiBa-
IONM. ApOUTpaXkHOE CYIOMNPOU3BOJICTBO B KAY€CTBE OTHECIIb-
HOTO CaMOCTOSITEJIbHOTO MHCTpyMeHTa cyneOHoil BiacTu KoH-
CTUTYLIMEN HE TIPEIyCMOTPEHO.

BMmecte ¢ Tem apOuTpaxHble cydbl SBASOTCS benepaib-
HBIMU CydaMU M BXOJAT B cyldeOHylo cuctemy Poccuiickoit
®enepanyn. [Ipolenypy paccMOTpeHUS Aesl B apOUTPaKHBIX
Cylax 3aKOH OIpelessieT KaK «CyIOMPOU3BOACTBO MO JejaM,
MOABEIOMCTBEHHBIM apOUTPaKHBIM CyldaM» WU  * CyIOIPOU3-
BOJCTBO B apOMTPa>KHBIX Cymax».

Ho 1991 r. apoutpaxkHsix cynoB H1u B CCCP, nu B PCOCP
He O0bU10. CyIEeCTBOBAIM TOCYIApPCTBEHHBIC M BEIOMCTBEHHBIC
apOWTpaXxu, KOTOphie M pa30oMpaar CIOpPbl MEXIY IpeaIpH-
ATUIMU. BypHBIN pocT mpeanpusiTuil pasindHbIX ¢HopM coo-
CTBEHHOCTH TOTPeOOBaJl CO3MaHUSI HE3aBUCUMBIX CYIEOHBIX
YUpEXIEeHUI MJIsl 3alllUThl HapylIEHHBIX TpaB, a crapas CH-
cTeMa TepecTaja JIeiiCTBOBaTh.

B 1991 r. 6bm1 mpuHsaT 3akoH «O06 apOUTpaXKHBIX CYy-
nax». KomuyectBo obOpallleHWiA B 3TH CyIdbl YBEJIMYMBAETCS
u3 roga B roa, a B 2001 r. ara uudpa cocraBujia OKOJIO
1 mH obpamenuit. Poct uucna oOpailieHUid B apOUTpaKHbIE
Cylbl TIOTpeOOBaJl yBEIMYEHUs] KOJUYECTBAa alBOKATOB, CIIe-
UAJIM3UPYIONIUXCSA B apOUTPakHOM CyIOTIPOU3BOICTBE, T.K.,
HECMOTpsI Ha €ro TpaXkIaHCKYI0 HampaBlIeHHOCTb, crienudu-
Ka BCE X€ CYIIEeCTBYeT. AIBOKAT B apOUTPaKHOM CYIOIpPO-
WU3BOJICTBE OTCTAaMBAeT MHTEPECHl TMpeArpuHUMAaTesieil B cro-
pax MeXIy XO3STMCTBYIOIIUMU CYOBbEKTaMU WJIM B MX CITOpax
C TOCYIapCTBEHHBIMU CTPYKTYpaMH.

ApOUTpaXXHBIMUA CyJaMU pPacCMaTpUBAIOTC Jieja MO CIo-
paM, BO3HUKAIOLIUM W3 I'PpakIaHCKUX, aAMUHUCTPATUBHBIX U
WHBIX TpaBooTHoIllIeHui. [IpenMeToM apOUTPaKHOTO Tpolec-
ca SIBJISTIOTCS, TIPEXKIE BCEro, 3KOHOMUUYECKME CITOPHI MU UHBIE
Jiejla, OTHECEHHBbIE K KOMIIETCHIIMU apOMTPaKHBIX CYIOB.

Cynpl 001ell IOPUCAUKIIMU U apOUTPaKHBIE TOTMOTHSIOT
JIpYT Jpyra, Tak Kak paccMaTpuBalOT OOHU U T€ XK€ OTHOIIIe-
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HUSI B cpepe SKOHOMUKU- B OTHEIbHBIX ClIydasix Cyabl 00-
el IOpUCIUKIIMU pacCMaTPUBAIOT JeJla ¢ y4acTHeM IOpHIU-
yeckux Jui (. 4 ct. 22 I'TIK P®), a ap6uTpaxHbiit cyn —
nmena ¢ yyactueM rpaxpaH (cr. 27 AIIK P®). Eciu obobenm-
HSIIOTCSI HECKOJIBKO CBSI3aHHBIX MeXAy Co00il TpeOOBaHWUIA,
U3 KOTOPBIX XOTsI OBl OOHO ITOABEAOMCTBEHHO Cydy oOIei
IOPUCAUKIIMK, TO BCE OHM PacCMaTPUMBAIOTCS B COOTBETCTBUM
co cT. 22 TTIK P® B cyme ob1ieil 1oprUCINKIINHA.

YKazaHHBIE HOPMBI IIPOLIECCYaIbHOIO 3aKOHOB CBUIETEIIb-
CTBYIOT HE TOJIBKO O HEIEJMMOCTH CYIOINPOM3BOACTBA Ha
rpaXkIaHCKOe M apOMTpaXkKHOE, HO TaKXe O TOM, 4YTO U CyI
o0111eil IOpUCOUKIINM, W apOUTPaXKHBII Cyl, SBISSACH CaMO-
CTOSITEIbHBIMU MHCTUTYTAaMM CyI€OHOI CHCTEMBI, OCYILIECTB-
JISIIOT CBOIO [JIESITEILHOCTb B paMKaxX TpaXJIaHCKOTO CyHO-
MIPOM3BOACTRA.

Hanuyue apOUTpaXHBIX CyIOB M CyIOB OOIIEH IOPUCIUK-
IIMM TIOBJIEKJIO 3a COOOI IpOOJIeMbl, CBSI3aHHBIE C pa3rpaHM-
YeHMEM TIOABEIOMCTBEHHOCTH nIe] MexXny Humu. MMeHHO 1o-
STOMY OJHMM U3 IIEPBBIX BOIIPOCOB, KOTOPHIM pellaeT aaBo-
KaT Mpu oOpallleHUd K HeMy KJIMeHTa-NpeAlpuHUMATENs, —
3TO BOIMPOC O IIOABEIOMCTBEHHOCTHM neyia. [Ipm Bceit Kaxy-
IIeiicsl MpOCTOTe OTBETa HECIELMAIMCTy MHOTrIA OYeHb CIIOXK-
HO pa3feUTh IOXOXME OTHOLIeHHUs. [JITaBHBIM KpHUTepUeM
CIIYXUT CyOBEKTHBI COCTaB YYaCTHUKOB CIlOpa U XapakKTep
CIIOPHOTO MPABOOTHOIICHMSI. MHOrMe OpUAMYECKUE JUIla B
LIEIIX 3KOHOMMU CTaparoTCsi OOXOOUTHCS Oesl ropucTa M 00-
palaloTcs K aIBOKaTy yXe¢ B KPMU3WCHOM CUTyallMM, KOrJa
OYeHb Maji0 BPEMEHU.

K 1opucoukuyyu apOUTPaXKHOTO Cyla 3aKOHOM OTHECEHO
paspellieHre 3KOHOMUYECKHUX CIIOPOB MEXIY HOPUIANYECKUMMU
JIMIaMU, TpaXaaHaAMH-TIPEAIIPUHUMATEISIMU, a TaKXKe CIT0-
poB B cepe ympaBieHUS.

ApOuUTpaxkHBIN Cyl TakXXe BIIpaBe pPacCMOTPETh CHOpP C
yuactueM Poccuiickoit @enepai U ee CyObEKTOB, OPraHOB
TOCYyIapCTBEHHOM BJIACTA W yIpaBJeHUs, a TakKXe OpraHu-
3alUil, He SBISIOIIMXCS IOPUANICCKUMU JULIAMHU, €CJIM 3TO
yCTaHOBJIEHO 3akKoHoM. Kpome Toro, apoutpaxkHOMY Cymy
TaKXe IIOABEIOMCTBEHHB 3KOHOMMWYECKME CIIOPHI C Yy4acTH-
€M MHOCTpPaHHBIX opuamdeckux auil. [loatoMy B moroBopax
OYEHb BaXHO OIpPEAC/IMTb, KaKOW apOMTpaxKHBIA cyd OyaeT
paccMaTrpuBaTh MPETEH3UM B Cllydae BO3HUKHOBEHUS CIIO-
pa.

K skoHOMHUYEeCKMM cIIOpaM, KOTOpbIe pacCMaTpPUBAIOTCS
apOUTPaXHBIMU CYJaMM, OTHOCSITCSI CJICOYIOIIUE CIIOPHI, BbI-
TeKalole W3 TPaXIaHCKUX ITPaBOOTHOIIECHUI:
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— O HEUCITOJIHEHMM WY HeHaIjIeXallleM MCIIOJIHEHUM 00sI-
3aTe/IbCTB;

— 0 pa3HOIMIacHsIX MO JOroBOpY, 3aKJIIOYEHUE KOTOPOIO
00s13aTeJIbHO; Pa3HOIJIACUSIX, PACCMOTPEHUE KOTOPBIX CTO-
POHBI PEIIWJIM TepeaaTb B apOUTPaXKHBIM CYI;

— O pacTOpXKE€HWH JOrOBOpa WJIM M3MEHEHUM €Tr0 YCJIOBWIA;

— O NpU3HAHWUM IIpaBa COOCTBEHHOCTH, 00 MCTPEOOBAHUM
MMYIIECTBA M3 YyKOIO0 HE3aKOHHOIO BJIaJCHUsI, O Hapylle-
HUM MpaB COOCTBEHHMKA WM MHOIO 3aKOHHOIO BJIajeliblia,
HE CBS3aHHOM C JIMILIEHUEM BJIaJCHUS;

— 0 3alMTe YeCTH, AOCTOMHCTBA M AEJOBOM PEITyTallvu;

— 0 BO3MEIICHUM YOBITKOB.

ApOUTpaXKHOMY CyIdy ITOOBSIOMCTBEHHBI M CIIOPHI, KOTOpBIE
BBITEKAIOT U3 aMMHUCTPATUBHbBIX IIPABOHAPYIIECHUI COBEpPIICH-
HBIX IOPUIAYECKUMU JIMLUAMU U WHIUBUAYAIbHBIMU IIPEAIIPU-
HuMaTeassMu. Hampumep, Mpou3BOACTBO U 00OPOT 3TUJIOBOTO
crmipta (cT. 6. 14 Komekca OT amMUHMCTPATUBHBIX ITPAaBOHApPY-
meHusx). Kakue KoHkpeTHO cocTaBbl Komekca 00 amMHMHUCT-
PaTUBHBIX MPABOHAPYILIEHUSIX OTHECEHBI K KOMIIETCHIIUM CyAei
apOUTPaKHBIX CylOB, nepeurcieHo B ¢T. 23.1 nm. 3 KoAIl P®.

HemanoBaxHyto poib uUrpaetr BbIOOp moacyogHOCTU. B co-
oTrBeTcTBMU CcO CcT. 36 AIIK, ucrten, MOXeT BoIOpaTh, B KAKOM
cyle paccMaTpuBaTh Heja0. MOXHO ITOTrOBOPUTBCS O IOACYO-
HOCTU. D10 Takxke gomyckaercs mo cT. 37 AIIK PO.

AnBokaTry HEOOXOOMMO M3YYWTh MaTepHUalbl Jejla M BbI-
paboTaTh IpaBOBYK Mo3uluip. HeobXomMMo MOMHHUTbL, 4YTO
apOUTpaxkHOE CYIOIIPOM3BOACTBO OIMpPAETCs] B OCHOBHOM Ha
MUCbMEHHbBIE JTOKA3aTeJabCTBA. [103TOMY C KJIMEHTOM HEOOXO-
IMMO COCTaBUTH ITepedYeHb HOKYMEHTOB, KOTOpbIE OymyT Iie-
pemaHbl B apOMTpaXHBIA Cylo KaK O0Ka3aTelIbCTBa.

Oco00 HeoOXoauMo IIpomyMaTh ITOJTHOMOYMS aaBOKaTa.

[TonHoMoOuYMsI agBOKaTa Ha BelecHHUE Aela OMDOPMIISIOTCS
OpIEPOM IOPUANYECKON KOHCYJbTAIUM WJM JIOBEPEHHOCTHIO.
AnBokar, Kak IIpEACTaBUTEIb MO OpPAEpPY, MMEET IIpaBO Ha
COoBeplIeHHe OT MMEHHM KJIMEHTa BCeX IIPOLIECCYaIbHBIX IIeii-
CTBUIi1, KpoM€ ITOAIIKMCAHMS MCKOBOIO 3asiBJICHMS, Iepeaadyu
JIena B TPETEMCKUI Cyd, IOJHOrO WJM YaCTUYHOTO OTKasa
WCKOBBIX TpeOOBaHWI M MPU3HAHUS MCKa, 3aKIIOYEHUS MU-
POBOIO COINIAIICHMSI, Iepedadyd MOJHOMOYMII IPyromy JIMILY,
00XKaJ0BaHMSI CYIeOHOro akTa apOMTPaXKHOrO Cyaa, ITOAIIH-
cCaHMs 3asBJICHUS O MPUHECEHUM IIpOTecTa, TPEOOBAHUSA O
MPUHYIUTEIPHOM HCIOJHEHUN CYIeOHOTO akTa, ITOJydeHUs
MPUCYXKACHHBIX MMYyIIecTBa win aeHer. [losmHoMo4uMs amBo-
KaTa Ha COBEpIICHUE 3TUX ACCTBUI NOJDKHBI OBITh CIICLIM-
aJIbHO TIpeyCMOTpPEHbI B JoBepeHHOCTU. [loaTomy Gosee mpa-
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BWIbHBIM [JIs1 ajBoKata OyaeT odopmiieHHe B3aMMOOTHOIIIE-
HUI C KJIMEHTOM IyTeM TOJIydeHUs] JOBEPEHHOCTU C TMOJTHBIM
00BeMOM TIOJTHOMOYUI. JIOBEpEHHOCTh MOXET OBbIThb OT IOpU-
JUYECKOro JiMiia, a MOXHO O(OPMHUTh €€ HOTapuabHO.

13.2. YyacTue agBokarta B cyneOHOM pa3bupaTtenncTee
B apOuTpaxHoM cyae

B cootBerctBUM co cr. 4 AIIK P®, nuiub 3aMHTepecoBaH-
HOE JIMIIO BIIpaBe OOpaTUTHCS B apOWMTpaXkKHBINA Cyd 3a 3allu-
TOI CBOMX HApyIICHHBIX WM OCIlapuBaeMbIX IpaB. MHorma
3TO MpaBO NPUHAIJIEKUT IOCYIapCTBEHHBIM OpraHaM, W Ha
9T0 oOpatmi ocoboe BHUMaHue [lineHym Beiciiero apoutpax-
Horo cyma P® «O mpumeHeHUH ApPOUTPAXKHOTO Mpoleccyallb-
Horo koxaekca Poccuiickoii Denepaliny mpu pacCMOTPEHUHN JIET
B Cyle IepBoii MHCTaHUMW» OT 31 okta6pst 1996 r. TlosTomy
CHavajla HeoOXOAMMO OINPEAEUTh, eCTh JIM Yy KJIMEeHTa TO IIpa-
BO, O KOTOPOM OH BEIET peyb, HAPYIIIEHO JIM OHO W B YeM, YeM
TIOATBEPIUTh 3aMHTEPECOBAaHHOCTh KJIMEHTa B aene. Bemp mpa-
BO Ha MCK — 3TO HE CaMO HapylleHHOe CYOBEKTHBHOE ITpaBo,
a BO3MOXHOCTb IIOJIydeHHsI CylneOHOI 3alllUThl B OIpeAesICH-
HOM MpolieccyaabHoM (hopme 1 B oripeneeHHoMmopsinke. [Tpex-
Jie YeM TofaBaTh MCKOBOE 3asiBJieHHE, HEOOXOMMMO ITPOBEPUTH
coomonenue ct. 148 AIIK, xoTopasi BbIABUTaeT TpeOOBaHUS
JIOCYIeOHOrO ITPETEH3MOHHOIO MOPSIAKA YPEryJIUpOBaHUSI CIIO-
pa B Tex cllydgasx, KOTga 3TO IIPEIyCMOTPEHO. DTH TpeboBa-
HUS COIEPXKATCsS BO MHOTMX CTaThsx ['paXkmaHCKOro Kojekca,
a KpOME TOTO, TIO HBIHE [EWCTBYIOIIEMY 3aKOHOAATENIbCTBY,
MPETEH3UOHHbII TOPSIOK PACCMOTPEHUsI CIIOPOB IIPEAYyCMOT-
pPeH B ciydYasX, CBSI3aHHBIX C PAa3TUYHBIMM BHIIAaMU TIEPEBO-
30K, cM.: 1. 3 cT1. 123 BosmymHoro xomekca P®; ct. 135
TpaHcnopTHOro ycrtaBa XeJie3HbIX jgopor P®; ct. 158 ¥YcraBa
aBTOMOOWIbHOTO TpaHcrnopra P®; m. 226 YcraBa BHyTpeHHe-
ro BogHoro tpaHcropta CCCP; cr. 403 Komekca ToproBoro
MoperiaBaHusg PO.

Takum obOpa3om, B Tex ClIydasx, KoTaa 3aKOH IIpemaycMar-
pUBaeT MPETEH3UOHHBINA MOPSIAOK, aaBOKATy HEOOXOOVMO HC-
TpeOOBaTh y KJIMEHTAa KOMMWIO IPETEeH3UHU, €CIM OHAa HallpaB-
JisTach paHee, ¢ J0Ka3aTeIbcTBAMU €€ OTIIPAaBKM U TOJIyde-
HUSI WIM OTIPAaBUTh NMPETCH3WIO caMOMy. Torma B HCKOBOM
3asIBJICHUU JOJKHBI COIEPKAThCSI CBEACHUS O COOMIONEHUU
JIOCYIEOHOIO MPETEH3MOHHOIO MOPsIAKa YPEryJIUpOBaHUs criopa
C OTBETYMKOM U Pe3YJIbTaThl, MOJYYECHHBIC B XOIE OCYIIECTB-
JICHUsI TIPETEH3MOHHOTO TMOPSAKA YpPeryJIupoBaHUs CIIopa.
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Ecnu mpeTeH3MOHHBIN TOPSIOK OBUT COOMIONEH, HE00XO-
IUMO ONpEeAeaUTbCd ¢ mpeaMeToM McKa. st aToro  HeobXo-
IUMO obpaTuThcsa K cT. 12 I'paxmaHckoro xomekca. B cratbe
MU3JIOXKEHBI CITOCOOBI 3alllMTHI TpaxkKAaHCKUX IIpaB. 3aliuTa
OCYILIECTBIISIETCS TIYyTEM:

— TMpU3HAHMUS TIPaBa;

— BOCCTAHOBJICHUSI MOJIOKEHMSsI, CYILIECTBOBABIIIEro A0 Ha-
pYLIEHUS TpaBa, U NPECEUYCHUS NEWCTBUM, HApYLIAOIIUX
MpaBO WJIM CO3MAIONINX YIPO3y €ro HapylIeHUS;

— TIPU3HAHMS CIOPHON CHEJIKW HEOEWCTBUTEIbHOU W Mpu-
MEHEHUS TOCIEACTBUI €e HeNelCTBUTEbHOCTH, MPUMEHEHMUSI
MOCJIEACTBAN HENEUCTBUTEIIbLHOCTU HUYTOXHOU CHEJKU;

— MpU3HAHUSI HEIECUCTBUTEJIBHBIM aKTa IOCYIapCTBEHHO-
ro OpraHa WM OpraHa MECTHOIO CaMOYIIpaBJICHMS;

— caMoO3allluThl MpaBa;

— TPUCYXACHUS K UCIIOJIHEHUIO O0SI3aHHOCTH B HaType;

— BO3MeIlIeHUsT YOBITKOB;

— B3bICKaHUS HEYCTOUKMU;

— KOMIIEHCAlUWM MOPATBHOTO BpEa;

— TIpeKpallleHus WU U3MEHEHUS MPaBOOTHOIIEHUS;

— HENPUMEHEHMs CyIOM IPOTMBOPEYAILEro 3aKOHY aKTa
TOCYJApCTBEHHOIO OpraHa WJIM OpraHa MECTHOIO CaMOYIpaB-
JICHUS;

W UHBIMU CIIOCOO0aMHU, MPEeAYCMOTPEHHBIMM 3aKOHOM.

AnBokary HeoOXOOMMO IIOCOBETOBATh KJIIMEHTY, KaKOH M3
3TUX CIIOCOOOB HEOOXOAMMO U30paTh IJIS Aeja, C KOTOPBIM
OH o0OpaTucs.

OmHOBPEMEHHO € 3TUM IOJDKHA MOTA paboTa Ham (opmy-
JIMPOBKOW OCHOBaHUU MCKOBBIX TpeboBaHuil. lon ocHoBaHU-
SIMU TIOHMMAIOTCs (paKThl, KOTOpble OOOCHOBBLIBAIOT TpeOOBa-
HUE UCTLA K OTBETYMKY. B OCHOBaHMM MCKa ciemyeT pasfiu-
YyaTh JBE COCTABJISIONIMX: IOPUANYECKYI0O U (paKTHYeCcKyio. B
WCKOBOM 3asiBJICHMM HEOOXOAMMO AaTh MPaBOBOE OCHOBaHUE
CBOETO TpeOOBaHUSI, TO €CThb COCIAThCsl HA KOHKPETHYIO CTa-
ThI0 I'pakmaHCKOro Komekca W M3JI0XUTh (paKTHMIeCcKue 00-
CTOSITEJIbCTBA, KOTOpbIE AOKAa3bIBalOT BalllM TpeOOBaHMSI.

B miporiecce n3ydyeHuss MaTepuasioB Aejia M MOATOTOBKU MCKa
y agBoKaTa HayMHaeT (pOpPMHUPOBATLCS ITO3UIIMS, BbIpaOOTKa
KOTOPOM SIBJISIETCSI OCHOBOI IIJISI BCEX IMOCICAYIOIIMX PEIIeHMIA.

[Mo3uums mo meay — 3TO BbIpaOOTAaHHOE aaBOKATOM IJIaB-
HO€ HaIlpaBJIEHUE MOCTVKEHUS ITOCTAaBJICHHOM LIeJM, BKIIIO-
yaloliee B cebsl omnpeleacHUue CyObeKTHOIO COCTaBa JIMII, yda-
CTBYIOIIMX B jeyie, (hOpMyJIMpOBaHME TpPEAMETa M OCHOBaHUI
KMCKa, TIpeaesioB JOKa3bIBaHUsS, TO €CTh (haKTUYECKOEe U IOpH-
INYEeCKoe OOOCHOBaHME TOIO, YTO M KaK HYXHO 3allMINaTh.
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AIIBOKAT IIpM BBIPAOOTKE MO3UIMHU IO AETY JOJDKEH PYKO-
BOACTBOBAaTLCSI TOJIBKO MHTEPECAMM CBOETO HOBEPUTENS. BDTO
O3HayaeT, YTo HAA0 TMPUACPXKUBAThCS HE OYKBBbI 3aKOHA, KO-
TOPBI MOXET ObITh HECOBEPIIEHHBIM, a HEOOXOAUMO HaMTH
BBIXOI M3 KPUTHYECKO# cuTyanuu. [IpyyeM 3aKOHHBIN.

Ecimm B gene HECKOJIBKO OTBETYMKOB, TO MCKOBEIE TpeOO-
BaHWSI JOJDKHBI OBITh K KaXXJIOMY W3 HUX.

BaxHyro 3amady cocTaBiisIeT pealbHOCTh MCKOBBIX TpeOo-
BaHuii. HeoOxomumMo 4YeTKO YSICHUTb, YTO pEaJibHO MOXKET
OBITH MCIIOJIHEHO, a YTO HET.

I[Ipu dopmynupoBaHNM HCKOBBIX TpeOOBaHMUI agBOKATY
HEOOXOAMMO YCTAaHOBUTh, KTO OYyIeT OTBETYMKOM, KTO Tpe-
TBbUM JIMIIOM W Ha Ybel CTOPOHE, HE OyayT JIM 3aTPOHYTHI
CyIeOHBIM pellleHHEeM ellle YbM-JIM00 MHTepechl. Torma m 3To
JINIIO MOJDKHO OBITH NMPHMBJICYEHO K YJIaCTUIO B IIPOIIECCE YXKe
B Cyle IIepBOil MHCTAHLIMK, YTOOBI y BBHIIIECTOSIINX CYIOB HE
ObUIO OCHOBaHMS IJIsI OTMEHBI CyA€OHOTO PEIIEHUS 0 3TOMY
ocHoBaHmio. HeobOxomnmo mMeTh B BUAY, UTO B TOM cCjyyae,
€CJIM TI0 JeJly B Ka4eCTBE TPEThEro JIvIla MpUBIEKaeTcs (hu-
3U4eCcKoe JINIO-TpakaaHWH, TO AeJI0 He ITOACYITHO apOMTpaxk-
HOMY Cydy, a TMOMJIEKUT PAaCCMOTPEHUIO B Cyle OOlIeil topuc-
JUKIIUH.

OTMeTM acIeKThI, Ha KOTOpBIE JOJLKHO OBITh OOpalleHO
ocob0oe BHMMaHME aaBoKaTa IPM COCTaBICHUM MCKOBOIO 3a-
SIBJICHUSI.

Bo-miepBbIX, 3TO agpec OTBETYMKA.

IIpakTka CBUIETEIBCTBYET, UTO MHOTHE TNPEIIIPUSTUS
HE HaxXOISITCS I10 3asIBJICHHBIM afpecaM, W IOYTOBBIE OTIIPaB-
JICHUSI BO3BpalllaloTCs C YBENOMJICHHMEM 00 OTCYTCTBUM YKa-
3aHHOTIO JIMLIA, a 3TO BJEYeT 3aTsArMBaHUE Mpolecca UM MO-
XKET SIBUTBCS TIPEAITOCHUIKOM K IIpollecCcyaJbHOM OIIMOKe.
ApOUTpaXKHO-TIPOIIECCYyaTbHOEe 3aKOHOMATEJIbCTBO HE IT03BO-
JISIeT paccMaTpuBaTh Iejla IIpd HEHajIeXalleM YyBeaoMJIe-
HUU y4yacTByIOLIMX B aeine jaull. IToaToMy g0 OoTHpaBKM UCKO-
BOTO 3asiBJICHMS HEOOXOOWMO TOYHO YCTaHOBMTH, INI¢ HaXO-
IUATCS OTBETYMK, €ro aapec.

Bo-BrophIX, ciemyer mpoBEepUTHh ITOJIHOMOYMS JIMIIA, IION-
MMCaBIIETO UCK.

B-TpeThux, HEOOXOOMMO OILIATUThL rocrouuivHy. Ecau xkiu-
€HT He MMeeT BO3MOXHOCTU OILIATUTh MOUIJIUHY, TO MOXHO
XOJaTalCTBOBAaTh Iepel apOMTPaKHBIM CYIOM 00 OTCpPOUKe,
paccpoyke WM yMEHBIIEHNU ee pasMepa. OTcpodyka WIIM pac-
CpOYKa YIUIaThl TOCYJApCTBEHHOM IIOLLIMHEI, YMEHBIICHHE
ee pasMepa IPOU3BOMITCS IO MUCBMEHHOMY XOJATaMCTBY 3a-
MHTEPECOBAHHOM CTOPOHBI.
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B xopmaTaiicTBe MOJIKHBI OBITh MPUBEACHBI COOTBETCTBYIO-
mye OOOCHOBAaHMS C IIPWJIOKEHUEM IOKYMEHTOB, CBHUIETECIIb-
CTBYIOIIMX O TOM, YTO MMYIIECTBEHHOE IIOJIOKCHME 3alHTe-
pPECOBaHHOW CTOPOHBI HE TIO3BOJISIET €i YIUIaTUTh Tocyaap-
CTBEHHYIO TIOIIJIMHY B YCTAHOBJIIEHHOM pa3Mepe IpU Iojaade
HUCKOBOro 3asBieHus. K mokymMeHTaM, ycTaHaBIMBAIOIIUM
MMYILIECTBEHHOE IIOJIOXKEHNE 3aMHTePEeCOBAHHOM CTOPOHBI, OT-
HOCSITCS:

— TIOATBEP:KACHHBIIA HAJIOTOBHIM OpPraHOM IIepeueHb pac-
YETHBIX U WHBIX CUETOB;

— HauMEHOBaHUS M aapeca OAHKOB M IPYIMX KpPEIUT-
HBIX YUpEeXIEeHUI, B KOTOPBIX 3TU CYeTa OTKPBITHI, BKIIIO-
yas cyeTa (PUIMANOB M TPEACTAaBUTEILCTB IOPUINYECKOTO
Iuua;

— TIOATBEp:KACHHBIC OAHKOM AaHHBIE OO0 OTCYTCTBHMM Ha
COOTBETCTBYIOILIEM CUeTe WJIM CueTax, €cCld WX HECKOJbKO,
NIEHEXXHBIX CPEICTB B pa3Mepe, HEOOXOOWMOM IS YIIaThl
roCyJapCTBEHHOI IIOIUIMHBI, a TakxXe 00 oOIieil cymme 3a-
JOJDKEHHOCTU BJIajiesiblia cueTa MO MCIOJHUTEIbHBIM JIUCTaM
M TIATEXHBIM JOKYMEHTaM.

XogaTalicTBO 00 OTCpPOUKE MM pacCpoyke YILIaThl TOCy-
JIAPCTBEHHOM IMOILIIJIMHBI, YMEHBILIEHUH €€ pa3Mepa MOXET ObITh
VIOBJIETBOPEHO apOMTpaxKHBIM CYIOM TOJIBKO B TeX Clyda-
SIX, KOIJa IpeACTaBIICHHBIE MOKYMEHTHI CBUICTEILCTBYIOT OO
OTCYTCTBMUM Ha OAaHKOBCKMX CUeTax IEHEXXHBIX CPEICTB B pa3-
Mepe, HeoOXOAMMOM JJIs YIUIaThl TOCYIapCTBEHHON ITOILIN-
HBl. [Ipy OTCYTCTBMM Takux HOKYMEHTOB B YIOBJIETBOPEHUU
XOJaTaliCTBa JOJDKHO OBITh OTKa3aHO.

Heobxomumo mipomyMarh BOMPOC M O Mepax Mo obecreye-
HMIO MCKa, HamucaB o0 3TOM COOTBETCTBYIOIIEE 3asBIICHUE.
Takoe 3asiBJIcHHE OOJLKHO OBITh OOOCHOBAHHBIM M M3j1araTh-
Cd C Yy4eTOM KOHKPETHBIX OOCTOSITEJIbCTB 1ejia TOorda, Korma
B 3TOM €CTb HeOOXOOMMOCTb. B 3agBiIeHMM aaBOKAT JOJIKEH
B yOemuTenbHOI (popMe MOoKa3aTh, YTO HEIPUHITHE IOH00-
HBIX Mep CIelIaeT HeBO3MOXHBIM peaau3alliio MaTepuabHO-
MPaBOBbIX TPEeOOBAHUI K OTBETUHUKY.

ITpu 3TOM HEOOXOMMMO MOMHWTH, YTO B CJIydyae MPOUTPHI-
Ia Jieia Mepbl 10 00eCTIeYeHNIO MCKa MOTYT OBITh ITOBOAOM K
MPEIbSIBICHUIO UCKa, HAIIPUMEP, O TTOHECEHHBIX YOBITKAX WJIN
YOYIIEHHOM BBITOJE.

Tlepen mpouieccoM HEOOXOAMMO O3HAKOMUTBLCS C MaTepua-
JJaMU Jeja, HaXOISIIErocs B apOMTpaKHOM cyae, W JIydlle
9TO caejiaTh KaK MOXHO paHblle, T.K. BO3MOXHO TaM OymyT
HaxXOIWThCS HOKYMEHTHI, KOTOpBIE HEOOXOOUMO IIPOBEPUTH
0 Hayaja CYIeOHBbIX 3acemaHUiA.
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Ha uckoBoe 3asiBieHHe HEOOXOOMMO HAMMCaTh OT3bIB, T.K.
3TO TIO3BOJIUT CYIbE JIydllle OPMEHTUPOBAThbCS B M3OpaHHBIX
CTOPOHAMU ITO3UIIUSIX.

OdyeHb BaxKHBIM B IIpOLIEAype apOUTPaKHOro pa30MpaTesIb-
CTBa SIBJISIETCS TMPOLIECC JOKa3bIBaHUS.

Kak m3BecTHO, Kaxkmoe JIMIIO, y4acTByloIlee B AeJie, TOJLK-
HO JI0Ka3aTb T€ OOCTOSITEJIbCTBA, HAa KOTOPBIE OHO CChLIACTCS
KaK Ha OCHOBaHME CBOMX TpeOOBaHMII M BO3paxeHui (cr. 65
AIIK). [oka3pIBaHH€ B apOMTPakKHOM IIPOLIECCE CTPOMTCS Ha
OCHOBOIOJIAraloNIMX IIPUHININAX JOKA3bIBAaHUS BOOOILE.

JInna, ydvacTByloluMe B Jeje, HOJKHBI CaMOCTOSITEIBbHO
MoJlydyaTb HEOOXOAMMbIE JT0Ka3aTeIbCTBAa OT JIUI, Y KOTOPBIX
JI0Ka3aTeJIbCTBA HAaXOASITCSI, W IIPEICTaBISATH MX B apOWT-
PaxHBbIA Cy[.

Ecnu nuio, ydactByloliee B Aejie, HE MMEET BO3ZMOXHOCTH
CaMOCTOSITEJIBHO TTOJIYYUTh HEOOXOOMMOE J0KAa3aTeIbCTBO, OHO
BIpaBe OOpaTUTLCS B apOMTPaXKHBIM CyI C XOHAaTalCTBOM 00
HUCTPeOOBAaHMU [TOKA3aTebCcTBAa. B XomaralicTBe JOJDKHO OBITh
MOJAPOOHO yKa3aHO, Kakue OOCTOSITe/IbCTBA, MMEIOIIME 3Haye-
HME IS Jiejla, MOTYT OBbITh YCTAHOBJIEHBI 3TUM J0Ka3aTellb-
CTBOM, O0O3HA4YE€HO CaMO 3TO JO0KA3aTeJIbCTBO M YKAa3aHO MeC-
10 ero HaxoxnaeHus. Cyln Ipu HEOOXONMMOCTU BBIIACT JIWLLY,
yJacTByIOIleMy B JeJie, 3alpoc JIsl TOJydeHUs J0Ka3aTelb-
ctBa. JIMIo, y KOTOPOro HaxOAUTCS MCTpeOyeMoe CylmoM JOoKa-
3aTeJIbCTBO, HAIIPaBJIsIET €r0 HEMOCPEACTBEHHO B CyI WJIM BbI-
JaeT Ha PyKU JIMIY, MMEIOIIEMY 3aIpoc, JJIS Mepeaadu B CyI.

[Iponiecc mokaswpiBaHUS B apOMTPaXKHOM CyIe AOJIKEH Bec-
TUCh aIBOKATOM IIeJICHAIIPAaBIIEHHO B COOTBETCTBUM C IIpel-
METOM M IpelejaMM JOoKa3biBaHUs IO Aeny. O4deHb BaxKHO
MPaBUJILHO OIPENeJNTh TpeaMeT MO0Ka3bIiBaHUS, TO €CTh YC-
TaHOBUTb, YTO HYXKHO NOKa3biBaTh. [IpemMer mokasbiBaHMST —
3TO COBOKYHHOCTh (haKTHYECKMX OOCTOSITENBCTB Jejia, KOTO-
pble IIpU MX JOKA3bIBAHUM HEOOXOMMMBI M TOCTATOYHBI JUIS
€ro paspelieHus B MHTEpecax KJIMEHTA.

Hanee Heoboxomumo moMHUTh, 4To AIIK He nmaer agBokary
Takux TToaHoMounii, Kak YIIK, T.K. ObIT TIpUHST paHee, HO B
Halllell cTpaHe KaXIblil TIOHMMAaeT OTPOMHYIO pPOJib B Hejie
pa3BUTHUS JEMOKPATUM I IOCTPOEHUSI IPAaBOBOIO I'OCYIApCTBa,
MO3TOMY B apOMTPaKHOM MPOLIECCE MOXKHO BOCIOJIb30BaThCS
sl cOopa J0Ka3aTeJbCTB ITOMOIIBIO HOTapuyca.

I'maBa XX OcHoB 3akoHogaTesibcTBa P®D 0 HoTapuarte mpe-
JlyCMaTpYBaeT ACHCTBUSI HOTapuyca IO OOECIeYeHUIO J0Ka3a-
TEJIbCTB. B yacTHOCTM, B mopsiaKe MX oOecredeHus eIle O0
BO30YXKICHUS IIPOM3BOACTBA MO eIy B KAKOM-JIMOO Cyle HO-
TapuyCc MMeEeT MpaBO AOMpallvBaTh CBUIETENCH, MPOU3BO-
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IUTh OCMOTP NMHUCHBMEHHBIX M BEIIECTBEHHBIX HOKA3aTeIbCTB
M Ha3HayaTh 3KCIEPTH3y. DTO O3HAYaeT, YTO amBOKaT eIle
10 HaIlpaBJICHUS MCKOBOIO 3asBJICHUSI B Cyl MOXET IIOJIy-
YUTh TOCPEACTBOM HOTapHMaJIbHBIX JEUCTBUI HEOOXOAUMEIC
eMy IOoKa3aTeJIbCTBa IJIST WMCIIOJNL30BAaHMUS B apOMTPaKHOM
cyne.

HeobGxomumo momHuTh, uto cT. 69 AIIK P® mnpemycmar-
pUBacT BO3MOXHOCTb OCBOOOXKIEHUSI OT JOKAa3bIBAaHUSI HEKO-
TOPBIX OOCTOSTENLCTB, MMEIONINX 3HAUCHWE IS TPaBUIBHO-
ro paspelleHMs CIopa, HO He HYXIAIOIIUXCS B JOKa3bIBa-
Huu. B yacTHOCTM, He HYXIAIOTCS B NOKAa3bIBAHUM:

— 00OCTOsITeTbCTBA NeJia, MPU3HAHHBIE apOUTPaKHBIM CYy-
JIOM OOIIIEU3BECTHBIMU;

— OOCTOSITENIbCTBA, YCTAHOBJICHHBIC BCTYIIMBIIMM B 3a-
KOHHYIO CUJIy pellleHMeM apOMTpaXKHOIro cyda II0 paHee pac-
CMOTpPEHHOMY ey, He JOKa3bIBalOTCS BHOBBH IIPU PACCMOT-
pEHNM CyIOM Jiejla, B KOTOPOM YYacTBYIOT Te K€ JIMIIA;

— BCTYIMBIIEE B 3aKOHHYIO CUJIy pelIeHUE cyma OOIei
JOPUCIVKIINY TI0 TPaxkIaHCKOMY [IIeTy, KOTOpoe 00s3aTeTbHO
IUIST apOMTpaxKHOTO Cylda, paccMaTpUBAIOLIETO APYroe Ielio,
10 BOIIpOocaM OO0 OOCTOSITEJILCTBAX, YCTAHOBJIGHHBIX PEIICHM-
eM cyda oOIIel IOPUCAUKINYM U MMEIOIINX OTHOIICHHE K JIN-
aM, yYacTBYIOIIMM B JEJIE;

— BCTYNUMBIIMI B 3aKOHHYIO CHMIIy IIPUTOBOP CyIa IO yIro-
JIOBHOMY [IeJly, KOTOPBII oOsi3aTesieH IJis apOMTPakKHOIo cyaa
[0 BOIIpOocaM O TOM, MMEJIU JIM MECTO OIIpelnesICHHBIC Ieli-
CTBUS M KeM OHHM COBEPIICHEI.

B xome cymeOHOro 3acegaHusl yJ4acTBYIOIIWiII B IIpoliecce
agBOKaT JOJDKEH BECTH IOKa3bIBaHWE W CONEMCTBOBATH IIpa-
BWIBHOI OIIEHKE CyIOM J0Ka3aTelbCTB C YYeTOM HHTEPECOB
KJIMEHTA, ONEepHUpYys KaK IPEeACTaBISIEeMbIMU CYIy ITOKa3aTe/Ib-
CTBaAaMM, TaK M JOBOAAMM, apryMeHTaMH, OCHOBAaHHBIMU Ha
Matepuanax nena. OmeHKa J0Ka3aTeJIbCTB — 3TO MBICIU-
TellbHasl IesITeJIbHOCTh. BHyTpeHHee yOexneHue cyneil dop-
MUpPYETCsSl C MOMEHTa MX O3HAKOMJICHUS C ITOCTYIMBIIMMU B
cyl MaTepuajaMy IO MPUHSATUS PelIeHUs TT0CiIe OKOHYAHUS
pa3ompaTeabCcTBA Jejia. APIrYMEHTHPOBAHHOE, JIOTUIHOE, XO-
pOIIIO MpoAyMaHHOE IMMCbMEHHOE MHEHHE aJgBOKaTa II0 IOBO-
Iy OLIEHKM J0Ka3aTeJIbCTB MOXET CYIIECTBEHHO ITOBIMATDL Ha
BBIBOIBI Cyja.

Heobxomumo ompoBepratb MHEHHME APYIOil CTOPOHEBI IO TO-
BOIY JOKA3aHHOCTU WJIM HEIOKA3aHHOCTHU CYILIECTBEHHBIX IJIST
JIeJla 0OCTOSTEIBCTB, aHAIM3NPYSI COBOKYITHOCTh JOKa3aTeIbCTB
WIN OTAEIbHBIC MOKA3aTeJIbCTBA, ITONTBEPXKAAIOIINE €T0 IO3M-
LIMI0, U TIOABEpras COMHEHUIO I0KAa3aTelIbCTBa, Ha KOTOpPKIE
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CChlIaeTcsl Apyras cropoHa. To, 4To He J0Ka3aHO HECOMHEH-
HO, HE MOXET MPUHUMAThCS CYIOM KaK JOKa3aHHOE.

Ilpu nokaspiBaHUM B apOMTPa)XHOM Cyle MOTYT HCIIOJb-
30BaThCsl TOJIBKO T€ UCTOYHUKM J0KA3aTeJIbCTB, KOTOPhIE Tpe-
nycmotpeHbl AITK. DTo nmucbMeHHbIE H0Ka3aTesibCTBa, Bellle-
CTBEHHbIE J10Ka3aTe/bCTBa, 3aKJIOUEHUsI IKCIEPTOB, IMOKa3a-
HUS cBUAeTeNel, OObICHEHUS JIMI, YJaCTBYIOLIMX B JeJe.

CamMoe IIMPOKOE pachpocTpaHEHHE B apOMTPaKHOM CyJe
UMEIOT MUCbMEHHbIE J0Ka3aTeJbCTBA.

ITlucomennvie doxazamenbcmea — 3TO NOKYMEHTHI U Ma-
TepUaibl, COAEPXKAIIME CBEIEHUST 00 OOCTOSITEbCTBAX, MME-
IOIIMX 3HAYEHMe IJIS Aeja. Dmo aKkThl, JAOTOBOPBI, CIPaBKH,
JieioBasi KOPPEeCTMOHIEHIIUSI, NHbIe TOKYMEHTbl U MaTepualbl,
B TOM YMCJIE€ TIOJIyYeHHbIE MOCPEACTBOM (haKCUMUIIBHOM, dJIeK-
TPOHHON WJIM MHOM CBSI3U JIMOO MHBIM CIIOCOOOM, TTO3BOJISTIO-
UM YCTAaHOBUTH JOCTOBEPHOCTb AOKyMeHTa. [lucbMeHHbIe
Jl0Ka3aTeJbCTBA MPEACTABISIOTCS B MOMJIMHHUKE WU B (hop-
Me HaJyiexallle 3aBepeHHoi kormuu. Eciu K geny MMeer OT-
HOILIEHWE JIMIIb YacTh JTOKYMEHTa, IPEACTaBJsSIETCS 3aBepeH-
Hasl BbIMKMCKA U3 Hero. [TomuHHbIE JOKYMEHThI MpeacTaBsi-
I0TCS B cly4yasiX, KOTJa, COIIaCHO 3aKOHaM WJIM WMHBIM HOp-
MaTUBHBIM TMPAaBOBBIM aKTaM, OOCTOSITEIbCTBA [lieJla TMOJJIe-
KaT MOATBEPKICHUIO TOJbKO TaKUMU ITOKYMEHTAMM, a TaK-
Xe B JAPYrUX HEOOXONMMBIX Clydyasx To TpefoBammio Cyja.

Bewecmeennvie dokazameabcmea — 3TO MPEAMETHI, KO-
TOpbIE CBOMM BHEIIIHWM BWIOM, BHYTPEHHHUMM CBOWCTBaMM,
MECTOM MX HAXOXICHMS WJIM MHBIMU MPU3HAKAMU MOTYT CJIy-
KUTh CPEJCTBOM YCTaHOBJIEHUS OOCTOSITEJIbCTB, MMEIOLIMX
3HauYeHUe ISl Jera.

st apOUTPaXHOTO CyIONPOM3BOACTBA TaKOW BMI J0Ka-
3aTeJIbCTB HE XapaKTepeH W BCTPeyaeTcsl NOCTaTOYHO DPENKo.

B cnyyae HeoOGXoAMMOCTH CyJIOM IO XOAATaliCTBY CTOPO-
Hbl U 32 €€ CYeT MOXeT ObITh Ha3zHaueHa JIKCHepmusa.

AnBokary HeoOXomuMo chOopMyIUpOBaTh U TPEACTABUTH
apOUTPa)KHOMY CyJy BOITPOCHI, KOTOPbIE TOJXKHBI ObITh pa3bsic-
HEHbI MPU MTPOBEAECHUM IKCIEPTU3BI, U MPEATOXKEHUs 10 KaH-
aunarypam sKcrepToB. OKOHYATeNbHO COjAEpXKaHUE BOIPO-
COB, IO KOTOPBIM TpEOYeTCs TOJIYYUTh 3aKII0YEHUE IKCIep-
TOB, YCTaHaBJMBaeTCs CyIOM. 3aKJIloueHUe B3KCIepTra uccie-
JOYyIOTCa U oleHuBaeTcst cygoM (ct. 86 AITK).

ITloka3anus ceudemeneil u ux donpocvl apOUTPAIICHBIM Cy-
JOM — SIBJIEHHE OYeHb PEIKOe B MPaKTHUKe apOUTPaskHOTO
cyla, Kak, BIOpPOYeM, U OOBSICHEHUS TpaxKIaH.

PaccmotpeB Bce maTepualnibl jesia, Cyd MEpBOM MHCTAHIIUU
MPUHUMAET pellieHue. besr oHO He YCTpOWIO Ballero KiueH-
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Ta, TO €r0 MOXHO 00XaJoBaTh B aneUISILIMOHHOI MHCTaHLMU,
B KaccallMOHHOM WMHCTAaHIIMM B MOPSIIKE HAA30pa U IO BHOBb
OTKPEIBIIMMCS oOcTosTeNbcTBaM. [lyTh 3TOT MOXET OKa3aTh-
Cs1 OYEHb JUIMHHBIM, M Balll KJIMEHT 00 3TOM JOJLKEH 3HAaThb.

13.3. AeiicTBMUA agBoOKaTa B anessiIaLUOHHOMN,
KaCcCaLuMOHHON U HAA3O0PHOW MHCTaHLMAX
apOuTpaxHbIX CyaoB

B ameuisiimoHHOM MOpPSIIKe OOXaIyIOTCsS pelleHus cyaa
MepBOil MHCTAHIIMK, a TaKXe HEKOTOpbie OmpeneseHus, mpsi-
Mo ykaszaHHbie B AIIK P®. OGxanyioTcsl Cliemyloliue OIpe-
NIeJISHUST: OTpeaesieHue O BO3BpAIlleHWU VMCKOBOTO 3asiBJICHMS
(ct. 129), ompenencHue o0 OTKa3e B YIOBICTBOPEHUM XOHa-
TaiicTBa 00 OOecrieueHUu OKa3aTesJbCTB (CT. 72), ompeaeseHue
00 obecrieyueHUM HMCKa WM o0 OTKa3e B ero oOecredyeHUuu
(ct. 90), ompeneneHre O MPUOCTAHOBJICHUU WU TIpeKpallie-
HUM TIPOM3BOJACTBA IO /eIy, YaCTHOE OMpeAesieHre WM HEKOTO-
pbie npyrue. Kpome Toro, mo 3akoHy «O HECOCTOATEILHOCTU
(6aHKpPOTCTBE)», MOTYT OBITH O0KaJOBaHBLI OMNpPEACICHUS O
Ha3HaYeHUM U 00 OCBOOOXIECHWU BHEIIIHETO YMPaBJSIOIIETo,
00 oTKase B YTBEPXIEHWHW MHUPOBOTO COMIAIICHMS W AP.

B anennsinmoHHOM MHCTaHLMU JEJI0 paccMaTpUBAaeTCs MO-
BTOPHO TI0 XaJloOe JiMiia, YYacTBYIOIIEro B nejie, IO Cylle-
CTBY IO TE€M € IpaBWJIaM, YTO U B Cyle NEPBON MHCTAHIIUM.
Cyn anesuisiiMOHHON MHCTAHIIMK BIIpaBe caM YCTaHOBUTh Kak
MaTepuagbHO-TIPaBOBbIE, TaK W MpolieccyalibHble (PakThl, U
Ha MX OCHOBAHWU DPA3pPEIIUTh NAEJIO TO CYILECTBY.

Hecmotpst Ha 3TO, pa3inuyus Bce XK€ MMEIOTCH.

B anennsuuy He MPUMEHSIOTCS MpaBUjia O COETUHEHUU U
pa3beAUMHEHUM HECKOJIbKMX HCKOBBIX TpeOoBaHuii (cT. 105
AIIK P®), o nmpuHATUU UCKOBOTO 3asiBiecHUs] U 00 OTKa3e B
ero nipuHsitum (c1. 127 AIIK P®), o Bo3BpallleHUM MCKOBOTO
3asgBiaeHus (ct. 129 AIIK P®), o npeabsiBieHUU BCTPEYHOTO
ucka (cr. 132 AIIK P®). CyuiecTBeHHO, MO CPaBHEHMIO C
MEPBOl MHCTAHLMWEN, OrpaHUYEHBbI IpaBa JWL HA MpPEACcTaB-
JICHUE OKa3aTeJbCTB. B ameyssumoHHON WHCTAHIIUM JOTION-
HUTEJbHbIE J0Ka3aTeJbCTBA MPUHUMAIOTCS CYIOM TOJbKO
TOT/a, KOrda 3asiBUTeNIb 000CHOBaJ HEBO3MOXHOCTb MX Mpel-
CTaBJICHUSI B CyH TEPBON MHCTAHLMU MO OOBEKTUBHBIM MPU-
YpHaM JM00 eMy ObUIO HeOOOCHOBAaHHO OTKAa3aHO CYIOM B MX
npuodieHn. OrpaHuYeHbl M MpaBa JWI, YYacTBYIOLIMX B
Jiesie, Ha UCTpeOOBaHME OOKa3aTeJbCTB 1o cT. 66 AIIK PO,
ecliM TaKue XojaTalicTBa He ObLIM 3asiBIEHbI B cyne TEpBOi
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WHCTaHUMU. JOMOTHUTEIbHbIE 10Ka3aTeabCTBA MOIYT OBITh
He TIPUHSITHI CYIOM arne/UISIIMOHHOW MHCTaHILIMU, ecid Oynmer
YCTaHOBJICHO, YTO aJBOKAaT B cyle IepBOM WHCTAHUMU Bel
cebs1 HemoOpPOCOBECTHO M HE TIPENCTAaBWI 3TH JOKa3aTeIbCTBa
C 1IeJIbl0 3aTSIHYTh ITpoliecc.

B kaccalilmoHHOW MHCTAHIIUM TI0 XXajodam JIUI[, Y4acTBY-
IOIIMX B Jiesie, TIpoBepsieTcs coOMoAeHue HOPM MaTepuaiib-
HOTO M MpoliecCyalbHOTO TMpaBa CyIoM MepBOM M amnesuIsiiu-
OHHOW MHCTAHLMI TOTAA, KOTrJa pelieHue apOUTPakHOTo cyda
N TIOCTAHOBJICHUE aHeJ'lJ'lH]_[I/IOHHOfI WMHCTAaHLIMU BCTYIIMUIN B
3aKOoHHYIO cuiy. CyThb paccMOTpeHUs Jejna B Kaccalluu —
MpoBepKa 3aKOHHOCTU 3TUX aKTOB MMEHHO C TOYKHU 3pEeHUs
MPaBUJIBHOTO MPUMEHEHUsS] HOPM MaTepuajibHOIrO M Mpoliec-
CyaJIbHOTO TIpaBa. AIBOKaT, (OpMYIUpYsl KacCallMOHHYIO XKa-
J00y, JOJKEH yKa3blBaThb Ha 3TW HapylleHUs] CO CChUIKaMu
Ha KOHKpETHble HOPMbI 3aKOHAa, KOTOphI€, MO €ro MHEHMIO,
HapylIeHHBI.

Jnst aToro B mpolecce Kak B Cyde MEepBOW MHCTaHIIMMU,
TaKk 4 B amneysIIlIMOHHON, agBOKaTy HEOOXOIUMO CTPOro ciie-
IATh 32 TIpaBUWJIaMW W MOPOLEAypaMH, a 3aTeEM BCE 3TO TPO-
AHAJM3UPOBATh U TPAMOTHO WU3JIOXUTD.

KaccannonHas xanoba, Kak W anesisslMOHHasi, MOXET
MOAaBaThCsd KaK Ha pelleHHue B 1LIeJJOM, TaK U Ha OTAelbHbIE
€ro TIOJIOXEHMWSI, B YaCTHOCTHA, HAa MOTUBMPOBKY TMPUHSITOTO
pemienusa. B coorBerctBum co ct. 287 AIIK P®, xaccammoH-
Hasi MHCTAHLIMS BIIpaBe OTMEHSITh MPUHSTHIE PEIlleHUe WU
MOCTaHOBJIEHWE, €CJIM OHM HENOCTaTOYHO OOOCHOBAHBI.

ITpon3BOACTBO B MOpPSIAKE HAaA30pa C LeJIbIo MPOBEPKU 000-
CHOBAaHHOCTU pelIeHUSI apOUTpaxkHOro (ameaslUuOHHOIO)
cyna, BCTYMMBIIETO B 3aKOHHYIO CUJIY, MOXET HavyaThCsl TOJb-
KO Mocje MPUHECEHUST MPOTeCTa JOJKHOCTHBIM JIMIIOM BbIC-
IIUX OpPraHoB cylda WM MpokKypaTypbl P®, ykaszaHHBIX B
ct. 292 AIIK PO®.

ANBOKaT, TMPEICTaBISIIONIMIA 3aMHTEPECOBAHHYIO CTOPOHY,
MOXET B CBOEM 3asBJIEHWM JUTh MPOCUTH ITUX JIUI[ O TIPU-
HATUM TPOTECcTa.

B cBoeM 3asiBieHUM aJBOKAT JOJKEH CChLIATbCS Ha Cylle-
CTBEHHbIe HapyllleHUsl 3aKOHAa WJIM Ha BHOBb OTKPBIBIIUECS
00CTOSITENILCTBA, TIEPEUEHb KOTOPhIX U3foxkeH B ¢T. 311 AITK
P®. IlepeueHp 3TOT OKOHYATENBHBIA U PACIIUPUTEITBHOMY
TOJIKOBAaHUIO HE TOJIEXKMUT.
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[NABA 14. AOBOKAT B TPETEMCKOM CYAE

14.1. ®yHKUMM 1 3apa4M TPETENCKOro cyaa

Tperelickuit cyn — 3TO OpraH, KOTOPOMY MO COTJAIIEHUIO
CTOPOH TIOpydYeHa OpraHM3alusl TPEeTeHCKOTOo pa30upaTeb-
CTBa KOHKPETHOIO CIopa.

[TpaBast ocHOBa TpeTeiickoro cyma B Poccuiickoit Menepa-
onu TipuBedeHa B I'paxmaHckoMm Komekce P®D, tme cr. 11
Ha3bIBaeT TPETEHCKME CyObl Cpeayd OPraHOB, OCYIIECTBIISIIO-
IIUX 3alIUTy TIpaB M 3aKOHHBIX MHTEPECOB OpraHU3alUi U
rpaXaaH-IpeanpuHuMaresieil. OTH Cymbl MOTYT CO3IaBaThCs
CTOPOHaMU [JISI pacCMOTPEeHMsI KOHKpeTHoro criopa (ad hoc)
WIX JeHACTBOBATb MOCTOSIHHO.

Tperteiickue cynpl ad hoc, cozgaBaeMble CTOPOHAMM, OCYILIE-
CTBJISIIOT CyIeOHbIE IIPOLEAYPhl MO CaMOCTOSITCJIbHO YCTaHOB-
JICHHBIM TIpaBujiaM. OOBMHO TaKWe Cydbl IIPU PACCMOTPEHUU
JIeJT TIPUAEPXKUBAIOTCST TIPUHITAIIOB apOUTPaKHO-TTPOIIECCyaTb-
HOT'O 3aKOHOIATENIbCTBA CTPaHbI MPEeObIBAHUS WJIM PYKOBOACTBY-
I0TCS TpaBWJIaMM apOuTpaxHoro periameHTta <«FOHcutpan»,
MPUHATBIMU Komuccueit Opranuzanuu O0beanHeHHbIX Harmit
110 TIpaBy MEXIyHapomHOU Toprosian 21 wmioHs 1985 T.

B Poccwuiickoit Denepanimn K Hamboyiee M3BECTHBIM Tpe-
TEUCKUM cyldaM OTHOCSTCSI MeXIyHapoIHbIi KOMMeEpUYECKUi
apoutpaxubiii cyn (MKAC), Mopckas apouTpaxkHasi KOMUC-
cus (MAK) u Tperelickuii cym mJist pa3pelieHusT 3KOHOMM-
YEeCKMX CIHOPOB, OCYILIECTBIISIIOIIME CBOIO HESITEIbHOCTb MPU
ToproBo-npomsbiuieHHOI nanate Poccuiickoit Denmepalinu.
Kpome HuUX, cylecTByIOT U Apyrvue TpeTeicKue cymbl, odpa-
30BaHHBIC B COOTBETCTBUM C «BpeMeHHBIM ITOJIOKEHUEM O Tpe-
TEUCKOM cyme IS pa3pelleHus SKOHOMUYECKMX CITOPOB».

Kpome mepedncieHHbIX, TOJbKO B MockBe AeicTByeT 00-
nee 40 cynos.

PerreHrie TpeTeiickoro cyma OKOHYATEIbHO, HE TIOMJIEXKUT
M3MEHEHMIO, 003aTeIbHO MJISI CTOPOH, a B cllydae, €Cld CTO-
pOHa TOOpPOBOJILHO HE MCIIOJHSET pellleHue, OHO MCIIOJIHSIEeT-
csl B TIPUHYAUTENTbHOM Topsiake. Takoe perieHue MMeeT CUITY
3aKOHa, T.K. TMOJKPEIUIEHO pelleHueM Hblo-HOpKCKOil KOH-
depenumm 1958 1., KoTOopoe mommepxkanau Oomee 100 crpaH,
B ToM umcie u Poccus.

Takum obpa3zom, oOpalasich B TPETEUCKUI Cyl, yd4acTHU-
KM MEXIYHApOAHBIX KOMMEPYECKHUX OTHOIIEHUM MOTYT OBITh
YBEPEHHBI, YTO pPEIIeHUE TPETeHCKOro cyma OyaeT MCIOJTHEHO
B JMIOOOM TocymapcTBe — ydacTHUKe KoHBeHIWH.
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Y TpeTreiickoro cyma €cTb M OTpUIATENIbHBIE CTOPOHBI €0
nesaTelbHOCTH. OHU COCTOSIT B TOM, YTO XOTh CIOp pa3pelia-
€TCs B OMHOM MHCTAHIIMK, HO CPOKM PACCMOTPEHUS iejia OObIY-
HO OoJiee UIMHHBIE IO CPaBHEHMIO CO CPOKaMM, IPUHSATHIMU
B apOouTpaxHbix cygax Poccum. KimeHT HeceT OoJjiee 3HaumM-
TeJIbHBIE PAcXOibl MO YILIAaTe IMONUIMHBI M OIIaTe MHBIX Cy-
IeOHbIX mpouenyp. Kpome Toro, B OOJBIIMHCTBE TPETEUCKUX
MHCTUTYTOB HET IpaBa Ha OTCPOYKY YIUIAThl IOIUIMHEI, a B
HEKOTOPBIX CJIy4yasX W NPU OIpPEISICHHBIX YCIOBMSX pellle-
HUE TPETEHCKOro Cylaa MOXET ObITh IIEPECMOTPEHO rocymap-
CTBEHHBIM CYIOM.

14.2. [leaTenbHOCTb aABOKaTa B TPETEMCKOM cypae

Tperelickoe pa30MpaTebLCTBO B MPOIIECCYAIbHOM TLIaHE
OTJIMYaeTcsl OT AOPYIUX BUAOB pa3dMpaTeslbCcTBa TpakJaHC-
KMX TIpoliecCOB. MBI yX€ YIIOMUHaIW, YTO IPOBOAUTCS OHO
10 TpaBWJIaM, YCTAaHOBJEHHBIM CAMUM TPETEUCKUM CYIOM.

YcnoBHO Tperelickoe pa3dupaTesbCTBO MOXHO DPa30UTh
Ha cjiemymollde cTaguu: 1) 3aKialoueHUe CTOpOHAMU apOuT-
PaxKHOTO CorjlallleHusI (OTOBOPKHU); 2) IPEIbsIBICHUE MCKa U
MOJATOTOBKA Aejla K CAyIIaHWio; 3) pacCMOTpeHue Aejia IIo
CYIIIECTBY U BBIHECEHUE pelleHUs; 4) UCIOJIHEHUE PEIICHUS.

KpoMe Toro, Tpereiickue cyabl MMEIOTCS ITOYTU BO BCEX
KpyIHBIX Topomax Poccwuiickoit Pemeparinu.

[IpaBOoBBIE OCHOBAHMUS AEATEIBHOCTU TPETEHCKMX CYIOB
3akpeluieHsl cT. 4, 150, 148 ATIK P®.

Tak, cT. 4 onpenessieT IIpaBo CTOPOH 110 CBOEMY YCMOT-
PEHMIO A0 MPUHITUS PELIEHUS MO CHOPY, BhITEKAOIIEeMy
W3 TPaXIaHCKO-TIPABOBBIX OTHOIIIEHUI, IMepeaaTh ero Ha
paccMmoTpeHue Tpererickoro cyna. Cr. 150 mpenycmatpu-
BaeT 00s3aHHOCTb apOUTPAXKHOIO Cyda IPeKpaTUTh IPO-
M3BOJCTBO I10 A€y, €CJAM UMEETCs BCTYNMBIIEE B 3aKOH-
HYIO CUJTy TIPUHSTOE TI0 CIIOPY MEXAYy TEMU XK€ JTUIlaMH, O
TOM K€ IIpeaMeTe U 10 TEM Xe OCHOBAHUSIM pEIIeHUE Tpe-
teiickoro cyga. Crt. 148 rjacut, 4To apOMUTpaxXHBIA cyqd
00513aH OCTaBUTh 0€3 paCCMOTPEHUS MCK, €CAU B IPOU3-
BOJICTBE TPETEMCKOIO Cyaa MMEETCS NEJI0 IO CIIOpPY MEXIY
TEMHM XK€ JIMIaMU, O TOM Xe MpeAMEeTe U II0 TeM K€ OCHO-
BaHUSM, WU €CJIM UMEETCS COrJIallleHUe JIMUI, Y4acTBYIO-
IMX B Aeje, O mepegadye JaHHOTO CIopa Ha paCCMOTPEHUE
TPETEMCKOTOo cyna, U BO3MOXHOCTb OOpalieHus K TpeTei-
CKOMY CyIy He yTpaueHa, WJIM €CJIM OTBETUYUK, BO3paxkalo-
LM IPOTUB PaCCMOTPEHMUs Aejia B apOUTpakHOM cyde, He
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Mo3/IHee CBOEro MepBOro 3asiBJIEHUS IO CYLIECTBY clopa
3asIBUT XOIAaTaliCTBO O Tepeaade criopa Ha pa3pelieHue
TpeTeiicKoro cyna.

Tperelickuii cyn — opraHusamusi OOLIECTBEHHAasl. DTO
HEerocyl1apcTBeHHbBI U He3aBUCUMBIU opraH. B Hem 3Hauu-
TEJIbHO YMEHbIIIEHA BO3MOXHOCTb BJIMSIHUSI TOCYIapCTBa.
IMonBenOMCTBEHHOCTh TaKOMY CYAy MCKIIOUUTEIBHO J00pO-
BOJIbHAsI U OCHOBBIBAETCSI Ha COTJIAIlIEHWU CTOPOH TIPU 3aK-
JII0YeHUU KoHTpakTa. CyapiMu MpurianialTcs Haubosee
HE3aBUCUMbIC U3BECTHBIC IOPUCTHI, TTOIB3YIOIIMECS 3aCTyKEH-
HbIM aBTOPUTETOM.

Ilpexnae Bcero, HEOOXOAUMO MOMHUTH, YTO TpeTEUCKUE
CyIbl pa3penialoT CIopbl 5KOHOMUUYECKOTO XapakTepa, KOTO-
pbie BO3HUKAIOT U3 T'PaXIaHCKUX MPAaBOOTHOIICHUN MEXIy
IOPUANYECKUMU JIU1IAaMU, BHE 3aBUCMMOCTU OT TOTO, K IOpHUC-
JUKIIMU KaKOW CTpaHbl OTHOCSITCSI CTOPOHBI, U KaKO€ MaTe-
pUajbHOE U MpoleccyaibHOe MPaBO OHU BbIOpaiu HEOOXO-
JUMBIM K MPUMEHEHUIO B ClIOpe. DTO MOTYT OBITh JBE Opra-
HU3alMU U3 pa3HbIX CTPaH, HO U JBa POCCUMCKUX IOPUAU-
YeCKUX JMlla MOTYT M30paTh MECTOM pa3pelleHus cropa
MeXAYHaponHbl TpeTeilckuil cyn. Henb3si mepemaTh Ha
pa3peuieHre TPeTeMCcKOro cyna Julllb 5KOHOMUYECKUE CIo-
pbl, BO3HUKAWOLIME U3 afIMUHUCTPATUBHBIX MPABOOTHOIIE-
HUI1, gejia 0 0aHKPOTCTBE, 00 YCTaHOBJICHUM (PAKTOB, UMEIO-
IUX IOpUANYECKOe 3HaUeHuE.

YrtoOnl neo nepenaTb B TpeTECKUN cyl, 00 3TOM HeoO-
XOJMMO 3apaHee cliejlaTb apOMTPaKHYI0 OrOBOPKY: B KaKoOi
Cyl B cjlydyae BOZHMKHOBEHMUS CIlopa Iepeaaercs aeno. Ta-
Kas 3alMCh HA3bIBACTCS apOuUmpa’scHoil 02080pKOI.

CornameHue 06 apOUTPaxkHOM OroBOPKE IOJIKHO OBITh
COBEpPIIIEHO B MUCbMEHHOM (hOpMe M MOXKET COMEPKaThCs KakK
B CAaMOM KOHTpaKTe (JIoOrOBOpe), U3 KOTOPOTO BbITEKAET CIOP,
TaK M B OTIAEJIBHOM COTJIallleHWH, TIPeayCcMaTpUBaIOIIEeM pac-
CMOTpeHUe OyaylIuX CIOpoB TpeTeiickuM cynoMm. Takoe co-
rJ1aleHue MOXET ObITh 3aKJII0YEHO TaKXXe M IyTeM oOMeHa
MUCbMaMHu.

AnBOKaT, TOJIyYMB MOpPYyYEHNE Ha BeJAeHUE MOI00HOrO Aea,
JIOJIKEH YeTKO YCTaHOBUTD, MOJABEIOMCTBEHHO JIM JeJI0 apOuT-
PaXXHOMY WJIY TPETEMCKOMY CyIy; €CJIM TPEeTEeMCKOMY, TO Ka-
KOMY MUMEHHO. DTo OyaeT BUOHO M3 aHaIu3a apOMTPaKHOM
OroBOpKM. MHorme apOuTpakHbIE CYIbl UMEIOT COOCTBEHHBIE
TEKCThl apOUTpaxkHbIX cornameHuit. HecobmoneHue tpedo-
BaHUI K (hopMe corjamieHuss MOXeT BECTU K HeoIlpaBIaH-
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HBIM 3aTsXKaM B IIPOLIECCE, a MHOTAA M K OTKa3y B MpUEME
MICKOBOTO 3asIBJICHUSI TPETEHCKUM CYIOM.

B oroBopke MOXHO 3apaHee MpeIyCMOTPETb YMCIO apOMT-
POB, SI3BIK CYIONPOU3BOACTBA.

B ciryyae, xorma cyiiecTByeT BO3MOXHOCTh TOTO, YTO OIHA
M3 CTOPOH MOXET OTKa3aTbCsl Y4acTBOBaTb B TPETEHCKOM
pa3bupaTeSbCTBE, OTOBOPKOM HEOOXOAMMO IIPEAYyCMOTPETh,
YTO TPETEUCKUMN CYI MOXET BBIHECTA CBOE PELICHUE B OTCYT-
CTBME HESBUBILIEKHCS CTOPOHBI MPY YCJIOBUM €€ HaajeXallero
YBEIOMJICHMSI O MPOBEACHUHU IIpoliecca.

Wck cocraBisgeTcs B TpEeTEWCKMIA Cyd MO IpaBUJaM ap-
OUTPaXHOIO CYIOIPOU3BOICTBA.

IIpu momaue mMcKa B TpeTEeMCKMIT Cyl HEOOXOOMMO 3arlja-
TUTh TIOIIUIMHY, pa3Mep KOTOPOM M PEKBU3UTHI IO YILIATe
aIBOKaTy HYXHO Y3HaTb HEMOCPEICTBEHHO B alllapare COOT-
BeTcTByIOIIEero cyna. IlogaBast MCK, HEOOXOAMMO PacCMOTPETh
BOIIPOC M II0 MepaM ero obOecrieyeHusl. TakuMu MepaMu B
TPETEHCKUX CyJaX MOTYT OBITh apecT MEeHEXHBIX CPEICTB WA
MMYILIECTBA MOJKHHMKA JUOO 3ampelieHue OTBETYUKY WIN
TpeTbUM JIMLIAM COBEpILIATh OIpeAcTIeHHbIC NEeHCTBUS.

Hanee, y4duTBIBasi, YTO CTOPOHBI AOCTATOYHO BOJIbHBHI B
Borpoce o ¢opMe IIpoliecca B TPETEHCKOM pa30mpaTe/IbCTBE,
aaBOKaTy CJIeAyeT YeTKO IpPOAyMaTh CTPYKTYpY IIpOBEIEHUS
npolecca, CMOAECIMPOBATh BO3MOXHBIE CUTyallMW, IOATOTO-
BUTh 3apaHee HEOOXONMMBIC XOJaTalicTBa M OBITh TOTOBBIM
BECTU IIPOIIECC HamOoJjiee BBITOAHBIM IS cebs obpazom. B
XOle CymeOHOro pasOupaTenbCcTBa aaBOKaTy OyaeT Ipeaoc-
TaBJIeHAa BO3MOXHOCTb M3JIOXKEHHUSI CBOCH MO3UIAW MO JEIy.
Torma oH JOMKeH J0Ka3aTh, MCITOJB3YS BCE WMMEIOIIUECS Y
HEro CpeicTBa, Te OOCTOSTENhCTBA, HAa KOTOPHIE OH CCHUIAET-
cd.

Joka3aTenbCcTBa, MX COOp M IIPEeIOCTaBICHME TaKoe XKe,
Kak U B apOMTpaXkHOM IIpOIIECCE.

PenreHust TpeTeiicKoro cyma MCIOJHSIIOTCS JOOPOBOJILHO,
HO CYIIECTBYCT M IPUHYIUTEIBHBIN TIOPSIOK B COOTBETCTBUU
¢ mexayHaponHeiM mpaBoM (Konsenumst OOH 1958 r.).

IIpomiecc 3TOT CIOXHBIN, TpeOyeT BpeMeHM M TIpUBIIEUC-
HUSI OOJIBIIIOIO KOJIMYECTBA CWJI U CPEICTB.

W B 3akimoyeHne HeoOXOmMMO J00aBUTh, YTO pPacCMOTpPE-
HHME XOJATalCTB 00 OTMEHE pEIIeHMil TPEeTeiICKUX CYHIOB, Ha-
XOISIIMXCsI Ha Tepputopun Poccum, oTHeCeHO K KOMIIETEH-
LMY CyIOB OOIIEH IOpUCIUKIIMUA B cooTBeTcTBUU ¢ PDenepab-
HBIM 3aKOHOM «0O MeXIyHapOZHOM KOMMEPYECKOM apOuTpa-
Ke».
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FNMABA 15. AOBOKAT B EBPONEVNCKOM CYAE
MO NPABAM YEJIOBEKA

15.1. ®PyHkummn n 3apaum EBponeiickoro cyaa no npaeam
yenoeeka

Poccuiickast ®denepanus, uas Mo MyTA TMOCTPOSHUS TIpa-
BOBOI'O TOCYIapCTBa OCHOBAHHOTO Ha JEMOKPATUYECKUX MPUH-
LIMIIaX YBaXXEHUs MpaB W CBOOOA 4YeJoBeKa, CTpOs IpakaaH-
ckoe obmecTBo, Berymwia B 1996 r. B coctaB Cosera EBpo-
nel, 1 30 mapra 1998 r. ®@enepanbHbiM 3akoHOM No 54-D3
«O patudukanuu KoHBeHLIMM O 3alluTe IpaB 4YeJoBeKa U
OCHOBHBIX cBoOon U IIpoToKoJOB K Heil» OblTa paTuduLMpo-
BaHa EBpormeiickass KOHBEHIMSI O 3alllMTe TpaB 4ejloBeKa U
OCHOBHBIX CBOOO].

Ha tepputopun Poccuiickoit @enepanviy KoHBeHLIMS BCTy-
muiaa B cwty ¢ 5 masg 1998 r. C aroro mHs, Gmaromaps cr. 15
n. 5 Koncturynmum P®, rnacsimeit, yTto «oOIIenpru3HaHHBIS
MPUHUMIIBEI 1 HOPMBI MEXIYHApOAHOIO MpaBa M MeEXIyHa-
ponHble moroBopbl Poccuiickoit @eaepaliuy SBISIIOTCS 4ac-
TBHIO €€ IPaBOBOI cucTeMbl», EBporeiickass KOHBEHIIUS IO
3alliTe IpaB YeJOBEKa M OCHOBHBIX CBOOOH CTaja YacThlO
POCCUICKON MpPaBOBOW CUCTEMBI.

Konsennust umeer nist Poccum o6s3aTrenbHy0 CHUIIy M OT-
paxaeT peajbHbIe IIAard rocygapcTBa IO peajlbHOMY oOecIie-
YEHUIO OCHOBHBIX TIpaB U CBOOOM yesioBeka, chopMyIUpPOBaH-
HbIX Bo BceoOleit mexknapanuuy IpaB 4YeiloBeKa, MPUHSITOMN
OOH B 1948 .

KoHBeHIINS SBISIETCS MEXIYyHapOTHO-IIPABOBHIM JOTOBO-
pOM, COIIaCHO KOTOPOMY 3HAauMTeJIbHasi 4acTh €BPOIEHCKUX
TOCYyIapCTB B3sIa Ha cebsl 00sS3aTeIbCTBO COOJIIONAaTh OCHO-
BoOIIOJIarafonre Ipasa yejgoBeka. OHa CIy>XKMT CBO€OOpa3HbIM
npoaoJLKeHueM U pasButueM BceoOmieit nexknapanuu. Ho, B
oTmune oT Hee, KOHBEHIMSI HE TOJILKO ITPOBO3IJIACHJIAa OC-
HOBOIIOJIaralole TpaBa 4yejioBeKa, HO W co3fajia OcCOoObIi
MEXaHW3M WX 3allWThl, 3aKJTIOYAIOIININCS, TPEXIe BCETO, B
dyskumonpoBanun EBpomeiickoro cyma 1o IpaBaM 4eJIOBe-
Ka. FOpucmukimst 3toro cyga ternepb ¢ HEKOTOPbIMU OTOBOP-
KaMU, B YaCTHOCTU, B OTHOIIEHWU BOEHHOCIYXAI[UX W He-
KOTOPBIX CTaTeil YTOJIOBHO-TIPOIIECCYAIbBHOTO KOJAEKCa, pac-
npoctpaHsiercs n Ha Poccuiickyio ®eneparuio.

ITocne parudpuxkanmu B 1998 1. KonBenumu m IIpoToxo-
JIOB K Hell BCe POCCHUIICKME TrpaXmaHe IOJydWJIM IIpaBO Ha
oOpaieHue B EBporeiickuii cyd Io IpaBaM 4ejloBeKa C Ka-
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JIOOOW Ha HEMpaBOMEPHBIE NEWUCTBUSI TOCYAAPCTBEHHBIX Opra-
HOB Poccuu, Hapyiaolme ux rpaxiaHckue mpasa. 3T1o mnpa-
BO OBUIO 3aKkperieHo B cT. 46 (4. 3) Koncrutyumu Poccuii-
ckoit Menepalv, B KOTOPOI TOBOPUTCS, YTO «KaXKAbIi BIIpa-
BE, B COOTBETCTBUU C MEXIYHAapOAHBIMU JoroBopamu Poc-
cuiickoii Pepepaliy, oOpallaTbcsl B MEXTOCydapCTBEHHbIE
opraHbl IO 3alllMTe MpaB M CBOOON YeJOBeKa, €CIM Mcyepra-
HBbl BCE WMEIOIINECS BHYTPUTOCYNApPCTBEHHBIE CPEICTBA TIpa-
BOBOI 3aIllUTHI *.

Ha »t0 amBokaty cieayeT oOpaTuTh 0Co00¢ BHUMAaHME.
Tonbko mcyepnaB Bce CMocoObl 3alIUTHI TIpaB B Poccuiickoit
®enepanuu, Mpoiinsi Bce MHCTAHUMM CYNeOHOIM CUCTEMbI, MOX-
HO oOpatutbcs B EBporeiickuit cy.

Kpome Toro, B EBpomeiickomM cyme IO IpaBaM uejioBeKa
MOTYT OBITb PaCCMOTPEHBI M MEXTOCYIAapCTBEHHBIE CITOPhI IO
XKajmobaM TOCyIapcTB-yYaCTHUKOB Ha HapylueHne KoHBeHIMn
JIPYTUM TOCYIAapcTBOM. B CBSI3W ¢ 3TWM y pPOCCUNCKMX amaBO-
KaToB TOSIBUJIOCH €Il ONHO MoJie AESITEIbHOCTU W HOBBIU
WHCTPYMEHT MO 3alllUTe IMpaB IpaxaaH U UX OObeIMHEHUI,
OCOOEHHO, KOIJla 3TO KacaeTcs MpaB POCCUMCKUX TPaxIaH,
VIIIEMJIEHHBIX B JPYIMX TOCYIAapCTBaXx.

Cam EBponeiickuit cyn Kak opraH Obul yupexiaeH B 1959 r.
IJIsT o0ecreyeHrs] MCIOJHEeHMST 00513aTeIbCTB TOCynapCTBa-
MU, MPUHATBIMU B uieHbl CoBeta EBpormnbl. D10 ero rjiaBHas
3agavya. B ¢dyHkuuu Cymga BXOAMT pacCcMOTpeHue Xajaob o
HapylIeHUU TIpaB, rapaHTupoBaHHbIX KoHBeHIMel, mogaH-
HBIX OJHUM TOCYIAapCTBOM TIPOTUB APYroro, (hU3MYECKUM JIr-
1IOM, TPYIIIOW JINI] WJIW HETPaBUTEIbCTBEHHON OpraHU3alu-
eil. Pemenuss EBpomeiickoro cyma MMelOT aOCOIOTHYIO HOpH-
JUYecKylo cuiy Ha Tepputopuu Poccuiickoit @enepauuu u
00s13aTeJIbHBI 1711 UCTIOJIHEHME BCEMU OpraHaMU TOCYyIapCTBEH-
HoWi Biactu. [Ipu 3TOM Cyn He SIBISIETCS BBILIECTOSIIIEN WH-
CTaHIIME€ MO OTHOILIEHWIO K HAIMOHAIBHBIM CylIaM W HE MO-
KT U3MEHSITh WU OTMEHSITh UX PEIIeHUN.

ITo cymectBy peuieHusi EBpomneiickoro cyma cBoasTcs K
OTBETY TOJIbKO Ha OJMH BOMPOC: ObUIO B KOHKPETHOM Cllydyae
HapylieHue mojoxeHuit Konsenuuu. Kpome Toro, cyioMm B
MOJIb3y 3asBUTENSI C rocygapcTsa, HapyiuBinero KoHBeH-
1IMI0, MOXeT OBbIThb B3bICKAHA COOTBETCTBYIOLIAS KOMIIEHCa-
LIS ¥ BO3MEIIEHNWE PACXOAOB MO MPEAbSIBICHUIO MCKa.

OngHako HEMaJIOBAXHYIO POJb MIPAET OOIIECTBEHHOE pe-
1IeHue, co3naBaeMoe cylaoM. [1o3ToMy ujleHOM MeXAayHapoi-
HOTO cyla MOTYT OBbIThb TOJILKO OYe€Hb KBaJdu(UIIMPOBaHHbLIE,
yBakaeMble B CBOEW CTpaHe JIIOAM, K YbeMy MHEHUIO MpPU-
CNYIIMBAETCS TOCYyIapCTBO, Tpecca M HacejeHue. Ilomumo
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BCETO Mpoyero, poib KOHBEHIWW €Ile COCTOWT B TOM, 4YTO
JIESITEJIbHOCTh BCEX POCCUMCKHUX OPraHOB TOCYIapCTBEHHOM
BJIACTU, B OCOOEHHOCTH CYAEOHBIX, MX PEHICHUS U UCIIOJb-
3yeMble TIPOLIENYPBI, PaBHO KaK U DPELIeHUS 3aKOHOHATENb-
HBIX OPTAHOB, HE JTOJKHBI IPOTUBOPEUUTH MOT0XeHUIM KoH-
BEHIIUU.

B 3axmoueHne HEOOXOOWMO HAIIOMHUTH POCCUICKWAM al-
BOKaTaM, YTO, B OTJIWYHWE OT POCCHUICKOW IMPaBOBOW CHUCTE-
MBI, TJe HeT MIpeleaeHTHOro mpasa, EBpomeiickuii cyn pabo-
TaeT B O0JIaCTM TpelLeNeHTHOTO mpaBa. To ecTh s mpa-
BWIBHOTO TTOHWUMaHUs 3HaueHUWs1 ctareii KOoHBEHIIMM anBoKa-
Ty HEOOXOAMMO TaKXe W3YYWUTh TEpedyeHb OCHOBOIIONAraro-
mux pemeHuit EBpomneiickoro cyma, BIEpBble OIYOJIMKOBaH-
HbI B Hameit crpane B 2000 .

byxBanbHoe TonkoBaHue HopM KoHBeHIMu 6e3 obparie-
HUS K KOHKPETHBIM pellleHussM EBpomeickoro cyma MOXeT
TMIPUBECTH K HETMPABWJIBHOMY TMTOHAMAHUWIO TOJIOXEHWHA, U3J0-
KEHHBIX B HEl. YKa3aHHOE OOCTOSITEIbCTBO SIBJISIETCSI OCHO-
BOIOJIaraloliM, Ha YTO POCCUICKOMY aJBOKATy, pEeIIUBIIIE-
Mycsl oopaTuThbesl B EBporreiickuii cyn HeoOXommMoO oOpaTHTh
BHUMaHUE.

15.2. Yyactue apBokaTa B NoAroTtoBke
u pasoOupatenbcTtBe gena B EBponeiickom cyae
no npaBam 4esnioBeKa

IMopsimok paccMOTpeHHUsT XKajod M opraHM3alMs Ciylla-
Huli B EBporeiickoM cyme M3/I0XeHBl B perjaMeHTe, YTBEepXk-
menHoM camuM CymoMm, a Takke B camoii KoHBeHIMU U B
IMporokone Ne 11 ot 11 masg 1994 r., KOTOpHIM OBUIM OIpe-
JIeJIeHbl KOHTPOJIbHBIE MEXaHM3MbI UCTIOJIHEHUST petieHnit Cyna
M BHECEHBI TOCJIEAHUE CTPYKTYpHbIE U3MEHEHMSI B €ro opra-
HU3aLMIO.

B cooTBeTcTBUM ¢ 3TUMU OOKYMEeHTaMM, kKaiaoObl B Cyn
MOIAIOTCSI TTMCBMEHHO U TIEPBOHAYAJILHO B BUJIE MUChMa OOBIY-
HOI (DOpMBI ¢ KpaTKMM M3JIOXKEHUEM CYIIIECTBA CIIopa M Hapy-
IIIEHHOro IpaBa. B HeM yKa3bIBaeTCs, B KaKMe€ WMHCTaHLIUU
TpaXJaHUH oOpaliayicss Ha Tepputopun Poccuu, Kakue HOp-
MBI 3aKOHa, B TOM YMCJIE MEXIYHApOIHBIX MOTOBOPOB, MO €ro
MHeHMI0, HapylieHsl 1 KakKuX pe3yJIbTaTOB OH OXHWIAET B CBSI-
31 ¢ paccMoTpeHueM kanobnl Cymom. K kanobe mpunaraercs
CMMCOK PEIIEHUIA, BBIHECEHHBIX IO AENy TpaKAaHWHA POCCUIA-
CKUMU CyIeOHBIMM M WHBIMU OpTaHaMM, a TakKe KOIMMU 3TUX
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pemenuii. Kpome Toro, ykasbIBaeTcsI, B KaKue MEXIYHApOmI-
Hble OpraHu3alMy oOpalnaics TpaXIaHWH, KOTAa W KakKue
OTBETHl UM OBLIM MOJydeHbl. 2Kajgoba MOXeT IMomaBaThCs Kak
Ha OOHOM M3 O¢UIMANbHBIX pabdoumx sI3bIKOB Cyma — aHr-
JIMCKOM WM (paHIly3CKOM, — TaK U Ha PYCCKOM SI3BIKE.

Cekperappr Cyga mo MOJYyYEeHUIO JAHHOIO IMUChMa PETUCT-
pUpYyeT €ro M BBICHLIAET CHELMaIbHBI (DOPMYIISIpP YTBEPXK-
JIeHHOM (hopMbl. POpMYISIp TOKEH OBbITH 3aIOJIHEH IOJIHO U
aKKypaTHO, JIaxe eciM MoaoOHasi MHpopMalus yXe u3jiara-
Jach B MpeAblaylle mepenucke. B cooTrBerctBUM CO CT. 25
KonBenumu, 3amojsiHeHHas1 (hopMa COCTaBUT OCHOBY [JISI pac-
cMoTpeHust xkanoosl B Cyge.

Cyn cobupaer maTepuan I OpraHM3alliM CiyllaHuii. B
Xole cOopa Mmarepuaja, €CIM MMEJIOCh aHaJIOTMYHOe JeIO,
€ro MaTepuajbl MOTYT ObITh BbICIaHBbI aaBokary. Takxke emy
MOXeT OBbIThb TIpenioKeHo HampaBuTh B Cyn HemocTalolue,
no mHeHuto Cyma, MaTepuabl.

AnBOKaT OENCTBYeT MO HOTapuajJbHO 3aBEPEHHON I0Be-
pernoctu. Korma Cynm HabepeT IOCTaTOYHO MaTepuaia, Xa-
Joba peructpupyercsl Kak ¢opmaibHasi kajo0a.

B coorBerctBUM co cT. 49 pernamenta Cyma, MHIWBHIY-
aJIbHbIC KaJIOOBI IIEpPEeNaloTCs, IIPeXIe BCETO, CyIbe-IOKIIa-
YUKY, KOTOPBIA MPUHUMAET PEIIEHUE, B KaKOW U3 OPraHOB
Cynma oHa goJnDKHa OBITH HampaBiieHa. BrociencTsum kajioba
MoxeT momnacTh B Komurer (M3 Tpex cydei) miau B Ilamary
(13 ceMu cymeit).

Komuter emMHOIIACHBIM pEIIEHUEM MOXET ITOCTaHOBUTD,
YTO Kajioba HE MOIJICXKUT IaJbHEHIIEMy PacCMOTPEHUIO, TO
€CTh YTO OHa SIBJISIETCS HernpuemieMoil. JlaHHoe MmocTaHOBIe-
HHE OKOHYATEIbHO M He TOMIeXUT obxamoBanuio HU B Cym,
HU B apyrue mHCTaHIMM. Ecim XoTs Obl OouH M3 Tpex cynei
cumTaeT kKayjoOy BCe-TaKy IPHEMIJIEMOil, TO g0 HaIlpaBIIsi-
ercs sl paccMoTpeHust B Ilamaty.

ITanaTel IPUHUMAIOT MOCTAHOBJICHUS O IIPUEMJIEMOCTH
WM HEeTpUeMJIEMOCTU 0ojiee CIOXHBIX Xkajob. Takue To-
CTAHOBJICHMST TaKXKe SIBJISIIOTCS OKOHYaTeIbHBIMU. B (hyHK-
o [lajmaTel BXOOWT M HEIMOCPEACTBEHHOE MPUHSITHUE pellle-
HUII To cymiecTBy Xkajo6. Ocobo ClIoXHBIE Heiia, Aeia, MOA-
HUMAalOIIME Cepbe3HbIe BOMPOChl TOJKOBaHUsS KoHBeHIUH,
WIM JieJla, pelIeHUEe IO KOTOPHIM MOXET IPOTUBOPEUYMUTH
npeneaeHtaM Cyma, MOTyT OBITh IIepeJaHbl Ha pPaccMOTpe-
Hue bonbioir ITanare (cocroseit u3 17 cymeii). bosbiias
ITanata MoOXeT TakXe ObITh M amneJISILUMOHHOW WHCTaHIU-
eit. B coorBerctBUM co cT. 43 KoHBeHIMU, CTOpOHA MMEET
IpaBoO B TEYEHME TpPEX MeECAlEeB Iociae npuHsaTusa Ilamaroit
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peleHus IofaTh 3ampoc o mepemade aena B boimpmryio Ila-
JIaTy IJIsSI €r0 IIepecMoTpa.

PaccmarpuBaemasi cymoMm xajgoba JOJKHa OTBevyaTh Clie-
IYIOIIAM TPUHLIMIIAM:

1. 2Kamoba moirkHa OBITH ITogaHa HamIeKAaIlUM JIMIIOM,
T.€. YEJOBEKOM, ITOCTpaiaBIIMM OT HapyireHus: KoHBeHLIMU.

2. Kamoba momkHa OBITH TOJAHA HA HapylleHWE IIpaBa
rapaHTUPOBAHHOIO OT HapyileHuii KoHBeHIIMeid.

3. Hapymenme npaB HODKHO MMETh MECTO ITOCie paThM-
Kalli¥ TOCyIapCcTBOM-OTBeTYMKOM KoHBeHLIMU, T.e. Bce aena
mo 5 masg 1998 r. EBporieiickuM CylmoM He paccMaTpUBAaIOTCS.

4. HapymeHue mpaB JOKHO TTPOM3ONTH B Tpeneiax Iopuc-
JUKIIUU TOCYIapCTBa-OTBETYMKA.

5. ZKamoba momaeTcsl TOJNBKO MOCe WCMOJIb30BaHUS BCeX
CpeAcTB 3aliuThl mpaBa B Poccuiickoit @enepaniviu.

6. XKanoba noirKHaA OBbITh MOJAaHA B TEYEHHUE IIECTU MECH-
LIEB TOCJIE€ BCTYIJIEHUSI B 3aKOHHYIO CUJY OKOHYAaTeJbHOIO
pemieHus Ha Tepputopun Poccuiickoit ®Deaepanuu, T.e. pe-
meHreM BepxoBHoro cyma P® B KaccallmoOHHOII MHCTaHIIMU.

Cynm He OymeT paccMaTpuBaTh 3asiBICHHE, €CJIA OHO:

— aHOHHMHO);

— SBISAETCS, IIO CYIIECTBY, TOM e XamoOoii, KoTopas
yxe Obuta paccMorpeHa CymoM, WIM yXe SIBJSETCS Ipeame-
TOM JAPYroro MeXIyHapOAHOTO pa30MpaTesbCcTBa;

— cyn Oyaer cuuMTaThb HeImpuemJieMoil byl Xanooy,
HECOBMECTUMYIO C IOJIOXXeHUsIMU KOHBEHLIMU, SIBHO HEo0OC-
HOBAaHHYIO WU TIPEACTABISIONIYI0O COOOM 3710ymoTpedIeHne
MPaBOM ITOMAaYM TETUIIMU.

Pemenus KoncturymmonHoro cyma P® moxHo cpasy 00-
KkayjoBaTh B EBpomeiickuii cym, T.K. OHA BCTYIIAlOT B CHILY
HEMEIUIEHHO T10CJIe BBIHECEHUsI pelleHUs] M 00XaJoBaHUIO He
Mo IJIeXar.

WMunuBunyanbHble XaJdo0bl MOTY OBITh ITOIAaHBI B CYyI KakK
caMMM TpaXIaHWMHOM (TPYIIION IrpaXkmaH, opraHu3alnueii), Tak
U ero mpeicTaBuTesieM. B ciaydae momauu KajmoObl mpencTa-
BUTEJIEM 3TO IOJDKHO OBITh YKa3aHO B caMoi xkamobe. Hapsi-
Iy ¢ KOHTAaKTHOM MH(pOpPMAaIIUeil TIpeIcTaBUTeNs T0KHA OBITh
MNpUIoXeHa MOBEPEHHOCTh OT 3asBUTENSI Ha IIpaBO BEIOCHUS
nena B EBpormeiickoM cyre.

Kaxnapiii dakt, Ha KOTOPBIA cchbulaeTCsl B KajloOe 3asiBU-
TeJib, JOJDKEH OBITh MOATBEPXKIEH MOKYMEHTaIbHO (OTKa3 B
BBI3OBE CBUIETEINSI, OTKAa3 B IIPUOOIIEHUN JOKYMEHTOB K NIETy,
HapylleHHe YCTaHOBJEHHBIX 3aKOHOMATEIHCTBOM IIPOLIECCY-
aJbHBIX CpokoB). [lpyu B3TOM ciemyeT ydecTb, 4TO TpeboBa-
Hus, TipeabsiiasgemMble CynoM K 10Ka3aTeJlbCTBaM, 3HAUYUTEIbHO
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OTJINYAIOTCS OT TpeOOBaHWI HalMOHAJIBHBIX CcynoB. EBpo-
MeWCKUii Ccyl MPUHMMAeT B KauyecTBE N0Ka3aTelbCTBa IMUCh-
MEHHbIE TMOKa3aHWsI CBUIETEJIeN, He 3aBepeHHblE HOTapUalib-
HO, KOMUM Ta3eTHBIX cTaTeil (Hampumep, MJIsi 00OCHOBaHUS
MPUCTPACTHOCTU Cyla MPU PACCMOTPEHUU YTOJIOBHOTIO Ieja
JTOKa3aTeIbCTBOM SIBUJIACh CTaThsl B ra3eTe, B KOTOPOIl OOBU-
HSEMbIIA Ha3BaH MpecTymHUKOM). Kormuu Apyrux TOKYMEHTOB
TaKkKe HE HYXIAoTCS B HOTapUaJbHOM 3aBEPEHUM.

Hanmee o nene DOKIIAmbIBaeT CYIbSI-TOKIATINK.

Ilocne moknama cynpu-mokiaamyvka Komwuter nubo Ilana-
Ta pellalT, Kakue JACHCTBUSI CIeAyeT MPEANpPUHSTh B Jajlb-
HelineM 1o xanobe. Kaymoba MoxkeT ObITh TTpU3HAHA HETpH-
eMJIEMOIl M CHSTa C JajibHEWIEero pasoupartesibCTBa.

ITanata MoXeT TakXe pelIUTb, YTO TPeOyeTcs AOIOJHM-
TeJbHasE WH(pOpPMALMs OT 3asiBUTENs] WINW OT COOTBETCTBYIO-
IIEr0 TOCyIapCTBa.

Ecimn xaynoba Oblia Tpu3HaHa IpUEMJIEMON, €10 BXOIUT
B CTauuio, IIe 3asBUTENI0 M €ro ajJBoKaTy TMpeACcTOUT ybe-
nuth Cyn B HapylleHWM TocyaapcTBoM EBporeiickoit KOHBEH-
LHH.

Ecnv nanara pemuTt NMpoBECTH YCTHOE CllylllaHWEe, CTOpO-
HbI OymyT yBeAOMJIEHbI 00 3TOM M OyaeT Ha3HaueHa yaoOHas
(mo ompeneneHHBIX IpeaesioB) s Bcex cTopoH mata. Cropo-
HaM TakxXe OygeT IpemJIoKeHO MpeAcTaBUTh CBOM OKOH4Ya-
TeJIbHBbIE JOBOJBI Cyldy 3apaHee, YTOObl OHM ObLIM TepeBele-
Hbl M TIPEAOCTABJICHBI CYIbsSIM Ha CIyLIaHWMU.

Hnsa BeictymieHuss nepen CymoM Kaaoil CTOpPOHE Mpeno-
craBasiercst 45 MuUHYT. B peun NOKHBI OBITH 3aTPOHYTHI
TOJIBKO KJIIOYEBBIE MOMEHTBHI J€jla, M BBICKA3bIBAaThCS OHM
JIOJKHBI B TMPOCTBIX M YeTKUX (dpaszax. 3a penkuM MCKIoue-
HMEM YCTHbIE CIIyIIaHUs MyOJNYHBI.

Kak mMuHuMyM 3a 14 mHeilt 10 JaThl CAYIIAHWSI CTOPOHBI
MOTYT MperocTaBUTh cBoe 3aspieHue Cyly B THUCbMEHHOM
dopme. Kak Mmunmumym 3a 10 gHeir no marel caymanusi. Cyn
JIOJKEH OBITh yBeAOMJIEH 00 MMEHaXx W JOKHOCTHBIX 00si-
3aHHOCTSIX JIMILI, TpeacTaBisiionux 3asButenas. Cyn umeer
MpaBO OTPAaHWYUTHh KOJIMYECTBO MpPEACTAaBUTENIE WU COBET-
HUKOB.

Jlaxxe B TOM cllyyae, KOrma 3asBUTENsl MPEICTaBISIEeT al-
BOKaT, pekomeHayercs npucyrctBue B Cyae M camoro 3asiBu-
tensi. Cyn noskeH yOeauThCsl, YTO AeJI0 He HOCUT (opMasib-
HBI XapakTep U YTO KUBOW YEJIOBEK AKTUBHO 3aMHTEPECO-
BaH B MCXOie Jena.

B10 mpousBoauT Ha Cyn HeoOXomMMOe TICUXOJOTMYecKoe
BO3/EWCTBUE.
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YcrHBIe MOKa3aHMsI CBUAETENE MOTYT OBbITh 3aciylllaHbI,
HO 3TO CKOpee MCKIIOYEeHUEe, YeM IIpaKTHuKa.

B xome HauaBmierocs mpoliecca MEPBBIM NPEIOCTABISIECTCS
IIPaBO TOBOPMUTH TOCYHAPCTBY M YyX€ 3a HUM — 3asBHUTEIIO.
ITocne BCTyMUTEBHBIX pedyeil cymbM MOTYT 3adaBaTh BOIPO-
col. Cyn He OXMIaeT HeMemJeHHOro orsera. Ilociie Toro kak
OyIyT 3amaHbl BCE BOIPOCHI, B CIIyIIAaHMHU OyIeT CIOeNaH Iepe-
peiB Ha 20 MMHYT, B TeUYeHHME KOTOPOIO CTOPOHBI CMOTYT
nmoarotoBuTh oTBeThl Cymy. Ha OTBeThI, a TakKe Ha 3aKJo-
YUTEJbHbIE MOBOABI CTOPOHE OTBOOUTCS 15 MUHYT.

Pemenne Cyma cooOliiaeTcsi CTOpoHaM Ha CJIEHYIOIINe CyT-
k1. Ha MoAaroToBKy OKOHYaTEeJIbHOM BEPCUM DPEUIEHUS YXO-
IAT OKOJO Mecsia. MortuBupoBaHHOe pemreHue IlamaTel mo
CYIIECTBY XKaJIOOBI IIepeldaeTcsl 3asBUTENII0, TOCyHapCcTBY, a
Takke OymeT HamedaTtaHo B Iepuomdyeckux magaHusix Cyna.

B cnywae, ecnm Cynm mamen Hapymenne KouBenmum, B
cooTBeTCTBUM cO CcT. 41 KoHBeHIMM, peliaercsi, HamJIeXUT
JIU BBITUIATUTH 3asIBUTENIO KaKylo-J1rbo KoMIieHcauuto. Ecau
3asiBUTEJIb MPOCUT 3Ty KOMIIEHCAIUIO, HEOOXOMUMO IPEnoC-
taBuTh Cymy Bce nmeraaum TpeOOBaHUS B TEUEHHE IBYX MeECH-
LIeB IIOCje BBIHECEHMs PEIleHUsI O IpueMiieMocTd. B ciaydae
MpOIMycKa 3TOr0 CpokKa TpebOBaHWE MOXET ObITh OTKJIOHEHO.
Hwuyero, xpome KomIieHcalum (MaTepUadbHBIX YOBITKOB U
MOpaJIbHOTO Bpena) W Bo3MelleHus pacxomoB Cyn IpUCyIuThb
HE MOXET.

Bce cMmetbl pacxomoB B EBporeiickuii ¢yl nMpemnocTaBisiioT-
cs AEeTaJUu3UPOBaHHO ¢ OOOCHOBaHMEM Kaxaoil crtatbu. CyM-
Ma KOMIIEHCAIIMM 3aBUCUT OT YPOBHS XW3HU CTPaHbI 3asiBU-
TEJISI U MOXET OBITh OOJIBIICH WMJIM MEHBIICH MO CXOOHBIM
Jesam.

B TeueHme Tpex MecsliieB IIocie OaThl BbIHeceHus1 Ilama-
TOU pelleHus] 3asiBUTEJIEM MOXET ObITh IMOJAHO MPOILIEHHE O
TOM, 4YTOOBI [IeI0 OBUIO HampaBieHO Ha paccMoTpeHue bob-
moit [lamatel. B ciydae, eciam meno MOOHMMAET CEepPbE3HbBIN
BOIIPOC, 3aTpardBalOlIMii TOJIKOBaHME WM IpuMeHeHne KoH-
BeHUMU Win [IpOTOKOJOB K Hell WM Cepbe3Hyl0 MpodiIeMy
obmiero 3HaueHusi, Kamepa B coctaBe msTv wieHOB Bosbloii
IlanaTer MOXeT Ilepenarh Aej0 Ha paccMoTpeHue B bospiiryio
IManaTy, u Torma IOCHemHsISI NPUHUMAET PElleHUEe IO CYIIe-
CTBY.

Pemenus EBpomeiickoro cyma mo mpaBaM uejloBeKa O0s-
3aTeJIbHBI UISI MCIIOJHEHMSI TOCydapCTBOM-OTBETYMKOM. Pe-
meHue nepenaercss KomuteTy MUHMCTPOB, KOTOPBII KOHT-
pOJIMPYET €ro HCIOJHEHME B COOTBETCTBUU C MEXIYHapOd-
HBIM T1paBoM 1 KoHBeHIIMEI.
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IMABA 16. NPABOBOE OECJTY)KMBAHUE ALIBOKATOM
COEPbI XO3AMCTBEHHbLIX OTHOLLEHUN U 3ALLIUTA
NPEANPUHNMATENIbCTBA

16.1. MpaBoBoe NonoXxeHne agBokaTa Npu IOPUANYECKOM
o0cny)XuBaHUM CyOBHEKTOB NpeanpuHMMAaTENbCKON aes-
TeNbHOCTHU

B pesynbrate SKOHOMMYECKOTO Criafa U pa3pylieHUs] XO3sIii-
CTBEHHBIX CTPYKTYp B 3KOoHOMmuKe Poccum B Hauame 90-x IT.
XX B. 1opuaMyecKkue CIyKObl TIPEANPUSITUI MPAaKTUUYECKU TIpe-
KpaTUIU CBOIO JESITEIbHOCTh. MHOIVE TIPENIpusITUSl ObUTH 3aK-
PBITBI, a CO3MaHHBIC BHOBb OOXOMWINCH 0Oe3 fopucToB. Kommue-
CTBO IOPMCTOB B IIITaTe pabOTAIONIMX MPEANPUITUIA CTAI0 MU-
HUMAaJIbHBIM.

OmHako TOCTOSIHHOE COBEPIICHCTBOBAaHME 3aKOHOIATEIb-
HOll 0a3bl B Poccum ImyreM NMPUHSITUS HOBBIX 3aKOHOIATE/Ib-
HBIX aKTOB M BHECEHUS M3MEHEHHUU B ICUCTBYIOIIME (TEMII
2—2,5 TBIC JOKYMEHTOB B MeECSII) CO3MacT 3HAYUTECIbHBIC
TPYIHOCTH B TIPUMEHEHMM WX IS JIUII, HE SBISIOIINXCS KBa-
JM(UIUPOBaHHBIMU 1opucTtaMu. CIIeACTBUEM BCeX 3THX BOC-
TpeOOBaHUIT CTAHOBUTCSI TIOMOIIlb aIBOKATOB CYyObeKTaM Tpe/-
MPUHUMATEIBCKON NeSTeTbHOCTH.

B ormmume oT 10pciIyKObl, YMCIEHHOCTb aIBOKATOB TOJIb-
KO BO3pacTajla, U KOrga MHOTpeOOBaIUCh IOPUCTHI, IEPBHIMH
ObLTM BOCTPEOOBaHBI aIBOKATHI.

B cootBerctBUUM ¢ I'paxkmaHckuM KoaekcoM Poccuiickoi
®Denepatnu, cyobeKTaMUd TIPEANTPUHUMATEBCKON NeATeTbHO-
CTH MOTYT SIBJISITbCSI IOpUAMYECKHUE JIIlAa, 3aperuCTpUpOBaH-
HbIe B (DOpME XO3SMCTBEHHBIX TOBAPMIIECTB M OOIIECTB, IIPO-
M3BOJCTBEHHBIX KOOIIEPAaTUBOB, TOCYHAPCTBEHHBIX M MYHH-
LUTAAbHBIX YHUTAPHBIX MNPEANpUSITUN, HEKOMMEpUYECKUX
OpraHu3alnuii, a TakKe TpaXaaHe-TIpeApuHUMaTen 0e3 00-
pa3oBaHUs IOPUAMYECKOTO JIMIA, 3aperMCTPUPOBAHHBIE B yC-
TAaHOBJICHHOM IIOPSIIKE.

Cama 3ammTa IpeaIpUHUMATEIBCTBA agBOKaTaMU CTajla
Bo3MoxHa ¢ 1990 r., korma Obutn TipuHATH 3akoH PCDOCP
or 24 nmexabps 1990 r. «O co6ctBeHHocT B PCOCP» u
3akoH ot 25 mekabps 1990 r. «O mpennmpudgTHSIX W TIpem-
MMPUHUMATEIbCKOM JeSTeIbHOCTH», KOTOPBIMU caMma 3Ta Aes-
TEJIbHOCTh O(UILIMAIBbHO pa3pemianach. Jlo MPpUHATUS ITUX
3aKOHOB, B COOTBETCTBMU C JelicTBoBaBIIeil KoHcTuryimeit
CCCP 1977 1. u Koncrurynueit PCOCP 1978 1., Ha ocHOBa-
HUM JEHCTBOBABIIETO B TO BpeMsl YTOJNOBHOro Komekca 1960
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I. TIpemIpUHUMATENbCKAS HeSITeTbHOCTh ObITa 3allpelneHa 1
3a 3aHATHE €l0 CJIeIoBala YToJOBHas OTBETCTBEHHOCTD.

Bunbl 1opuanyeckoil OMOIIM aaBOKATOB OpraHM3alusIM U
YUPEKICHUSIM, 3aHUMAIOIIUMCS TIPEIITPUHUMATETbCKON Aesi-
TETbHOCTBIO WM WHAWBUIYATBHBIM TIPEAPUHUMATEITECTBOM,
B HactosIee BpeMs ormpenensiorcs demepalbHBIM 3aKOHOM
«00 aaBOKAaTCKO# NesTeJIbHOCTM M anBokatype B Poccuii-
ckoii Denepalivin».

I'paxxmanckum komekcoMm P® (r1. 39) B Hacrosimee Bpems
MIPEIyCMOTPEH TIOPSIIOK OKa3aHUST BO3MOXKHBIX YCIYT IpaBO-
BOTO XapakTepa, HO TOJHOCThIO TJ1. 39 K amBokaraM He TpH-
MEHMMa, T.K. JeSTeJIbBHOCTb aJBOKATOB MPU HUCIIOJHEHUM UMU
MpodeCcCOHATBHBIX (DYHKIIMM HEe WMeeT IeIN W3BICUCHUS
MpUOBUTH, T.e. He HOCHUT XapakKTep MpeAlpUHUMATEIbCKOMN
JIeATEILHOCTU. 3aKOH MpSIMO TOBOPUT, UYTO adoBKaTCKasl Jie-
SITEIbHOCTh, HE TPEeANPUHUMATEIbCKASI.

B yem mpeumMylecTBO OeSTEIbHOCTH agBoKaTa IIpU 00-
CIIY>KUBAaHUU CYOBEKTOB IIpEANPUHUMATEILCKOM AeSATEIbHOC-
TU Tieped IITaTHBIMHU IOPUCTAMU, pabOTAaIOIIMMU Ha TIpemd-
npusATUSIX?

Bo-miepBBIX, amBOKaT MeHee CBSI3aH C TEKYIIeH IesTellb-
HOCTBIO TIPEANPHUITHS, B OTJIMYME OT IOPMCTAa, BBIHYKICHHO-
IO BHIIIOJIHSATH CaMble pPa3HOOOpa3HbIC IOPYYECHUSI PYKOBOI-
CTBa, U IIO3TOMY CIIOCOOEH pelIaTh IJI00aIbHBIC MPOOJIEMBI C
MaKCUMaJIbHOW OTIa4eii B MUHUMAJIbHBIE CPOKMU.

Bo-BrophIx, mpaBoBasl 3allliTa aJBOKATCKOM JeATeIbHOC-
TH JaeT BO3MOXHOCTh HepasIjalleHUs CIy:KeOHOH M KOM-
MepUyeCcKOM TailHbl OpraHM3allM WJIM YYpPEeKICHMS, CTaBIIeit
M3BECTHOI amBOKATy B IIPOIECCE IIPAaBOBOIO OOCTY:KMBAaHUSI.
IIIraTHBIe IOPUCTHI He BIIpaBe OTKa3aThCS OT Jayd IoKasa-
HUN COTPYTHMKAM ITPAaBOOXPAHUTEIBHBIX OPraHOB IIO0 BOIIPO-
caM, CBS3aHHBIM C (DPMHAHCOBO-XO3SMCTBEHHOU MESITEIHHOC-
TBIO YYpeXIeHMsI. AITBOKAT Xe, B COOTBETCTBUU CO CT. §
®enepanbHoro 3akoHa «O0 aJIBOKATCKOM JESITENIBHOCTU U afl-
Bokatype B Poccuiickoit @enepauivi», He MOXET OBITh JIOI-
poiieH 00 00CTOSITENbCTBAX, CTABIIMX €My M3BECTHIMHM B XOIE
oOpaleHusT K HEMy 3a IOpMINYECKOIl ITOMOIIBIO.

B-TpeTbux, mpuCyTCTBHE amBOKaTa IIpM IIPOBEACHUM IIPO-
BEpOK, IIPABOOXPAHUTEIbHBIMU OpraHaMM, a TaKxKe IIpU IIPOo-
M3BOJICTBE MMM CIIEACTBEHHBIX NEWCTBUU (a 3TU IIPOBEPKU
HEPEIKO OCYIIECTBJISIIOTCSI ITyTeM CHJIOBOTO NPOHMKHOBEHUS
Ha TEPPUTOPHUIO CYOBEKTa MpPEeAIIpUHMMATEIILCKON esiTelIb-
HOCTHU, U3BATUSI JOKYMEHTOB, OIPOCOB HTOJDKHOCTHBIX JIWIL
U T.1.) TO3BOJSIET AOBEPUTENIO0 M30eXaTh OIIMOOK, KOTO-
pble MOTYT 3aTPyIHMTb pabOTy MNpeamnpusTHs, WU BbIpadoO-
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TaTh MPAaBUWILHYIO MPABOBYIO MO3ULINIO. AIBOKAT B CUJIY CBO-
UX TIOJTHOMOYMI TMPENsSITCTBYET HE3aKOHHBIM JEUCTBUSIM CO
CTOPOHBI TPAaBOOXPAHUTEJIbHBIX OPraHOB B OTHOIIEHUU
CyOBEKTOB IMPEANPUHUMATEILCKON AESITETbHOCTU, €CIU OHU
UMEIOT MECTO.

16.2. XapakTtepHble BUAbl OPUONYECKOA MOMOLLM OKa3bl-
BaeMoOW afBokaTOM cybbekTam npeanpuHumaTenbCcTBa

IMonHbl TIepeYyeHbh BUAOB IIPABOBOM ITOMOIIM ITPEACTaBUII
Obl coOOli OOIIMpPHOE MCCIeAOBaHUE, U OObEM €ro COCTaBUJI
O6b1 He omuH ToM. Ilepenm Hamu Takas 3agada He CTOMUT, W
IIO3TOMY MBI OCTAHOBMMCSI Ha HauOojiee XapaKTepPHBIX BHUIAX
IOpUANYEeCKOi 3aiuThl. K HUM MOXHO OTHECTH:

1. IpencraBieHne MHTEPECOB KIIMEHTA B CBSI3M C €TO TIpe-
TIPUHUMATETLCKON JesITeTbHOCTRIO B CYIEOHBIX OpraHax.

2. TloaroroBKy IIpaBOBBLIX 3aKJIIOYEHWI IO CTpaTeruyec-
KMM HampaBJICHUSM IESITEIbHOCTH CYOBEeKTa MpearpUHUMA-
TEJIbCTBA.

3. IOpunmyeckne yciayrh IO COCTABIICHWIO TOTOBOPOB W
COTTPOBOXICHHIO CHEJIOK.

4. YyacTiie M TIpOBEIEHHUE TIEPETOBOPOB C KOHTparecHTaMM
KJIMEHTA.

5. Yyactue B npuoOpeTeHMN KJIMEHTOM IIpaB Ha ymnpaBiie-
HIE CYOBEKTOM TIpEeIITPUHUMATEILCKON NIesITeTbHOCTH.

6. Yuactue B BBIOOpE OpraHU3alMOHHO-IIPABOBOM (POPMBI
CO3IaBaeMBIX CYOBEKTOB IPEIIIPUHUMATEIBCKON NeSTeIbHOCTH.

7. TlpencraBieHie WHTEPECOB KIIMEHTA B HAJIOTOBBIX OpraHax.

8. INpencraBieHrie MHTEPECOB CYOBEKTOB MPEIPUHIMATETh-
CTBa B OTHOIICHMSIX C IPABOOXPAHUTEIbHBIMUA OpraHAMU.

IlepeuncnenHble BUALI, HA MO B3IJISH, SBISIOTCS HanOO-
Jlee 4yacTto IpuMeHsieMbiMu. [Ipmyem IIepBBIA BUA HaMHU yXKe
pacCMOTpeH paHee B JOPYrMX IJlaBaX HACTOSIIEro Kypca, U
TIOBTOPHO OCTAaHABIWBAThCSI Ha HEM HeET cMbIcia. OTMeTnm
TOJIBKO, YTO 3TO OOWH W3 OCHOBHEIX M Hambojiee BaxKHBIX
BUIOB [eATEBHOCTU aJBoOKarta.

Tenepr Ooee MOAPOOHO PACCMOTPUM OCTAIBHBIC BUIHI.

IToaroroBKka mMpaBoOBBIX 3aK/IIOYEHHH MO CTpaTernyec-
KM HANPAaBJIEHUSIM JEATEILHOCTH CYObEKTOB NpeamnpH-
HUMATEJIbCTBA.

JaHHBIA BUA AESTEILHOCTU MPU €ro KaxXyIlehcs MpocToTe
HeceT B ce0e CIIOXKHYIO FOPUINYECKYI0 KOHCTPYKIIUIO, T.K. CTpa-
TeTMYECKOEe HAIpaBJIeHWE B paboTe CyOBeKTa MpearpUHUMA-
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TEJIbCTBA SIBJSIETCS XKM3HEHHO BaXXKHBIM JJIsI JEATEJbHOCTU U
pa3Butus cyobekTa. Takoe IMpaBOBOE 3aK/IIOUEHHE TpeOyeT
MPOBENEHMS NETAIbHOTO aHajin3a KakK caMoi JesTeJIbHOCTH,
TaK U BCEW UMeEOIIENcsl JOKYMEHTAlluU, U BbIpAaOOTKU 3TAroB
(unu pyOexeli) pellieHUsT MOCTaBJICHHOU 3agayuM.

ITpu npuHSATUM TMOTOOHOTO TMOPYYEHMSI amBOKaTy HEO0OXO-
JUMO IOPUAMYECKM T'PAaMOTHO M3JIOXWUTb BOIPOCHI, IMOCTaB-
JIEHHbIE 3aKa3YMKOM, W €CJIM 3TO HEOOXOAMMO JIsl YSICHEHUs
3a7a4yu, J00aBUTh CBOW. DTO MO3BOJUT CHAeJaTb MPaBOBYIO
npo0sieMy MOHSITHOW KJIWMEHTY. Bce BOMpochl cieayeT W3Jo-
XKUTh NUCbMEHHO. Jlajee HeoOXOmMMMO TMOAPOOHO OMucaTh
MPaBOBYIO CUTYallMIO TI0 KaXJIOMY BOMPOCY Ha MOMEHT CO-
CTaBJIEHUSI IOKYMEHTa C 00s13aTebHON CChUIKOW Ha HOpMa-
TUBHBIE aKThl M 3aKOHYMTH OTBET Ha BOIIPOC PEKOMEHAAIMEN
00 o0pase AelCTBUS MO NAHHOMY BOIIPOCY.

3aKkaHUMBaTh MPaBOBOE 3aKJIOYEeHHE HEOOXOAUMO BbIBO-
JIOM TI0 CYILECTBY MpOOJEeMbl B LIEJIOM.

IMoaroroBka MomoOHBIX 3aKIIOYEHUI TO3BOJIUT CYOBEKTY
MpeaNnpUHUMATENLCTBA TMOJYYUTh TOJHOE TMPEACTaBIEHUE O
MpaBoBOii MpobseMe, MyTSIX ee pa3pellleHUs] WM HeoOXOau-
MOCTU MpPEKpPaTUTh PabOTy B 3TOM HAIpaBJ€HUU, €CIM OHa
WUIET B paspe3 C AECHCTBYIOLIMM 3aKOHOAATEIBCTBOM.

B cnyyae uaMeHeHMs] cUTyallMd Ha MPaBOBOM TOJiE, MUCH-
MEHHOE 3aKJIoueHHEe MOXET CTaThb OCHOBOI B pa3paboTke
HOBOI'O CTPAaTErMYeCKOro HaIlpaBJIeHUSI.

IOpunmyeckue ycjayrd mo COCTABJIEHMIO JIOTOBOPOB M
COINPOBOXK/IEHNIO CJIEJIOK, MPEeTeH3UOHHAs1 padora.

JaHHbI BUJ IOPUIMYECKON MOMOIIM B cdhepe MpearpuHu-
MaTejibCTBa C IMOJHBIM OCHOBAaHMEM MOXHO CUMTATh OJHUM
U3 OCHOBHBIX M Haubosiee BaXKHbIM BUIOM NEATEIbHOCTU ajl-
BOKaTa, T.K. OFPOMHOE KOJMYECTBO HOPM TIpaxKIaHCKOTo 3a-
KOHOJATEIbCTBA CBSI3aHO C MOPSIAKOM 3aKJIOYEHUS] U UCIION-
HEHUS CHENOK.

Hns ux ocyllecTBAeHUsT HEeOOXOIMMO T'PaMOTHO IOAr0TO-
BUTh TMPOEKThl JOTOBOPOB M OPTraHM30BaTh IOPUAMYECKOE CO-
MPOBOXJCHWE TIOpsiKa MX MCIOJHEHUS JOroBapUBaIOIIMU-
Cs CTOpOHAaMHU W BEJIE€HMS] HEOOXOAMMOM IUISI 3TOro JTOKYyMEH-
TauuKu (Kak MPUJIOXEHUs K J0roBOpaM).

OO0paslbl MOA0OHBIX JOTOBOPOB CYILECTBYIOT B CHCTEMax
«KOHCY/IBTAHT IIIOC» M B JIPYTUX KOMIIBIOTEPHBIX MpOrpam-
Max, Ha JUCKeTax U OPYTrMX HOCUTEJSIX MHdopmalumu, a Tak-
K€ B BUJIE OTIEJbHBIX M3JAHUIA.

Ho mexaHnveckoe ucrnofib30BaHUE 00pa3loB JOTOBOPOB 0e3
ydyeta O0COOEHHOCTEN (GDMHAHCOBO-XO3SIACTBEHHOU [NESITEIbHO-
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CTM KJMeHTa, 0e3 yuyeTa CJIOXUBILEWCS TPaKTUKU MpUBEACT
K HEUCIIOJTHEHUIO YCIIOBUI JOroBOpa, YOBITKAM WJIM K Hapy-
LIEHUIO NEHCTBYIOIIETO 3aKOHONATENIHCTBA.

B mepByto ouepenb MpU COBEPIIEHWM CHEJIOK HEOOXOMMMO
MPUHUMAaTh BO BHUMAaHHWE, BIIpaBe JU IOpUANYECKUE JUIA
onpene/ieHHOM OpraHU3allMOHHO-TIPAaBOBOI (POPMBI 3aKJII0YaTh
T€ WIM WHBIC CACJKUA U MMEIOT JIM OHU TPaBO OCYIIECTBISATH
BUIBI JEATEIbHOCTU, TPEAYCMOTPEHHBIE B 3aKII0YAEMOM J0-
roBope, T.e. HAllpUMep, IpaBO ONEPATHUBHOIO YIIPaBJIEHMUS
OCHOBHbIMM (DOHIAMU He JaeT IpaBa Ha UX TMPOAAXY.

Crnenytonieii 0COOCHHOCTBIO SIBIISIIOTCS OOsI3aTeNIbHbIE Tpe-
0OBaHUSI 3aKOHOAATEIbHBIX M HOPMATHUBHBIX aKTOB O Hallk-
YUM COOTBETCTBYIOIIMX JIMLEH3UN Ha 3aHSATUE COOTBETCTBYIO-
el JesITeIbBHOCTBIO M COBEpIICHUE ONMpEAeIEHHBIX CHEIOK.
HX Hajamume WM OTCYTCTBUE HEOOXOOIUMO IPOBEPUTH OO CO-
CTaBJIEHUsI JOTOBOpPa, W €CIU AEITeNIbHOCTb TpeOyeT IUIEeH-
31U, a ee HeT, TO HeoOXomuMo ee ToydyuTb. CpoKu Tosyde-
HUS JULIEH3UW MOTYT 3aTPyIHWMTh WCITOJHEHMUE JIOTOBOPHBIX
00s13aTeJILCTB MM BOOOIIE CIENaTh UX HEBO3MOXHBIMMU.

JIuneH3us HeobOxoauMma, KakK IMpaBUIO, HAa OaHKOBCKYIO
JIeSITeJIbHOCTh, CTpaxOBaHWE, CTPOUTEIbHBIE PaOOTHI, IMPOU3-
BOICTBO CIIMpTa W Ip.

IIpu 3akio4YeHUM OOTOBOPOB CJEAyeT YIAEIsITh BHUMaHUE
MIOJTHOMOYMSIM IIPEACTAaBUTEIC KOHTpareHTa Ha 3aKJIIoueHUe
JAHHOI CHEJIKN W UX MPAaBWIHBHOMY OMOPMIICHHUIO.

Hepenko Bo3HMKaeT BOIpPOC, MMEJIO JIM IIPABO JOJDKHOCT-
HOE JIMII0O Ha COBEpIICHWE CHAEJIKM, WCIOJHSUIO JIA JaHHOE
JINII0 HA MOMEHT COBEPILECHUSI CACJIKA Te WJIM MHBIE JOJIKHO-
CTHBIE O0SI3aHHOCTU, TpeOyeTcs JIM Ha COBEpIICHUE CHEIKU
cornacve OPyrMx OpraHoOB YIIpaBJIeHUS IOPUAMYECKOTO JIMIIA
(obmmero cobpaHusl akKIIMOHEPOB (YIaCTHUKOB), COBETa IH-
pekTopoB). C 3TOil 11e/1bl0 HEOOXOIUMO UCTPEeOOBaTh Y KOHTP-
areHTOB YYPEOUTEIbHBIE NOKYMEHTBI, M3 KOTOPBIX MOXKHO
caenaTh BBIBOJ, KaKue TOJDKHOCTHBIE JIMIIA BIIpaBe 3aKIIIO-
yaThb CHEIKM Oe3 HOBEPEHHOCTHM M TpeOyeTcs M CoIjlacue
JIPYTUX OpraHOB YIIpaBJIEeHUsI KOHTpareHTa Ha 3aKJIlo4YeHUe
coenku. llemecooOpa3HO MpPOBEpUTh HAJWUME IpHKa3a O Ha-
3HAYCHUM WIA M30paHWM AODKHOCTHOIO JIMIIA KOHTpareHTa,
DI TIOATBEPXKACHUSI €ro IOJTHOMOYMM M CPOKa MX JOEUCTBUS.

Cremyer obparmaTh 0coboe BHUMaHME, KOTHa JOTOBOp ITOMI-
MMMCBIBAET JIMIIO, NEHCTBYyIOIIEEe IO AOBepeHHOCTH. M3 comep-
XKaHMUS JTOBEPEHHOCTU IOJDKHO CJIeIOBaTh, 4YTO IIPEICTaBU-
TeJlb UMEEeT TMpaBO Ha COBeplleHUe YKa3zaHHOH caeiaku. Kpo-
M€ TOro, CJleayeT YYUTBIBaThb, 4TO, coriacHo 1. 2 cr. 188 TK
P®, nuio, BbIgaBIllee NOBEPEHHOCTh, BIpaBe B JIOOOE BpeMs
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OTMEHUTH TOBEPEHHOCTh, HO HE BCErIa MOXET 3a0paTh CTa-
pyI0, W HEJIb3ST UCKIII0YATh CIy4au, KOrJa K MOMEHTY TIOMIH-
CaHWUs TIpeiCTaBUTENIEM KOHTpareHTa JA0roBopa JI0BEPEHHOCTb,
Ha OCHOBAaHWUM KOTOPOM OH AENCTBYET, MOXET OBITb YK€ OT-
MEHEHa.

BaxHbM dakTOpoM HCTIOTHEHUS JOTOBOpa SIBJISIETCST MEC-
TO W TOPSIIOK PACCMOTPEHMST CYIEOHBIX CIIOPOB, CBSI3aHHBIX
C 3aKJIOYeHWEM M MCIIOJHEHWEM JOTOBOpa, KOTOPBIM B CITy-
yae BO3HUKHOBEHMS KOH(MIMKTA MO3BOJMUT OOECIEUUTh HaM-
bosiee 3(pHEeKTUBHYIO 3aIUTy MUHTEPECOB KIIMEHTA.

[TpuMeHUTETBHO K PacCMOTPEHUIO NeJI, B KOTOPBIX CTOPO-
HaMM B TIpoliecce SIBJISIIOTCS IOPUANYECKUE JTWIA WIN Tpax-
laHe-TIpeATpUHUMAaTEN 0e3 00pa30oBaHUS IOPUIUYECKOTO
JIV1ia, 3aperUCTPUPOBAHHbBIE B YCTAHOBJIEHHOM TOPSIIKE, CIO-
pPBl MOTYT paccMaTpuBaTbcsl B apOMTpPakKHOM cyne, B TpeTei-
CKOM Cyle WU MEXIyHapomHoMm cyne. M odeHb OOmbIIyIO
poJib UTPAaeT MECTO 3TOr0 Pa30UpaTesbCTBA.

Ecim ciop mpomcxomuT He 10 MeCTy HaXOXIECHUST KIIMEH-
Ta, TO CWJBHO BO3PacCTalOT HaKJIaAHBIE PacXOObl U OTCYT-
CTBYeT (DaKTOp <«POMOHBIX CTE€H», YTO MHOIAA HEeMaJOBaXKHO.

IIpu mOArOTOBKE IMPOEKTOB IOIOBOPOB HAJ0 TaKXe Y4YU-
TBIBaTh OCOOCHHOCTH HE TOJIPKO TpakgaHCKOTO, HO M JAPYIUX
oTpacjeil TIpaBa, HampuMep, 3aKOHOIATEIbCTBA O BATFOTHOM
peryJMpoBaHMY, HAJIOTOBOTO 3aKOHOIATEILCTBA, TPeOOBaHMIA
HOPMATUBHBIX aKTOB, PEryJMPYIOIIMX IOPSA0K OyXrajarep-
ckoro ydyera. MrHopupoBaHme IaHHBIX ITOJIOXKCHUNA MOXKET
TIPUBECTH KJIMEHTA K CEPhe3HBIM (DMHAHCOBBIM ITOTEPSIM, KO-
TOPBIX MOXHO OBUIO OBl MOpPOM M30eXaThb IIyTeM He3Ha4u-
TEJIbHOTO M3MEHEHUSI YCIOBUI 3aK/II0YaeMbIX JIOIOBOPOB, M3-
MEHEHUs XapakTepa CIeJKd WIM' JaXxe OoTKaza OT Hee, eciu
PUCK BEJHK.

VYkazanHbIe (MHAHCOBBIE MOTEPU MOTYT OBITH BBI3BAHBI
nprYMeHeHUsI (PUMHAHCOBBIX CAHKIMA CO CTOPOHBI HAJIOTOBBIX
OpPraHOB, OPraHOB BaJIIOTHOTO KOHTPOJISI U APYIMX KOHTPO-
JIMPYIOIINX OPTraHOB.

IIpu 3akiouUeHWM CHOEIKK O0co00e BHUMAaHHUE CJeayeT 00-
pallaTh Ha BO3MOXHOCTh ONTUMM3alMM HaJIOTOOOJIOXEHUS,
€CJIN 3TO BO3MOXHO.

INpucrambHOE BHUMaHUE CIENYET YAECIWUTH ITOPSIIKY WC-
MOJIHEHUsI YCJIIOBUIl IOroBOpa, T.€. IIPOLEAype pPyOeXKHOro
KOHTpPOJIsI, (CpOKM, BpeMsl U MECTO COCTaBJICHUSI aKTOB IIpH-
eMa-Tiepeladyd TOBAapOB MJIM padOT, OTpaXeHWe KayecTBa U
KOJIMYECTBA TIOCTYIMMBIIETO TOBapa M T.I.).

OmmoOKM MOTYT YacTO BO3HMKATh, KOTJA TIJIATEX WM OT-
rpy3Ka TOBapOB IIPOM3BOIUTCSI TPETHUM JIMIIOM 3a KOHTpa-
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reHTa, JIMOO MO yKa3aHWUIO KOHTpAareHTa KJIMEHT OCYIIEeCTB-
JIIeT TIaTeX WM OTrpy3Ky TOBapoOB TPETheMy JIMILY, U B
WHBIX CIydYasx, KOIrJa B pacyeTax M IIpyueMe-Tiepenade ToBa-
poB (paboT, yCayr) 3aJeiiCTBOBaHbLI TPEThM JIMIIA, HE SIBJISIO-
IIMeCs CTOPOHOM MO CHEJIKE, 3aKJIIOYEHHON KJIMEHTOM C KOH-
TPareHTOM.

B cBsi3u ¢ 3TMM M3 comepXKaHUS JOKYMEHTOB, ITOATBEPK-
nJaommx ¢akT oIuIaThl M IIprUeMa-Iiepenadyr TOBapoB (padorT,
YCJIyT) MO IOTOBOPY, OOJDKHO CJIEAOBaTh, IO KaKOMY JOTOBO-
py (IOIMOJHUTEILHOMY COIJIALICHWIO) U KaKWe TOBaphbl (BbI-
MOJIHEHHBIE Pa0OThI, YCIYIM) ObLIM OTIPYXKEHBI (BBIITOJIHE-
HBbI) WJIM OIUIaYe€Hbl M Ha OCHOBAaHWM KaKOTO IMMCHMEHHOTIO
yKa3aHus KOHTpareHTa. DT0 M30aBUT OT TPYIHOCTEH M JIWIII-
HMX (PUHAHCOBBIX MOTEPb MPU MCIOJHEHUU JOTOBOPHBIX 00SsI-
3aTEJIbCTB.

YyacTvie ¥ nMpoBelieHHE TEPErOBOPOB
C KOHTpareHTaMM KJIHEHTA

ITpuBnedyeHre agBoKaTta K y4yacTHIO B MEperoBopax C KOH-
TpareHTaMM KJIMEHTa I10 BOIIPOCY 3aKJIIOYEHUS COTIJIAIlleHUS
(moroBopa), IOpsIIKa €ro BHIIIOJHEHUS U T.I1. TO3BOJISIET KIIH-
EHTY TOJIYYUTh MPABOBYIO MOMOIIb HETOCPEICTBEHHO U Cpa-
3y, 4TO, €CTeCTBEHHO, ITOMOXKET M30eXKaTh OIIMOOK M HEeoO-
XOOUMOCTH WX HCIIPABJISATb.

[TpuBneyeHHOMY K TEpEroBopaM aIBOKaTy HEOOXOAMMO 3a-
paHee 03HAKOMMWTBCSI C MMEIOIIEICS JOKYMEHTAIMel, OCyIle-
CTBUTH €€ MPABOBOM aHAJIMW3 M Ha €r0 OCHOBE IIPEHOCTAaBUTh
CBOU MpPEIJTOXKEHUS.

B xonme BemeHUsI IEperoBOPOB MOXKET BO3HUKHYTH CHUTYya-
LS, TIPU KOTOPOIl HEeoOXomuMO 3aTpeboBaTh OT KOHTpParcH-
Ta JOMOJHUTEIBHYIO MH(POPMALIMIO WU JOKYMEHTHI. [1pu 3TOM
11eJIeCOO0pa3HO OTJIOXUTh MEPEroBOphbl A0 cOOpa Bcell MH-
(opmanum, T.K. €€ OTCYTCTBHME MOXKET IPUBECTH K OIIMOKE.
B mensax ee MCKIO4eHUST HEOOXOOMMO IMPOBECTU KOHCYJIbTa-
LIMM CO CHeLUalMCTaMU M HaWTU HauOojiee OINTUMAJIbLHBIN
BapyaHT PEILICHUH.

Jns Havajia MeperoBOpoB C KJIMEHTOM HEOOXOAMMO Orpe-
JCJINTD 3amadyu, PCIICHUSA KOTOPBIX HCO6XOZ[I/IMO IIOGPITBCH B
pe3ylibTaTe IleperoBopoB. Jlajee HeOOXOIMMO OIIPEACIUTh
IPaHUILI YCTYIIOK, Ha KOTOPbIE MOXHO ITOMTH KIIHUEHTY IJIS
MOJIyYEHUs pe3yjbrara, a TaKXKe TpaHULbl U MPUHLUITNATb-
HBIC TTO3NIMUN, KOTOPHBIC HOJI>KHBI OBITb HEU3MEHHBI IIpu JIro-
ObIX YCJIOBMSIX.

[Ipu mocTKeHWM IIOJOXUTEIBHOTO pe3ybTaTra Iepero-
BOPOB IIO0 AOCTUTHYTBIM ITyHKTaM COTLJIAIICHUS KeJaTeIbHO
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0OpPMUTb KX MUCBMEHHO B BMJIE MPOTOKOJA WJIM TpeaBapu-
TEJIbHOTO comiallieHusl. DTo MPUAACT MeperoBopam OOJbIIIYIO
COJIMAHOCTh W YOEOUT KOHTpareHTa B KeIaTeJbHOCTU JOCTHU-
>KEHUsI ycIiexa TeperoBopoB BalllUM KJIMEHTOM.

Ilpu BemeHVM TEPEroBOpoB HEOOXOAMMO TMOMHUTH O COOIIO-
JeHNM KOH(UACHIIMATBHOCTH, T.K. TIPU 3TOM MOTYT MCITOJIB30-
BaThCcsl KOH(MUIECHIIMATIbHBIE CBEACHUS, pa3iallleHue KOTOPBIX
MOXeT ObITb BO Bpel KJIueHTy. Jlo Hauyajga MeperoBopoB 3TH
BOMPOCHI HEOOXOAMMO OTOBOPUTH M, €CJIM BO3MOXKHO, 3aKJII0-
YUTh MUCBMEHHOE COIVIAllieHNe O KOH(MPUICHIIMATbHOCTH U HEenC-
MOJIb30BaHUM 3TOM MHQOpMAIMKU, €CU MepPeroBOpbl HE 3aKOH-
yaTcsl TMOANMCAHWEM COIJIAIIeHMsI TI0O BOMpOCaM TeperoBOpOB.

B cornamienun o KOHGUAEHIIMATLHOCTU JOKHO OBITH OIT-
peliesieHO, KakKuhe JNOKYMEHTBI MepenaroTcs s NpeaBapuTesb-
HOTO M3Yy4YeHHUs] M KaK JOKHO C HUMU TMOCTYIUTb BIOCIEN-
CTBUU.

Yrto cremyeT MOHUMATh IMON TEPMUHOM <«MHGbOpMaIs»?
O6patuMca K cr. 2 ®enepanbHoro 3akoHa or 20 deBpaig
1995 1. Ne 4-®3 «O6 uHbopmauu, UHOOPMATU3ALUN U
3allluTe MHGOpMaALIUU».

Ilon TepMuHOM <«MHMOpPMALIMSI» MOIYT IMOHMMATLCS CBele-
HUs 00 00beKTaX MHTEJUIEKTYaJIbHOW COOCTBEHHOCTH, B yac-
THOCTU, MH(bopMaLUs 00 00beKTax MPOMBILIIEHHON COOCTBEH-
HOCTU (M300peTeHusl, TOoJIe3Hble MOIEIU, MPOMBIILICHHbIE
o0pa3sikl), MHPOpMALUS O CeKpeTax IPOM3BOJCTBA, HOBBIX
pPEUIEHUSIX U TEeXHUUYECKUX 3HaHUSAX (HOy-Xay) M Ipyras WH-
dopmanus o auuax, npeamerax, (akrax, COOBITUSAX, sIBIe-
HUSX U TIpolieccax, CTaBIllasi M3BECTHOWM CTOpOHE B XOie Mpo-
BEICHUSI TIEPETOBOPOB.

3akiIoueHue TOJOOHBIX COIJIAIIEHWH He HaeT rapaHTUuu
HepasrjiallieHusl TOoJyYeHHOW B XOle IMeperoBopoB MHMOp-
MallMM, OJHAKO B CiIydyae MCITOJIb30BaHUs TaHHON WH(OpMa-
MU B yiIepd KIMEeHTY (akT 3akloueHUs YKa3aHHOTo Co-
IJIallleHWs] MO3BOJISIET MPeabIBUTh KOHTPAreHTYy COOTBETCTBY-
IolllMe MpeTeH3ur, AoKa3aTh caM (hakT nepeaauyd MHGopMa-
MM KOHTpAreHTy (ero IpeacTaBUTENISIM) U TOCTaBUTh BOII-
poc B cyle O NMPUYMHEHUM KaK MaTepuajbHOro, Tak U MO-
pajlibHOrO Yyuepba.

YuyacTrie agBOKaTa B BBIOOPE OPraHM3aANMOHHO-TIPABO-
BOii (hopMBI CO3MaBacMbIX CYOBEKTOB TpeANpUHUMATEIb-
CKOM MesITeTbHOCTH.

Br16op opraHM3aliMOHHO-TIPAaBOBOM (GOPMBI CO3MaBAEMOTO
IOPUINYECKOTro JIIla MMEET BaKHOe 3HAaYeHMs HJIs BCeil ero
e TeTBHOCTH.
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Cnenyer ompenenvTb YCJIOBUS CO3JaHMSI NAHHOTO IOPHIU-
YEeCKOro JIWIa, POJib, KOTOPasi OTBOOWTCSI KJIWEHTY B YIIpaB-
JIECHUW JAaHHBIM IOPUANYECKHAM JIAIIOM IO OTHOIIEHWIO K ApYy-
TUM YYpenuTesasiM (WIM aklMOoHepaMm), a TakXe IeJu €ero
CO3MaHMSI, BUI JNESITELHOCTH M T.II.

IOpunuueckoe U0 MOXET TpeceaoBaTh U3BJIeUEHUE TTPU-
ObUTM B KAaueCTBE OCHOBHOM 1€/ CBOEH NEsITETbHOCTU (KOM-
MepUyeCKre OpraHM3alni) 00 HEe WMETh WU3BJICYCHUS IIpU-
ObUIM B KAueCTBE TAKOW LIEMW U HE PACTIPEIENSATh IMONYy4eH-
Hyl0O TpPUOBUTL MEXAY YJYaCTHUKAaMU (HEKOMMEpPUYECKUE opra-
HU3aIUN).

CylleCcTBYIOT OIpeleieHHble pa3jiuuusl B IPaBOOTHOLIE-
HUSIX MEXIY YYPEAUTEISIMU TPU CO3JAaHUM KOMMEPUYECKUX
opraHuzauuii B (opMe XO3sIMCTBEHHBIX OOIIECTB, HaubOojee
pacIpOCTPaHEHHBIMA W3 KOTOPBIX SIBJISIIOTCSI aKIIMOHEPHBIE
olIecTea M OOIIECTBA C OrPaHWYEHHOW OTBETCTBEHHOCTHIO.

Ot BbIOOpa OpraHM3allMOHHO-TIPaBOBOI (hOpMbI OyneT 3a-
BUCETh «BEC» KJIMEHTA TpPU MPUHSATUU pelieHus. Eciu kiu-
€HT 00JiafaeT HeOOJbIION A0Neld MMYIIECTBEHHBIX TMpaB B YC-
TaBHOM KAaIlUTaJIe CO3[ABAEMOTO IOPUIMYECKOTO JIWIA, IeJie-
COO0Opa3HO C€O3[aBaTh HE AaKIMOHEPHOE OOIIEeCTBO, a o0OIie-
CTBO C OTpPaHUYEHHOW OTBETCTBEHHOCTHIO, MOCKOJbKY II. 8§
ct. 37 PenepanpHoro 3akoHa ot 8 despais 1998 1. Ne 14-D3
«00 oOlecTBaXx € OrpaHUYEHHON OTBETCTBEHHOCTbIO» Mpe-
JlyCMOTPEHO, 4YTO pelIeHHne O0OIIero cobpaHuUs MO HEKOTO-
pbIM BOIpOCaM TNPUHUMAETCS YYaCTHUKAMM TOJBKO €IMHO-
IJJaCHO, M OT Balllero KJMeHTa OyneT 3aBUCETh OKOHYaTeJb-
HOE pElIeHMe, T.K. Balll KIWEHT, WMEIONIMN JaXe HE3HAYU-
TEJIbHBIA TPOLEHT Y4acTUsl B OOLUIECTBE C OrPaHUYEHHOM OT-
BETCTBEHHOCTBIO, MOXET OJOKMPOBaTh MPUHSITUE PELICHUS
o0111ero coOpaHusI MO YCTAHOBJEHHBIM BOIIPOCAM.

Br100op Takoit opraHM3allMOHHO-TIPAaBOBOM (POPMEBI, KaK 00-
IIECTBO C OrPaHMYEHHOM OTBETCTBEHHOCTHIO, B OTJIMYHUE OT
aKIMOHEPHOIO OOIIeCTBa, MO3BOJISIET HE OCYIIECTBIISITH IIOC-
Jie TOCYTapCTBEHHOU perucrpauuu OpUAMYEecKOro JIMIa Moc-
JIEAYIONIYI0 PETUCTPALMIO IPOCMHEKTa SMUCCUU LIEHHBIX Oy-
Mar, a cpasy IIPUCTYIIUTh K padoTe, YTO B HAIllEM IOBOJILHO
OIOPOKPAaTUYECKOM TOCYIApCTBE HEMAJOBaXKHO.

OnmHako MpY OpraHU3alMOHHO-TIPaBOBOM (opMe B BUIE aK-
LIMOHEPHOTO OOIIIeCTBA O0JIeryaeTcs IPOLIECC Tepelayr MUMyIIe-
CTBEHHBIX TIPaB, YIOCTOBEPEHHBIX AKIUSMU, MEXIY AaKIIAOHE-
paMHu, a TakXe C y4acTMeM TPETbUX JIWII, ITOCKOJIBKY JaHHasI
rnepenaya Takke He TpeOyeT TrocydapCTBEHHOW perucTpaiuu
W3MEHEHUM B YYPEAMTEIbHBIX TOKYMEHTAaX, 4YTO MMEET CBOM
IUTIOCHL.
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OgHMM W3 OCHOBHBIX OTJIMYWI TaKOW OpraHW3allMOHHO-
IpaBoOBOM (POpPMBI, KaK OOIIECTBO C OTpaHMYEHHOW OTBET-
CTBEHHOCTBIO, OT aKIIMOHEPHOIO OOIIECTBA SIBJSIETCS BO3MOXK-
HOCTh BBIXOJA y4YacTHMKa ,M3 COCTaBa JaHHOrO oOIlllecTBa U
UCTPeOOBAaHMS YacTWM MMYIIECTBA OOIIECTBA, COOTBETCTBYIO-
IIEH €ero ojie B YCTaBHOM KaIlhTaje.

B 3aBucuMocTH OT Liesdeid M 3agad 110 ONTUMMH3ALMU HaJIo-
roo0JI0XEeHHMSI MOTYT TakKxKe CO3[aBaThCsl OpraHU3alliM, UMEIo-
1IMe OIpeNe/iCHHbIE OpraHU3allMOHHBIE OCOOCHHOCTH, HaIlpu-
Mep, OpraHM3allii, VMMEIoIIe B IITaTe PaOOTHUKOB-WHBAJIM-
JIOB, CO3IaHHbIE OOIIECTBEHHBIMU OpTaHU3aLUsSIMU WHBAIWIOB,
OTBEYAKOLIEe KPUTEPUSIM CYObEKTa MaJIoro IpeanpuHUMAaTe/Ib-
CTBa [IJIs TIepexola Ha YIIPOLUEHHYIO CHUCTeMYy HaJloroo0Jioxe-
HMS, y4eTa U OTYETHOCTM, a TakXke B psAe APYIuMX CIydaes.

Crenyer TakKe OIPEICTUTh MECTO PETMCTpalliv IOpUIN-
YeCcKOro JIMma, T.K. WHOTOA CO3JaHWe MPeanpUusiTUii B od-
LIIOPHOM 30HE ITOMOraeT MMHUMU3KUPOBATh HAJIOTr0O0OJOXKEHHUE.

Jltobast opraHM3alMOHHO-MPaBoBasi opMa IOPUIAYECKOTO
JIMla UMEET KaK CBOM MHUHYCHI, TaK U CBOM ILIIOCHI.

Hx Bce HeoOXoOMMO MCCJeNOBaThb U IPEACTABUTH KIUEHTY
OOBECIMHEHHBIN MPABOBOM WM KOHOMMYECKWI aHaIM3, T.e. K
IaHHON OlieHKE HeoOXOOMMO MOAKJIIOUMTH CIIelUalucTa B 00-
JJaCTU SKOHOMMUKH.

IIpencraBieHne WHTEPECOB KJIMEHTA AJABOKATOM
B HAJIOTOBBIX OpPraHax.

C npunsatuem HamoroBoro Komekca 3HAaYMTEIBHO pPACIIM-
puIMCh IIpaBa HajJoromjatejablnvka. Hamoromnateabliuky
JTAaHO MPaBO IOpyYyaTh MPEACTABIEHUE CBOMX UHTEPECOB YIIOJ-
HOMOUYCHHBIM TPEACTABUTEISAM — KaK IOPUINYECKUM JIMIAM,
Tak U dusmyeckuM. [is amBoKaTypbl 3TUM OTKPHITO 00-
IIMPHOE TI0JIe ACSATEIbHOCTU.

C HajororiaTebIINKOM HEOOXOAMMO 3aKIIOUYUTHL JOTO-
BOp O MPEICTAaBJICHWM €ro MHTEPECOB B KayeCTBE YIOJIHOMO-
YEeHHOro IpeacraBuTtelsis. Hamumuue B 3TOM KadecTBE alBOKa-
Ta TO3BOJISIET HAJOTOIUIATENbIIMKY W30eXaTh psifa OIIMOOK,
COBEpIIaeMbIX MM Ha TMEPBOHAYAIILHOM 3Talle MPOBEPKU, U
BbIpaOOTaTh MPABUJIBHYIO MPaBOBYIO ITO3UIIMIO IO BOIPOCAM,
MOCTaBJACHHBIM HAaJIOTOBBIMKM OpraHaMMu.

VYcnyru, cBs3aHHBbIE C TIPENCTaBICHUEM WHTEPECOB 3aKa3-
YMKa, OKa3bIBacMbIC aJIBOKATOM B KayeCTBE YITOJITHOMOYEHHO-
IO TPEICTAaBUTENsI, MOTYT OCYIIECTBISTHCA B (hopme:

— TMPaBOBOIO aHajauW3a HaJOTOBBIX CHUTYyallMil, KOTOpPBIE
BO3HUKAIOT Yy KJMEHTA MPU OCYILISCTBJICHUU UM (PUHAHCOBO-
XO3SUCTBEHHOU NEATEIBHOCTH;
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— Ja4yu KOHCYJbTalUMi IO BOMpPOCAM HaJOrOoO0JIOXEHMS;

— OINTUMM3ALMM HAaJIOTOOOJIOXEHHUS IyTeM BbIOOpa COOT-
BETCTBYIOIIMX BUIOB JOTOBOPHBIX OTHOIIEHWN C KOHTpareH-
TaMu (KakK IIpM 3aKJII0OYEHWM OO0TroBOpa, TaK M C IIOMOIIBIO
W3MEHEHUsI YCJIOBUI yXe 3aKII0YeHHBIX JOTOBOPOB), HauboO-
Jiee BBITOJHOIO OMpEAeSIEHUsI COocTaBa 3aTpaT, BKIIIOYAEMbIX
B Ce0ECTOMMOCTb, a TaKXK€ C IOMOIIbIO OIPEAESIEHUST CIIOCO-
00B BelmeHUsST OyXTraJITepCKOro ydeTa, ITO3BOJISIONIMX 3aKOHHO
YMEHBIIIUTL HajloroobaraeMyio 06a3zy, WM MHBIMU CHOco0a-
MU;

— OCYIICCTBIIEHUSI 3alllUTHl W IIPEICTaBICHUsT MHTEPECOB
3aKa3uMKa (KJIMEHTa) B OTHOIICHMSIX C HaJOTOBHIMU OpraHa-
MU (TaMOXEHHBIMU OpraHaMH, OpraHaMM TOCYIapCTBEHHBIX
BHEOIOKETHBIX (POHIOB), MHBIMUA YYAaCTHUKAMM OTHOIICHUA,
PETYIMPYEMBIX 3aKOHOIATECTBOM O Hajorax M coOopax.

OT0 KpaTKWil U NajJeKo He MOJHBIA IepeYeHb YCIyr, KO-
TOpbIE agBOKAT MOXET IIPEIJIOXUTh MpPEeAIpUHUMATEIIM B
atoit cepe. Ilpu ocyliecTBIeHMU OJaHHOW AESITEIbHOCTU He-
00X0MMMO Tapajule/ibHOE TPUBJICUEHUE IS KOHCYJIbTAllMid
crneuMaarcTa, OyxraiaTepa, CBEOyIIEro B BOIIpOCax HaJIOro-
O0JIOXKEHMSI, WU ayauTopa.

IIpencraBienre aABOKATOM MHTEPECOB CyOHEKTOB
NpPeINPpUHUMATEILCTBA B MX OTHOIIEHUSIX
C MPaBOOXPAHUTEIHLHBIMA OPraHaMH

B »ToM maparpacde MbI paccMaTpUBaeM BOIIPOCHI MOPsIIKA
B3aMMOJICHCTBUSI C TTPaBOOXPAHUTEIBHBIMM OpraHaMy Ha CTa-
INU TIpOBEepOK (T.e. IO BO3OYXKICHMSI, paccileIOBaHMUS Yro-
JIOBHBIX JIEJT).

[IpaBo pasIUYHBIX MTPABOOXPAHUTEIBHBIX OPTaHOB Ha
MPOBEJCHNE MPOBEPOK HAa MPEAMET BBISIBJIEHUSI YTOJIOBHO Ha-
Kazyemoro JessHusl (B TOM 4YMCJIe U CBSI3aHHOTO C TIPearpu-
HUMAaTEeJIbCKON NesSTeIbHOCTRIO) TIpeaycMoTpeHo cr. 109 VYro-
JIOBHO-TIponieccyabHoro komekca PCOCP, a Takxe crieln-
aJbHBIMM HOPMaMU, PErIAMEHTUPYIOIIUMU AeSTEIbHOCTh TEX
WM MHBIX MPaBOOXPAHUTEJbHBIX OpPraHOB, HaIlpuMep, 3a-
KoH P® ot 21 maprta 1991 r. Ne 943-1 «O HaJOTrOBBIX
opranax Poccuiickoit Penepauun», 3akoHom PP or 18 am-
peast 1991 r. No 1026-1 «O munuuuun», POenepalibHbIM 3a-
KoHOM OT 12 aBrycra 1995 r. Ne 144-P3 «O06 ornepaTUBHO-
PO3BICKHOU JeTeIbHOCTH».

IpaBooxpaHUTEIbHBIE OPTaHbl OCYILECTBISIIOT TUIAHOBBIC
W BHEIUTAHOBBIE MPOBEPKU AESATCIIBHOCTH OpTraHU3aluii, yd-
peXIEHNI B LESIX BBISIBJIEHUS MPU3HAKOB MPECTYIVIEHUI B
cepe SKOHOMUKMU.
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Takuve mpoBepKU HEPEeIKO CBS3aHbI C UIBITUEM M3 TTOMe-
IIEHUST OpraHM3alliu, YYpexXAeHUsS NOKYMEHTAllMU, a TakKxke
WHBIX HOcUTesedl MHbOpMalMU, YTO MOXET CYIIECTBEHHO 3a
MOCJEAYIONIYI0 NeATeIbHOCTh OpTaHU3alUu M Jaxe co3aaTh
peaIbHYIO YTpO3y TMOJHOTO MpeKpalleHus JesTeIbHOCTU (Ha-
MpUMep, NpPU U3BATUU B OAHKAX M JIPYTUX KPEOAUTHBIX Y4-
pEXIEHUsX CcolepXKallleiicsi Ha JeKTPOHHBIX W APYIrUMX HO-
cutenssx UHdopMalMyM o KJIMEeHTax M uMHbopMmaluuu o0 yde-
T€ MPOBOJVMBIX PACUYETOB).

HeobxomquMo mpemToXuTh CyObeKTaM MpearpUHUMATEb-
CTBa 3aKJIIOYUTh JOTOBOP, B COOTBETCTBMU C KOTOPBHIM aiBO-
KaT TMpUHUMAaeT Ha cebs 0053aTesIbCTBO IO MPENCTaBICHUIO
MHTEPECOB OpraHM3allMM, B TOM YKCJEe U B XOJE IMPOBEPOK,
MPOBOAUMBIX TPABOOXPAHUTEIbHBIMU OpraHaMU.

JesaTeIbHOCTh aJBOKaTa Ha 3TOW CTaAMM OCOOEHHO BaxKHa,
MOCKOJIBKY €ro ydyacTue TO3BOJIUT KIMEHTY u30exaTh psiia
OIIMOOK, KOTOpBIE BITOCJIEACTBUM OYIyT TPYAHOPA3PEIIUMBI.

OCHOBHYI0O OTBETCTBEHHOCTb 3a NeSITeIbHOCTb OpraHu3a-
LIMM HECYT PYKOBOJOWTEIb W DJIaBHBINA Oyxraiatep. D10 cBsi3a-
HO C Te€M, YTO MMEHHO 3TH JIMIIa, KaK IMpaBUO, MOAIMChIBa-
10T JOKYMEHTBI, MOJrOoTaBlMBaeMble B Tpoliecce (PUHAHCOBO-
XO3SICTBEHHOU NeSITeIbHOCTA OpraHM3allui, W BIANEIOT Hau-
Oosiee TOTHOU MHMOpPMaIE 0 JTaHHOU NEesITeIbHOCTU, B CBSI-
34 C YeM MOpUIMYEecKas 3alluMTa B TEPBYIO Ovepelb IOJDKHA
ObITh ODOEcrieyeHa MMEHHO 3TUM JulaM. B 3Tux iensx aaH-
Hble JOTOBOpPHI (COTJIallIeHUs])) MOTYT 3aKJalouyaThCsl KakK OT
WMEHU KJIMEHTA, SIBJISIIONIETOCS IOPUANYECKUM JIUIOM, TaK U
OT MMEHU KOHKPETHOro (U3MYecKolo Julia (PyKOBOIUTES
opraHuzaluu, rjaaBHoro Oyxraitepa). [lpu sToM B mepBoMm
cydyae aaBoKaT OyaeT BBICTYINaThb KaK TMpencTaBUTENb oOpra-
HU3alMU, a BO BTOPOM — KaK MPEICTAaBUTE]Ib KOHKPETHBIX
bu3nYecKux JUII.

IIpaBo BOCHOIB30BaTHCS TIOMOIIBIO amBOKaTa Ha CTAIMH
MpoBeieHUs TTpoBepku NoATBepxKAaeHo IlocraHoBneHnem KoH-
crutynmoHHoro cyma P® ot 27 utons 2000 r., corjacHo
KOTOPOMY HE IOITyCKaeTCs OrpaHWYeHHe ITIpaBa Ha IOCymeO-
HBIX CTaIMsIX YTOJNIOBHOTO CYIOIPOM3BOACTBA ITOJTb30BAThHCS
MOMOIILIBIO aBOKaTa (3alllMTHUKA) BO BCeX CJydasx, Korma
npaBa M CBOOONBI JIMIA CYLIECTBEHHO 3aTparMBaloTCsl WIU
MOTYT OBITh 3aTPOHYTHI AEWCTBUSIMHU M MEpaMH, CBSI3aHHBIMU
C VTOJIOBHBIM TIpECIICIOBAaHUEM.

Ecnu IMMPpaBOOXPAHUTCIIbHBIC OpraHbl IPENIATCTBYIOT OO-
IyCKy aJBoKaTa KaK YIIOJTHOMOYEHHOTO IIPENCTAaBUTENSI Ha
TIPOBEPKY, TO STH UX NEHCTBUS KIacCU(PHUIIMPYIOTCS KakK Tpy-
0oe HapyllleHMe 3aKOHa, CYIIECTBEHHO OTrpaHM4YMBalollee Mpa-
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Ba JIII Ha 3allUTy, U BIOCJIEACTBUU, MPU MPOU3BOJACTBE Yro-
JIOBHOTO Jeja, yKa3aHHbIe OOCTOSITEJIbCTBA MOIYT OBITH HC-
MOJIb30BaHbl KaK OCHOBaHME K IPM3HAHUIO JTOKA3aTEJIbCTB U
CBEICHUI, TIOJYYCHHBIX C HapylIeHUEeM 3aKOHa, He MMEIOIIM-
MU IOpUANYECKOW cuibl. OHM He MOTYT ObITb IOJIOXEHBI B
OCHOBY OOBMHEHHUSI, a TaKXK€ MCIOJb30BaThCS IJIsI JOKa3blBa-
HUSI OOCTOSITEILCTB IO YTOJIOBHOMY MEIy.

OCHOBHEIM HapyIIeHHEM, KOTOpPOe OOITyCKAeTCs IIPaBOOX-
paHUTEIbHBIMU OpraHaMu MpPU MPOBEACHUM MPOBEPOK, SIB-
JIS€TCS COBEPIICHUE MPOLIECCYAbHBIX OEWCTBUU, KOTOPBIC
MOTYT OCYIIECTBIISITbCS TOJIBKO II0CT€ BO30YXXIEHUSI YIOJIOB-
Horo nena. COITIacCHO YroJOBHO-IIPOLIECCYATbHOMY 3aKOHOMA-
TEJTbCTBY, A0 BO30YXIEHUS YTOJOBHOTO Jefla MOXET IpOu3-
BOIUTHCS JIMIIIb OCMOTP MeCTa MPOUCIIECTBUS.

AIIBOKaTy cjeayeT B TIEpBYIO ouepenb OOpaTUThb BHUMa-
HUE Ha:

— odopMieHre HaajexamuMm 00pa3oM MOJTHOMOYUE HOJ-
>)KHOCTHBIX JIMI] IPaBOOXPAaHMUTEJbHBIX OPraHOB Ha TPOBEIE-
HHUE TIPOBEPKU;

— JIOJDKHOCTHOE TIOJIOKEHWE JIWI], TPOBOASIIUX IPOBEp-
Ky, UX (haMUJIUU U MECTO CIIYKOBbI;

— HaJIMYMe COOTBETCTBYIOIIMX TMOCTAaHOBJIEHUI Ha IpPOBE-
JIEHUe TeX WM WHBIX ACUCTBUII (OOBICK, BBHIEMKa W T.I.);

— TMPUCYTCTBUE HE3aMHTEPECOBAHHBIX ITOHSITBHIX TPU MPO-
BEICHUM OCMOTpA MOMEIIEHUI, TOKYMEHTOB 1 IIPEAMETOB I
BBIEMKHU ITOKYMEHTOB M TMPEAMETOB M COCTaBJICHUE IIPOTOKO-
Jla, B KOTOpbIii HEOOXOAMMO BITMCBHIBaTb KaXKIbIi JOKYMEHT
OTIEJIbHO, a B cllydyae OOHapy:KeHUsI HapylleHWH UX HeoOXo-
JIMMO TakKXKe BITMCAaTh B IIPOTOKOII,

— HaJM4Me, IPEeIoCTaBJIeHUE B CIydae BbIEMKU IJOKYMEH-
TOB ¥ TIPEAMETOB KOIMU ITPOTOKOJA, ITOANMCAHHOTO JOJDKHO-
CTHBIMU JIUIIAMU TIPABOOXPAHUTEIBLHOTO OpraHa, TMOHSTHIMU
U JIpYTMMU TIPUCYTCTBOBABIIMMU JIUIIAMU;

— HeoOXOOMMOCTh 3asIBICHMsI XOomaTalicTBa 00 M3rOTOB-
JIEHUM KOMU C JOKYMEHTOB IPM UX UIBIATUU;

— 00513aTeTbHOCTh MTPOBEAECHMSI OCMOTPA U BHIEMKM B IPU-
CYTCTBUM JIMI1Ia, B OTHOIIEHWMH KOTOPOTO IIPOBOIMTCS IIPO-
BEpKa;

— BO3MOXHOCTh OTKa3a JOJDKHOCTHBIX JIMII OpraHM3alvuy
OT Jayy OOBSICHEHMI M IMOKa3aHWil, COIJIACHO IOJIOXECHUSIM
ct. 51 Koncturyuuu P®, mpegycmaTpuBalolieii, 4To HUKTO
He 00s513aH CBUIETEIbCTBOBaTh MPOTUB Ce0sI Camoro.

BeimonHeHre 3TUX yCIOBUIA MO3BOJIUT M30€XaTh OLIMOOK,
KOTOpbIE MOTYT NPUBECTU K HEMPaBWJIbHOW IPAaBOBOM OLICH-
K€ IeITeJIbHOCTH KJIMEHTAa M MMETb CEepPbe3HbIE ITOCIIEICTBHSI.
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FNABA 17. ADBOKATYPA B SAPYBEXHbIX CTPAHAX
(HA NPUMEPE TEPMAHUU, CLUA, ®PAHLUMN)

AIBOKATCKYIO NIesSTeJIbHOCTh M paboTy amBoKaTtypbl B Poc-
CMU JIydllle BCErOo paccMaTpuBaTb 4epe3 IIPU3MY OIIbITa YCT-
poiCTBa anBOKATypbl B NIPYTUX CTpaHax.

HM3ydyeHue cucteM amBOKaTypbl B 3apyOeXHBIX CTpaHax
MOMOraeT TakXe IIPOTHO3MPOBATh Pa3BUTHUE WHCTUTYTA ai-
BOKaTyphl B Hallleii CTpaHe, Jyyllle ITOHWMAaTh LEIM, 3adadyu
MAaHHOTO WHCTUTYTA, SIBJSIONIETOCS YacThbIO IMPABOBOM KYJb-
Typel. OT ero pa3BUTHUS 3aBUCUT M Pa3BUTHE CaMOM IIPaBO-
BOU KYJIbTYpBHI.

17.1. ApBokatypa B lepmaHun

B I'epmanuu nesTeIbHOCTh M IIOCTPOCHUE aIBOKATyphl per-
JIAMEHTUPYET CIElMaIbHOE 3aKOHOJATEIbCTBO.

BOro DenmepanbHBIl 3aKOH 00 agBOKaType, IPHUHSITBIN
1 aBrycra 1959 r., u @enepanbHOe MNOJOXEHHE OO0 OILIaTe
yCIyr amBokatoB, npuHsToe 26 uiong 1957 r. CornacHo To-
CyIapCTBEHHOMY IOrOBOpPY 00 3KOHOMMWYECKOM, BaJIOTHOM M
colmajabHOM coto3e, mnoanucaHHoMy mexny PPl u [JIP n
BCTynuBlIeMy B cuiay ¢ 1 wutwong 1990 r., Ha TeppuUTOpUU
obBiIeit ['JIP cranu mpumensaTbess 3akoHbl DPI. Cooter-
CTBEHHO B HACTOSIIEe BpeMs STU 1IBa HOPMAaTUBHBIC aKTa
JIEHACTBYIOT Ha BCeil TeppuTopuu oObemuHeHHOU ['epMaHUU.

Ha apBokatoB B I'epmaHMu BO3IOXEHBI ciaemyiomye (QyH-
KIUU, B cOOTBeTCTBUM ¢ DemepallbHbIM 3aKOHOM:

1) maya coBETOB M KOHCYJIbTalUii (MH(MOPMALIMKM) TI0 I0pU-
INYECKUM BOIIpOCaM;

2) NOpeacTaBUTEILCTBO KIIMEHTOB, BBICTYHAIOIINX B Kade-
CTBE CTOPOH B I'paXkIaHCKOM IIpoliecce (B cylae M BO BHecymeo-
HBIX OpraHax);

3) 3ammTa OOBMHSEMOTO WM ITOACYAMMOTO IO YIOJIOBHO-
My Ieny (3T0 TakxKe cuuTaeTcsl (OpMOil IIpencTaBUTEIBCTBA
KJIMEHTa, HO yXe¢ B paMKax YTOJIOBHOrO Iipoliecca) B Cyie,
W/Wau opraHax cieAcTBUs. B pamkax yrojoBHOro rmpoliecca
aJIBOKAT MOXET BBICTYIIaThb MU B KauyeCTBE IPEICTABUTENS WH-
TEPECOB TOTEPIIEBIIIETO;

4) 3aKOH IIpeIOCTaBJISIET aJBOKATy IMPAaBO 3aKIIOYUTH JI0-
TOBOp C KJIMEHTOM Ha yIpaBJeHUE UMYIIECTBOM ITOCJIEAHETO;

5) amBoKaT MOXET BBITIOJHATh (PYHKIMM IOPUCKOHCYIIb-
TOB, HO IO CITELIMAJIBHOMY JIOTOBOpY, T.K. O(UIIMAJIBHO OH HE
MOXET paboTaTh IOPUCKOHCYJILTOM, B cooTBeTcTBUM ¢ Dene-
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paJbHBIM 3aKOHOM, KOTOPBI oOmpenessieT aaBOKaTypy Kak
«HE3aBUCHMBII OpraH npaBocyvs» (MMeETCs B BUIY IpaBo-
cynde B IIIMPOKOM CMBbIC/IE CJIOBAa — IIpaBOOXpaHUTEJbHAasI
JeATeIbHOCTh, FOCTULINSA).

17.1.1. onymenne K aJBOKATCKOM NMPaKTHKe
B I'epmanum

K agBokaTCKoOi AESATENbHOCTU IOIMYCKAaeTCs TOJbKO TOT,
KTO, B COOTBETCTBUM C 3aKOHOM O CYAOYCTPONCTBE, MOXKET
ObITb TIPU3HAH MPUTOAHBIM K MCIIOJHEHUIO CyIeHMCKMX 00sI-
3aHHOCTel. JIJIsT amBOKATOB M Cylel yCTaHOBJICHBI OIMHAKO-
Bble TpeOOBaHMS K YPOBHIO OOpa3OBaHUS.

Couckareb, UMEIOIINIA BbICILIEE IOPUANIECKOE 00pa3oBaHue,
MOJDKEH MpOCyIIaTh Kypc IpaBa B TeuyeHUMe O CEMECTpOB B
OIHOM M3 yHUBepcuTeToB ['epMaHuu. 3aTeM OH JOJDKEH YCIIeII-
HO cIaTh ABa CIeLUalbHbIX 3K3aMeHa. IlepBblii 3K3aMeH MOXK-
HO Ha3BaTh BBIMYCKHBIM, MOCKOJIbKY CHAETCSI OH B TOM Y4eOHOM
3aBEICHUM, B KOTOPOM OOydJasicsi Oymyliuii Cyabsl MJIM aaBOKaT.
Cremyronmii 3Tall — CTaXMUpPOBKa (OT TPeX C IIOJOBHHOM [0
YyeThlpeX JIET) B OpraHax cyda, IpOKypaTypbl, HOTapuara Wid
afgBokarype. OriaTa CTaXMPOBKM — 3a CYET Ka3HbI (Crelu-
aJbHBIX (DOHIOB 3eMeNbHBIX opraHoB Biacth). [locie okoHYa-
HUSI CTRXXMPOBKM HACTYIAeT BpeMsl IS CAaYd BTOPOrO 3K3aMe-
Ha. DTOT 3K3aMEH IPOBOAUTCS ITOA, 3rMAON MUHMCTepcTBa (YII-
paBJIeHUsI) IOCTULIMY COOTBETCTBYIOIIEH afMUHUCTPATUBHOM Tep-
putopun (3emsi). IMEHHO MUHMCTEPCTBO (yIIpaBieHUE) pa3-
pabaTbiBaeT IporpaMMy 3K3aMeHa U (opMHUpyeT 3K3aMeHallM-
OHHbIC OWJIETBI, M3IACT METOIMYECKUE ITOCOOMS, CO3[acT 3K3a-
MEHAIIMOHHYIO KOMUCCHIO. JTO YK€ He 9K3aMEH Ha 3HaHWUS, a
9K3aMeH Ha IpaKTUYeCKre HaBBIKM, Ha OBJIafeHue mpodeccu-
eit. ChoaBImii ero MOXeT CTaThb M Cymbeil, U agBokaToMm. M3
3TOrO IMpaBWja €CTb OTHO JIMIIb MCKIIOUeHUE: U 0e3 CTaKUpPOB-
KU, U 0e3 9K3aMeHa aBOKATOM MOXET CTaTh IOPUCT, UMEIOIIUH
CTeNeHb MOKTopa mpaBa IepMaHum.

Borpoc o momycke K aaBOKaTCKOW IPaKTHKE pellaeTcst
MUHUCTEPCTBOM (YIpaBlIeHUEM) IOCTHIIMU TOM 3€MJIM, Ha Tep-
PUTOPUM KOTOPOM IPOXUBAET coucKaTesb. OIHAKO pelIeHME
MPUHUMAETCS C YYETOM MHEHUs TEepPUTOPUAIBHON KOJLIe-
ruu agBokatoB. Ilocie TonydeHust XomaTaiicTBa MUHHUCTEP-
CTBO 3ampalliiBaeT MHEHHME KOJIJIESTMM aJBOKATOB OKpyra, B
KOTOPOM 3asiBUTENIb COOMpaeTcsi paborath. MakKCHMAaJbHBIN
CPOK JUJISI TauM OTBeTa — JjBa Mecsia. OgHaKo, €Clid 3a 3TO
BpeMsl KOJUIETHSI HMKAaK He OTpearMpoBajia Ha 3alpoc O ee
MHEHUM TI0 TIOBOAY 3asiBUTEJis, HE BbICKa3alla CBOEro MHe-
HUS, CUATAETCS, YTO BO3PAXKEHUI CO CTOPOHBI KOJUIETUM HET.
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3aKoH 00 aIBOKAType COMEPKUT UCUYESPITBIBAIOIIMIA 1 BeChMa
MOAPOOHBIA (HECATh ITyHKTOB) IIepedeHb OCHOBAaHUIA, IO KO-
TOPBIM COMCKATE/II0 MOXET OBITh OTKAa3aHO B YIOBJIETBOPE-
HUM €ro XojaTaicTaa.

I'paxkmaHuH He OyaeT JOMYIIeH K aJBOKATCKOM IPaKTUKE,
€CIU OH:

— ObUI JUIIeH o perieHuo demepalbHOIO KOHCTUTYLIM-
OHHOIO CyJa OCHOBHBIX TpaxkKZaHCKHX IIpaB;

— TI0 PEeIleHMIO Ccyla JIMIIEeH IpaBa 3aHMMATh ITyOJIUYHbIE
JIOJIKHOCTH;

— pelIeHneM cyga ObUT MCKIIOYeH M3 aIBOKATYPHI,

— pelleHueM IUCUUIUIMHAPHOTO cyda ObUT YBOJEH U3 Op-
TaHOB IIPABOCYINS;

— ObIT OOBMHEH B COBEPILICHUU ITOCTYITKA, HEIOCTOMNHOIO
aTBOKATCKOIO 3BaHUS;

— TIPOTHMBO3aKOHHBIM CITOCOOOM YJacTBYeT B OOprOe ITpo-
THB CYIIECTBYIOIIETO B I'epMaHMU OOIIECTBEHHOIO CTPOS;

— BCJIEACTBUE CBOMX (PM3MYECKMX HEOOCTATKOB WU Cla-
0OCTH TyXOBHBIX CWJI JUIUTEIbHOE BpeMsl OyIeT He B COCTOSI-
HUM HaJjIeXalluM 00pa3oM HCIIOJIHSATH aaBOKAaTCKUEe (DyHK-
VR

— 3aHMMAaeTcsl NesITeIbHOCThIO, HE COBMECTUMOI C IIpO-
deccreil m peryTaumeil agBokara;

— OrpaHMYEH pEeIICHHEM CyIa B IpaBe pPacHOpsIKaThCs
CBOEi1 COOCTBEHHOCTHIO; .

— SBIISIETCSI CyObel MJIM TOCYNapCTBEHHBIM CIIyXKalllMM
(3a MCKJIIOUEHMEM CJlyyaeB, KOrma 3TH (PYHKUMU BBIMOJIHS-
I0TCSl Ha OOIIECTBEHHBIX Hadajax).

AnBOKaT MMeEET MPaBO OCYIIECTBIISTh AIBOKATCKYIO ITpaK-
THKY TOJBKO B OJHOM Cyle, K KOTOPOMY OH IIPHUIIMCAaH.

BosMoxxHO monydeHue paspelleHus] Ha paboTy B OPYTUX Cy-
JaXx, HO TOJIbKO B MHTEpecax MpaBOCYIMsl U B BUIE UCKITIOUECHMSI.

IOpucry, momymeHHOMYy K amBOKATCKOW NESITEJIbHOCTUA B
®enepaabHOM BepXOoBHOM cyne I'epMaHuM, agBoKaTcKas IpaK-
THKa B JIOOOM HIDKECTOSILIEM Cyle 3allpelacTcsl 0e3 KakKuX
ObI TO HU OBLIO MCKIIFOUCHUIA.

17.1.2. Opranm3amus aasokarypbl I'epmMaHuu

Konnerun anBokaToB 00Opa3yloTcsl MO TEPPUTOPUATBHOMY
MPUHIMITY U OOBEAUHSIOT alBOKATOB, MPUITMCAHHBIX K CYOy
OITHOM M TOW Xe 3eMiu. MuHUCTepcTBO (YIpaBlieHHEe) IOCTH-
UM 3eMJIM MOXET JaTh corjlacMe Ha oOpa3oBaHUE BTOPOK
KOJIJIETUM Ha TEPPUTOPUU TAHHOTO OKpyra, HO JUIIb B TOM
cilydyae, Korja KOJMYECTBO MPAaKTUKYIOIIUX TaM aJBOKATOB
npebicuT 500 4YenoBek.
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Bce cymectByronme B 'epMaHuM KOJUIETMM aIBOKAaTOB 00be-
IUHSIOTCT B ennHylo DenepalbHylO0 TajaTy aaBOKAaTOB.

Beiciimm opraHoM KoJiieruM sBJISIETCS oOlee coOpaHue
ee wieHoB. OHO cobupaeTcsi MO MHULMATUBE Mpeacenaress
KOJIJIETUW WM TI0 TpeOOBaHUIO HE MEHEee YeM JeCSITU TPOLIeH-
TOB aJBOKAaTOB, B Hee BXOAAIIMX. Bompockl KBopyMa M IIpo-
LHEAYpPhl PEIIAIOTCA YCTABOM WM MPaBUWJIIaMUA BHYTPEHHETO
pacriopsiika COOTBETCTBYIOIe KoJuiernu. Bce penieHusi o6-
1ero codpaHusi MPUHUMAIOTCST MPOCTHIM OOJILITUHCTBOM TO-
JIOCOB, a TIPU WX PaBEHCTBE pELIAIOIIUM CTAHOBUTCS TOJIOC
npeacenarens. M3 aroro mpaBwiia eCTh OIHO HCKIIIOUYEHHE.
Ecnu mipu BbIOOpe 4j€HOB MpaBjieHUs] HET OOJbIIMHCTBA TO-
JIOCOB B MOJIb3Y TOTO WJIM WHOTO KaHAWIATa, pellamliuM
OKa3bIBaeTCsl He Tojloc mpeacemaress, a ... xkpeouii. OOiiee
cobpaHue M30MpaeT MpaBjieHUWE KOJIJIETUM, YCTaHABIMBAET
pa3Mep WIEHCKHUX B3HOCOB WM TOPSIAOK WX YIUIaThl, peliaer
BOITPOCHI COIIMAJIBHOTO OOECTeUeHusl aJBOKATOB KOJUIETUM U
YJICHOB UX CCMCﬁ, BOITPOCHI CTaKMPOBKU, BBIACICHUSA CPEICTB
Ha OOIIEeKOJIJIeTUAIbHBIE HYXXIBI, BO3MEIICHUS pacXoioB uJie-
HOB MpaBJIEHUS] U WIEHOB Cyla alBOKATCKON YecCTH.

I/ICHOIIHI/ITCJH)HI)IM OpraHoM KOJUICTMM ABJISETCA IIpaBJIC-
HUE, OObIMHO COCTOSIILIEE M3 CEMM 4YeJIOBEK.

O[lHaKO HE€ BC€ HEMCLIKMEC aaBOKAThI O6’beﬂ,l/lHeHbl B KOJIJIE-
TUn. HO HEMCLKOMY 3aKOHOAATCJIbCTBY KOJUICTMU aIBOKATOB
OTHECEHBI K KaTErOpUU <«KOPHOpaLuid MyOoJIMYHOIO IIpaBa»,
YTO yXe€ caMo Io cebe, Kazalloch Obl, JOJDKHO O3HA4yaThb, 4YTO
BXOXIEHNE B MX COCTaB eCThb Jejio Ao0poBojibHOoe. Ho ecim
aJBOKaT — HE YWICH KOJUIETMU, TO OH HHKOrga HE€ CMOXET
paborath npu PenepaibHOM BEPXOBHOM B cyde. Bo3HuMKHET
y Hero M psa apyrux npobiem. OmHako (opManbHO Takoe
BO3MOXHO. [lej0 Bce B TOM, YTO JI0OOE JIULIO, OOIYIIEHHOE K
a)Z[BOKaTCKOﬁ IIpakKTHUKeE, O69[321H0 OTKPBITH CBOIO KaHLCIIS-
pUIO IIPU CyIe, K KOTOPOMY aIBOKaT ITPUIIMCAH.

17.1.3. Omwnara 1opuan4ecKoi noMomu

DenepanbHOE TTOJIOXKEHWE 00 OIUIaTe YCIyr amBokara 1957 .
COIEPKUT YKa3zaHHWE Ha pa3Mep MUHMMAaJbHOro tapuda. JdaH-
HOE TOJIOXKEHUE HE pa3 MOIMOJHSIOCh U M3MEHSIOCH.

Konnerus omnpezaensieT B peKOMeHAATebHOM IJlaHE Ta-
pudHBIE CTaBKU, M 3TUYECKHE HOPMBI TPEOYIOT MX COOJONIe-
HUS.

becrninaTHas moMollb HaceJleHMIO aJBOKaTaMU OKa3bIBaeT-
Csl, HO OHa oIUlauuBaeTcsl U3 denepaibHOro OloIXeTa.
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1.7.14. Dtuka agBokata B ['epmaHumn
U OTBETCTBEHHOCTb 3a €€ HapylleHUe

DTUyecKre HOPMbI M TIpaBWJIa U OTBETCTBEHHOCTh 3a HX
HapylieHue peryaupyiorcss PenepaibHbIM 3aKOHOM 00 amaBoO-
Kartype.

3aKOH TJIACHUT clienyloliee: «AIBOKaT JOJDKEH I00pOCoBe-
CTHO MCIIOJIHSITh CBOM MpodecCuoHalbHble 00s3aHHOCTH. Kak
B paMKax CBoel mpodeccuu, TaK U BHE MX, OH JOJIKEH OBITh
JIOCTOMHBIM TOTO yBaXXeHWs U HOBEpUSl, KOTOPOro Tpedyer
MOJIOXKEHUE aJBOKaTa».

Ilaparpad 45 ®epepanbHoro 3akoHa o0 amBokaTtype Iep-
MaHUU 3arpeliaeT ajBoKaTy MPUHUMATh TMOpY4YeHHE KIMEeH-
Ta B CICAYIOIIMX CIydasx:

— ecau TpeOyeMble (OXuaaeMmble) OT HEro OeWCTBUS IIpO-
TUBOpEYAT aJBOKATCKOMY [OJTY;

— €eclii 10 TOMY Xe ey OH yXe KOHCYJIbTUPOBI WU
MPEeACTaBISIT UHTEPEChl MPOTUBOMOJOXHOM CTOPOHBI;

— €CJId B TOM e CaMOM IIpaBOBOM CITOpe OH yKe MPUHU-
Majl yJyacThe paHee B KauecTBe CyIbU, TPETEHCKOTO CYIbH,
MPOKypopa, TMpeACTaBUTENS] O(PUILIMATIBHOTO YUYpEeXIEeHUS;

— €CJIM peyb MJAET O TOJKOBaHWUM JOKYMEHTa, B COCTaBJe-
HUU KOTOPOTrO MPUMHMMAJ yyacThe B KayecTBe HOTapuyca OH
caM WJM agBOKaT, C KOTOPbIM OH KOOTIEpUPYETCS B CBOEH
aJIBOKATCKON MpaKTUKE.

Kpome Toro, agBokaty 3aIpelieHO BBICTYIIATh B Cyle WJIU
apOouTpaxe MO TOPYYEHUIO TOTO KJIMEHTa, KOTOPOTo paHee
OH O0CITyXMBaJl B KaueCTBE IOPUCKOHCY/IbTA, €Cld 3Ta pabo-
Ta 3aHMMajla OCHOBHOE KOJIMYECTBO €ro pabovyero BpeMEHM.

JucuuruimHapHasi OTBETCTBEHHOCTb aJBOKATOB Ha HEIpo-
(beccoHanibHOE TMOBeAeHUE — sIBJIEHWE, IIMPOKO PaclpOCT-
paHeHHoe B I'epmaHuu. PaccMoTpeHue nen 3TOH KaTeropuu
OTHECEHO K KOMIIETEHIIUU CYIOB YECTH.

Cynmbl 4ecTH COCTOSIT U3 TIpeceaarTeisl cyla U HeCKOJIbKUX
YJI€HOB, Ha3HayaeMbIX MUHMCTEPCTBOM (yIMpaBiieHUEM) lOC-
TULMU 3eMJIM CpoKOM Ha 4 roma. HazHaueHue ujeHOB cyna
MPOU3BOAMNTCS TIOCTIe KOHCYJIbTAllMM C TePPUTOPUATILHON KOJI-
JIeTHeil agBOKaToOB, KOTOpasi, BMeCTe C TeM, He MOXeT 3abai-
JIOTUPOBaTh Ty WM MHYI0 KaHAuWJaTypy. B mnepuoa cBoeit
JeSITeJIbHOCTU Y/ieH Cyla YeCT MMeEeT BCe TOJTHOMOYMS OObIY-
HOTO CYIbW, HO OH He TOoJy4yaeT 3apIliaTy, JUIIb BO3Mellla-
I0TCSl CITy’KeOHbIe W TPaAHCIIOPTHBIE pacXoibl. pyrumu cio-
BaMu, paboTa B Cylde YecTh — OOIlEeCTBEeHHas.

PaccMmoTpeHue nen B cyle 4YecTH MPOXOIUT KOJUIeruasb-
HO: TpencenaTe/bCTBYIOIIMM M IBYMS WIEHAMH Cyja.
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Ilpu BbICHIEM cyle KaKIOW 3eMIIA CYILIECTBYET CIELUATb-
Has cyneOHasl Tajarta, SBJSIOLIAsCs BTOPOM MHCTAaHUMUENH MO
OTHOUIEHUIO K HWXECTOSIIIMM cyaaM 4decTu. B aToii masare
MpencTaBieHbl KakK IMpodecCuoHaIbHbIE CYAbU, TaK U CaMu
anBokatbl. [lpencenareneM manatel U TIpeCcENaTENbCTBYIOIIUM
MO KOHKPETHOMY JelTy MOXET ObITh TOJbKO afgBokaT. Kak u B
HIDKECTOSIIMUX CydaX YECTU, B MajaTe padOTaloT JIMLA <10
Ha3HAUeHUIO», T.€. YIEHBI IMajlaThl Ha3HayaloTcs (CPOKOM Ha
4 roma) 3eMeJIbHbIM MUHMCTEPCTBOM (YIIPaBJIEHUEM) HOCTULIMM.

B kadecTBe Ham30pHON MHCTAHLIMM BbICTyMaeT CeHar Mo Je-
JlaM alBOKaToB, (yHKIMOHUpYtomii ipu PenepaibHOM Bep-
xoBHOM cynie. CeHar BIpaBe OCYIIECTBIISITh UPE3BbIYANHBIN Tie-
PECMOTP AeJI, PAaCCMOTPEHHBIX CyJaMW YEeCTU WJIM 3eMeIbHbIMU
najaTaMmu IO AejlaM aIBOKATOB TPU BBICIIIEM CYyI€ COOTBETCTBY-
fomeii 3emin. CocraB Cenara ciepyrommii: [Ipencematens Pe-
JIEPATBHOTO BEPXOBHOTO Cyla, TPU YI€HA 3TOrO Xe Cyda U Tpu
afgBoKara (MpUHUMAIOIIME YJacTHe B PacCMOTPEHWM Oed B Ka-
yecTBe 3acelaresieif). AIBOKaThI-3acelaTeN Ha3HA4YalTCsl Ha
YeThIPEXJIETHUI CPOK MUHUCTPOM tocTulimy ['epmMaHum u3 crmcka
KaHAUAaTyp, TpeacraBiieHHbx DenepanbHON TanaToil agBOKa-
ToB. OcTanbHble WwieHbl CeHara (3a MCKJIIOYEHMEM Mpencenare-
s PeepaibHOIO BEPXOBHOTO Cyla) TakKe Ha3HAYaloTCsl MU-
HUCTPOM FOCTUIIMU, HO YK€ IO CITUCKY, TipencraBieHHoMy De-
JIEPATBHBIM KOHCTUTYLIMOHHBIM CYIOM.

3aKOHOM YCTaHOBJICHBI CJIEAYIOIINE BUILI OTBETCTBEHHOC-
TH IJIg TIPOBUHMBIIETOCSI aaBOKaTa: BHITOBOP, ITpad B pas-
Mmepe o 10 Teic. Mapok (mTpad M BBITOBOP MOIYT OBITh
Ha3HaYCeHBI OMHOBPEMEHHO), 3allpeT 3aHMMAThCSI aIlBOKATCKOMN
JIeSITEIBHOCTBIO HAa CPOK OT OJHOTO Tola 0 MATH JieT (HO
TOJILKO IO ONpPEACICHHBIM OTPACISIM CYIONPOU3BOJICTBA),
HUCKJIIOYEHUE M3 aaBOKATYphI.

Kak BrmmMm u3 TepedmciieHHOTO, agBokatypa B ['epMaHuu
HaXOJUTCS TOJA ITOBOJIBHO CUJIbHBIM T'OCYIapCTBEHHBIM KOHT-
posieM.

17.2. Apokatypa CLLA

CnoxHas mipaBoBas cuctema CIIIA, TpagullMOHHO BbICOKasi
POJIb TIPABOBOTO PETYJIMPOBAHUS KMU3HU aMEPUKAHCKOTO OOIle-
CTBa TIPEIOTIPENENISIIOT 0CO00e MeCTO MpodecCHuu amBokaTa TIo
CPaBHEHUIO C JPYIMMU TpodecCuoHaIbHbIMU Tpynriamu. FOpu-
CTbl 3aHMMAalOT MHOTME KJIFOYEBbIC MOCThl B 9KOHOMUKE M TIOCY-
JapctBeHHO-TIoTrdeckoM MexanusMe CIIIA. B CIIA pa6ota-
er okoso 60% ot obIero yrcna opuctoB Becero Mupa. Creny-
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IOIMEe NaHHBIE CBUACTEILCTBYIOT O COLIMAIbHO-TIOJIMTUYECKOM
pomm obmamareneil murutoMa fopricta B CIIA. M3 copoka aByx
npe3uneHToB CIIIA nBamuathk MITh OBUIM FOPUCTAMU;, B YaCTHO-
CcTH, agBoKaTamu Io mpodeccum Obum A. JlunkonpH, @I,
Pyssenst, I. TpymsH, P. HukcoH, b. Kiunrton. Be Tpetu
CEHATOPOB M TIOYTH ITOJIOBMHA WICHOB MaJlaThl MpeAcTaBUTENICH
Konrpecca CIIIA — ropucthl. O06amaTeliIMi TUIIOMa IopHcTa
SABJISIIOTCS TOJIOBMHA I'yOepHATopoB 1utatoB u 40% auruioma-
ToB. Okoyio 45% nuu, 3aHuMaBlInX ¢ 60-x TONOE BBICIINE
MOCTHI B TIPaBUTEIbCTBE, ObLIM IopucTamu, Oonee 25% rocy-
JApPCTBEHHOIO amIapaTa COCTaBJISIIOT OBIBIIVE aJIBOKAThI.

17.2.1. IOpumnyeckoe obGpa3zoanme B CILIA

IOpunnueckoe obpaszoBanue B CIIA aByxcTymeHYaToe:
rnepBasi CTyleHb, HaUYMHAIOIASICS TOC/Ae TOJydeHUs CpeaHe-
ro obpaszoBaHusi, — Kojuiemx (3—4 roma oOyuyeHus). Brl-
MYCKHMK TOJlyyaeT IUIUIOM OakajaBpa UCKYCCTB. Brtopas —
9TO BBICIIEE crelManabHOe (MpodeccuoHaIbHOe) 00pa3oBaHUE,
€ro MoJjy4yaloT B CHEeUMaTU3MPOBAHHBIX IIKOJAX WJIU KOJ-
JieJiKaX YHUBEPCUTETOB TOJIbKO 1O OKOHYAaHUU 00I11e00pas3o-
BaTeJIbHOIO KOJUIEeIXKa.

BerynuTenbHBIX 3K3aMEHOB B IOPUIMYECKUI BY3 HET, UX
3aMEHSIET TECT Ha CMOCOOHOCTb K OOYYEHMIO B IOPUAMYECKON
IIKOJIE, BbICBUIAGMbI TO TMOYTEe aOUTYPUEHTY. YUUTHIBAIOT-
cs TakXe OLIEHKM abUTypueHTa, IMOJy4yeHHbIe UM MpU OOyde-
HUU B Kojuemxke. Cpok oOydyeHus, KaK MpaBWiIo, TpU Tona.
O0s13aTebHble Y4eOHbIe AUCLUILUIMHBI CYHIECTBYIOT TOJIBKO
Ha MepBOM Kypce; K HUM OOBIYHO OTHOCSITCSI TOTOBOPHOE,
MMYLIECTBEHHOE, JCJIUKTHOE, YIrOJOBHOE M aAMMHUCTpPATUB-
HOe TpaBo, Ipodeccus ropucra, ¢punocodus npasa u ap. Ha
BTOPOM U TPETHEM TOAy OOy4YeHUs 00s3aTebHbIX MPEIMETOB
HET, OJJHAKO YCTaHAaBJIMBAETCS OMNpeneIeHHOe MWHMMaJIbHOE
WX UYKCJIO, KOTOPOE HAIJEXUT U3YYUTh CTYAEHTY, U MMHU-
MaJIbHOE KOJIMYECTBO YYEOHBIX YacOB B HEMAENIO.

ITo 3aBepiiieHMM OOYyYeHMS! BBITTYCKHMK TOJYYaeT IUILIIOM
U CTereHb JOKTOpa IOPUCIIPYACHIIMU, YTO HEOOXOAUMO M J0C-
TaTOYHO JJIs1 3aHSTUS IOPUAUYECKOW TpakKTUKOH. MoxHO
TakXXe MPOJOJXKUTh OOydyeHUEe Ha CTerleHb MarucTpa Ipasa,
rof 3aHSITUU W TMpeAcTaBlIeHUe COOTBETCTBYIOILEH auccepTa-
LIMKM) WIM JOKTOpa IOpUAUYECKUX HayK (2—3 roma 3aHSITUM
M TIpEACTaBJ€HUE COOTBETCTBYIOILEU IMCCEPTALUM).

17.2.2. IlocTymieHne B aaBOKATypy
BBIITyCKHUK I0pUAMIECKOTO By3a BMECTE C TUTUIOMOM U CTe-
MeHbI0O He O0peTaeT aBTOMAaTUYECKOIo IpaBa 3aHUMAThCS all-
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BOKATCKOI TpaKTUKOH. IIJI1 TOro 4roObl MOJyYWUTh IMATEHT Ha
aJBOKATCKYIO TIPAKTUKY, €My HeOOXOOUMO IPONTH ITOIOJHU-
TeJIbHYIO aTTecTaiuio. [lpuyeM maTeHT BbIIAeTcsl Ha MPaBo
3aHUMAaThCSl AIBOKATCKOM MPaKTUKON He BOOOIIe, MOBCEMECT-
Ho B CIIIA, a TonbKO Ha TEPPUTOPUM TOrO IIITAaTa, IIe COOM-
paeTcs MpaKTUKOBaTh JaHHBIA KaHAWAAT B aaBOKATHI.

YcinoBust Jomycka K aaBOKAaTCKOW TMpakTUKe YCTaHaBJM-
BaloTCsl 0ObIYHO BepxOBHBIM CylmoOM IIITaTa, OJHAKO BOMPOC O
CaMOM JIOITYyCKE pellaeTcs CHELUAIbHOM KOMMCCUEH MO M0-
MyCcKy B aaBOKarypy, ¢opMupyeMoi JuOO accoluaunuveinn aj-
BOKATOB IlITaTa, JMOO MO Ha3HAUYEHWIO cyna WU TybepHaro-
pa mtata. Kak npaBujio, 3Ta KOMUCCUSI COCTOUT U3 TPAKTU-
KYIOIIMX IOPHUCTOB.

[Ipu pemieHuu Bompoca O JOMycKe K alBOKATCKOW Ipak-
TUKE KOMUCCHSI MCXOIUT M3 MOpPAIbHBIX KauecTB KaHAuaaTa
1 pe3y/jbTaTOB MPOBOJMMOIO €10 3K3aMeHa.

HM3yyeHue MopajbHBIX KA4ecTB IpeaBapseT 3K3aMeH WU
COCTOUT B MCCIENOBAHUM JTOKYMEHTOB, MPENCTaBIsSIEMbIX ca-
MUM KaHaumatoM. Eciu y KoMuccMM BO3HUKHYT KaKue-J1ubo
COMHEHUS TI0 MOBOAY TMPaBAMBOCTU TMPENOCTaBIEHHOW MHGbOP-
MalluM, OHa BIIpaBe ITPOBECTM HETJACHYIO0 MPOBEPKY IIOIy-
YEHHBIX NaHHBIX. XapaKTepuCTHUKa JUla CKJIaJbIBaeTCs W3
pacckasa MpeTeHJeHTa 0 caMOM cebe, a Takxke U3 MH(opMa-
MM O HAJIWYUU WU OTCYTCTBUM CYAMMOCTEH, MPUBOIOB B
MOJIMIIMIO, O TOM, CTpafaeT JU OH HapKOMaHMEN WM ajiKo-
roausmoM : Hepeako o MopajibHOM 00JMKe couckaress a-
TEHTa CITPaBKU HABOJSTCS M Y €ro cocelieil Mo MecTy >KUTEsb-
cTBa.

DK3aMeH COCTOMT M3 YCTHOTO COOeCceloBaHMS U MUCbMEH-
Holi paboThl. [lucbMeHHasi paboTa, KaK MpaBWIoO, MPOAOJ-
>KaeTcsl HECKOJbKO MHElW, B TeUeHUE KOTOPBIX MPETeHACHT
nomkeH orBeTUTh Ha 20—30 BOMPOCOB, KacalolIMXCs 3Ha-
HUS, TOJKOBaHUS W TMPUMEHEHUS TPaBOBBIX HOPM IlTaTa, B
KOTOPOM C/IaeTCsl 9K3aMeH.

PemieHue sKk3aMeHallMOHHOM KOMMCCHUM MOXET OBITh 00-
>KaJoBaHO B CYyJe.

Paspeiienve Ha BeneHue e B deaepalbHbIX CylaxX Bbloa-
eTcsd aBTOMAaTUYECKM JIMIIAM, MOIYIIeHHBIM K aaBOKaTCKOM
MpakTUKe B IITaTe.

17.2.3. Crpykrypa anBokatypsl B CIIA
B kaxgom mrTate mMeeTcs accollMalivs alBOKaTOB IITa-
Ta. B OONBIIMHCTBE IITATOB YCTAHOBJICHO OOSI3aTCIILHOE UJICH-
CTBO B acCOLMALIMM IS BCEX JIMI[, OOIYIIEHHBIX K aaBOKaTC-
Koil mpakTuke. OmHAKO B psAe IUTATOB IJIsI 3aHSATUS alBO-
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KaTCKOM JeSITebHOCTbIO HE 0053aTebHO OBbITh WIEHOM acco-
1IMalMM anBokaToB. B Takux 1rarax accouuvanvu aaBoKa-
TOB CO3MAIOTCSI KaK MOOPOBOJIbHBIE opraHu3anuu. OOmieHa-
LIMOHAJIBLHOM OpraHMU3aIMei aaBOKaTOB C JOOPOBOJIBHBIM YIEH-
CTBOM $BJIsIeTCSI AMepUKaHCKas accollMalus IOPUCTOB.

Accolanusi IprucToB UMeeT JBe TJIaBHbIE 11eJIU, TaK cKa-
3aTh, IBYyeOMHyIO 3amady. IlepBas 3amaya — crmocoOCTBOBATh
Pa3BUTHUIO TIpaBa U YKPEIJIEHWIO MPaBOCYIUSI B 1IEJIOM, OCY-
IIECTBISATh MPAaBOBOE BOCMUTaHUWE TpaXigaH W T.A. BTopoii,
HO He MeHee BaxKHOM 3ajmayeil sBISIETCS OKa3aHMeE COAeii-
CTBUSI CBOMM 4WJIe€HaM, TOBBIIIEHUE TTPOGECCUOHATBHOIO YPOB-
HSl aMEepUKaHCKUX IOPUCTOB, Pa3BUTHUE IOPUANYECKON TIpO-
(beccun kaxk TaKkoBOIA.

B 3amaum acconuainuii BXOAST YCTaHOBJIEHME HOPM IIpO-
(beccroHaNbHOM 3TUKU, COACHUCTBUE alBOKATaM, IPUHSITHUE IVIC-
LUTJIUHAPHBIX MeEp, pa3pabdoTKa CTaHAApPTOB aJBOKATCKOW
JIesSITeIbHOCTH, CONEWCTBHE COBEPIIEHCTBOBAHUIO MpaBa U OCY-
IIECTBJIEHUIO MPaBOCYIWs U T.I.

Accolaliii I0pUCTOB SIBJISIIOTCSI YMCTO TPOeCCUOHATbHBI-
MU OObENMHEHUSMM U HE BeOyT HUKAKOW MpaKTUYeCKOW Iopu-
JTUYECKOM AesATeIbHOCTU. YsleHCKMe B3HOCHI B aCCOLMAIIMU 10pU-
CTOB HMKAaK He CBsSI3aHbl HU C JOXOIAMM IOPUCTOB, HU C TeM, B
KaKOM IOpUIMYECKOM BEIOMCTBE WM (pMpME OHM padOTaloT.

HeobxonuMo OTMETHTb, YTO 4YJieHaMW accollMaliuii aBo-
KaToOB SIBIISIIOTCSI HE TOJIbKO ITPAKTUKYIOIIME alBOKaThl, HO 1
IOPUCTHI, paboTalolliie B MPOKypaType, a Takxke juia, pabo-
TaIIe OPUCKOHCYIbTaMU.

17.2.4. Opranm3anuonnsie (GopMbl JeATETbHOCTH
ansokatos B CIIIA

Bonee nmonoBunbl agBokaroB B CIIIA paGoraioT B oguHOY-
Ky J1u00 BMecTe ¢ IBYMS-TpeMsl agBokataMu. OmIHAKO OCHOB-
HOI MO 3HAYMMOCTHU IJI aMEPUKAHCKOTO aJBOKATCKOTO CO00-
mecTBa (POPMOI aTBOKATCKOM HESITETBHOCTH SIBIISTFOTCSI KPYII-
Hble (0ojiee IMSITHACCITH aABOKATOB) aJIBOKATCKUE (PHPMBI.
Takue ¢upMBI, KaK IIpaBUIO, HE 3aHUMAIOTCSI YTOJIOBHBIMM
IellaMd M TIPEOIIOYMTAIOT BECTH Jejia OOECIIeYeHHBIX KIIMEH-
TOB, TIPEUMYIIIECTBEHHO Kopriopanuii. Xo3sgeBaMM TaKuX GUpM
SIBJISIFOTCSL TTapTHEpHL. [lapmuep — amBoKaT, MMEIOLIMI 00-
LIMPHYIO MPaKTUKY, a KaK CJIEICTBUEC — BBICOKMIA JOXOm M
TIpaBO Ha 4acTh MPHUOBLIA aIBOKATCKOM (DUMPMEI, BTOpasi TPyIl-
Ia amBOKaTOB — daccoyuamopsl, KakK IIPaBUJIO, MOJIOABIC am-
BOKAaThI, MMEIOIINIA HEOOJIBIIYI0 COOCTBEHHYIO KIIMEHTYPY 100
He HMEIOIMe TaKOBOM BOOOILEe. AccoLMaTop MOJIydaeT Kajlo-
BaHUE OT (bUPMBI.
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B momoOHBIX (upMax ycTaHaBIMBAETCS aCCOIMATOPCKUIA
crax (0OBMHO 8§ JIeT), 3a KOTOPBI accoLMaTop AOJDKEH 00-
3aBECTUCh COOCTBEHHOI KJIMEHTYpOM M CTaTh SKOHOMUYECKHU
BBITOIHBIM (bMpMe; MO MPOLIECTBUY YKa3aHHOTO CpoOKa acco-
LIMATOp JIMOO CTAHOBUTCS IAPTHEPOM, JTUOO, €CIM OH HE BHI-
MOJTHWI YKa3aHHOTO YCJIOBUS, €My OyleT MpeUIOKEHO YUTH
u3 upMmbl. B HEeKOTOphIX (hMpMax yKaszaHHasl rpagalus Mo-
XKeT OBIThb Oojiee MHOTOCTYIICHYATOM.

YacTh agBokaToB paboTaeT B BEIOMCTBAX <«ITyOJTWYHBIX
3alMTHUKOB» — OPTaHU3alMIX, COCTOSIIMX Ha rocymap-
CTBEHHOM OIOIXeTe INTaTa M OOCTY>XKMBAIOIIMX Ha OecriaT-
HOI OCHOBE OOBHMHSIEMBIX M3 4HMCjIa HEMMYILIUX TpaxkKiaH.

CyllecTBYIOT M aHAJIOTUYHBIC CIIY>KObI IOpUANYECKON IIO-
MOIIIM HEMMYILIUM, (pUHAHCHUpyeMble U3 (eaepasbHOro OroI-
xeta. [omoBHOM opraHm3anueit 3TMx ciayx0 spasercs Kop-
Mopanys IO OKAa3aHUI0 IOPUAMYECKON ITOMOIIM, yYpeXIeH-
Hasg 1 ¢uHaHcupyeMast KoHrpeccom.

HMutepecHoii siBiisieTcs Takasi (hopMa aaBOKATCKOW JESTENb-
HOCTHM, KaK agBOKATCKME KOHTOpHI, 3allMINAIONIe MHTEPECH
obmiectBa. OHM He BedyT JAeja OTACJBbHBIX KJIMEHTOB, a BBICTY-
MaloT MPOTUB TOCYIApCTBa MJIM KOPIIOpalluii ¢ MCKaMu, CBS-
3aHHBIMM C OXPaHOW IIpaB M MHTEPECOB KPYIIHBIX KATETOPHUiA
rpaxnaH (IoTpeOuTeseii, MOJIUTUYSCKUX aKTUBUCTOB, M30M-
paresieil, HaJIOTOILIATENbIIIMKOB) WJIM C OXpaHOW MPUPOABI U
OXpaHOM 3MOPOBbSI HACENEHMST (HApuUMeEp, NCKKU TIPOTUB TPe-
MPUATUN, 3arpA3HAIOIMX OKPYXAIOIIYI0 Cpedy, W IIPOTHB
CTPOUTEJILCTBA ATOMHBIX 3JICKTPOCTAHLIMIA).

MHorue agBoKaThl pabOTalOT B IOPMAMYECKMX CIIy>KOax
OOIIIECTBEHHBIX OpraHM3aluii, OPUEHTUPYIOIINXCS IPEUMY-
IIECTBEHHO Ha CydeOHO-IIPABOBBIE CIIOCOOBI peaau3allii CBO-
ux 3amady. Haubosiee M3BeCTHBIE M KPYIHBIE OpraHU3aluU
TaKoro poma — AMEPUMKAHCKUI COI03 3alIMThI IPakIaHCKUX
cBoOon, HammoHanbHast accoldanusl COOECUCTBUSI Pa3BUTUIO
LIBeTHOTO HacesjieHus, LleHTp oXxpaHbl KOHCTUTYIIMOHHBIX MpPaB
rpaxnaaH, HalmoHalbHBIN COBET IO OXpaHe MPUPOAHBIX pe-
cypcoB, HaumoHaabHBIN €003 OOpPHOBI C PAaCOBHIMU M IIOJIH-
TUYECKUMU PEIIPECCUIMU.

17.2.5. Omiara aaBOKATCKHX YCJIYT
B CHIA, xak u B Poccum, He CyIIecTByeT CUCTEMBI TBEPIO
YCTaHOBJICHHBIX Tapu(oB oIUiaThl ycayr amBokara. Cymma
TOHOpapa yCTaHABJIMBACTCS IO JOTOBOPEHHOCTU C KJIMEHTOM.
Haubonee pacmpocTpaHeHa IOoYacoBasli CUCTeMa OILIAThI Tpy-
jga. Taxke NMpakTUKYeTCsl Takaslh CUCTeMa OIUIaThl, KOrma aj-
BOKaT II0JIy9aeT TOHOpap TOJbKO B CJydyae BBIMIPHIIIA Jeja.
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IIpenocraBneHre OecIIaTHON IOPUAWYECKONW MOMOIIN

B psine pemenuii BepxoBHoro cyma CIIIA ycraHOBIIEHO, 4TO
MpaBo Ha aJBOKaTa-3allMTHMKA IO Ha3HAUYEHMIO pacIlpocTpa-
HSIETCS HAa MaJIOUMYIIUX M HEUMYIIMX OOBUHSIEMbIX IO YTOJIOB-
HBIM JieJlaM, TIPUBJIEYEHHBIX K YTOJOBHOM OTBETCTBEHHOCTH 3a
COBEpIlIEHUE TIPECTYIVICHUI, KapaeMbIX JMIIEHUEM CBOOOIbI.
VYauteiBag 10T (PakT, 4To OKojio 80% null, OOBUHSEMBIX B
COBEPIIEHUM TSKKMX MPECTYTUIEHUW, MO CBOeMYy (PMHAHCOBOMY
MOJIOXKEHUI0 HE MOTYT MO3BOJIUTH ceOe HaHSITh aaBOKaTa-3a-
muTHuKa, B CoemuHeHHbix IllTaTax cymiectByeT Tpu (hopMbl
MPeJOCTaBIeHUsT YCIyT 3allluTHUKA OecriatHo: (1) amBoKaThbI-
3allIMTHUKY 10 Ha3HaYeHMIO; (2) afBOKAThI-3aIIMTHUKH 11O KOH-
TpakTy; (3) BEOIOMCTBA <«IIyOJMYHBIX 3aLLIMTHUKOB».

1. IIporpamMmel anBOKaTOB-3alLUTHUKOB IO HAa3HAYEHUIO
yale BCEero Co3malTcsd B MYHUIIMMOAIbHBIX OOpa3OBaHMSIX,
KOTOpbIE HEIOCTAaTOYHO BEJIMKM, UTOObI 003aBeCTUCh CaMO-
CTOSITEIbHBIM BEIOMCTBOM ITyOJIMYHBIX 3alllMTHUKOB. MecT-
Hasl BJAacTb COCTaBJseT CIMCOK YaCTHOMPAKTUKYIOUIUX aJ-
BOKATOB, T'OTOBBIX MPEICTaBISATh MHTEPECHhl T€X, KTO B 3TOM
HyxXnaeTcsi. OTOOp ajgBoKara JUisi KOHKPETHOTO Jejia Ipou3-
BOAMTCSI CyIOM JIMOO Ha OCHOBE OJHOPA30BOIO Ha3HAYECHMUSI,
JIMbO TyTeM BbIOOpa Cydbell aaBOKaTa M3 COOTBETCTBYIOIIETO
criucka. [locnenHee mpeamouyTuTeIbHEE MO nIeiaaM, Tpebyro-
UM CTHelHanu3aluu, MOCKOJIbKY B CIMCKE YKa3bIBalOTCS
Takxke cdepbl crnenuanu3auuu anBokaTta. Oriata yciayr ai-
BOKaTa MpPOM3BOJAUTCS 4vepe3 cyl M3 (eaepaibHOro Oromkera
uid OroaxKera 1ITaTa, M aaBOKAT JOJDKEH 3apy4YuThCsl corja-
CHEM Ccyla Ha pacxXolbl, CBSI3aHHBIE C TMPOBEICHMEM COOCTBEH-
HOTO paccjeloBaHUsI WM TPUIJALIEHUEM 3KCIIePTOB.

2. IlporpamMmbl agBOKATOB IO KOHTPAKTy OOECICUMBAIOT
yJacThe B TIpoliecce YaCTHOIPAKTUKYIOIIEro amBokKaTa, KO-
TOPBI 3aK/II0YaeT KOHTPAKT C MECTHOM BJIACThIO O BBIILIATE
rOHOPAapOB Ha 3apaHee OrOBOPEHHYI CyMMy. benu konauye-
CTBO MAJIOMMYIIMX KJIMEHTOB MPEBBIIIAET OrOBOPEHHOE KOH-
TPaKTOM, CTOPOHBI JaHHOTO KOHTPAaKTa MOIYT 3aK/IIOYUTh
HOBBIA WJIM COIJIACUTHCS MPOIJIUTH CTapblil. AMepHMKaHCKas
accouMauus IOPUCTOB pas3paboraja peKOMEHIALMKU TI0 3a-
KJIIOYEHUIO TaKUX KOHTPAKTOB «B LIEJNSIX 0O0ECIe4eHUsT BbICO-
KOTO YPOBHSI IPEICTABUTENILCTBA U TMOJTHOIO U3JI0XEHUS TIpaB
U OO0SI3aHHOCTE CTOPOH».

3. TlporpaMMbI HeSITETLHOCTH BEIOMCTB <«ITyOJIMYHBIX 3a-
IIUTHUKOB» 00ECIeUMBAIOT OKAa3aHKME IOPUINYECKON MMOMOLIU
OOJIBIIMHCTBY MaJOMMYIIUX OOBMUHSIEMBIX IO YIOJIOBHBIM JIg-
naMm. Takue BemoMCTBa CO3MAIOTCS MECTHBIMM OpraHaMM Blla-
cTi (B pa3HBIX IITaTaX pPa3HbIMU): TOPOACKUM COBETOM, My-
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HULUNATIUTETOM, M3pUE U T.M., — KOTOpbIE KYpPUPYIOT Je-
SITETbHOCTh 3TOTO BEMOMCTBA, HE BMEIIIMBAsICh B €ro ITOBCEI-
HEBHYIO paboTy. B HEKOTOPBIX IOPUCAUKIIUSIX BEIOMCTBO «ITyO-
JINYHBIX 3allIUTHUKOB» BXOOUT B CTPYKTYPY MECTHOIO Opra-
Ha BJacTU, W aJABOKATHI-COTPYOHUKU BeAOMCTBA (HOpMajibHO
CUMTAIOTCSl TOCYOAPCTBEHHBIMM CITYXKAIMU. .

B otmenpHBIX KpymHBIX ropomax (Hampumep, B Huio-Mop-
K€) Ha KOHTPaKTHOI OCHOBE C TOPOJCKOW BIACTbIO CO3MAIOTCS
OpraHM3alMi 10 OKa3aHWI0 OECIUIaTHOU IOpUANYECKON MOMO-
1M, WMEIOIIME CTAaTyC YaCTHBIX HEKOMMEPYECKMX KOpropa-
uuii. Takue Kopropauuu Takxke (MHAHCUPYIOTCS U3 OroIKeTa
mTara U/WivM MYHMIIMTNIAIATETa, OHM MOTYT ToJjyyaThb M Ona-
TOTBOpUTEJIbHBIE TTOXXEePTBOBaHUsI. HecMoOTpst Ha rocynapcTBeH-
Hoe (hMHAHCHMPOBAHUE, TaKKWe BEAOMCTBA M KOPIOpalluu He 3a-
BUCUMBI OT Biacteil. COTpYTHUKU BEIOMCTB <«IyOJMYHBIX 3a-
IIATHUKOB» WM KOPIOpalWid ITOydaloT 3apIuiaTy, Habupa-
I0TCSl B OOBIMHOM MOPSIIKE U3 YUCia JOIYIIEHHBIX K MPaKTH-
K€ ajBOKaTOB, MOXEJaBIIMX PabOTaTh B TaKOM BEIOMCTBE U
MPOIIEAIINX MPOBEPKY KBAIM(MDUKAIIMOHHBIX KOMUCCUH, CO-
3MaBaeMbIX YUYPEIUBIIMM JaHHOE BEJOMCTBO OpPraHOM BJIACTH.
[eAaTeTbHOCTh aqBOKATOB, PabOTAIOIIMX B 3TUX BEIOMCTBAX,
OIUTAYMBAETCSl TOCYIApCTBOM, M B BEIOMCTBE MOXET paboTaTh
OT OJHOTO 0 COTHM aJBOKaToB. Bo MHOTMX TakuxX BelOM-
CTBax COTPYIHMKaM 3allpellleHO COBMECTUTEIbCTBO, YTOOBI WX
pabodee BpeMsl LIEJIMKOM YIEISJIOCh 3alllUTe MaJOUMYIIUX.
PykoBomuTenb BeoOMCTBA <«ITyOJIMYHBIX 3alIUTHUKOB» 3aHU-
MaeTcsl BBITIOJTHEHUEM TOBCETHEBHBIX aIMWHUCTPATUBHBIX 3a-
Jlady, a Takke KOHTpOJieM 3a Harpy3koil BemomctBa. Bcriomo-
raTeJibHbI TIepcoHaT HaHUMAeTCsl Ha PadOTy PYKOBOIUTEJIEM.
Ilombop xagpoB Ha BCrOMoOraTelbHbIE MODKHOCTH, KakK Iipa-
BWJIO, TOMIEXKUT YTBEPXKIEHUIO COBETOM [0 OIOIKETy MYyHM-
LIMMaJIbHONM aJMUHUCTPATHBHO-TEPPUTOPUAIbHON enuHULbI. B
COCTaB COBETa HE MOJDKHBI BKJTIOYATHCS JIMIA, WUMEIOIINE OT-
HOIIIEHWE K TIOJUIIMM, TIPOKYypaType, 3aKOHOAATEJbHBIM WJIN
WCTIOJIHUTENIbHBIM OpraHaM BJIACTU IIJISI TOTO, YTOOBI M30eXaTh
OOBUMHEHUWI1 B BEIOMCTBEHHON 3aMHTEPECOBAHHOCTHU.

Bbiroga Takoii CHUCTEMBI CpelM IIPOYEr0 COCTOMT B TOM,
YTO MEXIY aJBOKAaTaMU-3alllUTHUKAMMU HajlaxkMBaeTCd II0-
CTOSIHHBI OOMEH OITBITOM IT0 TAKTUKE W METOAMKE 3alllUThI;
K TOMy 3Ke cucTeMa JoKa3aja CBOIO 3(P@HEKTUBHOCTh C TOUYKU
3peHUs] 9KOHOMUM pecypcoB. B uucie HeaocTaTKoB MOXKHO,
Ha3BaThb OrPaHUYEHHOCTb KAJAPOBBIX PECYPCOB U CTECHEHHOCTh
B CPEICTBaX M3-3a OTCYTCTBUSI Y BBIOOPHBIX IOJUTUKOB W
HaceJIeHUsI B LIEJIOM 3HTy3Ma3Ma [0 MMOBOLY BhIIEIECHUST CPEACTB
Ha OIUIaTy 3allMThI IPECTYITHUKOB.
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B HeOGonpllMX ropogax, CelIbCKOM MeCTHOCTH OecriiaTHast
IopuanydeckKas IomMoIllb HEMMYIIMM OKa3bIBACTCd aJBOKaTaMU,
BBI3BABIIMMHUCS TIPEICTABIATh WHTEPECH HEUMYIIMX TTOMUMO
CBOCH OCHOBHOHM TpaKTWKM. Takue amBOKaThl TOCe cobecemo-
BaHUs B KBaTU(MUKALIMOHHON KOMMCCUM BKIIIOYAIOTCSI B CITUC-
KM aIBOKATOB, BEOYIIMX Jiejla HEMMYIIMX TIpaXIaH, pacrpoc-
TpaHsIIOIIMeCs MO BCEM CyldaM JaHHOW IOPUCAMKIIMU. AHao-
TUYHBIE CIUCKU COCTaBJIAIOTCS M Ha (demepaJbHOM ypOBHE.
YeIyru  «CIHMCOYHBIX» alBOKATOB OIUIAYMBAIOTCS TOCYIapCTBOM
1o TapuHoi ceTke (ToyacoBasi orulaTta WM OIlUlaTa 3a JIejo),
VTBEPXKIEHHON COOTBETCTBYIOIIIMM OPraHOM BJIACTH.

17.2.6. AMepuKaHCKasa acCOIUALMs IOPUCTOB

KpynHeiimeit 1 Hanbosiee BAUSTEIbHON OOILIECTBEHHON
OpraHu3alueil aJIBOKATOB SBJIsIETCS AMepHUKaHCKAasl acCOLM-
aums 1opuctoB (AAIO). UneHamu 3Toi OpraHU3alMU SIBJISI-
forcst Oomee 400 TeICSTY dYemoBeK. OCHOBHYIO Maccy WHIWBU-
IyanbHBIX WieHOB AAKD cocTtaBistioT amBokaThl. IToMrMo HMX
WHAVBUAYAJIbHBIMU YJIE€HAMU MOIYT OBITH IOPHMCTBI TOCydap-
CTBEHHBIX BEIOMCTB, IOPUCTBI-YY€HBIE, CTYIEHTHI IOpHUANYEC-
KMX By30B. Ha mpaBax KOJUIEKTMBHBIX WICHOB B JESTEIHLHO-
ctn AAKO mpuHMMAIOT y4acTHe OKOJIO 35 cIeluraJIv3MpOBaH-
HBIX ITPO(eCCHUOHAIBHBIX OpraHU3aluii I0PUCTOB (Hampumep,
Oo6miectBo cyaeit, HammoHambHasg accomuauus TeHepaJbHBIX
arropHeeB, HalmoHanpHas accomuanusl agBOKaTOB IO YIO-
JIOBHBIM JOejlaM, HammoHanbHast accoumalysl KEHIIMH-aaBO-
KaToB).

HesitenmpHOCTE AAKD OXBaThIBacT Bce acHeKTHI (HDYyHKIIMO-
HupoBaHus TpaBoBoii cucteMbl CIIIA: oT BompocoB mpodec-
CUOHAJILHOM 3TUKM JO0 pa3pabOTKU 3aKOHOIIPOEKTOB BasKHOI
MTOJIMTUYECKON 3HAYMMOCTH. ACCOLIMALIMS BBICTYIAET C KpyI-
HBIMM 3aKOHOAATEJIbHBIMA WHUIIMATUBAMU B Pa3IMYHBIX OT-
pacigx mpaBa; ee pPeKOMEHOALMU CIOCOOCTBYIOT YHU(MUKA-
LIMA 3aKOHOAATEJIbCTBA, BHIPAOOTKE €IMHOOOPA3HBIX CTaHAAp-
TOB aIBOKATCKOM NMPaKTUKW W MPUHIMIIOB OTIPaBIECHUS Ipa-
Bocynust. Ha 3akmoueHusix AAKD OCHOBBIBAIOTCSI peILICHUS
IIpesugenta u CeHaTra IpyU Ha3HAYEHUM U YTBEPKICHUU B
JOJDKHOCTU (befiepallbHBIX Cyleil, BKIIo4asi WieHOB BepxoB-
Horo cyga CIIA, nui; Ha MOCTHI B BBICIIEM 3IIIEJIOHE MUHM-
CTepCcTBa I0CTULINU, (elepabHbIX OOBUHUTENECH.

Unenamu AAKO moryr ObITh rpaxmane CIIA, mMerornme
IUTUIOM IOPKMCTAa M JIOIYIIEHHBIE K agBOKATCKOM IIPAKTHKE B
LITaTaX, B COOTBETCTBUM C YCTaHOBJICHHBIMU IIpaBUJIAMU.
FOpuctbl U3 Opyrux cTpaH, He AONYyLIeHHbIe K IpakTUKE B
CIIA, moryr crath MHOCTpaHHBIMM wWwieHamMu AARO.
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UcrnonmauTtensHpIM opraHoM AAKOD sBisieTcs TIpaBJeHUE, py-
KOBOISIIIMMU JTOJDKHOCTHBIMU JIMIIAMU — TIPE3UIEHT (HA TEeKy-
IIMIA Tom), Ipe3uACHT Oymyllero roga, Ipeaceaare/ib ITajaThl
JIeJIeTaToB, CeKpeTapb, Ka3Hauel, MPe3uIeHT MPOIIESIIIEro roaa,
WCTIOJTHUTEILHEINA TUpeKTOp. BBIPaOOTKOM TeKyIiei MOJUTUKA
7 pellleHreM KPYITHBIX aIMWHHCTPATUBHBIX BOIPOCOB 3aHMMa-
ercst nanara aeieratoB AAKD. Ha exeromnbix cbe3gax AANO
00CyXIaloTcsl OOLLME BOMPOCHI €€ ISSTCIBbHOCTA M M30UPaIOTCS
PYKOBOISIINE TOJDKHOCTHBIE JIMIIA Ha CIICAYIOIIWA TOII.

Pabounmu opraHamMm AccollalliM SIBJISIFOTCSI IIOCTOSIHHBIE
KOMUTETHI, CIIeIMaIbHble KOMUTEThl 1 KOMUCCHUU, CEKIIUU U
OTHEJICHNSI, OpTaHW3yeMBIe IT0 OTIEIBHBIM OTpacisIM ITIpaBa,
BOITpocaM pa3pabOTKM 3aKOHOIATEIbCTBA, PAa3JIMYHBIM ac-
MeKTaM aABOKATCKOWM IPaKTHKHU, NESITeIbHOCTH CyIOB M IIpa-
BOIIPUMEHSIONINX YYPEKICHUIA.

17.2.7. IlpaBoBble OCHOBBI JIEATEILHOCTH AJBOKATA

B CIIJA HeT HOPMATMBHO-IIPABOBOTO aKTa, KOTOPBIA 3aK-
peruisin Obl MpaBa alBoKaTa B cyfgomnmpousBonctse. CraTyc
3alllMTHUKA BbITEKaeT M3 0Obluasi, MpeleJeHTHOro Ipasa,
HOpPM PO eCCUOHATBHON STUKU.

OcHoBornoJaramoliiee ycloBUE y4dyacTUsl alBoKaTa B CyIO-
npousBojacTBe uznoxeHo B monpaske VI (1791 r.) k Konctu-
tytiuu CIIA: »IIpu BCsIKOM yrojoBHOM MpeciefoBaHUU 00-
BUHSIEMbII MUMEET MpaBO Ha CKOPbIA U MyOJUYHBINA cym Oec-
MPUCTPACTHBIX TMPUCSIKHBIX TOrO IITaTa MU OKpyra, paHee
YCTaHOBJIEHHOTO 3aKOHOM, TIji¢ ObLIO COBEpILEHO MpecTyrie-
HUe; OOBUHSIEMBI MMeeT IpaBo ObITh OCBEIOMJICHHBIM O CYIII-
HOCTM Y OCHOBAHUSIX OOBMHEHMSI, OH MUMEET MPaBO Ha OYHYIO
CTaBKYy CO CBUJIETENISIMU, MOKAa3bIBAIOIIMMU MTPOTUB HEro, Ipa-
BO Ha MPUHYIUTENbHBIM BBI3OB CBUIETEIC CO CBOEl CTOpO-
Hbl U Ha TOMOIIb aJBOKaTa ISl CBOSH 3alllUThI».

B cBoto ouepenpb, sTa MomnpaBKa Halllla CBOE pa3BUTUE B
psine peweHuii cygoB (1963 r., neno «ludeor npomue Y3iin-
mpaiima»; 1966 1., geno «Mupanda npomue wmama Apu-
3ona»; 1977 r., neno «bprep npomueé Buavsmca» u T.1.).
CyTb BTUX peILIeHU CBOMUTCS K CICAYIOIIUM TPUHIIMIIAM::
MpaBO Ha aJBoOKara siBjseTcs (PyHIaMEHTAIbHBIM W HEOOXO-
JUMBIM [IJIsl CIIPaBEJIMBOIO Cyda, MpW 3TOM IPaBO Ha aaBo-
KaTa MMeeT KaXIblii, KOMy MOXET ObITh Ha3HAaYeHO HakKasa-
HME B BUJIE JIMIICHUS CBOOOMIBI; alBOKAT NOJKEH Y4acTBO-
BaTh B T€X IMPOLIECCYalIbHbIX JEHUCTBUSIX, [J€ OH MOXET OKa-
3aTb OOBHMHSIEMOMY <«IIOMOIIlb, YTOObI CIPABUTHCS C IPABO-
BbIMU TpoOJeMaMM, WU JaThb COBET, KOTaa eMy MpPOTHMBOCTO-
UT JApyras TpolieccyaibHasi CTOPOHa».
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Takum obpa3oM, ydyacTue aaBoKaTa-3alllUTHUKA 00s13aTesb-
HO B JI0OOM CylneOHOM 3aceJaHUMK BHE 3aBUCUMOCTU OT TOTO,
MpU3HAJ JIA TIOACYOVMMBIN ce0s1 BUHOBHBIM WJIM HET.

17.2.8. AnBokaTckasi 3THKA

Cyneonnie mipenieneHTH CILIA BwIpabotamm mensie ¢Gomm-
aHTBI TIPAaBWJI agBOKATCKOl 3TUKH.

Kaxnplii amBoKaT-3allUTHUK 00s13aH OBITh IOJHOCTBIO JIO-
SITBHBIM TI0 OTHOLICHMUIO K CBoeMy KJIMEHTY. CyllecTByeT He-
CKOJIBKO acCITeKTOB 3TOi 00s13aHHOCTH. Bo-mepBbIX, M00ass WH-
dopMmaius, Kacaiolasics paccMaTpyMBaeMoOro Jeja, COOOIIeH-
Hasl aIBOKATy KIJIMEHTOM, SIBJISIETCSI KOH(UMIECHIMAIbHOM. All-
BOKAT HE MOXET B OTHOCTOPOHHEM ITOPSIIKE PAaCKPBITh KOH(U-
NEHLMAIbHYI0 MHMOPMAIIMIO, a TOCYIapcTBO HE MOXET MpPUHY-
JIUTH €ro paslIaCUTh 3Ty MHMOpMalnio. AIBOKAT JO/DKEH HC-
I0JIB30BaTh BCE TAKTUYECKME IPUEMBbI 3allMThI, COIVIACYIOIIME-
¢Sl ¢ HoOpMaMH MPOo(eCCUOHATBHOM 3TUKU, YTOOBI 00ECIEUUTH
CBOEMY KIIMEHTY AEWCTBUTENIBHO CrpaBeiuBbiid cyn. Ecmu y
agBoKaTa KOH(JIMUKT MHTEPECOB, JWYHAs IPEAB3SITOCTb WU
NpeayoeXKIeHHOCTb, KOTOPHIE IIPEMSITCTBYIOT aKTUBHOMY M ITOJI-
HOMY TIpEICTaBICHUI0O MHTEPECOB KJIMEHTA, aJBOKAT HE MOXKET
MpEeNCTaBIATh 3Toro kiameHta. Ho mpexme Bcero, amBokaT JIOJ-
XKeH ObIThb He3aBUCHMM. He moKHO ObITh M TEHM COMHEHUS B
TOM, YTO IO3MIMS aIBOKaTa 3aBUCUT OT I'OCYAapCTBEHHOIO 00-
BUHEHUs Win cyga. MIMeHHO Te agBOKaThl, KOTOpbIe Opanu Ha
ce0sl TIPeaCTaBUTEILCTBO MHTEPECOB JIMII, OOBUHSIEMBIX B CO-
BeplIeHNY HanboJiee OTBPATUTEIbHBIX MPECTYIUICHUM MO0 IIpU-
JICPXKUBABIIMXCS HEITOMY/ISIPHBIX B OOLLECTBE BO33pPEHUIA, BOII-
JI1 B UCTOPHUIO aMEPUKAHCKON HOPUINYECKON ITPohecChn.

17.2.9. JlonmycK HHOCTPAHHBIX AJIBOKATOB
K opuandeckoii npakruke B CITIA

Cyn 1o CcBOeMY YCMOTPEHHIO MOXET 0e3 9K3aMEHOB BBIIATh
JIMLIEH3UIO Ha ITPAaKTUKY B KaY€CTBEC IOPUAMYECKOIO KOHCYJIb-
TaHTa B JAHHOM INITaTe MHOCTPAHILy, IOCTUTIIIEMYy BO3pacTa
cTapiie 26 JieT ¥ OTBeYamolleMy CJICHYIOIIMM TpHU3HaKaM:

— BTO JUII0 B MHOCTPAHHOM TOCYIapcTBe B TeUEHUE He
MeHee IISITU JIET, HeMOCPEACTBEHHO IPEaIIeCTBYIOIMNX 00pa-
MEHNIO, SIBJISITIOCH aIBOKATOM;

— OHO 00yagaeT HEeOOXONMMBbIMU MOpPAJIbHBIMU KayecTBa-
MU U YIOBJETBOPSIET OOLIMM TpeOOBaHUSIM MPUTOAHOCTH IS
YICHCTBA B acCOIMAIIMM IOPVICTOB JAHHOTO INTaTa;

— OHO HaMepeHO MPAKTUKOBAaTh B JAHHOM IITaTe B Kade-
CTBE IOPUAMYECKOTO KOHCYJIbTAHTA, a TaKXKe MMETb ISl 3TOM
1eau oduc B JAaHHOM INTaTe.

212



B nmoaTBepxXaeHME yKa3aHHBIX BbBIIIE OOCTOSITELCTB IIpe-
TEH/IGHTY HEOOXOMMMO TMPEAOCTaBUTh CEKPETaplo cyda Clemy-
IOIIUE JOKYMEHTHI:

— BBIIAHHBIA TTPOMECCHOHAILHON OpraHM3alueil 1bo rocy-
JTAPCTBEHHBIM YUYPEXIIEHUEM B 3apyOeXKHOM TOCYIapCTBE, SIBJISI-
IOLIMMCST BBICIIIEM MHCTAHIMEN B BOMpocax MpohecCrOHATBHOM
TUCHUIUIAHBI, CepTU(hUKAT yIOCTOBEPSIIOIMINI, YTO 3asBUTEIb
JIONYIIIEH K MpakTUKE C YKa3aHWEM JaThl AOITyCKa, a TakKXke
YAOCTOBEPSIIOLLIMIA IEUCTBUTEILHOCTh €0 CTaTyca aJBOKara;

— PEKOMEHJIATEJIbHOE MHUCBMO OT OIHOIO M3 YWIEHOB HUC-
MHOJHUTEIBHOIO OpraHa TaKoil IMpodhecCUOHAIbHOU OpraHu-
3allMU JIMOO TOCYIAPCTBEHHOTO YYPEXIECHUSI WU OT OTHOTO
M3 Cylel cyna BBICIIEH WHCTaHIIMM JUOO Cyla MepBOM WH-
CTaHLIMU TAKOTO0 MHOCTPAHHOIO TOCYdapCTBa;

— HaJJIexXalMM 00pa3oM YIOCTOBEpPEHHBbIN TEepeBON Ta-
KOTO cepTudUKaTa M TaKOrO MUChMa Ha aHTIMHCKUN SI3BIK;

— TIpoyMe JOKYMEHTHI, MOATBEPXKIAIOIIME O0pa3oBaHUE U
MPO(PeCCMOHATEHYIO KBATM(UKALIMIO 3asIBUTEISI, €T0 MOPATBHBIX
KayecTB M OOILEH MpUrOMHOCTH;

— CBUIETEIILCTBO O POXIEHUM.

C y4eToM HEKOTOPBIX OrpaHWYECHUM JUII0, WMEIOIIee JIU-
LIEH3UIO HA TPAKTUKY B KA4yeCTBE IOPUAUYECKOTO KOHCYJIb-
TaHTa, CUMTAETCS aIBOKATOM, COCTOSIIMM IIpU acCoLalliu
IOPUCTOB JAHHOIO IITaTa, U UMEET BCE BBITEKAIOLIUE OTCIOMA
MpaBa, B TOM YHUCJIE TpaBa M OOS3aHHOCTM 4JieHa accolua-
LIMM IOPUCTOB JAHHOTO IITaTa B OTHOILLIEHWM PabOThl B OOHOM
M TOH Xe opuandeckoi dupMe ¢ OmHUM WM Oojiee WieHaMu
aCCOLMAlIMUA IOPUCTOB NTAHHOTO 11ITaTa, B TOM YUCJE MOCPE.-
CTBOM JIIOOOTO MapTHEPCTBA, M UTO, TMOXAJIyi, Hanboiee Baxk-
HO, KOH(UACHIMAIBHOCTY OTHOIICHUM C KJIMEHTOM M COOT-
BETCTBYIOILEHA JTOKYMEHTALIMU U CXOIHBIX IIPUBUJIETHM.

JIntio, moyunBIlee JUICH3WIO HA TIPAKTUKY B KadyecTBe
IOPUANYECKOr0 KOHCYJIbTaHTa, COIJIAaCHO YKa3aHHBIM II0JIO-
KEHUSIM 00sI13aHO TIOTYUHSITHCS MPOoheCCUOHATBHON AUCIIUII-
JINHE TaKWM K€ 00pa3oM M B TOM K€ OOBbeMe, YTO M UJICHBI
accoIMamyy OPHUCTOB TaHHOTO IIITAaTa; B TOM YKCJIE OHO O0SI-
3aHO MPENOCTAaBUTh B Cyd: OOSI3aTEJIbCTBO JIMOO Hamjiexkallee
TIOITBEPXACHUE HATUUUsI CTPAXOBKU TMpohecCHOHATbLHON OT-
BETCTBEHHOCTM Ha TaKyl0 CyMMY, KaKyl0 YCTAHABJIUBAeT CYII.

3asgBUTEND, KETAIONINN TONMYYUTh JULCH3WIO Ha TIPAKTH-
Ky B KayecTBE MIOPMIMYECKOrO KOHCYJIbTaHTa, O0sS3aH yIlIa-
TUTh TIOLUIMHY 3a BbIIa4yy JUILCH3UM.

B cnyugae, ecau nuio, IModyduBIlIee JULEH3WIO Ha IIpak-
THKY B Ka4eCTBe IOPHINYECKOTO KOHCYJIbTAaHTa, COITIACHO yKa-
3aHHBIM TIOJIOXKEHUSM, BITOCIECACTBAN OymeT MPWHSITO B 4iie-
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HbI acconranv IOPpUCTOB JAHHOIO ITaTta, JULUCH3UA HOpuan-
YECKOIo KOHCYJ/IbTaHTa, BblJaHHAadA TaKOMY JIMILY, 6yz[eT CUymn-
TaTbCS OTMEHEHHOM IIaTCHTOM, BbIJaHHbBIM TakKOMY JIMIY Ha
IIpaBO OCYHWIECTBJIATH IOPUANYCCKYIO IIPpAKTUKY B Ka4y€CTBE
YICHa accolraln OPpUCTOB AAHHOI'O IHTaTa].

17.3. ApgsokaTypa ®paHuun

C kxonna XIX B. Bo PpaHIMKM yTBEpAWICS MPUHIIAI He3a-
BUCHMOCTHU aJBOKATCKOW Mpodeccuu, KoTopas TPaaullMOHHO
3aHMMaJIa MPECTUXKHOE MECTO B OOIIECTBEHHOM XW3HU CTpa-
Hbl. AnBokaTel Bo ®paHuum Bcerma IMOJb30BaIMCh TOpasao
Oosbllieit cBOOOMON, YeM B Ipyrux crpaHax EBpombl, 4TO B
CBOIO oOuepellb MO3BOIWIO chOopMUpOBaThL Oorareiiiive Tpa-
Iuauu (ppaHIy3CKOil aaBOKaTyphl. B HacTosimee Bpemsi BO
®panumym HacunteiBaetcs Oomee 19 000 amBokatoB. Ecnmu k
3TOM apMUM NOOABUTh OTPOMHOE KOJIMYECTBO BCIIOMOTATEIIhb-
HBIX CIIyX0, HCCIeI0BATEIbCKUX LIEHTPOB W HHCTHTYTOB, TO
CTaHeT OYEBMIHBIM 3HAUCHUE aJIBOKATYpbl KaK OOIIECTBEH-
HOTO WHCTHUTYTa, KOTOPBI UTPAaeT OrPOMHYIO POJIb B XXU3HU
rocyaapcTsa B 1IEJIOM.

IIpexne yeM OCTAaHOBUTHLCSI Ha BOMPOCE OpPTraHM3allMU aji-
BOKATyphl, CJIEAyeT OTBETUTh Ha BOMPOC: KTO SIBJSETCS a-
BokatoM Bo PpaHumm?

B mocnenHue nBamuath Jier aaBokatypa PpaHUMM Tiepe-
KWBaeT CyllecTBeHHble n3MeHeHus. [lo 3akoHy ot 31 mekab-
ps 1971 1. mpousoLLIO CAUSIHUE psiJa aaBOKaTCKuX Tpodec-
cuii (agBoKaTa, TOBEPEHHOIO M KOHCYJIbTaHTa-3KcIepTa B
KOMMEpUYECKHUX Cydax) B emuHylo mpodeccuio aaBokaTa. B
1992 r. Takke MPOU3OIUIO CIUSHWE agBOKaTa U IOpUANYEC-
KOTO COBETHHMKAa B HOBYIO M €IMHYIO allBOKATCKyIO Tpodec-
cU0. YKazaHHble M3MEHEHUs ObLIM BbI3BaHbI TEM, YTO Tpa-
JUILIMOHHO aJIBOKATCKUE acCOLMAIlMN ObLTM OpraHW30BaHBI IPU
Cylax COOTBETCTBYIOIIMX WHCTAHIIWM, CYNTAINCh HE3aBUCH-
MBIMM M HE COCTOSIM B OTHOIICHUSX KaKOW-JIMOO COITOmMIM-
HEHHOCTU, He BOCTTPUHUMAs! €IUHbIX MPOhECCUOHATIbHBIX CTaH-
JIapTOB, YTO B HACTOSIIIIEe BpeMsl TpeACTaBIsieTCs] HeOOXOmu-
MbIM. B pamkax yka3aHHBIX MpeoOpa3oBaHUil ObL1a CO3MaHa
eIrHas amBOKaTCKasl accolMallMs, a Takke yupexneH LleHTp
NpoheCCUOHANTLHON alBOKATCKOW TMOATOTOBKU.

' Anpokarckas nestenbHocTs / Ilon pen. Bypoouna B.H.

M., — 2001. C. 94 —105.
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B Hacrosiiiee BpeMsi CyIeCTByeT TpM KaTeropMu aaBOKa-
TOB, MMECIOIIMX IIPAaBO BBICTYIIATh B CYIE. COJIMCUTOPHI, Oap-
pucTepbl U OappuCTepbl TIEpEl COBETOM.

ConucuTopsl MMEIOT MPaBO Ha MpEACTaBI€HUE WHTEPECOB
B Cylax NepBOM MHCTAHIUM, OappuCTEpPhl — B amNeJUISILIMOH-
HBIX CygaXx M, HaKOHEIl, CTOPOHBI B KacCAallUOHHOM CyIe W
COBETE TOCydapCTBa JOJKHBI OBITh MPENCTABICHBI CIEIAATNA-
cTaMu — OappucTepaMy Tepell COBETOM .

HeoGxommo ormetuTh, 4to Bo ®paHIMU TEPMUH <«aIBOKAT»
0003HaYaeT He 3BaHME, a B MPOMECCUOHATIBHOI AEATeIbHOCTH
TMpakTUKYyIolIero jula. [loatoMy moboi yenoBek, MMeloluii KBa-
JdUKaIMIo agBoKaTa, HO IPEKPaTHBIIMM pPabOTaTh B aJIBOKa-
Type, JaXe €CM OH IIPoAOJDKaeT paboTaTh B APYrux cdepax
mpaBa, Oojiec HE MOXET MMEHOBAThCS aIBOKATOM.

17.3.1. IlocTrymieHne B aaBOKATYPY

YcioBus mocTyma K aaBoKaTckoi mpodeccun Bo PpaH-
LIMU JIOBOJIbHO KECTKWE W OllpefesieHbl aeKkpetoM 1972 r.

IIpexne Bcero, HeOOXOAMMO MMETh (DPaHIIY3CKOE TIpaxK-
JTAaHCTBO M MMILJIOM IO CHEIUaJbHOCTU BBICIIETO y4eOHOTO
3aBeJieHUs1 (Kak MUHMMYM Marumctpa IipaBa); Kpome TOro,
JINIIO, XeNalolllee CTaTh WIEHOM accollMallid aaBOKaToB, NOJ-
)KHO HE MMETh CYyAMMOCTEH, a TakXe B3bICKAHUU 3a Cephe3-
Hble ITUCIHUIIMHAPHBIE WV aIMMHUCTPATUBHBIE MPOCTYIIKH,
a TakXe He ObITh COy4yaCTHMKOM OaHKpOTCTBAa MO JIMHUM Ka-
KOI-I100 (prpMbl WA MPEeanpUSTHUS.

JIuo, cooTBeTCTByIOIEE yKa3aHHBIM TpeOOBaHUSM, AOJ-
JKHO TIPOWTH BCTYMUTENbHBbIN 3K3aMeH B LleHTpe mpodeccuo-
HaJIbHOU TTOATOTOBKM (IBa MUCBbMEHHBIX U YCTHBIN), MPOYIUTh-
CS TaM TOH, IPOWTU TEOPETUYECKMN KypC M MNPAKTUYECKYIO
CTaXWPOBKY, a 3aTeéM C/aThb BBIMYCKHbIE 3K3aMeHbl (1 Much-
MEHHBII U 3 YCTHBIX).

Ilpu cobmtoneHUn 3TUX YCJIOBUN IOPUCT TIPUHUMAETCSI B
accolMaIvIo aaBOKATOB M MPUHMUMAET TPUCSITY CISTYIOIIETO
conepxaHnus: «[Ipucsraio Kak agBoKaT UCHOJHSITL CBOM (DyH-
KIIUKA C JOCTOMHCTBOM, J0OPOCOBECTHO, HE3aBUCHMMO, YECTHO
U rymaHHO». Ilocsie 3Toro oH yXe B KayecTBEe ajgBOKaTa Ipo-
XOIWUT NBYXTOAWYHYIO CTaXXUPOBKY IO CIEIIMAJIBHOCTH M TIO-
Jly4aeT CBUJIETENbCTBO.

AmBokatoM Bo PpaHIIMM MOXET CTaTh TaKXKe TpakmaHWH
OITHOTO M3 TOCYIApCTB OOILEro pbiHKA MPU HAIUYWUM YCIOBUIA

' CM.: Pewemnuxos ®.M. TIpaBoBble CHCTEMBI CTPaH MHpa:
CnpaBounuk. M.: IOpugnueckas nurepartypa, 1993.
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B3aMHOIO MPU3HAHUS IUIUIOMOB O BBICIIEM OOpa30OBaHMMU.
Kpome TOro, MHOCTpaHIbI OJIKHBI COOTBETCTBOBATL PSIIY
0COOBIX TpeOOBaHMIA.

17.3.2. Crpykrypa aasokarypbl Bo ®paHumm

AnBokatbl ®paHLuM 00beAMHEHBI B accoumauuu (opae-
Ha). B xaxmoM cymeOHOM perMoHe CyIIEeCTBYET TOJBbKO OjHA
accouuaumsi. CyiectByeT 181 pervoHajbHBIN Cymn UM, COOT-
BETCTBEHHO, CTOJIbKO e aIBOKATCKMUX accollMalMil. Accolu-
alMy pa3jIMyHbI IO CBOEMY KOJIMYECTBEHHOMY COCTaBy Tak, B
HauMEHbIIIel HACUUThIBAETCS TOJBKO 7 OappucTepoB, TOrAa
KakK B camoif KpymHoil — 11 Teicau OappuctepoB. Kaxmas
accolMalusl OCTaeTcsl He3aBUCUMOM, CaMOCTOSITEIbHOM opra-
HHU3allMei, BbIpabaThIBaIONICli BHYTPEHHMI periaMeHT CBOCHU
JIeSITEIbHOCTA M O0JIaNaloNieid CBOMM WMYIIECTBOM.

I'maBoit accoumanuu agBOKaTOB SIBJISIETCS TpelceaaTelb,
n30MpaeMblii TallHBIM TOJIOCOBAHUEM 4YJIEHOB accolldaluu
(BKJIIOUasi CTaXepoB) CPOKOM Ha nBa roga. B komrmeTreHIuIo
MpeaceaaTesisi BXOOAUT TMpeAcTaBIeHue WHTEPECOB acCOLMaluu
riepe]; rocyIapCcTBEHHBIMU OpraHaMU M OOIIECTBEHHBIMU Opra-
HU3ALMSIMU, paspellieHre CIOpPOB MEXAy aaBoKaTamu, Ipu-
MEHEeHMe TUCLMIUIMHAPHBIX B3bICKAHUM K aJBoKaTaM acCOlU-
alMu, PYKOBOACTBO CIyX0aMM accollMalluu; OH SIBJISIETCS
TpeceaaresieM COBeTa acCOLMallUU.

CoBeT accolMaluu u30UpaeTcss WieHaMM accollMaluu
(BKJIIOYAsl CTaXEPOB) TakKe TalHBIM TOJIOCOBAHWEM Ha CPOK
TpU ToAa. B KOMIIETEHLMIO COBeTa acCOllMallMi BXOOWT YII-
paBJieHUE pa3IMYHBIMU OOJIACTSIMU JESITeIbHOCTH accolva-
LMH.

Ha naumoHanbHOM ypoBHe aaBokaTypa DpanHuuu npen-
CTaBjieHa COBETOM acCOLMAllMii allBOKATOB, KOTopas M30upa-
eTCsl WIeHaMM acCOIMallnu.

OCHOBHOli JIeSTETbHOCTBIO COBETA acCOlMalliii aJBOKATOB
®paHLUKU SIBASETCS KOOPAWHALMS YYeOHBIX LIEHTPOB IO TOA-
TOTOBKE aJBOKAaTOB, IpeACTaBJIeHUE COOOIIeCTBA aJIBOKATOB
repes; roCygapCTBEHHBIMM OpTraHaMy M OOILEeCTBEHHOCTHIO.
Taxcke coBeT accoluallMii anBOKaTOB MMEET IpaBo Bbipaba-
ThIBaTh AMCLIMIUIMHAPHBIE U 3TUYECKHWE HOPMBbI IJIs1 BCEil Tpo-
(eccun.

17.3.3. Opranu3zanuoHHBIe (OPMBI OEATEILHOCTHU
anBokatoB Bo PpaHIuu
AnBOKaThl BIIpaBe paboOTaTh CAMOCTOSITEIbHO WU OObe-
JUHATBCS Ha YCJIOBUSIX TApTHEPCTBA C APYTMMU aIBoOKaTa-
mu. C 1992 r. agBokaTaM TakXe pa3pelleHo paboTaTh B
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KOMMeEpYeCKHX opraHmu3amusx. Kpome Toro, amBokaT MOXeT
HaHUMaTb IPYTUMX aJBOKaTOB. ANBOKAT, pabOTaloOlIUii IO
HaiiMy y Opyroro aaBoKaTa, HE BIIpaBe MMETb COOCTBEHHYIO
KiaveHTypy. Ilpu 3TOM BCIO MHOJHOTY IpakIaHCKO-IIPaBOBOI
OTBETCTBEHHOCTH HeceT alBOKaT-HaHUMatenb. IIpu sTom an-
BOKAaT, paboTalolInii Mo HaiiMy, 00s13aH B CBOEU IESATEIHHOC-
TH yKa3bIBaTb JaHHBIE alBOKaTa, Ha KOTOPOrO OH paboTaerT.
®DopMBI COBMECTHOM pPabOThI aIBOKATOB YPE3BBIYAHO pa3-
HOOOpa3Hbl U KIIACCU(PUIIUPYIOTCS IO Mepe OTBETCTBEHHOCTH
agBoOKaTa 3a JesITeIbHOCTh €ro IapTHepa, a Takxke 1o ¢opme
OILIATHl TpPY[Aa.

TpaguumonHo HamboJiee PaCIPOCTPAHEHHBIMU SIBIISIIOTCS
accodaluy M TIPaXIaHCKO-IPOo(heCCUOHAIbHbBIE TOBapHILE-
CTBa.

Accoyuayus — 310 OObeAMHEHME aIBOKATOB, KaXIBIi M3
KOTOPBIX TIEPCOHAJBHO OTBEYaeT Iepel CBOMM KIIMEHTOM.
[IpaBa wieHa acconmaly MMEIOT JTUYHOCTHBIA XapakKTep M
HE MOIYT mepemaBaTbesl. YJIEHBI accoLMalliM B ITOJIHON Mepe
COXPaHSIOT CBOIO CAMOCTOSITEILHOCTh. JIOroBOp O cO3maHuUM
accolvaly JOBOIUTCS IO CBEICHUSI COBETA acCOLMALIMM al-
BOKAaTOB.

HutepecHyio ¢opMy 0OBeIMHEHUST alBOKATOB IPEICTABIISI-
0T TpaxXmaHcKo-TipodeccmoHanbHBIle ToBapmiecTsa (I'TIT),
KOTOpBIE ITOmJIeXaT PETHCTpaldM KaK IOpUAMYecKUe JIula |
BHOCSITCSI B CIIMCKU accoumanuii agBokaroB. Ynennl I'TIT or-
BevatoT no gonram ITIT comumapHo u momHocThO. KimeHTy-
pa, Kotopylo mMmen Kaxnbiid amBokaT I'TIT, ecom MOXHO Tak
BBIPA3UThCSI, IIEPEIacTCsl B COOCTBEHHOCTh WJIM II0JIb30BaHUE
TOBapUILeCTBAa. AIBOKAT HE ITOJy4aeT IOHOPapoB, a JIUIIb
nomo ot mnpuosiu I'TIT B coorBeTcTBUM € HOJE YCTaBHOIO
KannTana. Tekyiie u Ipon3BoacTBeHHbIe 3aTpaThl HeceT T'TIT.
Kaxnprii agBoKaT MepcOHaIbHO HAJOTOM He 00JIaraeTcs.

KpomMe pacCMOTpeHHBIX BBIIII€ CYILIECTBYIOT CIIOCOOBI OObe-
JUHEHMST HE IJISI <«IOJTHOTO OCYILECTBJAEHMST IPotheCCUOHAb-
HOI1 aIBOKATCKOW NESATEeIbHOCTU», a JIUIIb OObeIUHEHHE <«OIl-
peleNicHHBIX MaTepHalbHBIX CPEICTB» C ILIENbI0 OOJIETYeHUs
OCYIIECTBJICHUSI 3TON AEATEAbHOCTU. TaKUMM SIBISIOTCS
«TpaXIaHCKOE TOBAPUILECTBO C OOBEAMHEHHBIMHU CpEICTBA-
MH» MO0, HampuMep, TPYIIIOBas aaBOKaTCKas KOHTOpaA,
CBSI3M M B3aMMO3aBHCHUMOCTh MEXOY WIeHaMU KOTOPOH SIB-
JISTIOTCSL 3HAYUTEIbHO MEHee KECTKMMU.

Pacmmpsier cepy AesTeIBHOCTA agBOKaTa BBEICHHOE pe-
dopMmoit 1992 r. paspemieHue agBokKaTaM OBIThH WieHAMU
«O0BEAMHEHNI 9KOHOMMYECKOTO CTUMYIMPOBAaHMS», KOTOPHIE
SBJIAIOTCS IOPUANYECKUMH JMLAMHU, U XOTS PETMCTPUPYIOTCS
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KaK TaKOBbIE, HO B TPSMOM CMbICIE HE SBIISIIOTCS XO3Sii-
CTBEHHBIMU ToBapuilecTBaMu. OObeIUHEHUST SKOHOMMNYECKO-
ro CTUMYJIMPOBAHUSI HE MMEIOT TIPUOBUIM IJisT cebsl, a comeii-
CTBYIOT 3KOHOMUYECKON HEeSITeIbHOCTU CBOUX UJIEHOB'.

17.3.4. Omnara agBOKATCKMX YCJIyT
IMockonbKy Tpodeccust agBoKaTa OTHECEHAa 3aKOHOM K He-
3aBUCUMbIM, BMCELIATCIIBCTBO B (I)I/IHaHCOBbIC OTHOLLUCHUS an-
BOKAaTa M €ro KjiWeHTa orpaHmdyeHo. OCHOBOM B3aMMOOTHO-
IIEHWI aJBOKaTa M KIIMEHTa SIBISIETCS IOOPOBOJIbHAS CHEN-
ka. Cr. 10 3akoHa o craTyce aaBOKAaTOB IpeayCMaTpUBaET,
yro Tapudbl 3a COCTaBJICHUE TPaXkIaHCKO-TIPOLECCYaTbHbIX
JIOKYMEHTOB M Yy4YacTUE€ B TMPOLECCYaAJbHBIX JIEUCTBUSX YCTa-
HaBIIWBAIOTCS TPAXAAHCKO-TIPOLIECCYATbHBIM 3aKOHOIATENb-
cTBOM. ['OHOpaphl e 3a KOHCYJbTALIMKM, MOMOIIL B CYIE,
Jlayy COBETOB, COCTaBJ€HUE IPAaBOBBLIX JOKYMEHTOB, KOTOPbIE
He TpeOyIoT YIOCTOBEPEHMS, M 3a BBICTYIUICHHUE B IIPEHUSIX

YCTaHABIMBAIOTCS TI0 JTOTOBOPEHHOCTH C KJIMEHTOM.

IIpy OTCYTCTBUUM COINIACHsSI C IOCIEIHUM TOHOpap OIpene-
JseTCd, KakK IpaBWIO, C YYETOM MarepUalbHOro obecriede-
HMSI KJIMEHTa, CJOXHOCTH Jejla, 3aTpaTr aJBokara W ap. 3arl-
pEIlleHO yCTaHaBJIMBATh pa3Mep TOHOpapa JIMIIb B 3aBUCH-
MOCTH OT Pe€3yJIbTaToB CymeOHoro aeia. OmHAKO He 3armpelia-
€TCsI K OCHOBHOMY TOHOpapy IOILIAYMBATh JOIMOJIHUTEIbHBIIA
B CJlydae ITOJIOXKUTELHOTO [JIs1 KJIMEHTA pelIeHUsT Cyaa.

Criopbl OTHOCUTEJILHO TOHOPApOB MEKIY aIBOKATOM M KJIM-
€HTOM pa3speliaeTcss PyKOBOACTBOM acCOLMALMK aIBOKATOB.

17.3.5. IIpenocrasjieHne OecCILIATHOM
IOPUANYECKOM TOMOLIU

ITpoGnembl @paHuyu B chepe oKazaHMUsT OECIUIATHONM WMIIU
JIBTOTHOM IOPUAMYECKOM MOMOIIM CXOXH C MpobjieMaMu B
Poccun: Bo3HarpaxaeHue agBOKaTOB 3a OECIUIATHYIO IOpUIM-
YeCcKyl0 TIOMOIIb JOCTaTOYHO CKPOMHOE W BBHITIJIAUMBAETCS C
OOJIBIIMM TIPOMEXYTKOM BO BpeMeHH. IIpm 3TOoM 00BEM Ta-
KOil moMoIly mopoii goxomut mo 50% Bcex rpaXmaHCKUX U
YIoJIOBHBIX Aei. CuTyalusl OCJIOXHSIETCSI ellle W IIPaKTUKOM
NPUBJICYCHUA aIBOKaATOB K IPEABAPUTCIBHOMY CJICACTBUIO I10
Ha3HAYEHUIO.

Tlocne pedopmbl, npoBeneHHOU B siHBape 1972 1., crano
BO3MOXHBIM COM3MEPATH OKa3aHNEC IOpHZ[H‘ICCKOﬁ IIOMOIIIN B
3aBUCHMOCTH OT MMEIOIIMXCS Y KJIMEHTa CPEeICTB, OCBOOOXK-

' AnBokarckasg mnpakTuka. 1998. Ne 1—2. C. 54.
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IaTh €ro OT YaCTU CyAEOHBIX PAcXOdOB. DTO MO3BOJMWIO TIpe-
JIOCTABJISITh TIPABOBYIO ITOMOIIb JIWIIaM, KOTOpHIE HE CTOJIb
YK HECOCTOSITEJIbHBI, YTOOBI PAacCUMTHIBATHL Ha 0OE3BO3ME3M-
HOE pacCMOTpPEeHUE N, WU He CIUIIKOM OoraThl, YTOOBI ca-
MUM TIOJIHOCTbIO OITIATUTH BCE PACXOIbI IO TIPOLIECCY.

17.3.6. OTBEeTCTBEHHOCTh AJIBOKATOB

AZ[BOKaT OTBCYACT 3a Z[CVICTBPI?[, CBA3aHHBIC C UCIIOJIHCHU-
eM mpodeccroHaabHOro gojra. Ilpexme Bcero, pedyb MIET O
rpaXXIaHCKO-TIPABOBOM OTBETCTBEHHOCTH, OCHOBAaHMS IJIs
KOTOpPOIM BO3HMKAIOT KaK 3a IIpelejaMu IIpoliecca, TaK U B
ero paMkax. B mepBoM ciiyyae M3 HeHaJUIeXalllero MCITOJIHE-
HU 00g3aHHOCTEN anBoKara, NpM Jade KOHCY/IbTaLMi, HpHU
MOATOTOBKE JOKYMEHTOB M T.O. BO BTOpOM — OTBETCTBEH-
HOCTb BO3HHMKACT B CJiydyac OHJI/I60‘1HOﬁ OLICHKM aaBOKaTOM
CYIITHOCTU [ej1a, IIPpY HApPYLIEHWU BEOCHUS J€j1a, HEeHaIexa-
LIETO BBIMTOJIHEHUS OO0SI3aTENBbCTB 0 OKa3aHUE ITIOMOIIM BO
BpeMsl TIpoliecca.

OTBETCTBEHHOCTh aIBOKATa TapaHTHUPYETCS 3aKOHOM B
dopMe 00SI3aTEILHOTO CTPAXOBaHUSI TPO(EeCcCUOHAIBHO OT-
BETCTBEHHOCTH.

Kpome TpaxkmaHCKO-TTPaBOBOW OTBETCTBEHHOCTH aIBOKAT
MOXET OBITb ITOIBEPrHYT M IMCLUIUIMHAPHBIM CaHKIIMSM CO
CTOpPOHBI aCCOLMAILIMM aJBOKATOB B BUIAE MPEIyNPEXICHUS,
BBITOBOPA, BPEMEHHOTO 3aIlpellieHUs] 3aHUMAThCSI aIBOKATC-
KOIi IeSITeNTBHOCTBIO CPOKOM He OoJiee YeM Ha TpM Tofa, VUIH
KaK KpailHsis Mepa — MCKIIOUEHHE U3 aIBOKATCKOI acCOLM-
aunu. [IpryeM UCKITIOUEHHBI U3 CITUCKOB acCOLMALIUK AlBO-
KaT He MOXeT OBbITb NPHUHAT Ha paboTy B APYIVIO accolya-
LU0 aJBOKATOB'.

' AnBokarckas nearenbHocTb / IMoxm pen. Bypoouna B.H.

M., 2001. C. 105—111.
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NPUOXEHUA

Ilpunoxcenue 1

W3 3AINIMTUTEIBHOI PEUM AJIBOKATA
CMOJIEHCKOI'O ML.B. B 3AIIIUTY
TPAXIAHUHA JATIMHA

YBaxaemblid cyn!

Moemy mnonpzaniutHoMmy JlanmuHy MpeabsBiIeHO OOBUHE-
HUEe 1o CT. 159 4. 3 m.«a», «@» (MOIIEHHUYECTBO) M TIO
cT. 172 4. 2 (He3aKOHHasl OaHKOBCKas HESITEIbHOCTD).

Ilo MHeHUIO TOCYmapCTBEHHOTO OOBUHUTENSI, MO TMOMI-
3alUTHBIN JlamMH B YacTW COBEPIICHMST MOIIEHHUWYECTBA,
25.07.98 r. B 1. PocroBe-Ha-loHYy myTeM oOMaHa W 3J10-
yIOTpeOJieHUsT NOBepUEeM 3aBlajiel MpaBOM COOCTBEHHOC-
TU Ha KBapTUPY IMPU CJIEIYIOIINX OOCTOSITENbCTBAX.

Hyxnasicb B meHbrax sl OKOHYAHUSI PEMOHTa CBOEH
KBapTuphbl, B uoHe 1998 r. morepmnesBimas boauy obpatu-
Jlach 3a TojlyueHueM Kpeauta K aupektopy IIK «PoctoB-
Kpeaut», moemy noazamniutHomy JlanmuHy. OH Ha TIpochOy
MoTepHeBIeil 3asBUJI, 4YTO ero ¢upMa MOXKET IpeaocTa-
BUTh €W KpEOWT TOJ HOTAapUAIbHO 3aBEPEHHBIN HOTOBOP
3ajora ee KBaptuphbl. [lo TpeboBaHuio JlanmnHa MOTEepIEB-
mas bonuu BeIMUcanach M3 CBOEH KBapTUPBI U MOJIy4YUsIa
B AIITH cnpaBky o mpaBe COOCTBEHHOCTHM Ha KBapTUpPY U
OTCYTCTBAM 3aJI0OTa W apecTa Ha MAaHHYI0 HEIBWUXUMOCTb.

CoOpaB yka3aHHble OOKYMeHTHI, 25.07.98 r. boauu
npubsuia B opuc IIK «PoctoB-Kpeaur», rme, moammcan
JIOTOBOP O TIOJYYEHWUM CCYIbl W JOTOBOP 3ajiora CBOei KBap-
tupbl, moaydmia oT Jlammua 10 000 mommapos CIIA,
YTO COCTaBJIsUIO Ha TOT MoMeHT 64 000 pyGraeit. 3arem
Jlanun mpencraBun eit «bo-to» Kak coTpyaHUKa ux ¢hup-
MBI W TIOSICHWJI, YTO 3ajoXeHa KBapTtupa (opmanbHO, a
MO TOTOBOpY 3ayiora ogopmieHa OyleT Ha Hee. 3aTeM OHU
BTpoeM Ioexalu B o¢puc Horapuyca CaHuHa, rae JlamuH,
YMBILIJIEHHO BBens B 3a0iyxneHue bonwy, ckasan eif, 4to
OHa JOJKHA ITOAMMCAaTh HOTapuadbHO OGOpPMIEHHBIE IO-
KyYMEHTBl 3ajiora Ha cBolo kBapTtupy. CyTb cienku JlanuuH
o0cyxXIajl HaeluHE C HOoTapuycoMm, 0e3 mpucyrcTBusi bo-
qu4, mocyie yero bosmu, He 4ywuTasi, moamnucasa JTOKyMEH-
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ThI, IpPEACTAaBJICHHBIE HOTApUYyCOM, IoOJiarasi, 4To IOAIIH-
ChIBaeT HOTapuajibHO OCGOPMJEHHBIM ITOrOBOp 3ajora Ha
cBo0 KBapTupy. O TOM, UYTO OHA TOIIMMCBLIBAET JOTOBOP
KYTUIM-TIpOJaX cBoeil KBapTuphl 3a 85 000 py0., HHUKTO
HE cKasajl U 3TUX HCHer eii HUKTO He ILIATHII.

3a nepuon ¢ mionst 1998 r. mo asryct 1999 r. boauu B
BUIe TIPOLICHTOB 3a IIOJb30BaHUe KpeauToM BHecma B I1K
«PocroB-Kpemur» 11 500 mommapoB CIIIA m B Bume mora-
IIEHUSI OCHOBHOM cyMmbl Kpeauta 220 000 pyOGieit, 4yTo
Ha TOT MoMeHT cocrtaisio 10 000 momnapos CIHA. On-
Hako JlanvH TOSICHWII eif, 4YTO ee KBapTHUpa MPUHAMJIECKHUT,
«b-ii», B cBA3M ¢ yeM OH uepe3 «bo-10» obpatmiics B cyn o
NPUHYIUTEIBHOM BhICeIeHUU bBoianu u3 KBapTUPHI.

Takum obGpasom, JlanuH myremM oOmaHa 3aBiades Iipa-
BOM Ha KBaptupy bonuu, T.e. coBeplIMs MHpecTyIJICHUE,
MpeaycMOTpeHHoe cT., 159 4. 3 m. «a», «0» YK P®, rt.c.
npuoOpeTeHUEe IIpaBa Ha 4Yy:XKO€ MMYIIECTBO MyTeM oOMa-
Ha M 3JI0yNoTpebeHue JOoBEpUeM B KPYITHOM pasmepe.

3acaymaB B cyneOHOM 3acelaHMU caMy IOTEPIIEBIIYIO
Bonwnu, 3amura obpallaeT BHMMaHHME Cylda Ha CJCAYIOIIUe
daktel. TMoazamutHOMy JlanmuHy OpeabsSIBICHO OOBUHEHUE
mo ct. 159 4. 3 m. «a», «O», T.e. OOBUHEHUE CUMUTAET €ro
BMHOBHBIM B COBEPIICHUM MOIICHHUWYECTBA B COCTaBE Opra-
HM30BaHHOI TpYIIIBI M B KpyImHOM pa3mepe. OOpaiaio
Ballle BHMUMaHWE, 4YTO, B COOTBeTCTBMU ¢ KoHCTUTyLMEi
P® ct. 49 4. 2, 0GBUHSIEMBIIA He 00s3aH JOKa3bIBaTh CBOIO
HEBUHOBHOCTH (3TO 3HAYMT, B CTpPaHE CYIIECTBYET IIpe-
3yMITIMSI HEBUHOBHOCTH). Ha IpeaBapuUTeIbHOM CIIEICTBUM
KOHKPETHO He OBLIO OmpelesieHO, B YeM Xe€ BBhIPa3uoch
MOIIEHHUYECTBO CO CTOPOHBI MOErO IOA3AIIUTHOTO: B 00-
MaHe WIM B 3JI0YyNOTpeOJeHUM AOBEpUsS, — M B YeM TO
WIN Jpyroe BhIpaxkeHo. B nmpenbsiBieHHOM OOBUHEHUHU IIpea-
BapUTeJIbHOE CIIeJCTBME OOBUHSIET MOEro MOA3alIMTHOIO B
HE3aKOHHOM TMPUOOpETeHUM MpaBa Ha 4yKO0e HMMYIIECTBO
myreM oOMaHa M 3JIOYIIOTpeOJeHUM dOBEPHUEM.

Ob6palrato BHUMaHHUE Cylda, 4YTO 3aKOHOIATeNb He IO-
MyCKaeT paclIMpUTE]bHOTO TOJIKOBAHUSI CTaTeil YToJioB-
HOro komekca. Hemb3s maxe 3aMeHUTH 3amsITyio, a Tpem-
BapuUTEIbHOE CIIEACTBHE CAaMBIM CITOKOMHeHIIeM o6pa3oM
MEHSET «WIM» Ha «W». [0CymapCTBEHHBIH OOBHMHUTEIH 3TOT
BOIPOC B CyAeOHOM 3aceJaHWU U B CBOEH peuyu Takxke 000-
Iesl CTOPOHOM, HO Cymy, K CYacThlo, 3TO CHAeJaTh HEBO3-
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MoxHO. Cymy OyneT HeoOXOJUMMO BCE XK€ OINpeNeuThb: 3TO
oO0MaH WM 3J0ynoTpebieHue aoBepuemM?

HaBaiiTe pacCMOTpUM B3TU TO3UILIMM U HAYHEM C «oOMa-
Ha». UTo Takoe oOmaH? AKTUBHas (opMa oOMaHa — TIpea-
HaMepeHHoe BBeJeHUE B 3a0JiyXIeHWe COOCTBEHHUKA IO-
CPEeICTBOM COOOILEHUS JIOXKHBIX CBEIEHW, MpenocTaBie-
HUSI TOJJOXHBIX MOKYMEHTOB WM WMHBIX AEUCTBUII, mMO-
POXIAIONINX WJITIO3UI0 3aKOHHOCTM Tepeladyd HMMYIIeCTBa.
ITaccuBHBIli OOMaH — yMajJuuMBaHUE OPUAMYECKU 3HAUYU-
MBIX (haKTOB, COOOIINTH KOTOpPHIE BUHOBHBIN OBLT 00s3aH.
YTo U3 MEepeuyrcCIeHHOTO COBEPIIMI MOW MOA3aIUTHBIN?
Kakue momioxHble TOKYMEHTBbI OH M3TOTOBMJ, U MBI HX
BuauM B aene? Kakue cBuIeTeNU MOATBEPXIAOT (PaKThl
MpenoCTaBlIeHUs] HEBEPHOH MH(OpPMAIMU CO CTOPOHBI Moe-
ro nmon3amutHoro? HeT HU OAHOro CBUAETENSI, HET HU
OIHOTO JTOKYMEHTA.

Bronnerenp BepxoBHoro cyma P® 1997 r. Ne 12 ctp.
7 uHGOPMUpPYET HAC, YTO OTBETCTBEHHOCTb 3a MOILIEHHHU-
YeCTBO HACTyIlaeT, €CJIM A0Ka3aHO 3aBlaleHHE YyXUM
HMYIIECTBOM IIyTeM oOMaHa. OOMaH, KOTOPBIA CIIYXKHUT
HE CPEICTBOM [JIsI HEIOCPEACTBEHHOIO 3aBlIafcHUs HMY-
IIECTBOM, HE paccMaTpuBaeTcsl KaK CIIOCOO0 MOIIEHHUYE-
CTBa. A 4YTO 3HAYMWT 3J0YyHOTpebJieHWe moBepueM? ITo
HUCIIOb30BAaHUE OCOOBIX MTOBEPUTEIBbHBIX OTHOIIECHMI,
CJIOXUBIIMXCS MEXIY MOIIEHHUKOM U COOCTBEHHUKOM
MMYIIECTBA, U B XOIE€ KOTOPBIX MMYILIECTBO IEPEXOIUT B
MoJIb3y BUHOBHOIO JMIia. fl cmpammBaio y cyga M TOCy-
JIapCTBEHHOTO OOBUHUTENS: «Kakue ocoOble TOBEPUTENb-
HbIE OTHOIIEHUSI OBUIM YCTAHOBJIEHBI MEXAY MOUM IIOA3a-
IMMTHBIM U TrpaxmaHkou bonmuy? Hukakux. Hukrto 006
5TOM HE€ TOBOPUT U HU ONWH CBHUAECTENIb 3TO HE ITOATBEp-
xkmaeT. Kakoe MMyIIecTBO Mepenuio B IOJb3y MOETO IIOA-
3amuTHOro? OtBeuaro: «Hukakoro. OH JUYHO HE cTal
COOCTBEHHMKOM HM4Yero». B uem Xe MomieHHMYecTBO? B
cnoBax bonmu? TocymapcTBeHHBII OOBUHMTENIbL B CBOEH
pedn BMeCTO OOpallleHWSI BHUMAaHMUS Ha CBUIETEIbCKUE
MMOKa3aHUs BBUAY MX OTCYTCTBUS CHejlajl yIop Ha IIpena-
noxeHue: «5 Bepro bonmy», ynmorpeOMB ero HECKOJIbKO
pas.

K coxaneHuio, 3TUM Bce OOKa3aTejbCTBAa MO ACIy U
VICUEPIIBIBAIOTCI, KaK y OPraHoB MpeABapUTEIbHOIO ClIel-
CTBUSI, TAK W y TOCYIapCTBEHHOTO OOBUHUTENS. DTa «Be-
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JIMKas Bepa» B CJI0Ba MOTEpPIEBIIETO, BO3MOXHO, U MO-
KeT ABMraTh ropbl, Ho B XXI B. jJiledb B OCHOBY OOBHHMU-
TEJIbHOTO MpPUTOBOpa, S AyMalo, Bpsa JIM, T.K. MHaA4Ye 3TO
yXe TpecTyIjeHue.

Bepuemcsa k cobObitmsiM 25 umionst 1998 r. Paccmorpum
MX 1O MYHKTaM M cpa3y ke IpOoaHaIu3UpyeM IOoKazaTellb-
CTBa, UMelolluecs B JeJe.

Bo Bpems mompoca 20 maprta 2000 1. moTteprieBIIas
bommu moxkaszama, 4To OHa HaxoAWjaach B OE3BHIXOTHOM
MOJIOKEHUM M HyXJajach B JCHbrax IJid OKOHYAHWS pe-
MOHTa KBapTUpPbl. AHAJIOTUYHBIC MOKa3aHUSI OHa Jaja B
cyneoHoM 3acemaHuu. Bel mx caplmanu. M3 3Ttix mokasa-
HUII Kak OBl ClIemyeT, 4YTO, IIOJYYUB OEHBIH, ITOTEpPIICB-
masg bonny HayHeT MM IMPOMOJKUT PEMOHT, HO TYT, C
YIUBJICHUIO 3aIIUThI, Mbl CTAJIKKUBAaeMCsI ¢ OOMaHOM CO CTO-
poHBI moteprieBmieii. Hukakoro peMoHTa, HET 00 3TOM HH
IIOKYMEHTOB, HU CBMJETENICi, M caMa MOTepIeBIIas He To-
BOPUT O peMOHTe HM cioBa. M HaMm e B cyneOHOM 3ace-
JaHUM TMOTepHeBllas CooOIlMga, 4TO 5 THIC. OOJUI. U3
10 ThIC. MOJAYYEeHHBIX OHA BEpHyJa KakK TPOILEHTHl 3a
noib3oBaHue KpeautoM. CrpammBaeTrcs: «3adeM oHa Opa-
ma 10 Tteicsty?» M HM Ha ONHOM JOIpOCE MOTEpIeBINAas HE
CcoO0IlIaeT, YTO BCE-TaKM OHAa XOTejJa OTPEeMOHTUPOBATb B
nome. I'a3, BomompoBom WAy OTOTUIeHUE? A MOXET, KPBIIILy?

Hanee moreprieBiasi HaM COOOIIAeT, YTO OHA HE ITOHU-
Majla, 4YTO JeJaeT, coOupass JUYHO CHpPaBKU ST O0pOpM-
JneHus caenku y HoTtapuyca. Cym He COMHEBaeTCs, 4TO
MOTepIeBIIas HAXOOUTCS B 3IpaBOM yMe, U €€ JeecIoco0-
HOCTb COMHEHMI He BbI3bIBAeT HU ceityac, HU 25.07.1998 r.
Torma o0BSICHMUTE MHE, KaK YEJIOBEK, HAXOISIIMICSI B
3IpaBOM yMe U Tpe3Boil mamsaTtu, 24 wionasg 1998 r. momy-
yaeT B MIITH crnipaBKy 00 OTCYTCTBMM apecTa Ha €e KBap-
TUPY, B KOTOPOM KPYIHBLIMM OYKBaMU YEPHBLIM II0 OeIoMy
HamucaHoO, YTO 3Ta CITpaBKa IIPEACTaBIsIETCS ST opopM-
JIEHUST KYIUIM-TIpOmaxu, a 25 HIoNsI COOCTBEHHOPYYHO
MUILIEeT HOTapuycCy 3asiBJICHHE, YTO HE MMEET CyIIpyra, Ko-
TOPBIA MOXKET IpPEeTeHIOBaTh Ha OTYYXKIAaeMOE HMYIIECTBO.
WM Bce ke oHAa He MOHMMAET, YTO nejaeT. TyT, IPOCTHUTE,
y 3alldThl BO3HMKAIOT 3aKOHHBIE COMHEHMsS B cioBax bo-
JINY O €¢ HEMOHMMaHUMU.

B mocnenymoommx cBouX ITOKa3aHUSX IOTEpIIeBINAs YT-
BepXIaeT, UTO y HOTapuyca Bce OymMaru oOHa IoAIucaia
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He 4MTas, T.K. AyMaja, 4YTO MOANUCHIBAET JOIOBOp O 3a-
nore. PaccmorpuM 310 ee yTBepxkaeHue. Caenka KyIIn-
nponaxu Oblna 3aperucTpupoBaHa HoTapuycoM CaHWHBIM.
HomnpollleHHBIA Ha NpeaBapUTEJbHOM CJIEICTBUM M B Cy-
JIeOHOM 3aceNaHUM HOTapUyC IMOSCHMJ, YTO pa3bsICHSI 00e-
MM CTOPOHAaM YCJIOBUSI CHEIKU KYIUIM-IIPOJaXXU M ee IIpa-
BOBBIE TMOCJENCTBUSI, TaK KakK 00si3aH 3TO JejiaTh MO 3aKO-
HY B COOTBETCTBMU CO CT. 16 4. 1, OCHOB 3aKOHOIATE/b-
ctBa o HoTtapuate. O yem roBopurt 3Ta ctaThsa? <«Hotapu-
yc 00s13aH 0Ka3biBaTh (PU3UUYECKUM U IOPUANYECCKUM JIM-
1laM COAEWCTBUE B OCYIIECTBJICHUM WUX MpaB W 3allUTe 3a-
KOHHBIX MHTEPECOB, Pa3bsSICHSATh MM MpaBa U OOsI3aHHOC-
TH, TMPEAYNpeXaaTb O TMOCIEACTBMUSIX COBEpIIaeMbIX HOTa-
pUMAaJIbHBIX OEHCTBUM C TeM, YTOOBI IOpHAMYECKAs HEOCBE-
JIOMJICHHOCTh HE MOTJIa OBbITh MCHOJb30BaHA MM BO BpE.».
YeM mokaszaHoO, YTO OH 3TOro He caenan? CioBaMM IIOTep-
nepireir bonwu. M Bce! Moii mom3ammTHBEIA MPU 3TOM HeE
MPUCYTCTBOBAJNI, a IpaxmaHka «bo-s», Ha 4ybe UM 0dop-
MJIEHa KYIUISI-TIpojaka KBapTUPbI, TOBOPUT, YTO HOTa-
pMyc pa3bsICHUJ Bce Kak mosoxeHo. Komy Beputn? 3a-
KOH roBoput — Horapuycy. ITouemy? Cr. 5 OcHOB 3ako-
HoJaTenbcTBa O Horapuate rnacut: «Hotapuyc Oecripuc-
TpacTeH U HE3aBUCUM B CBOEW NESITEJIbHOCTHU, T.€. Yy HEro
OTCYTCTBYET IMPUCTPACTUE K TOW WUJIU HUHOU CTOPOHE.

B manHoM cnywyae Horapumyc CaHMH COOOIIMJI HaM, 4YTO
JUIST HEro COBEPIIEHHO OJWHAKOBBI Kak moreprnenuias bo-
JIM4, TaK M rpaxaaHka «bo-g», U 4To OH BOOOIIEe He
3HaeT Moero Ion3amuTtHoro. Yrto menaer cieactBue? OHO
MNpPOCTO ILTI0eT Ha 3akKoH. YymoBuinHo, HO daxkT. He mnsa
CJIeACTBUS, OYEBUIHO, OH HAMWCaH, U B OOBUHUTEJIHLHOM
3aKJI0YEHNM CIIOKOMHO mminercs: BbiBoa: «Hotapumycy Be-
puTh Henb3sl. Touka. OH CTpeMUTCA YWTU OT AUCUMILIM-
HAapHOM WJM YTOJOBHOW OTBETCTBEHHOCTH, IIPEIYCMOTPEH-
HOU B OTHOLIEHWMW HOTApUYCOB, HEIOOPOCOBECTHO BBIIOJI-
HSIOIIMX CBOM oOsi3aHHOCTH»! Konerr!

VYBaxxaemsiii cyn! boabpiiero, Kak ceilyac roBOpsT B Ha-
pone, <«Oecripenena» TPYAHO cebe MpeacTaBuThb. S moOpo-
COBECTHO HECKOJBbKO pa3 TepeyuTan Bce Oe0, OyKBajJbHO
C YBEIMYUTEIbHBIM CTEKJIOM, cjlaBa bory, obGomiesncs 06e3
MUKPOCKOIA, ¥ He HallleJl MaTepuajioB, 4To HoTapuyc Ca-
HUH 3a oOopMJIeHHWE BTON chefKu ObUl MPUBJIEYEH K JUC-
LUTIJIMHAPHOW WJIM YTOJOBHOW OTBETCTBEHHOCTU WU BO-
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o0llle MpUBJIEYEH K OTBETCTBEHHOCTU JIOOOTO BMAA 3a Ka-
KyI0-HUOYOb caeiaky. M 4yero oH HOJKeH OOSIThCS, 3alllUTe
COBEpIIEHHO HEMOHATHO. f mymalo, 3TO HEIOHSTHO U Cymdy!
l'ocymapcTBeHHBIII OOBMHUTENL MeHee peliutTeleH. OH
BepUT noTtepresiieid boauy, 4yro y HOoTapuyca MpPOU3OIILIO
BCE TaK OBICTpO, 4YTO MoTepreBiias bonny He mpouuTana
JIOTOBOpP, IIPOCTO MTHOBEHHO BOeXaja, IOJIuMcana M Bce.
WM nokaszaTenbCTB 3TOr0 YTBEpXKIOEeHMSI He Hamo. Bepa He
HyXIaeTcsl B J0Ka3aTejbCTBax, a cama rmnotepnesinas bo-
JINY yTBEPXKIAeT, 4TO, yXOAs OT HOTapuyca, Ha PyKM MIO-
TOBOp OHa He moayuymna, BOoT ee M oomanyam! IloTepmes-
IIeid U TOoCyJapCTBEHHOMY OOBMHUTEIIO, OUYEBUIHO HEU3BeE-
CTHO, YTO [JOTOBOpP KYIUIM-TIPOJAXW COCTaBisSETCS B 2-X
9K3eMIUISIpax, ONWH BBINAETCS TOKYMNaTealo IJIsl perucTpa-
uun B MIITU, a apyroii ocraercsa B Aejie y HOTapuyca. A
yTo ocraercs y mponanua? OTBedaro: akT IIpUeMa-Iiepena-
4y HeABUXMMOCTU. BOT 3TOT akT moteprieBuiasi boauy mo-
Jlydyusia cpasy, TaM CTOMT €€ IOANMCh, M OHa 3TOTO He
orpuniaer. OOpatumcsa K 3TOoMy akTy. SI ero mepxy B py-
Kax. B Hem moteprneBmiass boiauy MMeHyeTcs IIpoOmaBLIOM, a
rpaxnaaHka «bo-si», TmogyepkuBalo, mokymnareieM. M mo-
TepreBIas TepeaaeT KBapTUPY, COIJIAaCHO IOTOBOpY KYTII-
nu-npogaxxu., Ho, mo cioBam morepreBIIeii, OHa OMNATH
HUYEro He IIOHsUIAa, a 4TO JejacT CJIEACTBUE U rocymap-
CTBeHHBII 0OBUMHUTENL? Bepsr eit Ha cioBo. UTo ocraercs
nenarb 3amure? O4YeBUOHO, KpUYaTh: <«AJIATYyMs!»

Hu omuH HopMaibHBIII YeJIOBEK B CJIOBa IOTepIIeBLICH
He mnoBepuT. Hu omHoro mokasaTtejibcTBa B Jejle IIPOCTO
HET, €CIM He cuuTaTh Bepy. [Ipomoirky nanblie.

Csou 10 Ttwic. mosutapoB CIIIA moteprnieBmas boiuu
MoJIyyuJia 0 IIOCELIEHUsI HOoTapuyca IO JOroBOpy 3aiima
25 mrons 1998 r. Ha 3 Mecgua mom 10% exemecsayHO,
T.e. mox 120% romoBeix. 3aTeMm uepe3 3 Mecslia JOTOBOP
ObLT MCITOJHEH, U 26 okTa6pst 1998 r. morepresinas bo-
JINY 3aKJIIOYMJIa HOBBIA JOroBop Ha 1 Mecsl Iom Ty ke
CYMMy M Ha Te Xe IIPOLIeHTHI. 25 Hosg0psa 1998 r. ara
orepaLus IMOBTOpUIAch, 25 mekabps 1998 r. omaTth mo-
BTOpUIach, 25 sHBaps 1999 r. moBTopuiach eiie pas.
3aueM HYXXHO OBUIO MOEMYy ITOJ3aIIMTHOMY TaK BECTH OyX-
rajaTepuio, HemoHITHO. OH TOBOPHUT, UTO TaK €My IOCOBe-
ToBaju. Ho Huyero mpectymHoro B 3ToM HeT. M TyT Ha-
YUHAEeTCs HEIMOHSITHOe. B cBoux mompocax IOTepIieBIIast
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Bonuu 3asBasier, yto 25 sSHBapsi OHa TMOJHOCTHIO BO3Bpa-
TWIa KPEIUT, HO MOIl TMOA3AlIMTHBIA U ero 3HaKoMble TI0-
TpeboBaiM, 4TOOBl OHa IpPOJOJIKaJlia IUIATUTh MPOLEHTHI,
npuyemM, IO ee cioBaM, 0e3 yka3aHUs, O KaKoro BpeMe-
HU, OYEBUIHO, MOXW3HEHHO IJIsS MOEro IMOoA3alllUTHOTrO.

B moaTBepxaeHue CBOMX CIOB MoTepreBlias boaud mo-
Ka3blBaeT KBUTaHIUIO O/H oT 25 sHBaps 1999 r. Ha cyMm-
My 220 000 py0., T.e. OHa Bce BepHYyJa, W €il OOJBIIE 3TH
JeHbI'M He OTHajlud, W [ajiee OHa IOAINKCHhIBajIa JAOTOBODA,
a JIeHbIM eii He JaBaju.

Horosopa ot 25.01.99 r., 25.02,99 r., 25.03.99 r.,
25.04. 99 r., 25.05.99 r., 26.06.99 r. u 25.07.99 r. He
CONPOBOXAAIUCH BblIayeil AEHEXHBIX CPENCTB €il, a ToJb-
KO TIOlyYeHMEeM OT Hee B BuOe MpolieHToB. Ha Bompoc o
MPOUCXOXIEHUU KaccoBOTO opaepa O/H oT 25 nekabps
1998 r. Ha cymmy 187 000 pyGneit moreprieBinast bommy
OTBEYaeT, YTO HUYEro He TMOMHUT, U OTKyAa B3sija 3TOT
opaep, He 3HaeT. JI100oi 3ApaBOMBICISIINI UYETOBEK 3amly-
MaeTcs. Benb peub maeT o cymMe, sKBUBajJieHTHOU 10 ThIc.
nosnapoB CIIA, HO ciencTBUME M rocylapCTBEHHOE OOBMHE-
Hue — <«Bepum»!

Bammra —  <«AUTHIyisg»!

B Tome mepBom.iena Ha cTpaHulle 94 Mbl BUIMM pac-
nucky ot 25 wutong 1999 r., HanucaHHyl MOOTEpreBLICH
Bonuy B monaTBepXaeHUE TOro, YTO Ha B3TOT TEpPUOA OHa
MO-TIpeXHEMY AOJIXHa AecsaTh Thicsay nosuiapoB CIIIA wmo-
eMy mnom3amutHomy. IlorepreBmrass bommd roBoput: «3a-
CTaBUJIM HAIucaTb». YIpo3 He ObLI0, HAacUIusl He ObLIO,
yIpo3 HacWivMeM He ObLI0. DTO TOBOPUT caMa IOTepIieB-
mas bonmu, cBumerens «M», MOW MOA3AaIIMTHBEIN W Ipy-
rue cuaetead. Ho 3actaBuiau, u Bce TyT! CiencrBue u
rOCyIapCTBEHHBIH OOBUHUTENb — <«Bepum»!

3amura — <«AJUTUITys»!

B nene nexuT emé omuH MOKYMEHT — 3aIlicKa IToTep-
neBmeir boaua or Ha 95 T. No 1, B KOTOpOli OHa IIPOCUT
OTCPOYUTH BHITIATYy gojira mo 10 aBrycta 1999 r. Yto
ato? IloteprieBiiass roBopuT: «3acTaBuimn»! CienctBue u
roCyJapCTBeHHBII 00BUHUTENb — «Bepum». 3amwura —
«Anmanyiis»! Xopomiee geno — 3T1a Bepa. Hy mpsgmo gy-
JlecCHOe sIBJeHMe 1 cienctBus! Jlenath HUYEro He Hauo,
norpocws noTeprieBuiero, U Bce. Yyneca! Ckaskal

Moli moa3aliMTHBIM MpeaocTaBU MoTepreBlIeil boany

226



JEHbIW B3aliMbl, a B 1IEJISIX COOCTBEHHOIO CIIOKOMCTBUS 3a
BO3BpaT J0JITa OH MOIPOCWUI MOoTepreBllylo boaudy odgop-
MUTh CHEJIKY HE TOJBKO B BUJE 3ajiora, HO JOIOJHUTEIb-
HO B ¢opMe KYIUIM-IIPOJaXXKu KBapTupbl boawd, Kkak oH u
paHee nellaJl MPM aHAJOTMYHBIX CHEIKAX, KOTOPhIE MBI C
BaMu wuccienoBaiu. M B HUX JIOOU, BEPHYB JOJT, TMOJY-
YW CBOIO HEIBMKMMOCTH 0oOpaTHO. Jla, MpPOIIEHT MOXET
ObIThb, BbhicOKMIT. Ho, yBepsito Bac, He camblil BBICOKMII B
cTpaHe. Mol moa3allMTHBI 3HAET, YTO OTHATh IIEHBIH
JIETKO, a BOT TOJYYUTh MX OOpaTHO ObIBaeT OYEHb CIOX-
HO, M OH XOTeJ 00e30macuTh ceOsT OoT HelpusiTHocTei. OH
HECKOJbKO pa3 o0bscHUI bonuy, u cBUmeTe M HaM 3TO
MOATBEPIWIN, YTO CHEJIKAa KYIUIM-IIPOJaXXKd HPUTBOpPHAas,
HO €My OHa HYyXHa, YTOObl ObITh YBEpEHHBIM B BO3BpaTe
JloTa U TIPOLIEHTOB II0 HEMY.

Kak uyBcTBOBaJI, 4TO €ro Moryr ooMaHyTtb. M uto Bemb
WHTEpEeCHO, mpaB okasajcs! YUrto B gene mokasblBaeT U KTO
MOXET TOJIKOM HaM ITOSICHUTb, KaKUM 00pa3oM MOl mom3a-
IIUTHBIA 0OMaHOM OTOMpaeT y mortepreBiicii bonny ee kBap-
tupy? HUYTO He MOKa3bIBaeT, U HUKTO HE MOXKET TOsIiC-
HUTb. A BOT TIOTepIieBIlIas cpa3y CTAaHOBUTCS Ha TyTh,
COBCEM HajieKMii OT IOTOBOPHBIX O0S3aTEILCTB.

Ona 28 wutons 1998 r. mpenbssaser B Kuposckuit OBJI
JABHO aHHYJIMpoBaHHbIM opaep Ne398 ot 20 asrycra 1985
I. ¥ TIPOMMCBIBA€TCS OOpaTHO, XOTSI 3HAET, YTO KBapTupa
ee CIyXuT obecredeHMeM Bo3Bpara gosra. Ho eit ato 6e3-
pasnuuHo. Jlojar oHa, g Aymaro, BO3BpallaTb U HE COOU-
panacbk. Kak mosicHuia HaM B cyaeOHOM 3aceJaHUU I10-
TeprieBinasg boaud, oHa HOJKHA MHOTMM M MO AeHb Ha-
CTOSIIEro cyaeOHOro 3acemaHus. B3siB JeHbIM y MOETO IIOA-
3alIMTHOrO, OHAa BEpHYyJa 3Ty CyMMy B BHUJE TMPOLEHTOB, a
3a MOJIb30BaHMWE JCHbraMM TJIATUTh HE IOXenana.

3amuTa corjlacHa, YTO IIPOLIEHTH BBICOKM, YTO MOU
MOM3aIIUTHBII HE Y4Yel POCT Kypca mojiapa, KpU3UC aB-
rycta 1998 r., HO 3TO XO03sIliCTBEHHbIe OTHOLIeHUs. Ha-
JIOTU, MPOLIEHTHI, JOJIT, TOTOBOPHBIE 00S3aTEJIbCTBA, CTaB-
ku lleHTpobaHKa, Kypc nojjapa — 3T TEPMHHBI Mbl CJIbI-
IIajgyM Bech IIpolecc M3 3acedaHusl B 3acegaHue. Ho Mbl
HUYEro He CHBIIMM 00 oOMaHax, 3JIOYIIOTPEOJICHUSIX O0-
BepyUeM U T.M., TO €CThb TEPMUHOB YTOJOBHOIO TMpoliecca.
EcTb rpaxmaHckuii mpolecc, M Ae0 3TO HaXOAUTCS U TIpHU-
OCTaHOBJIEHO B JpyroMm cyme. Ho TaM rpaxmaHCKoe Aejo.
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M mycTh TpaxmaHCKWiA cym pa3bepeTcss KTO, KOMY, CKOJb-
KO MOJDKEH W TpaBUJbHO JU O(GOpMIIEH 3alo0r. YBaxkae-
MbIit cyn! Henb3st 1O3BOMMTH OMHOMY M3 YYaCTHUKOB Tpax-
JAHCKUX MPaBOOTHOLUEHUI pacOpaBUThCAd C APYTAM C IIO-
MOIIIBIO yTOJOBHOTO Tiporecca. [IpaBocynue ocytiecTBis-
eTcsl B paMKax 3aKoHa U oOO0ecrieuumBaeTcsl CyAoM, KOTO-
pBIfi YyYTET CKa3aHHOE 3alUMTOW W TOMIECPXKUT HAllle MHe-
HUE: MOW TMOA3AIUUTHBIII HE BUHOBEH B MOLLUEHHUYECTBE, U
d TIPOLILY €ro I0 3TOMY 3MU301y OIPaBAATh.

CnpaBka:

ITo npenbsiBIEHHOMY OOBMHEHUIO B MOIICHHUYECTBE IO
cr. 159 4. 3 m. «a», «O» momcyaumblii JlanmuH cymoM OBLT
oIrpaBIaH.

ITpokypaTypoii ObIT BHECEH MPOTECT B OOJACTHOHN cCynd
KOTOPBIN OCTaBMJI TIPOTECT 6e3 YIOBIETBOPEHUS.

B peuu Cmoaencrkoeo 6éce pamuauu uszmenemnwi.
Joboe coenadenue cayuaiino.



Esponeiickuii cyd no npasam uenogexa
Cosema Eeponot om Kopozoduna Cepees
Aaexceesuna, codepicauiecocst 6 cnedcmeeH-
Hom u3oaamope Ynpasaenus Pedepanvroli
Cayucoot  bezonacnocmu no Pocmogckoii
obnacmu, Poccuiickas Dedepauus.

B auuye npedcmasumenss no doeepenHoc-
mu, adeokama OpuduUHecKoli KOoHCYyAbma-
yuu No 1 Jlenunckoeo paiiona 2. Pocmosa-
na-Zlony Jluewuua Baadumupa Jlveosuua

Adpec npedcmasumensi:
B. JI. Jluswuy, np. Cemawixo 46,
344007, e. Pocmoe-Ha-/lony, Poccus

2KAJTIOBA

B mpousBoacTee mpokypatrypsl PocToBcKoil o0nacTy Ha-
XOJUTCS YroJoBHOE Jeno mo ¢dakTy noxuiineHus rp-Ha Ko-
pOJBKOBa, BO30yXAeHHOe 5 Hos0ps 1998 .

OnHYM U3 OOBUHSIEMBIX IO JeJly SIBASIETCS KUTEJb
r. PocroBa-uH/Jl KoporoguH, 1964 r. poxaeHwus.

B mepuon paccienoBaHuss B oTHomeHun KoporoanHa
ObUIM JOMylIeHbl TI'pyOble HapylleHUs TMpaB, TapaHTUPO-
BaHHBIX CT. 6m. 1 m 3 «» EBpomelickoii KOHBEHLIUU O
MpaBax 4YeJioBeKa, a MMEHHO: MpaBO Ha oOpallleHue B CyI
1 TIpaBO Ha 3allUTy OT OOBUHEHMUS.

OO6cTosITeNbCTBA JieJla TaKOBHI.

28 sauBapa 1999 r. B 12% wac. xwurenn r. Pocroa-Ha-
Hony KoporoauH ObL1 3aaepkaH B CBOEM XKUJIMIIE IO TO0-
3pEHUI0 B COBEPIIEHUU MPECTYIUIEHUs B mopsake cT. 122
VIIK PCOCP. Cpa3y ke Iocie 3aaep:KaHWsI OH 3asiBUJI XO-
JaTafiCTBO O BBI30BE alBOKAaTa HOPUANYECKON KOHCYJbTallMu
Nel JlenunHckoro paiioHa r. PocrtoBa-Ha-loHy A.}O. Bopo-
XOBa.

B 12 yac. ponctBeHHMKM KoporommHa 3akIoumMiIn co-
[JIallleHUe O ero 3alluTe ¢ U30paHHBIM UM 3alIUTHUKOM —
agBokaTtoM A.FO. BopoxoBbIM, KOTOpPBI HEMENJIEHHO W3BeE-
CTWJI OpraH MpeABapUTEIHLHOTO paccieloBaHUsS O CBOEM ydya-
CTUU B JieJie U TMPeAOoCTaBUJl BCE HEOOXOAMMbIE JOKYMEHTHI
(cooTBeTCTBYIOILIEE MUCHMO, YIOCTOBEPEHUE alBOKaTa U Op-
JIep OpPUAMNYECKON KOHCYJIbTAllUM).
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Hecmotpsi Ha 31O, BOpoxoB He OBLIT IOmMylIeH K ydac-
Hio B gene. CrnemoBaTenb mpokypatypbl A.X. fHoues,
BEOyILIMil paccienoBaHue, coobmuia KoporomumHy o Tom,
yto aaBokaT A.IO. BopoxoB K HeMy HNPUUTU HE CMOXET.
B Teuenue aBaguatu gHel anBokatra bopoxoBa moa pas-
JIMYHBIMU TIPEIJIOTaMM HE AOIYCKaIM K y4acTMIO B Jejie 1
HEe JaBaJii BO3MOXHOCTU cBUAaHuUil ¢ KoporogmHbiM.

17 deBpana 1999 r. cinemoBatens A.X. SIHAuEB BbIHEC
MOoCTaHOBJICHME 00 OTCTpaHeHMM aJBoKaTta bopoxoBa oT
y4JacTus B Jeje. B MOTMBUPOBOYHOI YacTU ITOCTAHOBIIE-
HUSI yKa3zaHo, 4yTo BopoxoB B 1992 r. ocyIiecTBISIT 3alllv-
Ty KoporoavHa no Ipyromy yroJOBHOMY J€Ny U B PE3yJib-
TaTe IIaHTaxa cjiemoBaTelsi MamemoBa HOOWJICS TOTO, 4YTO
obu1 Koporomnu ocyxaen 1mo 4. 1 cr. 218 YK PCOCP k 1
rofy JIMIIEHUsI CBOOOIBI YCJIOBHO (BepOSITHO, SIHAMEB CUu-
Ttan, 9yto KoporommH AokeH OBbUI OBITh OCYXKIEH K peayb-
HOMY IHIIeHHUI0 cBobonbl). [lpurosop 1992 r. B oTHOIIE-
Huu KoporoguHa HMKeM He o0XaJioBajCcs, HE ObLUI OTMe-
HEH, BCTYIMJ B 3aKOHHYIO CHUJIY.

Ha stom ocHoBanuu fHaueB caenan BBIBOL O TOM, 4TO
BopoxoB sBisieTcsT cBUOETeNIeM MO ACTy.

Janee, pykoBoACTBysch M. 3 cT. 59, 67' m 127 YIIK
PC®CP, AnagueB BbIHEC MOCTAHOBJICHUE OO0 OTCTpaHEHUU
anBokata A. bopoxoBa OT y4yacTusi B YroJIOBHOM JeJe.

Crt. 59 VIIK PC®CP npeaycMmarpuBaeT IpaBuia, 3alpe-
LIAIoNIMe yJacTHe B Jejie cydeu, a B 1. 3, B 4YaCTHOCTH,
MpeIrycMaTpuBaeT, 4TO Cydbs HE MOXET y4acTBOBaThb B pac-
CMOTPEHMHU [IeJla, €CIM OH JIMYHO IIPSIMO MJIM KOCBEHHO 3a-
MHTepecoBaH B jene. OUeBUAHO, UTO K 3alIUTHUKY IO Yro-
JIOBHOMY J€Jly 3Ta HOpMa HMKAaKOTO OTHOIIEHMS HE MMeEeT.

Cr. 67' YIIK PCO®CP npeaycMaTpuUBaeT OOCTOSITEIb-
CTBa, WCKJIIOYAOIME ydyacTuUe B JeJie ajJBoKaTa B Kaue-
CTBE 3alMTHUKA. DT OOCTOSTENbCTBA CBSI3aHBI C IIPEIbI-
IYIIMM ydacTUeM 3alllUTHUKA 8 3mom Jce dese B Kade-
CTBE CyAbM, IIPOKYypoOpa, cliemoBaTesis, JO3HaBaTessl, DKC-
rnepra, creuuaaucTa, nepeBoAYMKa, MOHSTOTO, CBUAETE-
JIST; €CJIM B paccliefoBaHUM Aejia IIPUMHUMAET y4acTue JIMIIO,
C KOTOPBIM aJIBOKAT CBSI3aH POIACTBEHHBIMM OTHOIIECHMSI-
MH; €CJIM aJBOKAT OKa3biBajl IOPUIMYECKYIO ITOMOIIb JIMILY,
WHTEpPEChl KOTOPOro MpOTUMBOpEYaT MHTepecaMm Juia, o0-
paTUBIIETOCS 3a ITOMOIIIBIO.

A. BopoxoB HMKOIZA He ObLI Cyabeil, MPOKYPOPOM U T.II.,
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OH HE OKa3bIBaJl HUKOMY M3 OOBHUHSEMBIX IO eIy IOpUI-
YECKYI0 TOMOIIb.

Tor daxrt, yro B 1992 1. A. BopoxoB ocyuiecTBisii 3a-
muty KoporomuHa, He SIBJSUICS IPEHSITCTBUEM K €ro ydac-
TUIO B HacTosIeM nejie. bojiee TOro, UMEHHO MOTOMY, UYTO
Koporogun panee moib3oBajicsa ycIayramMu amBokaTa bopo-
XOBa, OH M M30paJl €ro B KayeCTBE CBOErO 3alllMTHUKA. YT-
BEpXICHUS O HEKOM IIaHTaxe ciemoBaTels MamemoBa co
cTopoHbl bopoxoBa — 3T0 3aBemomasl J10Xb, MCIIOJb30BaH-
Hasi B KadecCTBE YJOBKU IJId TOTO, YTOOBI HE HOIYCTUTH
agBoKaTa bopoxoBa K ydacTtuio B fAene, JUIIUTL Koporomm-
Ha BO3MOXHOCTHU IOJY4YeHMSI KBaIM(PUIUPOBAHHON IOPUIM-
YEeCKON TOMOIIM M JOOUTHCS OT HEro HYXKHBIX CJISACTBUIO
TMOKa3aHUM.

IMocne 3axmouennst KoporommHa mon cTpaxy IIpeaBapy-
TeJIbHOE pacciiefoBaHuEe IIWIOCh 14 MecsiieB, HO agBOKaT
BopoxoB Tak um He ObUI AoIylleH K ydactuio B ngeie. O
CYILIECTBOBAHUM IIOCTAHOBJIEHMSI 00 oTcTpaHeHuu bopoxoBa
or yyactuss B gene Koporomma y3Han jumb B mae 2000 1.
Mocjie OKOHYAaHUS pacclieloBaHUs IIPHM O3HAKOMJICHMU C Ma-
TepUajaMu CBOETO YrOJIOBHOIO jeia.

AnBoxkar BopoxoB Tak M He ObLI AOMNpPOIIEH B KayecTBE
CBUAETENISI 1O Jejly M AaXe He BBI3BIBAJICS K ClIeaoBaTeio.

CynTras IOCTAaHOBJIEHHUE CIIEHOBaTeIsa 00 OTCTpPAaHEHUH
3alllUTHUKA OT y4acTWsl B Jelle He3aKOHHEIM, KoporommhH
o0xanoBan ero B cya. IIpu sToM OH cocnajncst Ha cr. 46
Konctutyuyun P® u 3akoH PO «00 oOxaloBaHUM B Cy[
NEUCTBUIM M peElIeHMI, HapyllalolluWxX IIpaBa U CBOOOIbI
rpaxaan» ot 23 ampens 1993 r., u ri1. 24' TTIK PCOCP.
DTN HOpPMBI TapaHTUPYIOT TpaXXJAaHUHY CyOeOHYIO 3allUTy
€ro IpaB M CBOOO/.

5 wronsa 2000 r. cyapsd JIeHMHCKOTO pallOHHOIO cyna
r, PocroBa-H//[1. JI.I'. BepemeeHKO BbIHEcja IOCTaHOBIIE-
HUE O IIpeKpallleHMH NPOM3BOACTBA 10 Xanmobe Koporomm-
Ha B CBSI3U C HEIMOABEIOMCTBEHHOCTBIO ee cymy. Cymbs co-
clajach Ha TO, 4YTO, B cooTBeTcTBUU co cT. 239° T'TIK
PC®CP, He Moryr ObITh 0O0XajloBaHbI B Cyd WHIWBUIY-
aJbHbIE aKThl, B OTHOIICHMH KOTOPBIX 3aKOHOM IIpemIyC-
MOTpEH WHOM IOPSOOK CyZeOHOro 00XKaJloBaHUS.

D10 ToCTaHOBJIEHNWE ObLIO 00KaJOBaHO MHOM IO JOBEpEH-
Hoctun KoporogmHa B PocToBckuii 00acTHOM cyn B Kaccallud-
OHHOM TIOpSIIKE.
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15 aBrycra 2000 1. cym KaccallMOHHOM WHCTAaHIUM OT-
Ka3aJl B YIOOBIIETBOPEHMHM XaJIOObI II0 TeM XK€ MOTHBaM,
YTO U CyI MEpBOH MHCTAHIIMMU.

Takum o0pa3oMm, IOCTaHOBICHHE cydbu BepemeeHKO
BCTYNWJIO B 3aKOHHYIO cuiy. Ilo cymiecTBy, 3TUM wHCYep-
MBIBAIOTCSI BCE€ BHYTPUIOCYIapCTBEHHBIE CIIOCOOBI CyneO-
HOM 3alUTHI.

ITo poccuiickoMy 3aKOHOZATENBCTBY, MMEETCS BO3MOXK-
HOCTh OOpaTUTBLCSI K MPOKYpOpy OOJacTHM WIM Mpeacena-
TeJlI0 00JIACTHOIO Cyla C 3asiBJICHUEM O IPUHECEHWU IIpo-
TecTa B TOPSJAKE Haa30pa Ha COCTOSIBIIMECS peIIeHUS.
OpHako, 3Ta mpollenypa He sBJsIeTCs CyaeOHOM U He ra-
pPaHTUPYET 3allUTHl IIpaB OOBMHsIeMOro. Bo3MOXHOCTH
MIPUHECEHUsI IIPOTecTa IIOJHOCThIO 3aBUCUT OT PYKOBOAU-
TeJeld TeX OpraHoB, KOTOpbie MPUHSJIM HE3aKOHHBbIE, Ha
MOM B3IJISH, PEIIeHU.

Oo6pamascy, B EBpomeiickmii cym mo mpaBaM dYelOBeKa
B 3amuTy mHTepecoB Koporommua, s cumraio, yro Poc-
cuiickasgs Peaepanusi B JaHHOM cCiyvyae Hapylluia ciery-
IolMe HOpMBbI EBporeiickoli KOHBEHIIUU:

I. Cr. 6 m. 3 «» rapaHTHpyeT TpaXIaHWHY IpaBo
3allMIaTh ce0sl JUYHO WJIM 4epe3 IMOCPeNCTBO BbhIOpaHHO-
ro UM 3alllMTHUKA.

B pasButue stoii HOopMbl cT. 48 Koncruryuum PP ra-
paHTHpPYET KaxXAoMy IIpaBO Ha MOJY4YeHHE KBaIU(UIIAPO-
BaHHOM ropuandecKoit moMoinu. Kaxaelit 3amepkaHHbIN, 3aK-
JIIOYEHHBIN TOA CTpaxy, OOBMHSIEMBI B COBEpIICHUM IIpe-
CTYIUICHUsI MMEET MPaBO II0JIb30BaThCS TOMOIIBIO aaBoKaTa
(3alIUTHMKA) COOTBETCTBEHHO C MOMEHTA 3aJepxXKaHusl, 3aK-
JIIOYEHUST TOJH CTpaxy WIM MHpeabsBiIeHUS OOBUHEHMS.

B coorBercTBUM cO cT. 47 VYTIOJIOBHO-IIPOLIECCYaIbHOIO
koaekca PCOCP (VIIK PC®CP), 3aliMTHUK AOMycKaeTcs
K y4yacTUIO B jJieJie ¢ MOMEHTa 3alepkKaHus I0A03peBaeMo-
IO B COBEpPIICHUM MpPECTyIJICHMs. AIBOKAT JOITyCKaeTCs K
Y4acTUIO B Jejie MO IIPEABSBICHUIO OpIepa IOpUANYECKOMN
KOHCYJIbTAlIVU.

B coorBerctBUM co cT. 48 YIIK PCDCP, 3amuTHUK
npurjamaercs OOBUHSIEMBIM, €TI0 IIpEeACTaBUTEIEM WJIN
JIPYTUMU JULIAMU C €ro COIJIachusl WJIM IO ero IOpPYy4YeHMUIO.

Kak BumHO M3 mpenbimymiero manoxeHus, Koporomwx
ObLT JIMIIEH BCEX BTUX IIpaB, rapaHTUPOBAHHBIX POCCUIi-
CKMM 3aKOHOJATEJIbCTBOM M CT. 6 m. 3 «» KoHBeHLUMU.
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2. Cr. 6 n. 1 KoHBeHLIMM rapaHTUPYET YeJIOBEKY IPaBO
MpY OIPEACICHUM €ro IpaXXIaHCKUX IpaB M 00SI3aHHOCTEM
Ha CHOpaBelIMBOE ITyOJIMYHOE pa30MpaTebCTBO Aela B pa-
3YMHBIIA CPOK HE3aBUCHUMBIM OECIPUCTPACTHHIM CyIOM, T.€.
MpaBo JOCTyNa B CYI.

BelHOCS pelieHMe O mpekpalleHUU Aeja B CBS3U C He-
MOBEIOMCTBEHHOCTBIO €r0 Cydy, POCCUICKHE OpraHbl IOC-
MUK (hakKTUIEeCKH OTKa3biBaloT KoporomwHy B IpaBe IO-
CTylla B Cyd M IIpemjaraloT oOpaliaTbcsd € Xajlo0aMu B
MIpOKypaTypy, T.€. TOT OpraH, KOTOPHIi HapyIIWJI €ro.
MpaBoO Ha 3alluTy.

B coorBerctBuM co ct. 45 u 46 Koncturyuuu PO,
KaXJ0My TapaHTUpPYETCsl cydebHas 3allidTa TpaB M CBO-
0om BceMM He 3allpellleHHBIMM 3aKOHOM criocobamu. Pere-
HUSI U IEeHCTBUS OPraHOB TOCYJAapCTBEHHOM BJIACTU U JIOJ-
JKHOCTHBIX JIMI[ MOIYT OBITh OOXAaJOBaHBI B CYI.

Koncrurynuss P® He comepXUT U3BITUII U3 3TOrO Iipa-
BUJIA, IO3TOMY OOXaJoBaTb MOXHO /f00ble NEUCTBUS WU
pellleHUs] TOCYIapCTBEHHBIX OPraHOB M JOJKHOCTHBIX JIMII.

Koncturyuuonnsiii Cyn P® B cBOMX MOCTaHOBJICHUSIX
HEOJHOKpATHO OOpalllaJl BHUMaHUe Ha TO, 4TO CT. 46 (ua-
ctu 1 um 2) KoHcruryuum P® rapaHTHUpyeT KaXIoMmy Cy-
JeOHYIO0 3allMTy €ro IpaB M cBOOON M oOecIeYrMBacT BO3-
MOXHOCTb O0KaJloBaThb B Cyl peUIeHUS W OeUCTBUS (MU
Oe3meiicTBUE) OpraHOB TOCYIAapCTBEHHON BJIACTU U JIOJIK-
HocTHBIX Juil. [IpaBo Ha cymeOHYIO 3alIMTy, 110 CMBICIY
crateit 55 (wactb 3) u 56 (wacts 3) Kouctutyuuu Poc-
cuiickoii Denepauny, He IOMJICKUT OrpaHMYEHUIO, IIO-
CKOJIBKY OTpaHMYE€HHME 3TOrO IIpaBa HM MpPU KaKuX OOCTO-
SITEIbCTBAX HE MOXET OBITh OOYCIOBJIEHO HEOOXOIMMOC-
TBIO NOCTMKEHMSI IIpu3HaBaeMbix KonHcrutynwmeir Poccuii-
ckoit Denmepanum meieitl. MiMeHHO Takasi TipaBoBasi IO3U-
uus chopmynupoBaHa KoncturyumonueiMm Cymom Poccwuii-
ckoit ®enepallin B TMOCTAaHOBJICHHUSAX OT 5 deBpamsgs 1993
roga, or 3 Masa 1995 roma u ap.

ITocraHoBiieHWEe cegoBaTe/ss 00 OTCTpaHEHMM alBOKa-
Ta bopoxoBa or yyacTtus B Aene ObUIO 00XKajJoOBaHO B IIO-
panke ria. 24' T'paxmaHCKOro IpOLECCyaJbHOTo KoaeKca
(I'TIK) PCOCP, koropast TeKCTyaJlbHO BOCIIPOM3BOIMUT 3a-
KOH «00 o0xajdoBaHUM B CyI OEUCTBUI U pelLICHUU, Ha-
pyLIalIIMX TIpaBa W CBOOOABI TI'paxkaaH».

Cr. 239' THOK PC®CP, oTHocamascs K 9TOi TiaBe
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I'TIK PC®CP, comepXuT ykazaHHe Ha TO, YTO, B IOPSAKE
r1. 24' TTIK PC®CP, ue MOTYT OBITh OOXKaJOBaHBI MHIM-
BUIyaJibHbIe M HOPMAaTUBHBIE aKThl, A KOTOPBIX Ipe-
IYyCMOTPEH WHON TOPSAOK cyde6Ho20 OO0XKaaOBaHMSI.

WHoii mopsamok cyneOHOro o0xxajaoBaHUS IPEAyCMOT-
pe€H YroJOBHO-IIPOLECCYyaJlbHBIM 3aKOHOM JIMIIb IJIS IO-
CTAHOBJIEHUI oOpraHa MpeaBapUTEIbHOTO pacciel0BaHUs
0 TIpeKkpalieHuu yrojoBHoro mema (4. 5 crt. 209 VIIK
PCOCP) 1 u3bpaHum Mephl IIpecedyeHMs B BUIE 3aKII04Ye-
Husa nox ctpaxy (ct. 220'—220° YIIK PCOCP).

OTUM MCUepITbIBAIOTCS ciaydau, Korma Hopmbl YIIK mpe-
IyCMaTPUBAIOT MHOM IIOPSIOK cyde6Ho20 OOXalOBaHUS II0-
CTAaHOBJICHUI CJIEACTBEHHBIX OpraHoB. Bo BceX ocCTajbHBIX
clydyasix MHOTO MopsiaKa cyaeOHOro o0xkajaoBaHUS pelle-
HUU M JEUCTBUM AOJXKHOCTHBIX JIUL, KPOME TOro, KOTO-
puiii 3akperieH cT. 46 Koncturyuum PP, cr. 1 3akoHa
«O0 oOxanmoBaHMM B Cyd ACHCTBUN M pEIIeHWI, Hapylla-
IOLIMX IIpaBa U CBOOOABI IpaxkaaH» MTJI. 24 TTIK PCDCP,
HE MpPeayCMOTPEHO.

Cynpl IepBoii M KaccallMOHHONI MHCTaHLMiI HEOOOCHO-
BaHHO orpaHMYMIM IpaBo KoporommHa Ha cynaeOHYIO 3a-
HUTY, 3aKkperuieHHoe cT. 45 u 46 KoHcrutyuuu P®. Ilo-
CKOJIbKY IIpaBO Ha OOpallleHHue B Cyd SIBJISIETCS €TI0 KOH-
CTUTYUMOHHBIM IIPAaBOM, OHO MOXXET OBITh OTpPAaHMYEHO
JUb ¢deaepalbHbIM 3aKOHOM U JIMIIb B LEISX 3aLIUThI
OCHOB KOHCTUTYLIMOHHOT'O CTPOSI, HPAaBCTBEHHOCTH, 3/0-
pPOBBSI, TIPaB U 3aKOHHBIX MHTEPECOB APYTMX JIMII, obecrie-
YyeHMUsI 00OpOHBI CTpaHbl U OE30IAaCHOCTH TOCyaapcTBa. IDTO
ykaszaHo B cT. 55 Koncrurynum PO®.

OTka3 B BO3MOXHOCTU PACCMOTPEHHUS B CyIe XajaoObl
KoporonnHa Ha He3aKOHHOE OTCTpaHeHME M30paHHOTO UM
3allUTHUKA MHOIO paclieHMBaeTCs KaK Ipyboe HapylleHUe
ero mpas, rapaHTUpoBaHHBIX ¢T. 6 m. 1 KoHBeHIUU.

Ha ocHOBaHMM M3J103K€HHOIO s IIPOIIY PacCMOTPETh Ha-
cTosllee 3asiBJieHHME U Bo30ynuTh B EBporeiickom cyme mo
IpaBaM YejJoBeKa IMpPOLEAypy paccMoTpeHus: xkaynoobl Ko-
poroauMHa Ha HapyllleHWe ero IIpaB, rapaHTHPOBaHHBIX
KonBeHnuei.

B cinywae, eciu Bbl couteTe HacTosinylo XanoOy Ipu-
eMJIEeMOI1 IJisd paccMoTpeHusl B EBpormeiickom cyne 1o Ipa-
BaM 4ejoBeKa M BBIIIUIETE MHE OTBET, SI OBl XOTEJ BECTH
MEepernucky Ha PYCCKOM $I3bIKE€, a €CJIM 3TO HEBO3MOXHO,
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Ha aHIJMHACKOM SI3BIKE.
Ilpuaosxncenue:

— Komusa moctaHoBieHUsT ciaemoBatenst or 17 deBpains

1999 r.
— Komusg xanoosl KoporoguHa B cyi.
— Konus mocranoBneHust cymbu ot S5 mromst 2000 T.
— Komust yacTHO# kajg00bl Ha ITOCTAHOBJIIEHUE CYObU.

— Konust onpeaeiaeHusT KacCallMOHHOW WHCTAHIMUA OT
15 asrycra 2000 r.

— JloBepeHHOCTh KoporomnHa Ha Moe WMS.

AnBokar B.JI. JIuBmnig
30 amrycra 2000 r.

CnpaBka:

Heno mo ob6BuHeHMI0O KoporoavHa M ApyrMX B IMOXMIIE-
HMU cblHa npeacenareiss PoctoBckoro otaeineHuss Coep-
6anka P® Makcuma KoposabkoBa

B nacrosmee Bpems paccMorpeHo PocTtoBckuMm obGmac-

THbIM cyaoM. KoporoguH NpuUroBopeH K 25 T JUUIICHUS
CBOOO/IBI.
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KHUTM n3gartenbCcrtBa <<(DeHI/IKC>> MOXHO KynnTb
ONS KHUrOTOProBbIX OpraHn3auui

B pernoHasibHbIX NpeacrtaBuUTesibCcreax,
pacnosioXeHHbIX N0 aapecam:

1. yn. KocmoHaeTa Bonkosa. . 25/2, 1 3T., M. «BoiikoBckoe»
Ten/dakc: (095) 156-05-68, Ten.: 450-08-35

E-mail: fenix-m@ultranet.ru

OnpekTop - MounceeHnko Ceprein HukonaeBumu.

2. 111399, yn. MateHoBckas 9/13, p~H M. «<HoBOrmpeeso»
Ten.: (095) 305-67-57,517-32-95

E-mail: mosfen@bk.ru

IOupexTop - MaumH Butanun Bacunbesny.

[ns onToBbIX NOKynaTtenem - ONToBblE M30ATENbCKUE LIEHDI,
rnbkasa cuctemMa ckuook, BecnnatHasa Joctaska no Mockse.

B kpynHenuunx Mara3mHax;

T/l «bnbnuno-rnobyc» yn. MacHuukas, 6 (ten. 925-24-57)
T/l «MockBa» yn. Teepckas, 8 (Ten. 229-66-43)

«Mockosckuii [lom kHurn»
yn. HoBblili Apbar, 8 (ten. 291-78-32)

«Mononasireapauii»
yn. bonbluas MonsHka, 28 (ten. 238-11-44)

«Jlomnenarorn4eCKOViKHUrin»
ya. Ilymkunckas, 7/5 (ten. 299-68-32)

«MeaunumHckasikHura»
Komcomonbckuin npocnexT, 25 (Ten. 245 39 27)




Topzoewtii dom 1.

)

- ~eHUKC

B CaHkTt-lMeTepOypre

KHUM napatenbctBa «PeHUKC» MOXHO KYMNMANTb!

«JoMm KHUrn»
HeBckuin npocnekr, 28
Ten. 318 65 04, ¢pakc 311 98 95

E-mail: noskova@hbook.spb.ru
[na onToBbIX NoKkynareneun

PervioHanbHoe npeacraButenbCrso

198096, Cankrt-MeTepOypr,
yn. KpoHwraarckas, 11, k. 42, ten.: (812) 183-24-56.
E-mail: fenikc-peter@mail.ru
HapaueBa AHxena PycramosHa
E-mail: anjeln@yandex.ru

MpencTaBUTENLCTBO OCYLLECTBIISET A0CTaBKY py30B
ABTOTPAHCMOPTOM U MOYTOBO-0araxHbIMU BaroHamu,
TPaHCMOPTHbIe pacxoabl aenstca 50/50

B PoctoBe-Ha-[loHY
KHUTN n3patenbCTBa «PeHnKc» MOXHO KYMNTb:

1. nep. Cornacus, 3, Ten.: 999339
2. nep Cob6opHbIn, 17, Ten: 624707
3. yn. bonbwasa Caposasq, 70, ten.: 620673
4. yn. Hemuposunya-aHyeHko, 78 , Ten.: 446934
5. yn. NywkuHckasn, 245/61, Ten.: 665832




Cepus «BrIciiee oGpa3zoBaHue»

CMOJIEHCKUMI Muxawun Bopucosuy

AIIBOKATCKASl JESTEJIBHOCTD
1 ATIBOKATYPA POCCUVICKOI ®EJIEPAIIAU

OtBercTBeHHbIN 3a BoiycK E. bapaHuukoBa
Koppekrop O. MBanoBa
O6noxka A. TlameHko

Cnano B Habop 26.03.2004. ITogmucano B nevyars 06.04.2004.
®opmar 84x108 ‘/32. Bbymara tun. Ne 2. I'apaurypa IlIkoabHas.
Ve meu. JI. 21,84. Tupax 5 000 3k3. 3aka3 Ne 1053.

WznarenbctBo «DeHUKC»
344080, r. PoctoB-Ha-/loHy, nmep. XaaTypuHcKuii, 82

OtneyataHo ¢ rotoBbix Auano3utuBoB B GI'YUIIIT «Kypck»
305007, r. Kypck, yn. OHrensca, 109.

KagecTBo meyaru COOTBETCTBYET
Ka4yeCTBY NIPCACTaBJICHHBIX 3aKa34YMKOM ANAIIO3UTHUBOB



