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EdumoBa Brnaga BnamgucmaBoBHa - KaHAWJAT IOPUIWYECKUX HAYK, MOIEHT Kadeapbl
apourpaxxnoro mporecca I'OY BIIO "CapaTtoBckas rocynapcTBeHHas AxaaeMus mpasa',
CHEHAJIUCT B 00J1acTU apOUTPaKHOTO Mpoliecca, MPAKTUKYIOIIUN I0PUCT.

BBEJIEHUE

[Tpoucxonsmme B Poccun mpeoOpa3zoBaHuss B SKOHOMHKE W COIHAIBHON cdepe, npyrue
W3MEHEHHS B KHU3HU FOCYAapCTBA BBI3BIBAIOT 3aKOHOMEPHBIH MHTEPEC TEOPETHKOB U MPAKTUKOB
B 00J1aCTH TMpaBa K OPraHU3AIUM JCATEIHHOCTH PAa3IMYHBIX WHCTHTYTOB BIACTH, B TOM YHCIIE
CyJIeOHBIX OPTaHOB.

Heo0xomuMocTs MOCTPOEHUSI ITUBWIIM30BAHHOTO IPABOBOTO OOIIECTBA W TOCYNApCTBa,
co3nanus 3PGEKTUBHBIX IOPUIANYECKUX MEXAaHHW3MOB 3allUTHl MpaB TpakJaH W OpraHu3aluin
1oKa3ajia, 4To OOIIECTBO HYXKIAETCS B HE3aBHCHMOM CyJie, CBOOOAHOM OT TOJIUTHYECKOTO H
conuanbHOro pAaBieHus. OOecnmedyuTh H5TO YCIOBHE BO3MOXKHO TOJBKO B  YCJIOBHSX
JNEHCTBUTENIFHOTO  pa3fefieHuss TOCYAApCTBEHHOW  BJIACTH HAa  HE3aBHCHMBIE  BETBH:
3aKOHOAATENbHYI0, UCIIOIHUTENBHYIO U CYIEOHYIO.

Koncturynuss Poccuiickoit ®denepanun (nanee - Koucrtutymuss P®), ycranoBuBmias
CHUCTEMY OpraHOB MPABOCYIUs, OTBOAUT apOUTPaKHBIM cylaM (YHKIUU CyIeOHOro opraHa Io
pa3penIeHni0 IKOHOMHUYECKUX CIIOPOB, MO3TOMY apOWUTPa)KHBIE CYAbl B MPAaBOBOW JIUTEPAType
HA3bIBAIOT CHEIHAIBLHBIMU 10 OTHOLIEHUIO K Cy/1aM OOIIei IOpUCIUKIIUY.

XapakTep Jel, paccMaTpUBAaeMbIX apOUTPAKHBIMH CyJaMH, OCOOEHHOCTH CIIOPOB,
BO3HUKAIOIIKX B MPEINPUHUMATEIBCKON 1€ATEeIbHOCTH, 3HAYMMOCTh OBICTPOTO U MPABOCYAHOTO
paspeuieHuss CIOXKHBIX KOH(IMKTOB B cdepe SKOHOMUKH OOYCIOBHIM CYIIECTBOBAHHE
apOUTpaXHBIX CYJIOB HApsAy C CyJaMH OOIIeld IOPUCIAWKIIMHM, a TaKKe OCOOCHHOCTH WX
MIPOLECCYATIbHOM AEATEIIbHOCTH.

KoncTutynimonHoe 3akpersieHue MPHUHIMIIA PAaBEHCTBA M CaMOCTOSITEIbBHOCTH BeTBEH
TOCYAapCTBEHHOW BJIACTH, a TaKXKe IMpaB KaKIOTO TPpakIaHWHA HA MPEANPUHUMATEIHCKYIO
JeSATeNIbHOCTh O0YCJIOBHIIM CO3JaHHE apOUTPaXHBIX CYIOB B KAayeCTBE CIELHATN3UPOBAHHBIX
CyJeOHBIX OpPraHoOB.

OnHOM M3 aKTyaJbHEWIIUX MPOOJIEM CO3JaHUS CHUCTEMBbl apOWTPaKHBIX CYIOB OBLIO
W3MEHEHUE WHCTAaHIIMOHHOCTH, T.€. BBISICHEHHE BOIPOCA O COOTHOIICHUU apOUTPAKHBIX CYyI0B
BCEX YETHIPEX MHCTAHIMK (TIEPBOH, ameIUIAIMOHHOM, KaCCallMOHHOM, HaI30PHOM), KaK JOCTUYD
3 PEKTUBHOCTH TOCTPOCHUS WHCTAHIMOHHOCTH. B  pe3ynbrare cynebHoil pedopmbl
KOMIIETEHIIUSI apOUTPaKHBIX CYJOB paclpocTpaHseTcss Ha Bce chepbl IKOHOMUYECKOM KU3HU
o0Im1ecTBa, MO3BOJISIS FOPUANISCKUM JIMIAM U TPa)TaHaM-IPEeIPHHUMATEISM 3alHUIIATh B CyIie
npaBa M CBOOOJABI, NPEIyCMOTPEHHBIE POCCHUICKUM 3aKOHOJATEILCTBOM. OKOHOMHYECKHE
CIIOPBI, B KOTOPBHIX yYaCTBYIOT IOPHIWYECKHE JIMIA W WHAMBHIyabHBIC MPEANPUHUMATEIH,
paccMatpuBaloT 81 apOuTpakHbii cyn B cyObektax P®, 20 OkpyXkHBIX (deaepaTbHBIX
ANeJUISIIUOHHBIX apOUTPaXHBIX CyA0B, 10 MeXpernoHanbHBIX (heaepaabHBIX KacCAlMOHHBIX U
Beiciiuit Apoutpakusii Cya PD, ob6pasyroniue cucremy apOuTpakasix cyqnoB Poccun. Bmecre
C TeM pacmupeHue cdep CyneOHOW 3amuThl CYOBEKTUBHBIX IMPaB U 3aKOHHBIX WHTEPECOB
rpaXKaaH U IOPUINYECKUX JIUL, COBEPIIEHCTBOBAHNE CYA0NPOU3BOJICTBA, MOBHIIICHNE JOCTyMa K
NPaBOCYAMIO, NPUBEICHUE POCCUHCKOTO 3aKOHOJATEIbCTBA B COOTBETCTBHE C COBPEMEHHBIMU
MEXIYHApOJAHBIMU CTaHJApTaMU SIBISIOTCS HEOTJIOXKHBIMM 3aJladaMH  CyAeOHO-IIPaBOBOM

pedopMmBI.



Bce 310 00ycrnoBnmmBaeT HEOOXOAMMOCTH HAYYHOTO WCCICIOBAHHUS W OCMBICICHUS
JEeSTEAbHOCTH apOUTPAXKHBIX CYAOB M MPAKTHKH peaau3alid MOJOXKEHUH apOUTPaskHOTO
MPOLECCYaTbHOTO 3aKOHOAATEIbCTBA.

B pamkax nmoco6ust noapoOHO M3JI05K€H OCHOBAHHBIM Ha JIEHCTBYIOIIEM 3aKOHOIATENILCTBE
MaTepuaa Mo CTPYKType cyneOHoW apOuTpaxHoi cuctembl P®, Bugam M pasrpaHUuEHUIO
IPaBOOTHOLIEHUH, KOTOPbIE pAacCCMaTPUBAIOT B Mpejeiax IMOABEJOMCTBEHHOCTH apOUTpaskHbIE
CyJabl, TIPAaBOBOMY TIOJIOXKEHHUIO CyAell W apOuTpakHbix 3acemateneit. CorjacHo y4eOHOU
porpaMMe BHUMAaHUE YEJIeHO CTausiM apOuTpa)KHOTO MpoLecca, OTJeIbHBIM KaTerOpUsIM e,
oOmagaromuM cnenuGUIHBIME 0COOEHHOCTSIMH, B CHITY KOTOPBIX MX PACCMOTPEHHE BBIACIICHO B
OTJIeJIbHOE POU3BOJICTBO U T.1.

Y4yeOHOoe mocoOMe paccuuTaHO Kak Ha CTYAEHTOB, MOJNyYaroIllMX 3HAHUS IO
apOUTpa)KHOMY TNPOLIECCY, TaK M Ha NPAKTUKYIOIIUX IOPUCTOB, JKENAIOLUIMX OOHOBUTH CBOU
3HAHUS B JaHHOW 00JIacTH.



I'aasa 1. ®OPMbI PASPEIIEHHASI DJKOHOMMWYECKHNX CIIOPOB.
APBUTPAKHBIE CY/bI B P®. APBUTPAKHOE ITPOIIECCYAJIBHOE ITPABO.
APBUTPAKHBIN IMPOIIECC

1.1. ®opMbI pa3pelieHns SdKOHOMUYECKUX CIIOPOB

B cootBerctBUM ¢ OCHOBHBIM 3aKOHOM rocyaapctBa - Koncrutynueir PD - kaxmwliit
BIIPaBE 3alllMIATh CBOU MpaBa U CBOOOJbI BCEMHU CIIOCOOaMU, HE 3alpPEIIeHHBIMU 3aKOHOM (4. 2
CT. 45), rapanTupyercs ToCyJlapCTBEHHas 3aluTa npaB U cBobon (4. 1 cr. 45), B Tom uucie
cynebHas 3amura (4. 1 cT. 46).

B 10 xe Bpems B Poccum m 3a pyOexoMm Bce 0Ooiiee aKTyallbHOW CTAHOBHUTCS TeMa
QIBTEPHATUBHOIO PAa3pelIeHUs] TpaXkJIaHCKO-MpaBoBbIX crnopoB (manee - APC). VYdyensle-
[UBIJIMCTBl AKTUBHO 3aHMMAIOTCS CO3/aHUEM KJIacCH(UKAIMA albTepHATHBHBIX (opm
paspelIeHusl CIopoB, U3yyash HCTOPHIO BOMPOCA, MPOBOJAS CPAaBHUTEIHHO-IPABOBOM aHAIN3
NPaKTUKA CYACOHBIX M WHBIX OPTraHOB PA3JIMYHBIX TOCYJApCTB, pa3peularolluX IpaBbIe
KOHQUKTHL. [loMck anbTepHATHMB TOCYJAapCTBEHHBIM CyJaM JJs pa3pelieHus CIOpOB
00yCIIOBJIEH psiioM (akTOpoB, KOTOpble AUPHEPEHUUPYIOTCS B 3aBUCHUMOCTH OT pa3BUTHUSA
KOHKPETHOI'0 O0OIIecTBa, IOCYJapCcTBa, KyJbTYpbl, 3aKOHOJATEIbCTBA, YCTPOWCTBA CyJeOHON
cUCTEeMBI, 3(PHEKTUBHOCTH €€ paboThl, CTENICHN Pa3BUTHS M CIOKHOCTH SKOHOMUYECKUX M MHBIX
OTHOWIECHUH M Jpyrux oOctosATenbcTB. K ogHOMY M3 OCHOBHBIX (akTopoB pa3Butus APC
OTHOCSIT HEAOCTaTOYHYI0 3(PQPEKTUBHOCTh pabOTHI Cy/IeOHONH CHUCTEMBI NPU PACCMOTPEHUU
OTJENbHBIX KaTeropuil Jes, KOTopas MOXKET 3aKII4aThCsi B IEPErpyKEHHOCTH CYIOB,
JUTATENIFHOCTH CyA€OHOTO pa3OMpaTeNbCTBa, HEKBATH(DHUIMPOBAHHOM PACCMOTPEHUH [N, a
TaKXe JPyTuX HeJAO0CTaTKaxX, MPUCYIIUX CyIeOHOM CUCTeMe TOro MM MHOT'O IoCy1apCTBa.

B pesynbrare 3TOro MOXXKHO TOBOPUTH O TOM, YTO JOCTYIl HACEJIEHHS K MPaBOCYIUIO
CYILIIECTBEHHO OrpaHMYMBaeTcs. YacTO MOKHO CIBIIIATH O TOM, YTO MO 3TOW NMPHUUYUHE TPaKIaHe
U IOpPUAMYECKHE JIMIIA IPOCTO HE XOTAT 00paaTbesi B CyJ COOTBETCTBYIOIICH IOPUCIUKIINH.

[Ipexne yem Oosiee MOAPOOHO M3YUHUTh ATBTEPHATUBHBIE CITOCOOBI pa3perieHus MPaBOBBIX
KOH(JIMKTOB, HEOOXOAMMO OOPAaTUTh BHUMAHUE Ha TO, YTO (POPMBI 3AIIUTHI MPaB M 3aKOHHBIX
UHTEPECOB  YYAaCTHUKOB  HKOHOMMYECKOW  JIEATEIIBHOCTH  MOXXHO  IOJPA3JeNUTh  Ha
HOPUCIUKIIUOHHBIC <l>wmu HCHOPUCINKIOHHBIC.

<1> IOpucnukuus (ot nat. jurisdictio - cya, CyAONpOHM3BOJACTBO) - KPYTI IMOJHOMOYHUI
CyIeOHOTO WM aIMHUHHCTPATUBHOTO OpTraHa IO MPaBOBOM OIEHKE KOHKPETHBIX (DaKTOB, B T.4.
10 pa3pelIeHUIo CIOPOB M MPUMEHEHHIO MPEIyCMOTPEHHBIX 3aKOHOM caHKIMi. CM.: Boxpmioi
SHIMKJIONIeAnYecKuid ciioBaps // http://dic.academic.ru/dic.nsf/enc3p/339958.

K ropucaukumoHHBIM (opMaM  3alIMTBI  MOXHO OTHECTH CYJEOHBI  MOPSIOK
yperyJupoBaHus CIOpa, aAMUHUCTPATUBHBINA U WHOW MOPSAJOK, IPH YCIOBUHU €r0 yCTaHOBJICHHUS
Ha ypoBHE (eiepalbHbIX 3aKOHOB. K HEIOpHMCANKIIMOHHON OpME MOKHO OTHECTH CAMO3AIIUTY,
TpeTeiickoe pa3duparenbcTBO, pazOMpaTEeNbCTBO €T MEXIYHAPOAHBIMM KOMMEPUYECKUMHU
apOuTpakaMu, J10CYJIeOHbIN (MPETEH3UOHHBIN) MOPAIOK YPETyJIMPOBaHUS CIIOPOB CTOPOHAMH,
HOCPETHUYECTBO, IEPETOBOPHI, HHBIE BUbI pa3peLICHHs CIIOPOB.

OpucaukonHas gpopma 3aInThl

CyneOHbIl MOPSIIOK Kak FOPUCAMKLIMOHHAs (popMa BKIIOYaeT B ce0si roCyJapCTBEHHBIE
opranel cyne6noit Bnactu: Koncturymmonnsiii Cyn P®, apOuTpakHbeie Cynbl, a TaKke CYJbI
oOmiell IOpUCIAUMKLIUU (B KAayecTBE CaMOCTOSTEIbHOH (OpMBI CyAeOHON 3alUThl MOXKHO
paccMmaTpuBaTh IPAaBO Ha OOpAIlEHUE B MEKIOCYAAPCTBEHHBIE OpraHbl 10 3alllUTe MpaB rpaxkaaH
U OpTraHu3allnii, B YacTHOCTH B EBpormelickuii cya 1o mpaBaM 4enoBeKa).



B cooterctBum co cr. 118 Koncrurynuu P® npaBocyaue B PO ocyiiecTBiasieTcst TOIBKO
CyZIOM IOCPEACTBOM KOHCTUTYLMOHHOT'O, YTOJIOBHOT'O, TPaKJaHCKOTO M aJIMHUHUCTPATUBHOTO
CYZIOTIPOM3BOJICTB. ApOuTpaxkHbie cyabl B PO sBisitoTcss enepaabHBIME CylaMH U BXOIST B
cynebnyto cucremy Poccuiickoit @enepaunn (cr. 1 depepanbHOr0 KOHCTUTYLIMOHHOTO 3aKOHA
ot 28 ampenst 1995 r. N 1-©K3 "O6 apOutpaxsbix cynax B Poccuiickoit @enepanuun (nanee -
®K3 "O6 apbutpaxkHbix cynax B PO")).

AJMUHUCTPATUBHBIA  MOPSAJOK, KaK OTHOCSIIUMHCA K IOPUCAMKIIMOHHOW (dopwme,
OCYULIECTBIIIETCS TOCYJAapCTBEHHBIMM OpraHAMM HCIIOJHUTEIBHOM BIAaCTM B OCHOBHOM B
IpEBapUTEILHOM BHECYJEOHOM TOpSAKE, HalpUMEp HaAJIOrOBBIMHM OpraHaMu, Korja
NOCIETHUMM NPEIOCTaBlIeHO IMpaBo OeccriopHOro B3bickaHus. CregyeT He 3a0bIBaTh o
OenepanbHoit  cinyk6e 1o ¢uHaHCOBBIM pbiHKaM (DCDOP Poccum), kotopas MoOKeT
paccMaTpuBaTh Jiea 00 aJMUHUCTPATUBHBIX [TPABOHAPYILIEHHUSIX, OTHECEHHBIX B COOTBETCTBHH C
Konekcom P® 00 agMHHUCTpaTHBHBIX IpaBOHAPYIIEHUSX K KOMIIETEHIMHU (enepansbHOro
OpraHa MCIOJHMUTEIbHOM BIACTH, YIIOJTHOMOUYEHHOI'O B 00JIACTH PhIHKA LIEHHBIX OyMar, a Takxe
IPUMEHSET MEPbl OTBETCTBEHHOCTH, YCTAHOBJICHHbIE aIMUHUCTPATUBHBIM 3aKOHOJATEILCTBOM.

B Hactosimiee Bpems co3AaH sl KBa3MCYAEOHBIX aIMMHUCTPATHBHBIX IOPUCIUKLUN B
paMKax OpraHoB HCIIOJIHUTEJNBHOM BIJIACTU CIELMAIbHO JJI  pa3pelieHHus IPaBOBbBIX
KOH(uuKTOB, Hampumep Ilamara mno mnareHTHBIM crnopam @DenepanbHORl  CciaykObl 1O
UHTEIJIEKTYaJIbHOU COOCTBEHHOCTH, TATEHTAM U TOBAPHBIM 3HAKaM.

Heropucaukimonssie popMbl 3a1UThI

"VperynupoBaHue U pa3peiieHue CIOPOB BO BHECYJICOHOM TMOPSIKE O3HAYAET, YTO CIIOP
pazpemiaeTcss 0e3 HEMOCPENCTBEHHOTO YYacTHsi M PYKOBOACTBA MPOIECCOM CO CTOPOHBI
apoutrpaxsoro cyna. To ecTb 3TO Te CMOCOOBI, KOTOPhIE MOTYT HCIOJIb30BATHCS ISt
pa3pelieHusi TPa)kJIaHCKO-TPABOBBIX CIOPOB IO COTJAIIEHUI0 CTOPOH BMECTO OOpalleHus B
apOUTpaKHbIe CYJIbl U SIBJISIOTCSA JCHCTBUTENFHOW M OyKBaJbHOM aJbTEpHATHUBOHN CyneOHOMY
pa3bupaTenbCTBy B apOUTpPaKHOM CyJe (K TaKOBBIM, B YaCTHOCTH, OTHOCST pa3OUpaTeIbCTBO
Jea B TPETEUCKOM CyJle, 3aKIIOYCHHE BHECYACOHBIX MHUPOBBIX COTJIAIICHUH, MPOBEICHUE
MEePEroBOPOB, OOpaleHue K MocpeaHuky). OOmeid oObeauHsIomen 11 BceX 0003HAYCHHBIX
BUJIOB SIBIISIETCS TO, 4YTO MPOLIECC pa3pelIeHHus M yperyJupoBaHUs IPABOBOTO CIOpa BO
BHECYJICOHOM TIOPSIJIKE OMpEeNsieTCs] He apOMTpaKHOHM IpoleccyaabHOl (HopMoid, a caMuMu
CHOPSAIINME CyOBEKTaMH, a TAK)KE MHBIMU JTUIIAMU, TPHHUMAIOIIMMHU YYaCTHE B Pa3pelIeHUH U
yperyJupoBaHuu criopa <2>.

<2> MennukoBa M.E. JlocynebHoe yperyiupoBaHWE W aJIbTEPHATUBHOE pa3pericHue
SKOHOMHUYECKUX CIIOPOB: COOTHOIIEHUE NMpaBoBbIX KaTeropuii // KOpuct. 2006. N 9.

JlelicTByolIee 3aKOHOJATENbCTBO (4. 5 ¢T. 4 ApOUTPaXKHOTO MPOILECCYaTbHOIO KOJEeKca
P® (mamee - AIIK P®)) mpemycmaTpuBaeT B KauecTBE YCIIOBHS JUIsI OOpamieHUs B CYA
COOJIIOJICHHE HEe TOJBKO MPETEH3UOHHOTO, HO U MHOT0 J0CYJeOHOro Mopsaka yperyaupoBaHUs
cropa, dYTO JaeT TpaBO paccMaTpUBaTh HWHCTUTYT JOCYIEOHOTO  yperyJHupOBaHHUS
SKOHOMHUYECKUX CIIOPOB B IEJIOM KaK €JMHOE M AaBTOHOMHOE IIpaBOBOE SBJIECHHUE, Kak
CaMOCTOATENBbHYI0 (OpMy 3amuThl mpaBa. V3yudas B oOmem BHecyqeOHOE YperyJimpoBaHHE
SKOHOMHYECKUX CIIOpOB Kak (opMy 3alIUThl IpaB, HEOOXOIMMO YYHMTHIBAaTh BOIPOC
COOTHOILIEHUS! TAaKMX CMEXKHBIX IPAaBOBbIX KaTEropuil, Kak J0CyAe0HOE YperyjiupoBaHHE U
JIbTepPHATHUBHOE (HEroCyJapCTBEHHOE) pa3pellieHUe U yperyIupoBaHie CIIOPOB.

Tperelickue cybl

Tperelickue cyapl - 3TO HETrOCYJapCTBEHHBIE OpraHbl, CO3[aBaéMble COOOIIECTBOM
MpeANpPUHUMATENICH ISl pa3pelieHus CIOpoB B cepe YaCTHBIX SKOHOMHUYECKUX OTHOIICHHM,



KaK TPaBWIO, O OOpAIICHUsl CIOPSANIMX CTOPOH B TOCYNApCTBEHHBIH cyxa. JlaHHBIE CyIbI
ABIAOTCS  (pOpMOM MpUMHUpPEHUs KOH(MDIMKTYIOUIMX CTOPOH, OJHUM W3 aJbTEPHATHUBHBIX
CIOoCO0O0B pa3pelIeHUs] IKOHOMUYECKOTO CIopa B cepe rpa’kaaHCKO-IIPaBOBBIX OTHOLIEHUI.

B Poccuiickoit ®enepannu GyHKIMOHUPYIOT TPETEHCKUE CY/IbI, pACCMATPUBAIOLINE CTIOPHI
POCCUIMCKMX MpealpUHUMATENCH, JeATeNbHOCTh KOTOPBIX peryiupyercs @DenepanbHbIM
3akoHOM OT 24 urong 2002 r. N 102-®3 "O tpereiickux cyaax B Poccuiickoii denepanun"
(manee - ®3 "O Ttpereiickux cynax B Poccuiickoit ®epepanuu"), U MeXIyHApOAHbBIE
KOMMEpYecKue apOMTpaku, pacCMaTpUBAIOLIME CIOpPbl €  Y4YyacTUEM  HMHOCTPAHHBIX
IpeIpUHUMATENIEH, NeATENbHOCTh KOTOPBIX perynupyercs 3akoHoM P® ot 7 utonsg 1993 r. N
5338-1 "O MexIyHapoJHOM KOMMEpUYECKOM apOuTpake", B KOTOPOM YUYTEHBl IMOJIOKEHUS
Tunosoro 3akona FOHCUTPAJI "O mexayHapoIHOM KOMMEpPYECKOM apoutpaxe'.

Cornacho cratesaMm 2, 3 @3 "O Tperelickux cyaax B Poccuiickoit @enepanun’” TpeTeiickuil
CyJl MOXKET OBITh MOCTOSIHHO JEHCTBYIOIUM UM ObITH 00pa30BaHHBIM CTOPOHAMM JJIsl PEILICHUS
KOHKpPETHOI'O CIopa.

CornacHo crtatbe 5 @3 "O Tperelickux cynax B Poccuiickoit @enepanuu” crop MoeT
ObITh IepellaH Ha pas3pelleHHe TPeTeMCcKOro cyjaa MNpH HAJIMYUU 3aKIIOUYEHHOTO MEXTY
CTOPOHAMHU TPETEUCKOI0 COrIalIEHUsl. DTO COTrJallleHue MOXKET ObITh 3aKI0YEHO CTOPOHAMHU B
OTHOILLICHUM BCEX WM OIpPENEIECHHBIX CIIOPOB, KOTOPbIE BO3HUKIU WJIH MOTYT BO3HUKHYThb
MEXJly CTOPOHAMU B CBSI3U C KAKMM-TTMO0 KOHKPETHBIM MPABOOTHOIIEHUEM.

Tpeteiickuii cy1 IpUHUMAET pelIeHHE B COOTBETCTBUHU C YCIOBUSAMU JIOTOBOPA U C YUETOM
oObIuaeB senoBoro obopora. Eciau OTHOIIEHMSI CTOPOH NPSMO HE YPEryJHpOBaHbl HOpPMaMHU
IpaBa WM COTJIAIICHMEM CTOPOH U OTCYTCTBYET NMPUMEHUMBIH K 3TUM OTHOLICHUSAM OObIYal
JIEJIOBOTO 000pOTa, TO TPETEHCKUI Cya NPUMEHSET HOPMBI IpaBa, PETYJUPYIOLIUE CXOIHbIE
OTHOILECHMS, @ IPU OTCYTCTBUU TAKMX HOPM pa3pelIaeT CIop UCXO0Js U3 OOLIMX Hayal U CMBICIA
3aKOHOB, MHBIX HOPMAaTUBHBIX NpaBoOBbIX akToB (cT. 6 @3 "O Tperelickux cynax B Poccuiickoit
Oeneparun").

[Tocpenanuectso (1. 2 4. 1 cT. 135 AIIK PO)

AIIK P® He coaepX uT ONpeneNeHHs] IMOCPEIHUYECTBA, MOITOMY €ro KauyeCTBEHHBIE
XapaKTePUCTHKH MPEJICTABISAIOT COO0H 0000IIeHHe MUPOBOTO Cy1€0HOTO OIBITA M TOUEK 3PCHUS
YUEHBIX [IUBUIHCTOB.

[TocpennuuecTBO (MM MeaUaIUs) SIBISETCSA ACSTENBHOCTBIO MO OKA3aHHUIO COJIEUCTBHS
CHOPSIIMM CTOPOHaM B DPAa3pelICHUH CIIOPOB, OCYIIECTBISEMON pPEKOMEHJOBAaHHBIM CYIOM
JULOM - IOCPEAHUKOM (MEIUATOPOM).

[locpegnuuecTBO -  NpuUMHUpUTETIbHAs  OpoOLEAypa, KOTopas  HE  MOAJEKHT
NPUHYIUTETLHOMY HCIIOJIHEHUIO, HAMpaBlieHa Ha yperyJupoBaHHE IMIPABOBOrO Ccropa u
BBIPa0OTKY B3aMMONPUEMIIEMOIO PELICHUs] CAMUMHU CTOPOHAMH C Y4acTHEM TPEThell CTOPOHBI
(mocpenHuKa).

[Tocpenanuk - 310 QuU3MUEecKoe IO, 00IaTAI0NIee ONBITOM M 3HAHUSMH B OIpeneIeHHON
00JacTi YKOHOMHUYECKOTO 000pOTa, HE CBA3aHHOE KAKUMU-TMOO OTHOIICHUSMHU C yYaCTHUKAMU
cropa.

IlocpeqHUUecTBO OCYIIECTBISETCS B BHUAE IEPETOBOPOB CTOPOH, OPTraHU3YEMBIX
MOCPEAHUKOM U Tpu ero ydacTuu. [lockoibKy NOCpeIHHMK He o00JagaeT KaKuMHU-JINO0
BJIACTHBIMU TIOJITHOMOYHUSIMU H, COOTBETCTBEHHO, HE CBS3aH KAKUMHU-THOO MPOLEAYPHBIMU
MpaBUJIaMH, TIEPETOBOPHI TPOBOISATCS B CBOOOAHON (pOopMe, OTIMYHOM OT Cy1e0HOTO 3aceaHus.

[Ipu 3TOM MOCpEOHUK HE CTOJBKO Pa3bICHSAET CTOPOHAM IOPHUIUYECKHE IOCIEICTBUS
YpEryJupoOBaHusl CIOpa, CKOJIbKO IMOMOTaeT MM COCPEJOTOYMUTHCS Ha SKOHOMHYECKOW WU
JUYHOCTHON OCHOBE MX KOH(DIIMKTA, Pa3bsICHSIET BO3MOKHOCTHU U MOCIECTBUS YPETYIUPOBAHUS
CIopa ¢ y4eTOM HMHTEpPECOB BCEX CTOPOH, HCIOJIb3YsS B OCHOBHOM CBOM MpOQeCCHOHANbHBIN U
KU3HEHHBI OmbIT. OMHON W3 OCHOBHBIX OO0S3aHHOCTEW MOCPEIHUKA SBISICTCS COXPAaHEHUE
TaHbI IEPETOBOPOB.



OTtarnsl pa3BUTHS MPOLEAYPHI TIOCPETHUIECTBA!

- 3aKJIIOYCHHE COTJIalIeHUss 00 YpPEeryJMpoBaHUHM IPAaBOBOTO KOH(IMKTA C IMOMOIIBIO
MOCPETHUKA,;

- M3y4YeHHE MOCPEIHUKOM IPECTABICHHBIX MAaTEPUANIOB, YSICHEHHE CYTH CIIOpa MEXIy
CTOpPOHAMH;

- IEPETOBOPHI C KaXKA0H U3 CTOPOH;

- BBISICHCHHE TIO3HMIUH KaXKJI0W CTOPOHBI IO CIIOPHBIM BOTpocaM (OIpeesieHHe CIIOPHBIX
npo0iieM U pa3paboTKa MIaHa UX pa3pelIeHns);

- BEIpaOOTKa COBMECTHO CO CTOPOHAMH HECKOJIBKHX BApUAHTOB MX pa3peIICHHS;

- 00CyXIeHHE TIPEUIO’KEHHBIX BAPHAHTOB (JOCTOMHCTBA U HEAOCTATKH KaXJI0TO0);

- OMCK B3aMMOTIPUEMIIEMOTO PEUICHHUS CIIOPHBIX POOJIEM U Iy TH €T0 peaTn3alnu;

- opopMIIeHHE JOCTUTHYTOTO COTJIALICHUS;

- peanu3aiyst JOCTUTHYTOTO COTJIAIICHHUS.

PesynpraTamm mocpenHMuecTBa SBISETCA JIMOO 3aKIIOYEHHE CTOPOHAMH MHPOBOTO
COTJIallIeHUs], THOO OTKAa3 UCTIA OT MCKA. YCIyr'W MOCPEAHUKA OIUIAUYMBAIOTCS 110 COTJIAIICHHIO
CTOPOH.

[IeperoBopsl

[leperoBopsl MpeACTaBISAIOT COOON MPOLEAYPY YPEryJIUpOBaHHUsS CIOpa, MPOBOASILYIOCS
CTOpOHaMHU (TPEICTAaBUTENSIMU CTOPOH) C YYacCTHMEM HEKOEro HEHTpanbHOIO JIMIA B KauecTBE
npeceAaTebCTBYIONIET0, MPOXoasiiue B (opme, moapaxawimeid cyneOHOMYy 3acelaHuio, U
HaNpaBJIEHHYIO Ha yPETyJIUPOBaHUE CIIOpa HA KOMIIPOMHUCCHOM OCHOBE.

Camo3sammra

B ropugudeckol muTepaType caMo3alluTa PaccMaTpPUBACTCS KAaK Pa3HOBUAHOCTH 3aIUTHI
mpaB, NMPU KOTOPOM OHa (camo3aluTa) OCYIIECTBISETCS CaMHM ero oOjagaTelieM, KOorna
MOMOIIb TOCYJapcTBa B BHJE CyACOHOW 3alUTHI, OCYIIECTBISIEMON OpraHaMH BIIACTH
TOCYJIapCTBEHHOM, MOXET SIBUTHCSA CIMIIKOM TMO31HO <3>. B Oonbmield CTENeHW YyUYEHBIC
MNPpUACPKUBAKOTCA TOYKHU 3pPCHUA, YTO CaMO3aliuTa - 3TO U €CTbh CAMHCTBCHHAA BHCCYI[GGHH}I
dbopMa 3amuThl Mpas, AOMycKaeMmasi TOr[a, KOorja MOTEepleBIIni pacrojaraeT BO3MOXHOCTSIMU
MMpaBOMCPHOTO BO3,Z[CI>'ICTBI/I§I Ha HApYIHUTCIA U CAMOCTOATCIIbHO 3alMUINACT U BOCCTAHABJIMBACT
CBOM IIpaBa, He Mpubderas K ITOMOIIH MTPAaBOOXPAHUTENbHBIX OPraHOB <4>.

<3> Meiiep I.U. Pycckoe rpaxknanckoe npaso. Yacte 1. M.: Cratyt, 1997.

<4> Anoxun B.C., 3aBunoB b.Jl., Ceprees B.I. 3amuTta A0roBOpHBIX 0053aTenbCTB. M.:
NH®PA-M, 1998. Cepmibix I'.A., Ctpaynunr J.J1. 3amura u camo3aiura rpaxJJaHCKUX TpaB.
M.: JIexc-Kuwnra, 2002.

Jlocy1eOHBIN MPEeTEeH3MOHHBIN MOPSIOK YPEryJIMPOBAHUH CIIOpa

[IpenssiBneHne U paccMOTPEHUE NPETEH3UU NPEACTABISIOT COOO0H O0COOBI MOPSIIOK
paspenieHns Cropa MeXIy CTOPOHAMHM, TPEAIISCTBYIOMNN OOpalIeHuIo B cya. B aToM cMmbicie
MPETEH3MOHHOE  TPOM3BOACTBO  SIBISETCA  Pa3HOBUIHOCTHIO  JOCYyA€OHOTO  TOpsAKa
yperynupoBanust crnopoB. He ciyuwaitno 3akonomatens B cT. 125 AIIK P® roBoputr o
"MIPeTeH3MOHHOM WJIM HMHOM  JocyaeOHOM mopsiake", (akTHuecku MNpuUHUMAsS  UX
PaBHO3HA4YHOCTb.

BaxnelliuM mNpu3HAKOM, XapaKTEPU3YIOIIUM IPETEH3MOHHOE MPOU3BOJCTBO, KAk,
BIIpOYEM, H JIFOOOH Ipyroil JoCyeOHBIH MOPSI0K YPEeTyIUpOBaHHUS CIIOPOB, TIOMUMO YKa3aHUs
Ha BpeMS €ro OCYIIECTBICHHUS (IOCYAECOHBI TMEepUOI pa3BUTHS MPABOBOTO KOHQIMKTA),



SIBIISIETCS €TO YCTaHOBJICHHE (hefiepalbHbIM 3aKOHOM WIIH COTJIaleHrueM cTopoH. Ha 3to ocoboe
BHUMaHue oopamaet u AIIK P® (cT. 125).

CyurHocTh Mpoleaypsl A10CyA€0HOTO yperyJaupoBaHus u3ioxeHa B 1. 2 cT. 452 'K PO. B
COOTBETCTBUU C MOJOKCHUSIMH YKa3aHHOW HOPMBI 3aMHTEPECOBAHHAS CTOPOHA J0 OOpalleHHs B
CyJl JOJKHA HAIIPaBUTh JPYroi CTOPOHE MPEIOKEHNE U3MEHUTD UM PACTOPTHYTH 10TOBOP.

Hck MoxxeT OBITh 3asBIECH B CyJ TOJIBKO TMOCIE TMOJIY4YEHHs OTKa3a IPYrod CTOPOHBI Ha
NpeUIO’KEHNE M3MEHHUTh WIH PaCTOPTHYTh JAOTOBOp JHOO HemoiyueHust oTBeTa B 30-IHEBHBIN
CPOK, €CIIM HWHOM CpPOK HE MPEeIyCMOTPEH 3aKOHOM, JIOTOBOPOM WM HE COAEpXKalci B
IPEJJI0KEHUH U3MEHUTD UM PACTOPTHYTh 10TOBOP.

Takum oOpa3oM, 3aKOHOAATENb OMpPENEIHS AOCYNeOHBIH MOPSAIOK pEIIeHUs Bompoca o0
U3MEHEHUU U PaCTOPKEHUM JOrOBOPA, KOTOPBIM, IO CYTH, SIBISIETCA NPETEH3UOHHBIM
MIPOU3BOJICTBOM, XOTS TaKasi TEPMUHOJIOTUS U HE YIIOTPEOIAeTCsl B JAHHOM Cllydae:

1) mnpereH3uOHHBIM moOpsAOK ycraHoBieH B cr. 797 I'K P®, xotopas mnpsamo
npelycMaTpuBaeT O005S3aTeNbHOCTh TMPEIBSIBICHUS TMPETCH3UH IEPEBO3YHKY TPYy30B 1O
IPEIbSABICHHS K HEMY COOTBETCTBYIOIIETO UCKA;

2) yIIOMHUHAET O MPETEeH3UAX KpeaTuTOpoB Hacienonatens cT. 63 OCHOB 3aKOHOJATENbCTBA
P® o nortapmare ot 11 ¢epana 1993 r. N 4462-1, rae ropopurcs o TOM, YTO HOTapHycC IO
MECTY OTKPBITHS HACJIEJICTBA B COOTBETCTBUU C 3aKOHOJATENbCTBOM PD mpuHHMAaeT mpeTeH3un
OT KPEIUTOPOB HACIeNoAaTeNsi, XoTa caMm 3akoHoaarenb B cT. 1175 'K P® npemnouwnrtaer
TepMHH "TpeOoBaHUA" KpEeaUTOPOB, MpHIaBas eMmy Oojee MIMPOKUN CMBICH, TMOCKOJBbKY IOJ
TAKOTO pojaa TpeOOBaHMSA TOAMAJAIOT W TpeOOoBaHWs, OOpamieHHBIE K CYAy, T.€. HCKH
KpPEAUTOPOB;

3) coxpaHeH NPEeTEeH3MOHHBIN MOPSIIOK TaKXKE B OTHOIIEHUSAX C OPraHaMU CBSI3U COTJIACHO
cT. 37 ®enepanbHoro 3akoHa ot 17 utonsg 1999 r. N 176-03 "O nouroBoii cBs3u", cT. cT. 55 - 56
®enepanbHoro 3akoHa ot 7 utoss 2003 r. N 126-D3 "O cBszu";

4) o0s3aTenbHBIA TMOPSNOK TPEABABICHUS TMPETCH3UH 3aKOH MPEAyCMOTpen s
TpeOOBaHUI K MEPEeBO3UMKY MO JIOTOBOPY MOPCKOM NepeBO3KH Irpys3a B kaboTaxe cT. cT. 403,
405 - 407 Kogekca Toprosoro moperiaBanusg PO ot 30 anpens 1999 r. N 81-D3;

5) oOs3aTenpHOE TMPEIbsIBICHHE TPETEH3UH K MEpPeBO3YMKY [0 OOpamieHuss B CYA
npeanucbiBaeTcs cT. cT. 120 - 126 ®enepanpHoro 3akoHa oT 10 ssaBapst 2003 r. N 18-D3 "VYcras
KEJIEe3HO0pOoKHOro TpaHcnopTa Poccuiickoit denepanun';

6) UMIEPaTUBHBIN MOPSIIOK MPEIbABICHUS MPETEH3UIN MEePEeBO3YNKY NMPU BHYTPEHHHUX U
MEXIyHapOJHBIX BO3JYIIHBIX NEPEBO3KAX YCTAaHOBJIEH CT. CT. 125 - 128 Bo3aymHoro koaekca
P® ot 19 mapra 1997 r. N 60-D3;

7) ycTaHOBJIEH 00s3aTeNbHbIM MPETEH3UOHHBIM MOPAIOK JUIS MPEIbABICHUS MPETEH3UH K
skcnequtopy cT. 12 ®denepanbHoro 3akoHa oT 30 utons 2003 r. N 87-®3 "O TpaHCHOpPTHO-
SKCHEIUIIMOHHON AeATEIBHOCTH"

8) ®enepanbHbiii 3aK0H OT 24 HOsO0pst 1996 r. N 132-®3 "OO6 ocHOBax TypHUCTCKOM
nesrenbHocT B Poccuiickoit ®@epepammu" B cT. 10 ycTaHaBnuBaeT OO0S3aHHOCTh TYpHUCTa
00paTUThCA C TUCBMEHHOW MpEeTeH3Weld K TypucThueckor (upme He mo3mHee 20 mHEH ¢
MOMEHTA OKOHYAHUS TYPUCTHUYECKOM MOE3IKH.

[IpeTeH3HOHHBIM MOPSAOK MOXHO OIpPENeiInTh Kak YCTaHOBJIEHHYIO (eaepaibHbIM
3aKOHOM WJIM COTJIAIIEHHUEM CTOPOH Pa3HOBHIHOCTH MPEABAPUTEIHHOIO BHECYAEOHOrO (Yalie -
JOCy1Ie0HOTO0) TIopsiKa (TTPOLEeTyphl) YPETyTHPOBAaHUS CIIOPA, BO3HUKIIIETO U3 YaCTHOIIPABOBBIX
OTHOIIECHUH, 110 3aBEPILIECHUN YPETYJINPOBAHNUS KOTOPOrO y CTOPOHBI, HAIPABUBIIEH MPETEH3UIO
U He MOJY4YUBIIEH Ha Hee OTBeTa JUOO MOJYUYUBIICH HE YAOBIETBOPAIOLIUI €€ OTBET, BOZHUKAET
IpaBo Ha OOpAIeHUE B CY/ C COOTBETCTBYIOLIHM HCKOM.

1.2. ApGutpaxusie cysl B PO: cuctema, CTpyKTypa, IOJIHOMOYHUS



B cootBerctBum co cr. 118 Koncrutyuuu P® npasocynue B Poccuiickoit denepanun
ocylecTBisercss Toiapko cyaoM. CyneOHas BJacTh  OCYLIECTBISETCS — MOCPEICTBOM
KOHCTUTYLIMOHHOT'O, TPa’KJaHCKOT0, aIMUHUCTPATUBHOTO U YTOJIOBHOT'O CYJJONIPOU3BOJICTBA.

JleaTenbHOCTh apOUTPaXXKHBIX CYAOB HpeAcCTaBiseT coOoi (opMy OCYIIECTBIECHUS
CyleOHON BIacTH B cepe Ipa)JIaHCKOro M aJAMMHHUCTPATHUBHOIO CYJONPOU3BOJACTBA, a CaMU
apOUTpakHbIE CY/Ibl BXOAST B CUCTEMY OPIaHOB IPaX1aHCKOH FOPHCIUKIIUH.

ApOuTpakHble CyJbl - 3T0 0c00asi pa3HOBHIHOCTh CyA€OHBIX OPTaHOB, OCYIIECTBISIOMINX
CyJeOHYIO0 BJIACTh IyTEM pa3pelIeHUs] SJKOHOMMUYECKUX CHOPOB U MHBIX JI€JI, OTHECEHHBIX K UX
BEJICHHUIO.

Koucturynus PO u denepanbHblii KOHCTUTYLIHOHHBIN 3aK0H OT 31 gexabps 1996 r. N 1-
®K3 "O cynebHoit cucreme B Poccuiickoit ®denepaunn" OTHOCAT apOUTpakHbIE CYIbl K
denepanbubM cynam. Ha ypoBHe cyObekToB P® He MoOryt cosnaBarbesi CyAeOHbIE OpraHbl,
HAJICJICHHBIC TIPAaBOM pa3pelieHHs e, OTHECEHHBIX K BEICHHIO apOUTpPa)XKHBIX CYJIOB.
ApOutpaxkHble CyJibl UMEIOT COOCTBEHHYIO0 KOMIETEHIUIO, @ MOPSA0K CYA0NPOU3BOJCTBA B HUX
umeer cnennpuky, ycranopneHayo AIIK PO.

ApOuTpaxHblii cyn SBISETCS IOPUAMYECKUM JIMIIOM, HMEET I[e4aTh CO CBOUM
HaMMEHOBaHMEM U n300paxenueM ['ocynapcrBeHHoro repba PO.

Cuctema apOuTpaxHbIX CcyJnoB YycTaHoBieHa Konctutyuueit PO, ®DenepanbHbIMU
KOHCTUTYLUMOHHbIMU 3akoHamu "O cyneOHoil cucreme B Poccuiickoit ®enepauun" u "OO
apoutpaxkHelx cynax B Poccuiickoii ®denepanuu", OCHOBBIBaeTCA Ha OOLIMX MPHHLUNAX U
MOJIO’KEHUSAX CYJOYCTPOMCTBA M CYyJONPOU3BOJICTBA, KOTOPHIE B PABHOM CTENEHU AECHCTBYIOT U
i Korerutyuuonnoro Cyaa, v Ui CyJJ0B 001N I0PUCIUKIIIH.

B Hacrosiiee Bpemst cyaeOHyto apoutpaxHyto cucremy B P® cocrapisior:

1) Beicimii ApGutpaxnsiiit Cya Poccuiickoit @enepanuuy;

2) denepanbHble apOUTPAXKHBIE CYABI OKPYTOB (apOUTpaKHBIE KACCAIMOHHBIC CY/IBI);

3) apObuTpakHble aneuIAUOHHBIE CYIbl;

4) apOuTpaxkHble CyJIbl MEPBOWH HMHCTAHLMHU B PECIyONMKaX, KpasxX, 00JacTix, ropojaax
dbenepabHOTO 3HAYEHUs, aBTOHOMHON 00JIaCTH, aBTOHOMHBIX OKpyrax (janee - apOuTpakHbIS
Cybl cyObeKkToB PD).

ITox ycTpoiicTBOM 1100010 apOUTPAXKHOIO CyJja TIOHUMAETCSI €r0 BHYTPEHHSS CTPYKTYpa.

CocraB Beicuiero Apoutpaxuoro Cyna PO:

- [Inenym Bricmero Apoutpaxkunoro Cyna P®;

- [Ipesunuym Briciiero Apoutpaxuoro Cyna P®D;

- cyJeOHas KOJUIErHs MO pacCCMOTPEHHIO CIOPOB, BOSHUKAIOIMX M3 IPaXIaHCKUX M UHBIX
IIPaBOOTHOLICHUN;

- cyneOHas KOJUIerHs MO PacCMOTPEHHIO CIOPOB, BO3BHMKAIOIIUX M3 aIMHUHHUCTPATHUBHBIX
IIPaBOOTHOLIEHUM.

CocraB (penepanbHOTO apOUTPAKHOTO Cy/Ia OKPYTa:

- Ipe3uIuyM (eeparbHOro apOUTPasKHOTO CyIa OKPYTa;

- cyJeOHas KOJUIETHs MO pacCCMOTPEHHIO CIIOPOB, BOSHUKAIOIMX M3 IPaXIaHCKUX M MHBIX
IIPaBOOTHOLICHUN;

- cyneOHas KOJUIerHs MO PacCMOTPEHHIO CIOPOB, BO3SHMKAIOIIUX M3 aIMHHHUCTPATHUBHBIX
IIPaBOOTHOLIEHUM.

CocraB apOUTpa)KHOTO aNeJUISILIMOHHOTO Cya:

- IPE3UIUYM apOUTPAKHOTO ANESIUISILIMOHHOTO CYAa;

- cyJeOHas KOJUIETHs MO pacCCMOTPEHHIO CIIOPOB, BOSHUKAIOIMX M3 IPaXIaHCKUX M MHBIX
IIPaBOOTHOLICHUN;

- cyneOHas KOJUIerHs MO PacCMOTPEHHIO CIOPOB, BO3BHMKAIOIUX M3 aIMHHHUCTPATHUBHBIX
IIPaBOOTHOLIEHUM.

CocraB apOutpaxHoro cyaa cyobekra PD mpencrabien npesuauymoM. B apOutpakxHOM
cyne cyobekra PO Takxke MOryT ObITh 00pa3oBaHbl CyAeOHBIE KOJUIETMH IO PAacCMOTPEHHUIO



CIIOPOB, BO3HUKAIOMIMX M3 TPAXKJAHCKUX M HHBIX MPAaBOOTHOLICHHWH, M IO PACCMOTPEHUIO
CIIOPOB, BO3HUKAIOIIMX U3 aAMUHUCTPATUBHBIX IPABOOTHOIIECHUH.

B cocraBe apOutpaxxkubix cyzoB P® moryTt ObITh 00pa30BaHbI U UHBIE CyAEOHbIE KOJIJIETUN
[0 PAaCCMOTPEHUIO OTIEJBbHBIX KaTErOpUH J1eN, a TaKkKe MOCTOSIHHbIE CyJeOHble MPUCYTCTBHUS,
pacroyiokeHHbIE BHE MECTa MMOCTOSTHHOTO NMPeObIBaHUS apOUTPasKHOTO cyia cyonsekTa PO.

[TocTosiHHBIE CcyaeOHBIE MPUCYTCTBUS MOTYT OBITH 00pa3oBaHbl 10 peuieHuto [lnenyma
Briciero Ap6urpaxuoro Cyna P® B apoutpaxHbsix cygax cyobekroB PO umm apOUTpaKHBIX
aneJUILMOHHBIX cyfax PD B nensx npubarkeHus NpaBoCcy s K MECTY HaXO0XKJICHHs UK MECTY
JKUTEJIbCTBA YYACTBYIOLIUX B JE€JI€ JIML, HAXOSAIIMXCS WIM HPOXUBAIOIIMX B OTJAJIEHHBIX
MECTHOCTSIX, a TAKXKE C Y4ETOM KOJIMYECTBA JIE€]I, PACCMATPUBAEMBIX ITUMH CyJaMH B OTAEIBHBIX
MECTHOCTSIX.

[TocrosiHHOE CyneOHOEe NPUCYTCTBHE AapOMTPaKHOIO CyAa SBISETCS 000COOJEHHBIM
NOJIpa3ieIEcHUEM COOTBETCTBYIOLIET0 apoOutpakHoro cyaa cyoOsekra P®d BHe Mecra
MOCTOSIHHOTO MPEOBIBAHUS 3TOTO CyJIa U OCYILECTBIISET €r0 MOJTHOMOYUS.

JUis TOArOTOBKM M NPOXOXKACHUS MaTepUaloB CYIEOHBIX M€, HU3YUYCHHS MpaKTUKU
NPUMEHEHUs1  3aKOHOJATENIbCTBA, PAa3pabOTKH MPEAJONKEHUH MO  COBEPIICHCTBOBAHUIO
3aKOHOJATEIbCTBA, BBIMOJHEHUIO HWHBIX (YHKIHUH apOUTPaKHBIX CYJIOB CO3JAeTCS ammapar
apOUTPa)KHOTO Cy/1a, BKJIIOYAIOIIUN OTAEIBI U IpyTrHe NOoApa3ie/IeHHs.

Amnmapat apOUTpa)KHOTO CyAa OpraHU3yeT MPHUEM JIMIL, YYaCTBYIOIIMX B JI€J€, IPUHUMAET
U BBIAAET JIOKYMEHTHI, YIAOCTOBEpSIET KOMHUU JOKYMEHTOB apOUTPa)XHOTO CyJAa, MPOU3BOIUT
PacChUIKY U BpyY€HHE JIOKyMEHTOB, IPOBEPSET YIUIATY FOCYAAPCTBEHHON MOLUIMHBI, CYI€OHbBIX
pacxoOoB M apOUTPaKHBIX IUTPadoB, MOJJICKALIMX BHECEHHIO Ha JEMO3UTHBIM CueT Ccyla;
COJICHCTBYET CYJIbsIM B IOATOTOBKE JIEJI K pACCMOTPEHHIO B CyAe0HBIX 3acenanusix (ct. 45 ®K3
"O06 apOuTpaxHbix cynax B Poccuiickoit deneparyn").

Bonpocel BHyTpeHHEH 1eATeNbHOCTH apOUTpakHbIX Cy10B PD 1 B3auMoAecTBUSI MEXIY
HUMH, a Takke UX B3auMooTHoueHus ¢ KoncrutymuonneiM Cynom P®, BepxoBusiM Cynom
P®, MunucrepctBoM foctuiuun P®, opranamm CyaelcKoro cooOIIecTBa peryJIupyroTcs
PernamenTom apOuTpakHbIX Cyq0B PO <5>,

<5> IlocranoBnenue Ilnenyma BAC P® ot 5 urons 1996 r. N 7 "O0 yrtBepxaeHuu
PernamenTa apOuTpaxHbIX CyI0B".

[TorHOMOYMS apOUTPAXKHBIX CYJIOB.

B cootrBerctBuM co cT. 2 AIIK P® 3amauamu cynonpou3BOACTBa B apOUTPAKHOM CyIE
ABIISIOTCA:

1) 3zammTa HapyLIEHHBIX WM OCHApUBAEMbIX IpaB M 3aKOHHBIX WHTEPECOB JIUIL,
OCYULIECTBIIIOIMX NPEAIPUHAMATENBCKYI0 U HHYI0 SKOHOMHMYECKYIO NEATENbHOCTb, a TaKkKe
paB M 3aKOHHBIX HHTEepecoB PD, cyObekroB P®, MyHuumnaiabHbIX oOpa3oBaHMil B cdepe
IPEIIPUHUMATEIBCKOM M MHOM HDKOHOMHUYECKOM [EATENbHOCTH, OPraHOB TIOCYNapCTBEHHOMN
Bractu P®, opraHoB TrocynapcTBeHHOH BiacTu cyObekToB P®, opraHoB MecTHOro
caMOyYTIpaBJICHUs], UHBIX OPTaHOB, TOJUKHOCTHBIX JIMI] B YKa3aHHOU cdepe;

2) obecneueHHe IOCTYITHOCTH MPaBOCYIUsl B cdepe MpeanpuHUMATEIbCKOH U WHOH
9KOHOMMYECKOM EATENbHOCTH;

3) crpaBeuBOE MyOIHMYHOE cyAeOHOE pa30upaTeThCTBO B YCTAHOBJICHHBIN 3aKOHOM CPOK
HE3aBUCHMBIM U OECIIPUCTPACTHBIM CYAOM;

4) yKperuleHHE 3aKOHHOCTM U IpeaynpexAcHHe [paBOHApyIIeHUH B  cdepe
IPEIITPUHUMATEIBCKON U NHOM SKOHOMHUYECKOH 1E€ATENbHOCTH;

5) popmMupoOBaHUE YBAKUTEIHHOTO OTHOIIECHHS K 3aKOHY U CYIY;

6) coaelcTBUE CTAHOBJICHMIO U DPAa3BUTHUIO MApTHEPCKUX JIEJIOBBIX OTHOIIECHUH,
dbopMHpPOBaHNIO OOBIYAEB M 3TUKH JICIIOBOTO 000pOTa.

[TpuBeneHHbIE 3a4aYl OCYIIECTBIIAIOTCS apOUTPaXHBIMHU CyJaMM MPUCYLUIMMU UM, KaK U
JIpyTUM OpraHaM CyJeOHOH BJacTH, CIOCOO0aMU M C TIOMOUIbIO ITOJIHOMOYHH, YKa3aHHBIX B



apOUTPaKHOM  MPOLIECCyalIbHOM  3aKOHOAaTenbcTBE. /J[mst  ocyuiecTBieHus ATHX —3ajad
apOUTPaXKHBIN CyJ KaKJIOTO YPOBHS HaJeNIeH CBOMMHU, TOJBKO €My MPUCYIIIMMHU MTOJTHOMOYHUSMHU.

Ocoboe mMecTo B cyaeOHO-apOUTpaskHOU crcTeMe 3aHnMaeT Bricmmii ApOutpaxusiii Cyx
P®, xoTOpBIN OJHOBPEMEHHO BBIIIOJIHAET LEIbIA P TOJHOMOYHN:

1) sBaseTcst BBHICHIMM CyA€OHBIM OpPraHOM IO PA3PELICHUI0 3KOHOMHYECKHX CIIOPOB U
UHBIX JIeJ, pacCCMaTpPUBAEMbIX apOUTPaXXKHBIMU CyJAaMHU, TOCKOJIBKY B CUITY MPABUII MOJCYTHOCTH
PAI KaTErOpHil €I OTHECEH K €r0 UCKIIFOYUTEIbHON KOMIIETCHIINY;

2) paccMaTpuBaeT B MOPSAIKE HaA30pa Jelia Mo MPOBEPKE BCTYMUBIIMX B 3aKOHHYIO CHITY
CyZIeOHBIX aKTOB apOUTPaKHBIX Cy/I0B B PD;

3) mnepecMaTpuBaeT MO BHOBb OTKPBIBIIUMCS OOCTOSATENbCTBAM MPHHSATHIE UM U
BCTYNMBILKE B 3aKOHHYIO CHJTy CyZI€OHbIE aKThI;

4) obpamaercs B Konctutymmonusii Cyn P® ¢ 3ampocom o0 mpoBepke
KOHCTUTYLMOHHOCTH YKa3aHHbIX B KoHctuTyuuun P® 3aKkoHOB, MHBIX HOPMAaTHUBHBIX aKTOB U
JIOTOBOPOB;

5) oobpamaerca B Koncturyumonusii Cyn P® ¢ 3ampocom o0 mpoBepke
KOHCTUTYLUMOHHOCTH 3aKOHAa, NPUMEHEHHOTO WM NOMJIEXKAllero NpPUMEHEHUI0 B Jele,
paccMaTpuBaeMOM UM B JIFOOOW WHCTaHIINU;

6) u3ydaeT u 00001IaeT MPAKTUKY MIPUMEHEHUS! apOUTPaKHBIMU CyJIaMU 3aKOHOB U MHBIX
HOPMATHUBHBIX MIPABOBBIX aKTOB, PETYJIMPYIONIMX OTHOWICHHS B cepe MpearnpuHUMATEIbCKON U
WHOM SKOHOMHUYECKOH IeATETbHOCTH, TAET pa3bsICHEHUS M0 BOIIPOCaM CyJeOHOM MPaKTUKH;

7) pa3pabarbIBaeT MPEAJIOKEHUS 110 COBEPILIEHCTBOBAHUIO 3aKOHOB U MHBIX HOPMATHUBHBIX
MPAaBOBBIX aKTOB, PETYIUPYIOIIMX OTHOIIEHHS B cdepe MNpeAnpUHUMATENHCKOH U WHOU
HKOHOMUYECKOU ESTENbHOCTH;

8) BemeT cyneOHYIO CTaTUCTHKY M OpraHu3yeT paboTy Mo ee BEIACHHIO B apOUTPaKHBIX
cyax;

9) ocyIIecTBISET MEPHI 1O CO3/IaHUIO YCIOBUH ISl CyIeOHON AEITeTbHOCTH apOUTPaXKHBIX
CyZl0OB, B TOM YHCJE IO UX KaJIpOBOMY, OPraHU3aLlMOHHOMY, MaTE€pPHAIbHO-TEXHUYECKOMY U
MHBIM BUJIaM 00€CTIeUeHUSs;

10) pemaer B mpenenax cBOei KOMIIETEHLIMU BOIIPOCHI, BBITEKAIOIINE U3 MEXKTyHAPOIHBIX
JIOTOBOpOB PD;

11) pemaer Bompockl 00pa3oBaHMsI MOCTOSHHBIX CYAECOHBIX MPHUCYTCTBUH apOUTPaXKHBIX
CyJIOB;

12) obnagaet npaBoM 3aKOHOJATENLHOW MHUIIMATUBEI IO BOIIPOCAM €TI0 BEJCHHS;

13) mo BompocaM BHYTpPEHHEH NEATETbHOCTH apOUTPAKHBIX CYJOB M B3aMMOOTHOIICHHI
MEXy HUIMH IPUHUMAET PErJIaMeHT, 0053aTeNbHBIN 17151 apOUTpaxXHbIX Cy10B B PO.

[TontHOMOYMS HIKECTOSIIIUX apOUTPAKHBIX CYJ0B MOKHO Pa3/IeIUTh Ha 2 TPYIIIbL:

1) cBOHCTBEHHBIE TOIBKO apOUTPAKHBIM Cy/1aM OIPEIEIIEHHOTO YPOBHS;

2) CBOMCTBEHHBIC BCEM apOUTPAKHBIM CYIaM.

PaccmoTpum Gosiee moapoOHO yKa3zaHHbIE TPYTIIbI TOJIHOMOYHIA:

1) momtHOMOYMSI, CBOMCTBEHHBIE TOJIBKO apOUTPaKHBIM CyAaM ONPEEIIEHHOTO YPOBHS:

- @enepanbHbIl apOUTPAXKHBIA CyA OKpyra: HpOBEpsSET B KAacCAllMOHHOW WHCTaHIMH
3aKOHHOCTh CyAEOHBIX aKTOB IO JejlaM, PaCCMOTPEHHBIM apOUTPaKHBIMH CyAaMU CyOBEKTOB
P® u apOuTpakxHBIMH aNeJUISIIMOHHBIMU CYyJIaMH;

- ApOuTpaXHBIH aNeJUIAIMOHHBIA CyJI: TIPOBEPSET B aNeUIIMOHHOW WHCTAHIIUH
3aKOHHOCTh U OOOCHOBAHHOCTh CYyZECOHBIX aKTOB, HE BCTYNHUBIUIMX B 3aKOHHYIO CHIIy IO JeJiaMm,
PacCMOTPEHHBIM apOUTPaXHBIMU CyaaMu cyObekToB P® B mepBoil MHCTAaHIMH, MOBTOPHO
paccmaTpuBas J€eio;

- ApOutpaxHnbiii cyn cyobekra P®: paccmaTpuBaeT B TNEepBOM HWHCTAHIIMM BCE Jena,
MIOJIBE/IOMCTBEHHBIE apOUTPaXXHBIM cynaM B P®D, 3a HCKIIOYEHHEM [ieJl, OTHECEHHBIX K
koMmrieTeHnu Bricero Apoutpaxnoro Cyna Pd;

2) NOJTHOMOYHSI, CBOMCTBEHHBIE BCEM apOUTPAKHBIM CyJIaM:



- pa3pemarT BO3HUKAIOIIKME B MPOLECCE MPEAITPUHUMATEILCKOM U MHOW 3KOHOMUYECKOMN
JESATEIIBHOCTH CIIOPBI;

- TMepecMaTpUBAIOT IO BHOBb OTKPBIBIIUMCS OOCTOSITEILCTBAM MPHUHSATHIE UMH U
BCTYIIMBIINE B 3aKOHHYIO CUJTY CyJIeOHBIE aKThI;

- obpamatorest B Koncrutynuonnsiii Cy PO ¢ 3anpocom o npoBepke KOHCTUTYLIHOHHOCTH
3aKOHA, IPUMEHEHHOI'0 WJIU TOUIEXKAIIEro IPUMEHEHHUIO B pACCMaTPUBAEMOM UMM [IEIIE;

- I3y4YaloT M 0000IIat0T Cy1eOHYI0 TIPAKTHKY;

- IOATOTAaBJIMBAIOT MPEUIOKEHHS TI0 COBEPIIEHCTBOBAHUIO 3aKOHOB ¥ UHBIX HOPMAaTUBHBIX
IIPABOBBIX AKTOB;

- BeIyT CTaTHCTUYECKUH YyuyeT M aHaIM3HPYIOT CyAeOHYI0 CTaTUCTHKY CBOEi
JIeSATEIbHOCTH;

- OCYILLECTBIISIFOT MEKIYHApPOIHBIE CBA3U B YCTAHOBJICHHOM ITOPSJIKE.

1.3. ApbutpaxkHoe npolieccyaibHOe IpaBo:
MIpeIMET, METO/ U CUCTEMA

ApOuTpaskHOE MPOIIECCyATbHOE TPABO - ATO CUCTEMA FOPUIUICCKIX HOPM, PETyITUPYIOIIIX
JEeSTENIbHOCTh apOUTPaKHOTO CyJa W APYTUX 3aMHTEPECOBAHHBIX CYOBEKTOB, CBSI3aHHYIO C
OCYIIIECTBIICHUEM TIPABOCY NS TIO JIJIaM, OTHECEHHBIM K BEJICHUIO apOUTPaKHBIX CYJIOB.

ApOuTpakHoe  MpollecCyallbHOE  MPaBO  PETYIUPYET  MOPSIOK  OCYIIECTBICHHUS
apOUTpaxHOTO Tpolecca.

[IpenMer apOUTPa)KHOTO MPOILIECCYATBHOTO MpaBa - 3TO IOPUAMYECKUE MpPOIECcCyaabHbIe
NEHCTBUS Cyla W 3aWHTEPECOBAHHBIX JIMI[ IMPU OCYIICCTBICHUHM TIPABOCYIUs IO Jiejam,
OTHECEHHBIM K BEJICHUIO apOUTPaKHBIX CY/IOB, T.€. apOUTPaXKHBIN MPOIIECC.

MeTox TpaBOBOTO  PETYIUPOBAHHUS  APOUTPAKHOTO  IMPOIECCYaIbHOTO — TpaBa -
COBOKYITHOCTh IOPHJMYECKUX CIIOCOOOB W TMPUEMOB PETyJIUPOBAHMS, BO3IACHCTBHUS Ha
OTHOIICHHUS U ACSITEILHOCTh, KOTOPBIC SBISIOTCS MPEIMETOM JaHHOW OTPACIIH MpaBa.

MeTo paBOBOTO PEryIupoBaHuUs apOUTPaKHOTO MPOLIECCYAbHOTO MpaBa UMEET:

1) cyOBEKTUBHYIO CTOPOHY - OTIPEEIIIeTCsl 3aKOHOIaTeIeM B HOpMax TpaBa;

2) OOBEKTHBHYIO CTOPOHY - K OINpEAeJCHHBIM OOIECTBEHHBIM OTHOLICHUSM HMPUMEHUM
TOJILKO OTIPEACIICHHBIN METO] PETYINPOBAHUS.

Boigensitorcs Tpy OCHOBHBIX METOJA MPABOBOIO PETYJIUPOBAHMS: T03BOJICHUE, 3aIlpeT U
npeIrnucaHue.

ApOUTpaKHBIN TPOIECCYaTbHBII METOJA MPABOBOTO PETYJIMPOBAHMS COdYeTaeT B cede
DJIEMEHTHI WUMIIEPATUBHOTO  (BJIACTHBIX TMPEANHMCAHUN) XapakTepa C JUCHO3UTHBHBIM
(103BOJIUTEILHBIM ) HAYAJIOM.

NMmnepatuBHBIE Haudanma MeToAa apOUTPaKHOTO MPOIECCYaTbHOTO IpaBa B OCHOBHOM
MPOSIBIISIIOTCS B CIEIYIOIIEM:

- TpoleccyaabHble HOPMBI 00ECIEYHBAIOT TJIABEHCTBYIOIIEE MOJIOKEHUE apOUTPaKHOTO
CyJla KaKk opraHa cyJeOHOH BiacTu;

- B KQuecTBE OCHOBHBIX IOPUAWYECKUX (DAKTOB BBICTYIAIOT BJIACTHBIC MPOIECCYATbHBIE
JIEHCTBUSI apOUTPAKHOTO Cy/Ia;

- apOuTpakHOE TpOIECCyaabHOE TPaBO OOecrneynBaeT apOUTPAKHOMY CYyIdy TIpaBo
KOHTpOJISL 3a JEHCTBUSIMU CTOPOH, a TaK)Ke HaJeNseT apOUTpa)xKHbIH CyJ MOJTHOMOYMSIMH TIO
PYKOBOJICTBY IPOLIECCOM;

- apOuTpaxxHBI MpPOILIECC OCHOBBIBAETCS HA CTPOTO OIPEAEICHHOM IPOLECCyabHOM
MOPSIKE OCYIIECTBICHUS MPABOCY U - ApOUTPAKHON TpoIecCyanbHOU hopme.

Jlcro3uTHBHBIE Hayajga MeToja apOUTPa)xKHOTO MPOIIECCyalIbHOTO MpaBa MPOSIBISIIOTCS B
CIIETYIOIIIEM:

- PpaBEHCTBO CTOPOH apOUTPaKHOTO TMpolecca B TEX BO3MOXKHOCTSIX, KOTOpPbIE
MPEIOCTABIICHBI UM JJIS 3aIIUTHI CBOMX MIPAB M HHTEPECOB;



- cB0oOO/Ma TIONBH30BAHUS OTUMHU TPABaMH, TIOCKOJIBKY CYOBEKTHI apOUTPaKHOTO
IpOLIECCYaTbHOTO MPaBa BIIPABE OCYIIECTBIATH TMO0 HE OCYIIECTBISATH CBOM ITPABa;

- HAIMYHME CUCTEMBI TAPaHTHH TpaB CyObEKTOB apOUTPaKHOTO MpoIecca.

Cucrema apOUTpPa)KHOTO TPOLECCYaJbHOTO IpaBa - COBOKYIHOCTH BCEX €€ HOPM |
MoJ/ipa3/iefieHue UX Ha CTPYKTYPHBIC YacTh: oOIIyI0 U 0coOeHHy0. OO0IIas 4acTh apOUTPaKHOTO
IpOLIECCYaTbHOTO TpaBa - 3TO CHUCTEMa HOPM M MPABOBBIX HHCTHTYTOB, WMEIOLIMX IIEJBIO
perynupoBaTh HamOosjee OOmpe YepThl MPOLECCYAIbHBIX OTHOIICHWH, BCE CTaIUH
apOHUTpaXHOTO TpoLecca.

OOm1ast yacTh BKIIIOYAET B c€0s1 CIEIYIOIINE HHCTUTYTHI:

- MPaBOCYOBEKTHOCTH, OTPENEIAIONIas KPyr cyObeKTOB apOUTPasKHOTO MPOLECCYaTbHOTO
npaBa, apOUTPaXKHBIE MPOLIECCYATbHBIE ITPABO M IEECTIOCOOHOCTB;

- IOJIBEIOMCTBEHHOCTb;

- TIpoIecCcyalibHbIE CPOKH;

- IOKa3aTeJbCTRA,;

- cyieOHBIC PaCcXOJIbI;

- cyaeOHbIe mTpadsbl.

B 00111yt0 4acTh BKIFOUAIOTCS TAK)KE HOPMBI-33]1a4l U HOPMBI-TIPHHIIUIIBI.

OcoOeHHast 9acTh BKJIIOYAET B ceOs HOPMBI, OObEIMHSAEMBIC B CIICIIHATbHBIE WHCTUTYTEHI,
peryIupyIOlie ONPEACICHHBIE BHIBI IMPOIECCYAIBHBIX OTHOLICHHH (COOTBETCTBYIOIIHE
KOJIMUECTBY CTaJIUi apOUTPaKHOTO MpOIIecca):

- POU3BOJICTBO B CY/JI€ TIEPBOW MHCTAHIIHH;

- IPOM3BO/ICTBO B aNEJUISIIMOHHON MHCTAHIINH;

- POU3BOJICTBO B CY/JI€ KaCCAllMOHHOW WHCTAHIIHNH;

- IPOM3BO/ICTBO B CYy/I€ HAJA30PHON MHCTaHIINH;

- IEPECMOTP CyIeOHBIX AKTOB 10 BHOBH OTKPBIBIIMMCS OOCTOSITEIBCTBAM;

- UCTIOJTHUTENIEHOE TIPOU3BOJICTBO.

1.4. UcTounuku apOUTPaKHOTO MPOIECCYATBHOTO MpaBa

HcTounuku apOUTPa)KHOTO MPOLIECCYalIbHOTO TMpaBa - 3TO HOPMATHUBHO-IIPABOBBIE AKTHI,
coJepiKalllie MpOoILecCCyalbHblE HOPMBI JTAaHHOM OTpacid INpaBa U PETYIHPYIOIINE
0OIIEeCTBEHHBIE OTHOIICHUS IPU OTIPABICHUH MTPABOCYAMS B apOUTPAXKHBIX CyAaX.

HcTouHnkn apOUTPaXHOTO IPOLECCYANbHOTO IpaBa pazHOOOpasHbl M JIENATCS Ha JBa
OCHOBHBIX BHJA: 3aKOHBI M MOJ3aKOHHBIE HOPMATHBHBIE aKThl. B cooTBercTBUU cO cT. 3 AIIK
P® nopsiiok cyaonpou3BoACTBa B apouTpaxHbIX cynax B PO onpenensercs Koncturynueii PO,
®denepanbHBIM KOHCTUTYITHOHHBIM 3aKk0oHOM "O cynebHoit cucreme Poccuiickoit deneparuu u
@denepanbHbBIM  KOHCTUTYIHMOHHBIM 3akoHOM "OO apOuTpaxsbix cynax B Poccuiickoit
Oenepanun"", AIIK PO u npuHuMaeMbpIMU B COOTBETCTBUU C HUMHU APYTUMHU (eaepaTbHBIMU
3akoHamH. K 9rcily HCTOYHHKOB HOPM apOUTPaKHOTO MPOLECCYaTbHOTO MpaBa OTHECEHBI TaKXKe
MEXKIyHapoaHbIe JOTOBOPHI Poccuiickoit denepanuu.

Takoif Kpyr HCTOYHHMKOB HOPM apOMTPaXHOTO MPOLECCYAIbHOTO IIpaBa OTpa)kaeT
XapaKTepHYI0 O0COOEHHOCTb, MPHUCYIIYIO ISl MPOILeCCyalbHbIX OTpacieil mpasa, - B KauecTBe
OCHOBHOTO HCTOYHHKAa HOpPM JIO00H OTpaciM MpOLECCyalbHOro IpaBa BBICTYNAET 3aKOH.
Bwmecte ¢ Tem B psae ciiyyaeB B Ka4eCTBE MCTOYHMKOB HOPM TPa)KIAHCKOTO MPOLECCYATBHOTO
IpaBa BBHICTYNAIOT HE TOJBKO (eiepalbHbIe 3aKOHBI, MPUHATHIE B cooTBeTcTBUU ¢ AIIK PO, HO
U IpyrHe, TaK WIK MHaue Peryiaupysl BOIPOCHl HAJUIEKAUINX CYObEKTOB, YCIOBUNA BO30YXKACHUS
Jiena, JOMyCTUMBIX J10Ka3aTeIbCTB, IPEMETA 10Ka3bIBaHUA U Jp. TOJBKO B OTAEIBHBIX CIIydasix
B KayecTBe HCTOYHHUKOB HOPM apOUTPa)KHOTO TMPOILIECCyaIbHOTO TMpaBa BBICTYHAIOT U
IIOJI3aKOHHBIE U UHBIE aKTBHI.

BbiaenstoT HeCKOJIBKO BU/I0B HCTOYHHUKOB.

1. Konctutyuus P® - mMeeT BBICIIYIO HOPUIMYECKYIO CHIIy, HpsIMO€ JAECHCTBHE U
NpUMEHSIETC Ha Bceil Tepputopun P®D, sBIsETCI HCTOYHUKOM, COJEPKAIIUM OCHOBHBIE



MOJIO)KEHUSI O CyJIeOHOM BIIACTH, MPUHLMIAX €€ (QYHKIUOHUPOBAHUSA, O 3aKpEIUICHUU
apOUTPaXKHBIX CYJIOB B CUCTEME OPTaHOB IOCYAAPCTBEHHON BIACTH M MPOBO3TIIAIIAIOIINM MIpaBa
rpaXkJlaH M OpraHu3aIuii B chepe mpaBoCyIus.

2. ®enepanbHble KOHCTUTYIIHOHHBIE 3aKOHBI:

- "O cynebnoit cucreme Poccuiickoit @eneparun” ot 31 nexadbps 1996 r. N 1-DK3;

- "O0 apbutpaxkubix cyaax B Poccuiickoit @enepauun" ot 28 anpens 1995 r. N 1-OK3;

- "O Koncturynmonnom Cyne Poccuiickoit denepanuu" ot 21 uronst 1994 r. N 1-OK3.

3. ®enepanbHble 3aKOHBI:

1) ApOGutpaxHbiii nponeccyanbHblii kojgekc P® ot 24 wurona 2002 r. N 95-®3 -
HEHTPaJIbHBINA aKT apOUTPaXKHOTO MPOIIECCYATbHOTO 3aKOHOIaTEIbCTBRA;

2) dbenepanbHbIE 3aKOHBI, PETYIUPYIOIINE apOUTPaXKHBIHN POLIECC:

- "O Tpeteiickux cynax B Poccuiickoii @enepanun"” ot 24 utons 2002 r. N 102-D3;

"O6 apOWTpaXHBIX 3acelareisX apOUTPaXKHBIX CYJIOB CyOBeKTOB Poccuiickoit
®enepaunn” ot 30 mas 2001 r. N 70-D3;

- "OO0 yBenMYEHUH IITATHON YMCIEHHOCTH CyJiel U paOOTHUKOB anmapaToB apOUTPaXKHbIX
cynoB B Poccuiickoit @enepauun” ot 28 mast 2001 r. N 61-D3;

- O6 ucnomHuUTENBHOM Mpon3BoAcTBe" OT 2 oKTs0pst 2007 1. N 229-®3 u 1p.;

3) uHble denepanbHble 3aKOHBI U 3aKOHbI P®, comepkamiyue HOPMBI apOUTPaKHOTO
IPOLIECCYaJILHOTO MpaBa:

- "O HecocrosaTenbHOCTH (O0aHKpoTCcTBE)" OT 26 OKTA0ps 2002 1. N 127-D3;

- "O0 ucnonHUTENBHOM Ipou3BoACcTBe" OT 2 OKTAOps 2007 r. N 229-D3;

- "O0 amBoOKaTckOM HmeATeIbHOCTH UM aaBokatype B Poccuiickoit denepanuu" ot 31 mas
2002 r. N 63-93;

- "O cratyce cyneit B Poccuiickoit @enepanuun ot 26 utonst 1992 r. N 3132-1;

- yactb 2 Hanorooro koaekca P® (rmaBa 25.3 o rocynapCTBEHHOH MOIIIWHE BBEIACHA
denepanbHbIM 3aKOHOM OT 2 HOsIOpst 2004 1. N 127-®3) u 1p.

4. Ilon3akoHHBIE HOPMATUBHBIE AKTHI:

1) ykassi [Ipesunenra PO, nanpumep:

- "O0 obecneuennu aesrenbHocTH BepxosHoro Cyna Poccuiickoit @eneparuu u Beiciero
Apbutpaxxknoro Cyna Poccutickoit penepanuu" ot 19 aBrycra 1996 r. N 1206;

2) nocranosienus [IpaBurenscrea P®, Hanpumep:

- "O OnaHKax UCMONHUTENbHBIX TUCTOB" OT 31 utomnst 2008 r. N 579.

5. HNocranosnenus KoncrurymumonHoro Cyna P®, cyneOHas mpakTHka W pa3bsCHEHUS,
nocTtaHoByieHHs U nHpopmanmonusie mucbkMa BAC P® (cyaeOHbIe mpereIeHThI, BRIPAXXKEHHBIC B
¢dopme yKazaHHBIX aKTOB):

- [Tocranosnenue [Inenyma BAC P® ot 22 utons 2006 r. N 25 "O HEKOTOPBIX BOIpPOCax,
CBSI3aHHBIX C KBaIM(UKALUMEH W yCTaHOBJIEHHEM TpeOOBaHUI MO 00s3aTENbHBIM IUIATEXKaM, a
TaK)Ke CaHKIUAM 3a MyOJIMYHbIEe TPaBOHAPYILIEHUS B €€ 0 OaHKpOTCTBE";

- IlocranoBnenue Ilnenyma BAC P® or 12 mapra 2007 r. N 17 "O npumeHeHun
ApOuTpa)XHOTO TpoIlecCyanbHOr0 Kojekca Poccuiickoit ®Deneparuu  Mpu  MEPEeCMOTpe
BCTYIMBIIMX B 3aKOHHYIO CHITy CYI€OHBIX aKTOB [0 BHOBb OTKPBIBIIMMCSI OOCTOSITENILCTBAM " ;

- IlocranoBnenue Ilnenyma BAC P® or 11 wumions 1999 r. N 8 "O neitictBumn
MEXIYHApOAHBIX A0roBopoB Poccuiickoir ®denepanuu NPUMEHUTENBHO K  BOIPOCaM
apbutpaxxHoro mporecca';

- uHpopmanmonnoe nuceMo [pesunuyma BAC P® ot 21 nexabps 2005 r. N 104 "O630p
MPAKTUKU TPUMEHEHUs1 apOUTpaskHBIMH cyJaMu HOpM ['pakiaHckoro koaekca PO o HekoTophix
OCHOBAHHUSX MPEKpPaAIICHUs 0053aTeNbCTB" U JIp.

VYka3aHHbIE HCTOYHUKN apOUTPaKHOTO MPOLIECCYaTLHOTO MpaBa CTAHOBSATCS UCTOYHUKAMU
apOUTPa’KHOTO MPOLIECCYATBHOTO TpaBa, UrPAIOT 3HAYUTEIHHYIO POJIb B PABONPUMEHUTEILHON
NPAaKTUKE U CIOCOOCTBYIOT €AMHOOOpa3HOMY TNPUMEHEHHI0 HOPM MAaTepHaIbHOTO U
IPOIIECCYaTBHOTO MpaBa apoUTpaXKHBIMU cynamu PO.



[TocranoBnenus [1nenyma Briciiero Apourpaxtoro Cyaa P® no BonpocaMm npuMeHEHUs
3aKOHOAATENbCTBA SIBJSIOTCSA JOINOJHUTENBHBIM K JEHCTBYIOIIEMY 3aKOHY MCTOYHHKOM
IPOLIECCYaJIbHOTO TpaBa, MOCKOJIbKY BbIpaOOTaHHBIE B HHUX IpaBuja IPAaBOBOIO XapakTepa
(IpaBOMOJIOKEHNS) TPOU3BOAHBI OT JACHUCTBYIOLIMX HOPM IIpaBa M HampaBleHbl Ha HX
NeMCTBEHHYIO0 peanu3anuio. Ha maHHBIE TOCTAaHOBJIECHUS apOWTPaKHBIE CyIbI MOTYT JeNaTh
CCBUIKM B MOTHBMPOBOYHOM YaCTH PELIECHUS TaK K€, KaK HA 3aKOHbl U HMHbIE HOpMaTHBHbBIC
npaBoBbIe akThI (4. 2 cT. 13 ®K3 "O06 apbutpaxusix cyaax B Poccuiickoii ®enepanun', ct. 170
AIIK POD).

Cnenyer oOTMETHTb, 4YTO HHpoOpManuoHHble mnucbMa IIpesmauyma  Bricuiero
ApOutpaxknoro Cyna P® mno oraenbHbIM BompocaM CyJeOHOW MpaKTUKM HE SBISIOTCS
00s3aTeNbHBIMHA JJII CYJIOB, @ HOCST PEKOMEHIATEeNbHBIN xapaktep (ct. 16 ®K3 "OO6
apoutpaxkHelx cynax B Poccuiickoii denepanun'), 0AHAKO OHU yUUTBIBAIOTCS apOMTPaskHBIMU
CyJlaMH, TOCKOJbKY pEelIeHUs, NPUHATbE Oe3 ydera JAHHbIX PEKOMEHJALUN, OTMEHSIOTCS
BBIIIECTOSIIIMUMU WHCTAHLIUSIMH.

6. MextyHapoiHbI€ IOTOBOPHI U COTJIAILICHUS:

- Corynamenye 0 TMOPSAKE pa3pelieHus CIOPOB, CBA3aHHBIX C OCYLIECTBICHUEM
xo3siicTBeHHOM nestenbHocTH (Kues, 20 mapta 1992 r.);

- T'aarckass KOHBEHLMS O IOJIy4EHHH 3a TPAaHULEH [10Ka3aTeIbCTB 0 TPaKIAHCKUM U
TOpProBbIM jenam ot 18 mapra 1970 r.;

- ['aarckas KOHBEHLIUSI O BPYUYEHHMHM 3a IPAHULECH CyAeOHBIX U BHECYJEOHBIX JOKYMEHTOB
[0 FPAKIAHCKUM M TOProBbIM AesiaM oT 15 HosiOpst 1965 r.;

- Taarckas KOHBEHIMs, OTMEHsIOmAs TpeOOBaHUE JIETAJM3alUl  HHOCTPAaHHBIX
O(QUIMANBHBIX JOKYMEHTOB, OT 5 OKTs10ps 1961 1.;

- ['aarckast KOHBEHILIMS IO BOIIPOCaM I'paXkIaHCKOro npouecca ot 1 mapra 1954 r. u ap.

CornacHo 4. 4 cr. 15 Koucturyuuum P® oOmenpusHaHHble NPUHLIUOBI U HOPMBI
MEXIyHapOJHOIO IpaBa U MEXKIYyHApPOIHbIE JOTOBOPHI Poccuu ABIIAIOTCS 4acThiO €€ ITPaBOBOM
cucteMbl. B ycnoBusix BXxoxaeHuss Poccunm B MHpPOBOE HKOHOMHUYECKOE M IPaBOBOE
IIPOCTPAHCTBO 3HAYEHUE MEXAYHApOAHBIX JOrOBOPOB IO IPAaBOBBIM BOIPOCAM BECbMa
3HauMTeNbHO. Eciin MexayHapoausiM 1orosopoM Poccuiickoit denepanuu yCTaHOBIICHB! UHBIE
IIPaBWJIa CyIONPOM3BOACTBA YEM T€, KOTOPBIE MPELYyCMOTPEHBI 3aKOHOJATEIBCTBOM Poccuiickon
®denepanyu, ToO IPUMEHSIIOTCS IPABUIIA MEXTYHAPOIHOTO 10I0OBOPA.

1.5. ApOGutpaxxHbIii IPOIECC: TIOHSATUE, CTATUH,
BHJIBI IPOM3BOJICTB. ApOUTpaskHas mporieccyanbHas hopma

ApOUTpakHBIM Tpolecc - peryiaupyemMas HOpMaMu apOUTPa)XKHOTO TMPOIECCyalbHOIO
npaBa CHCTEMa IOCJIEI0BATEIbHO OCYIIECTBIISIEMbIX MPOLIECCYaTbHBIX ACHCTBUHN, COBEPIIAEMBbIX
apOUTPaKHBIM CYJIOM M APYTUMHU YYaCTHUKAMH CYJOIPOU3BOJICTBA B CBS3H C PACCMOTPEHHUEM U
pa3pelieHneM KOHKPETHOTO Aena.

[Tpu3naku apOUTpa)KHOTO MpoIiecca:

1) omHUM U3 ero CyOBeKTOB 00SM3aTENBHO SBISCTCS apOUTPAKHBIHN CY/I;

2) [neWcTBUS, KOTOpPBHIE COBEpIIAIOTCS CYJOM M Y4YaCTHHKaMH IIpolecca, CyTh
IOpUIMYECKUE, apOUTPaKHBIE TIPOIIECCYaTbHbIC ICHCTBHUS,

3) mpeamMeToM, 0OBEKTOM apOUTPAKHOTO TpoIlecca SIBISIOTCS Jeia, MOABEIOMCTBEHHBIC
apOUTPaKHBIM CyJIaM.

[IpoueccyanpHble JEMCTBHS, COBEpIIaeMble y4aCTHUKaMU apOUTPa’kKHOTO Mpoliecca, B
3aBUCHUMOCTH OT IEIM WX COBEPIICHHS U COACPKAHHUS OOpa3yrT CTaAuHd apOUTPaKHOTO
nporuecca. TakuM oOpa3om, cTaaus apOUTPaKHOTO TMpoliecca - COBOKYMHOCTh MPOLIECCyallbHbBIX
JNEHCTBHUI IO KOHKPETHOMY JIeTy, O0ObeIMHEHHBIX OJTHOM 1enblo. Kaxnas u3 Ha3BaHHBIX CTaJuN
BBITIOJTHSIET CBOM 0COOBIE (DYHKIIMH B CHCTEME apOUTPaKHOTO MpOoIiecca.

ApOuTpa)xXHbII MPOLECC COCTOUT U3 IIECTH CTaJAUM:



1) npou3BoACTBO B apOUTPaKHOM CyJie NepBOil MHCTaHUMHU. Llenp - pa3pemienue crnopa no
CYILIECTBY;

2) MPOU3BOJICTBO B aANEIUISIIMOHHON HHCTAHINH. Llenh - MOBTOpHOE paccMOTpEHHE Jiefia 1o
CYLIECTBY Ha OCHOBAaHMM MUMEIOIUXCS U BHOBb MPEICTABICHHBIX (IIPH HAJMYUU ONPEETCHHbBIX
YCJIOBHM) JTOKa3aTeNbCcTB. [IpoBepka 3aKOHHOCTH M OOOCHOBAHHOCTH CYJEOHBIX aKTOB
apOUTPaKHBIX CYA0B CyObeKTOB PD NpuHATHIX UMU B IEPBON MHCTAHIIUH;

3) npou3BOACTBO B KaccallMOHHOW MHCTaHUUU. Llenp - mpoBepka 3aKOHHOCTH CyAE€OHBIX
aKTOB, MPUHATHIX apOUTPaKHBIMU CyAaMu CcyObeKTOB P® u apOUTpa)kKHBIX aneUISILMOHHBIX
cynoB P®;

4) mpou3BOJCTBO B Mopsiake Haazopa. Llenb - mepecMOTp CyeOHBIX aKTOB apOMTPasKHBIX
cynoB. JlaHHOE€ NPOM3BOACTBO SBISETCS MCKIIOUUTEIBHON (IKCTpAOpAMHAPHON) cTaauen
apOUTpaKHOTO IpoIiecca, B KOTOPOH MPOMCXOIUT MEPEeCMOTpP CyJeOHBIX aKTOB apOUTpPa)KHbIX
cynoB. IIpu stom B cootBeTcTBHM cO cT. 292 AIIK P® B030yKeHHE HAJ30pHOTO MIPOU3BOJICTBA
BO3MO>KHO TOJIBKO IPU HAJIMUMU CYLIECTBEHHBIX HAPYILIEHUH MpaB JMI, y4aCTBYIOUIUX B JEJIE,
MaTepUaIbHOIO U MPOLECCYaIbHOTO MPaBa;

5) nmepecMOTp MO0 BHOBb OTKPBIBLIIMMCS OOCTOSITENBCTBAM CYJ€OHBIX aKTOB apOUTPaKHOTO
CyJa, BCTYNMBIIUX B 3aKOHHYIO cuity. Llenb - mepecMoTp cyJeOHBIX aKTOB, OPUEHTHPOBAHHBIN
Ha UCIPaBJIeHUE CYJIeOHBIX OIINOOK;

6) ucnosHeHue cyaeOHBIX akToB. llenp - mpakTHyeckas peanu3alusi BBIHECEHHBIX
pEeLIeHUH, ONpeIeNIeH U, TOCTAaHOBIECHUH B IEHCTBUAX 00S3aHHBIX CyObEKTOB.

[Ipoxoxxaenne Jema 1O BCeM CTaaAMsAM apOUTPaKHOTO TpoIecca HE  SBISACTCS
00s3aTeNIbHBIM, a OIpeleNseTcss B KOHEYHOM CYeT€ 3aMHTEPECOBAHHBIMHM JIMLIAMH -
YYaCTHUKAMHU TIPOW3BOACTBA IO JTaHHOMY Jeiy. OOs3aTenbHO JHIIb pa3pelieHue Jena Io
NEPBOM MHCTAHIMM U 3aTEM - 110 BOJICU3BSBICHUIO HUCTLA - MCIOJIHEHHE PEILICHUs
apOUTpaX]KHOTO Cy/Ia.

B cBoto ouepenp, kaxkaas cTaans apOMTpakHOTO Mpoliecca NoApa3ensieTcs Ha TPH dTarna:

- BO30YX/IeHUE MTPOM3BO/ICTBA B COOTBETCTBYIOLICH CTa/INH;

- IOATOTOBKA J1e)1a K pACCMOTPEHHUIO;

- pa3pelIeHue €ro B COOTBETCTBYIOIEHN CTaIUH.

Bunx apOutpaxHOro CyJ0MpOU3BOJICTBA €CTh OMPEACIIEMbId XapaKTepoM M Crenu(uKoi
MaTepHaJbHOTO TpaBa OCOOBIA MHPOIECCYyaTbHBIN MOPAIOK BO30YXKACHUS, PACCMOTPEHHS U
pa3pelIeHns ONpeIeIeHHBIX TPy el B apOUTPaKHBIX CyaX.

B apOutpakxHoMm mporecce CyniecTBYIOT CeIyIOIUe BUIbI CYJOITPOU3BO/ICTB!

- o0lee MCKOBOE IPOU3BOJACTBO - BO30YXJaeTcs IyTeM MpeIbsBICHUS HCKa JUIs
paspeuieHus cropa o mnpase. VIckoBoe - OCHOBHOM BUJ] apOUTPaXHOTO POU3BOACTBA. B mopsike
HCKOBOT'O ITPOM3BO/ICTBA apOUTPaXKHbIE CyJbl pACCMaTPUBAIOT BO3HUKAIOLIME M3 I'PaXKJIaHCKUX
IIPABOOTHOLIEHUH 3KOHOMHYECKHE CIIOpPbl U JpPyIrHe JI€la, CBSI3aHHBIE C OCYILIECTBIECHHUEM
MpPEeANPUHUMATEIIBCKOW U UHON 3KOHOMHUYeCcKO# nesrenbHocTH (pazaen II ATIK P®). HckoBrie
Jiena JIByCTOPOHHUE, W CTOPOHBI 70 OOpalleHUs B CyJd B PErYJSATUBHBIX (MaTepHAIIbHBIX)
IIPABOOTHOUICHUSX 3aHUMAKT DPABHOE IPaBOBOE MOJ0XkeHUE. COOTHOLIEHHWE HCKOBOTO U
HEUCKOBBIX MPOM3BOJCTB MPEICTABISCT COO0N COOTHOIICHHWE OOIMIMX MPaBUI apOUTPAKHOTO
npolecca M CHelMaIbHbIX HOPM, YCTaHABIMBAIOIIUX OCOOEHHOCTU PACCMOTPEHUS OTAEIbHBIX
KaTeropHil 1€ 10 CPaBHEHUIO ¢ UCKOBBIMHU JIEJIaMU;

- MPOU3BOJACTBO MO J€jJaM, BO3HUKAIOIIMM U3 aJAMHUHUCTPATUBHBIX M HHBIX ITyOIMYHBIX
npaBooTHoHEHUH. K 3ToMy Buay Cy10IpOU3BOACTBA OTHOCSATCS:

nena o0 OCMapMBaHMM HOPMATHBHBIX IPAaBOBBIX AKTOB IIOJHOCTBIO MM B 4YacTH,
3aTparMBalOIMX TpaBa WM HMHTEpPEChl JHIl B cdepe MNpelnpuHUMATEIbCKOH M HHOM
9KOHOMMYECKOM EATENbHOCTH;

nena o0 OCTapUBaHWM HEHOPMATHUBHBIX IPAaBOBBIX AaKTOB, pELICHUH U JelcTBUi
(Ge3neiicTBUS) rOCy 1apCTBEHHBIX OPraHOB, OPraHOB MECTHOI'O CAMOYIIPABJICHHSI, UHBIX OPraHoOB,
JOJKHOCTHBIX JIULL;

nena 00 aJMUHUCTPATUBHBIX IPABOHAPYIICHUSX;



JleN1a 0 B3BICKAaHWHU 00sI3aTeIbHBIX IUIATEKEH U CAaHKIIMI;

- 0coboe MpPOM3BOJACTBO - OTCYTCTBYeT crmop o mpaBe. OOBEKTOM CyAeOHOM 3alUThI
SIBIISIETCS HE CIIOPHOE CYOBEKTHBHOE TPABO, a OXPaHSIEMbIH 3aKOHOM MHTEPEC OAHOTO CyOBEeKTa
npaBa (1ena 00 ycTaHOBIEHUU (HDaKTOB, MMEIOIINX IOPUINYECKOE 3HAUCHUE);

- MIPOU3BOJICTBO IO JIeJIaM O HECOCTOSITEILHOCTH (OaHKPOTCTBE) - BBIICICHO B OTIEIBHOE
BBUJY CJIOKHOCTH CTPYKTYyphl. boiee TOro, mpou3BOACTBO MO JAElNaM O HECOCTOSTEIbHOCTH
BKJTIOYAET B ce0s1 HECKOJIBKO OTIEIBHBIX MPOLEAYp: HaOoqeHne, (PMHAHCOBOE O3/I0POBIICHHE,
BHEIIIHEE YIPaBIECHUE, KOHKYPCHOE MPOM3BOJCTBO, MUPOBOE cornamienue. Hekoropele u3 HUX
TG PepeHIUPYIOTC U PETYIUPYIOTCS MO0 CyOBEKTHOMY KPUTEPHIO elie Oojiee eTajabHO, B
yactHocTH, B DenepanbHoM 3akoHe OT 26 okTsa0ps 2002 r. N 127-®3 "O HecocTOsATEIbHOCTH
(6ankporctBe)" B 1. X, X u XI BBIIEISAIOTCS OCOOCHHOCTH OAHKPOTCTBA B 3aBHCHMOCTH OT
cyObekTa (OTaeNbHbIE BUIBI FOPUIUYECKHX JUI], TPaKIaHE, IUKBUAUPYEMbBIH U OTCYTCTBYIOIINUN
TOJDKHUK);

- YOpOILEHHOE MPOU3BOACTBO - OMpEAeNsieTcss OSCCHIOPHBIM XapaKTEpOM 3asiBICHHOTO
TpeOOBaHUS WIN €r0 HE3HAUUTEIbHBIM Pa3MeEPOM;

- WHBIC TPOM3BOJCTBA - JeNla 00 OclapuBaHUM PEIICHUN TPETEHCKHX CYIOB U O BblAaue
UCIIOJTHUTEbHBIX JTMCTOB HA MPUHYUTEIBbHOE UCIIONHEHNE PEIIEHUN TPETEHCKUX CYJIOB, JIea O
NPU3HAHUM W TPUBEACHUU B HUCIIOJIHEHHE PEUICHUN HWHOCTPAHHBIX CYJOB M HMHOCTPaHHBIX
apOUTPaKHBIX PEIICHUH, Jiesla, BO3HUKAIOIIME B CBSA3M C HCIOJHEHHEM aKTOB apOUTPa’KHBIX
cynoB. HeoOXoauMOCTh yCTaHOBIEHUS A AAHHBIX Jen Au¢depeHIPOBAHHOTO MPABOBOTO
perinameHTa BO30YXKIEHHUS, PACCMOTPEHUSI U pa3pelIeHHs] 0OOCHOBBIBAECTCA TaK K€, KaK U IO
JIPYTHM BHJaM CyJONPOU3BOACTBA, CBOCOOpa3ueM MOJIeKAIIero cyAeOHOM 3ammTe mpaBa Hid
MHTEpPEeCca, OXPaHIEMOI0 3aKOHOM.

ApOutpaxnas nporeccyanbHas popma. [TonsTre, 3HaUeHNE

ApOutpaxsbiii mpouecc -  (OpMaNM30BaHHBIM  Ipolecc, T.e. PACCMOTPEHHUE
MOJIBEJOMCTBEHHBIX apOUTpPaXKHBIM cyAaM e (MOpsIoK BO30YKIEHUs IMpoliecca, MOAr0TOBKU
nena K pa3OMpaTeNnbCTBY, PACCMOTPEHHSl M pa3pelleHus Jena, 00XKaJOoBaHUS M IMEpecMOoTpa
aKTOB CyJa, TAK)K€ UCIOJHEHUs pelieHni apOUTpakHOTO CyJia) MPOUCXOJUT B COOTBETCTBUU C
YCTaHOBJIEHHBIM IIPOLECCYaIbHBIM 3aKOHOM IPABOBBIM PETJIAMEHTOM.

ApOutpakHas mpoleccyanbHass ¢(opMa - HOPMATHBHO YCTaHABIMBAEMbIH MOPSIOK
OCYIIIECTBIICHUSI TPABOCY/Us, BBHIPAOOTAHHBII Ha OCHOBE OOOOIICHHS OTPOMHOTO OIBITA
MIPABOMPUMEHEHHUS.

Boimensrores  cnenyroige  NMpU3HAKKM — apOUTPaXXHOM — mpoleccyanbHOM  (GopMbl:
HOPMAaTHUBHOCTb, HETPEPEKAaeMOCTh, CUCTEMHOCTb U YHUBEPCAJIHbHOCTh, KOTOPHIE BBICTYNAIOT B
€MHCTBE TP NIPAaBOBOM PETYJIMPOBAHUU U IPABOPEAIN3ALINH.

HopmatuBHocTh - apOutpakHas mpoueccyainbHas ¢opMa yCTaHaBIMBaeTCid B
3aKOHOAATEIbCTBE, IPUYEM TOJIBKO ONPEEIIEHHOIO YPOBHS.

Llens - oOecnedeHue eIMHCTBA HOPMATHUBHOTO perjaMeHTa apOUTpaskHOTO Mpoliecca,
HEBO3MOXXHOCTb PETYJIHPOBATh JaHHYIO chepy IyTeM MPUHATHS IMMOJ3aKOHHBIX HOPMATHBHBIX
aKTOB.

HenpepekaemocTs - 00s3aTeNbHOCTh COONMIONEHUS W MHBIX (opM  peanuzanuu
MPOLECCYaTIbHBIX HOPM B JIEATEIBHOCTH YYACTHUKOB apOUTPaKHOTO TpoIiecca.

Ocy1iecTBiIeHNE TPOLECCYaTbHBIX MPaB M HCIOJHEHHE MPOLECCYANbHBIX 005S3aHHOCTEH
JOJKHO TPOUCXOAWTh B COOTBETCTBUU C TOPSAKOM, YCTAaHOBJIEHHBIM apOUTpPaKHBIM
IIPOLIECCYaTIbHBIM 3aKOHOAATEIBCTBOM.

CucteMHOCTh apOUTpaKHOU TIpoliecCyanbHOU (HOPMBI - HEOOXOIUMOCTh CTPYKTYPHUPOBAThH
apOUTpaKHBIN MPOIIECCyaTbHBIN PeriaMeHT, YBSI3aHHBINA B €IMHOE 1IeJI0e.

YHUBEpCATBHOCTh  apOUTPaXKHOW  MpoIlecCyaibHOW  (QOpPMBI - TMPUMEHHMOCTH K
Pa3pelIeHuI0 CaMbIX Pa3IMYHBIX JeJ, MOJBEIOMCTBEHHBIX apOUTpa)XXHbIM cylnam 0e3 Kakou-
nu60 cymniecTBeHHOW nuddepeHIanum.



YepThl apOUTpaKHOM MpolieccyalbHON (POPMBI:

- apOUTpaXHBI Cyl M YyYaCTHUKHU apOUTPaKHOTO TMpolecca MOAYMHSIOTCS HOpMam
apOUTPaKHOTO MPOIECCYATTFHOTO TIPaBa;

- YYaCTHHKH TpOIlecca COBEPILAIOT JUIIIb T€ MPOLecCyalbHbIe TEHCTBUS, KOTOPBIE 3apaHee
3arporpaMMHPOBAHBI apOUTPAKHBIMH MTPOIIECCYaATbHBIMH HOPMaMHU;

- TOPSIIOK OOpallleHusi C MCKOBBIM 3asBICHHEM B CYJl, PUHATUS U MOATOTOBKH Jeia K
pa3dupaTenbCTBy, MOPSAIOK pa3pelieHusl Cropa, CTPYKTypa pEIIeHHss W PEriiaMeHT €ro
nepecMoTpa, a TAKKe UCTIONHEHUS MPEOoNpeaeTIeHb 3aKOHOM;

- OTHOIICHHS MEXIY apOMTPaKHBIM CYJIOM M yYaCTHHKAaMH IIpoOIecca HE MOTYT HOCHUTH
xapaktep paKTUIeCKUX OTHOIICHH, OHU UMEIOT XapaKTep TOJIBKO MPaBOOTHOLICHHIA;

- apOuTpaxkHasi poreccyanbHas (opMa IMpeOCTaBIISIET CTOPOHAM pPaBHBIE BO3MOXXHOCTH
3alUIIATh PaBo (COCTA3ATHCS ), MPABO yUAaCTBOBATH B MpOIlecce, MPEICTABISITh JOKA3aTeIbCTBA,
MIOJIb30BATHCSl MPABOBOI MOMOIIBIO, 00XKAJIOBATh PEIICHHUS, yY9aCTBOBATH B HCIIOJHUTEIEHOM
MIPOU3BOJICTBE.

3HaueHue apOUTPaXKHOW IMPOLECCYyaTbHOW (POPMBI COCTOUT B TOM, YTO NPH €€ CTPOrOM
COONIOACHNM  OHA  TrapaHTUPYeT  OpraHu3alusaM, MpeANpPUHUMATENSIM  3allUTy  HX
UMYIICCTBEHHBIX W HEWMYIIECTBEHHBIX IpaB, BOCCTAHOBJICHHE HAPYIICHHOTO IIpaBa.
[TpouieccyanpHast ¢dopMa OrpakJaeT CHOPSIIUE CTOPOHBI OT CYOBEKTHBU3MA Cylaed MmyTeM
CTpOTroro coOIOIEHUSI HOPM MaTEPUAIBHOTO U MPOIECCYabHOTO MPaBa U BEAET K JOCTH)KEHUIO
UCTHHBI B IPABOCY IUU.

I'napa 2. IPUHOUIIBI APBUTPAKHOI'O TPOLLECCYAJIBHOI'O ITPABA
2.1. [loHATHE NPUHLIMIIOB apOUTPAXKHOTO MPOLIECCYATBHOTO MPaBa

TepmuH "npuHUMN" UMEET JATUHCKOE MPOUCXO0XKJICHUE U B NIEPEBOJIE O3HAYaeT "OCcHOBA'",
"mepBoHayano".

[TpuHiunsl m000H OTpaciyM MpaBa - OCHOBOIOJAraloIlde Hayajga, OINpeAessIoIue
coJlep’)KaHUE HOpPM JAaHHOM OTpaciii IIpaBa, €€ MECTO, POJb M HAa3HAUYE€HHWE B CUCTEME IIpaBa,
XapaKTEepU3yIOUIMe COJEPKaHMUE IPABONPHUMEHEHUS M IPAaBOPEAIM3ALMOHHOIO IIpolecca B
IeJIOM. DTO OCHOBA, HAa KOTOPOW CTPOUTCS HOPMAaTUBHAs 0a3a TOM MM MHOM OTpaciy Mpasa.

O mnpuHHMIIAX B COBETCKMH MEPUOJ PA3BUTUS HAYKH TIPa)XIaHCKOrO U apOUTPakKHOTO
MPOIECCYaTbHOTO TpaBa M3JaHO JOCTaTOYHO MHOro pador: M.I'. ApmiokoBa, A.T. BonHepa,
M.A. I'ypeuua, A.®. Kneiinmana, K.M. Komuccapona, FO.K. Ocunosa, B.M. CemenoBa, B.D.
Tapanenko, U.A. Yeunnoii, K.C. FOgenbcona 1 MHOTUX APYTUX, HO HauOoJjiee ONMTUMAJIbHBIN
QHAJIN3 TIOHATUS, CHCTEMBI M COACPXKAHMS OTACIBHBIX IPHHLUIOB TPakIaHCKOTO
IpoIleCcCyabHOrO TMpaBa OblT mpemiokeH mnpodeccopom B.M. CemeHOBbIM. 3HauyMTENbHAS
yacTb 000CHOBaHHBIX B.M. CeMEHOBBIM NOJOXEHHUH BIIOJHE NPUMEHHMA K IOHUMAaHMIO
COBPEMEHHOM CUCTEMBI MPUHLUIIOB apOUTPAKHOTO MPOLECCYAILHOTO MIPABa.

Crioco® HOPMATUBHOTO 3aKpEIICHHs IPUHIUIIOB apOUTPa)KHOTO MPOLIECCYaTbHOIO MpaBa
MOYXET OBITh IBOSIKHM.

Bo-nepBbIX, €cTh NPHUHLMIIBL, KOTOpPbIE HENOCPEICTBEHHO (DOPMYJIMPYIOTCS B HOPMax
IIpaBa B BUJI€ KOHKPETHBIX HOPMATUBHBIX MPEANNCAHUN, HAIIPUMEDP MPUHLMIIBI HE3aBUCUMOCTHU
CyJei apOUTpakKHOro CyJla, paBEeHCTBA Mepe]l 3aKOHOM U CyZOM. DTO TaK Ha3bIBa€Mble HOPMBI-
IPUHLINIIBIL.

Bo-BTOpBIX, MOHATHE MPUHIUIIOB BBIBOAUTCS U3 COAEPXKAHUS psiia HOPM apOUTPa)XKHOTO
IIPOLIECCYATILHOTO MTpaBa, HaIlPUMEP MPUHLIUI AUCTIO3UTUBHOCTH.

CucteMa NpUHIMIIOB apOUTPAXKHOTO TPOLIECCYaTBHOTO MpaBa



[IpyHUMIIBI COCTOSAT MeEXAYy COOOM B OIpEAEICHHOW B3aUMOCBS3U, OOYCIOBICHHON
pa3IMYHBIMU (paKTOpaMu OOBEKTHUBHOIO mnopsaka. CucremMa HPUHIMIIOB - 3TO COBOKYIHOCTb
BCEX MPUHIUIOB apOUTPaKHOTO MPOIIECCA B X B3aUMOCBSI3U U B3aUMOOOYCIIOBIEHHOCTH

2.2. Knaccudukanust npuHIUIIOB
apOUTPaKHOTO MPOLIECCYATLHOTO MTpaBa

B ropuanueckoil Hayke CyHIIECTBYIOT CaMbl€ Pa3IMYHbIE B3TJISbl HA CUCTEMY IPUHIUIIOB U
UX KOJIMYECTBO, TOCKOJIBKY BO3MOHBI CAMbIE Pa3JINYHbIC WX KJIACCH(PHUKALINHU, HATTPUMED:

- Ha CyAOyCTPOWMCTBEHHbIE M CYAOIPOU3BOJACTBEHHBIC, T.e. MO (YHKIHOHATIHLHOMY
PU3HAKY;

- 1o cepe AeicTBus;

- 110 MPAaBOBOMY MCTOYHHUKY, B KOTOPOM 3aKPEIUIEHO COAECpKaHUE MPUHIIUIIA.

B rpaxnmanckoM u apOUTpakHOM TMpOLIECCyallbHOM TIpaBe B HACTOsIEe BpeMs
NPaKTUYECKH OTCYTCTBYIOT OTpAacCieBBIE MPHUHIUIBI, KOTOPHIE B OCHOBHOM IPHOOpENn
MEXOTpPACcIEBOM XapakTep, ACHCTBYsl BO BceX cdepax rpakaaHckol ropucaukuuu. Hampumep,
INPUHLIMI AUCTIO3UTUBHOCTH XapaKTePEH HE TOJBKO JUISl TPAXKIAHCKOTO MPOLIECCYalbHOT0, HO U
JUTsE apOUTPa)KHOTO TMPOLIECCYaNBbHOTO TMpaBa, a TakKe KOHCTUTYIIMOHHOTO CyJONpPOU3BOJACTBA,
HOTApUAJILHOTO  TPOU3BOJCTBA,  TPETEMCKOro  pa3OUpaTenbCcTBA,  HUCIOJHUTEIBHOIO
npous3BoAcTBa. To e camMoe OTHOCHTCS K NPHUHIMIIAM COCTA3aTEIbHOCTH WU PaBHONPABUS
CTOPOH, KOTOpBIE MIPHUOOPETN HE TOJIKO MEXOTPAcIeBOll, HO 1 KOHCTUTYLIMOHHBIN XapakTep (CT.
ct. 19 u 123 Koucturyuuu P®). M3znoxkeHHOe OOBSACHSETCS 3HAUYUTEIBHBIM CXOACTBOM
apOUTpaKHOM MPOIECCYyATbHON U TPAXKIAHCKON TMpolieccyaabHOl (HOpM, €TUHCTBOM OCHOBHBIX
Hayval JeATeIbHOCTH BCEX OPraHOB CyAeOHOM BIACTH.

Psn mpuHOMIIOB TIOCTETIEHHO TpaHC(HOPMUPOBAICS W W3MEHWICS TOJ BIHSHUEM
COIIMAIbHO-TIPABOBbIX peajuil M 3aKOHOAATeNbCcTBAa. Hampumep, NpuHUMI NponEecCyalbHOU
AKTUBHOCTH Cy/ia B TPa)XJIaHCKOM TIpoIlecce, CIpaBeInBo 000cHOBaHHbBIN B.M. CeMeHOBBIM U
COOTBETCTBOBABILIMI MMEBIIIEMY MECTO B COBETCKHW MEPUOJ] YPOBHIO 3aKOHOJATENBCTBA U 3a/1a4
cyna, TpaHcopMupoBaics B XOA€ CyAeOHO-IPaBOBOM peGOpMbl B MPHHLHUI CyIEHCKOrO
pykoBozcTBa. Jlpyroli OCHOBOIOJATAIONINN MPOLECCYaATbHBIM MPUHIUI OOBEKTUBHOW WMCTHUHBI
(aKTHUECKU CBEJICS K YCTAHOBJICHUIO IOPHIMYECKON MCTHHBI, COOTBETCTBYIOLICH MaTepuaiam
nena. Takoe pa3BuUTHE BecbMa CHMIITOMAaTHYHO M OTPAXKa€T HOBBIE COLMAIBHO-IIPABOBBIC
peanuu, B KOTOPBIX ACUCTBYIOT OpTraHbl Cy1eOHOM BIAaCTH MPU OCYIIECTBICHUH MPABOCY M.

CoxpaHsieTcs CII0KUBLIEECS JEIEHUE PUHLINATIOB.

1. ObuienpaBoBbIe - IEHCTBYIOLIME BO BCEX 0€3 MCKIIOYEHHS OTpacisaxX MpaBa, HallpuUMep
3aKOHHOCTH.

2. MexoTpaciieBble - 3aKpEIUIEHHbIE B HOPMaxX HECKOJBKHUX OTpaciiel MpaBa, Kak MpaBuIo,
Oonm3kux no xapakrtepy. Crofa OTHOCSTCS MPAKTHUYECKH BCE MPUHIUIMBI CYA0YCTPONCTBEHHOTO
xapakrepa, 3akperuieHHble B ['TIK P®, AIIK P®, denepanbHOM KOHCTUTYLIMOHHOM 3aKOHE OT
21 uronst 1994 r. N 1-®K3 "O Koncturynmonnom Cyge Poccuiickoit @enepanun” (nanee - K3
"O Koncrtutyumonnom Cyne Poccuiickoit @enepanuu"), Hanmpumep TJIacHOCTb CyAeOHOTO
pa3buparenbCcTBa, a TAaKKe MPUHIUIIBI CYIOIPOU3BOACTBEHHOTO XapaKkTepa.

3. OtpacinieBble - 3aKpeIUIEHbl B HOpMax TOJIBKO OJJHOW KOHKPETHOM oTpaciu npasa. Panee
B apOUTPaKHOM IMPOLIECCYaIbHOM IpaB€ K TAaKOBBIM OTHOCHJIM II€NIbIM psSiA NPUHIIMIIOB,
HarpuMep MPUHLIUIBI apOUTPUPOBAHHS, T0APOUTPAKHOTO yPEryJIUPOBaHUs, OJJHAKO TEHEepPh BCe
OHM YTpPaTWIM CBOE€ 3HAYEHHE, IOCKOJIbKY HE HMEIOT HOPMAaTHBHOW OCHOBBI. lloaTomy B
HACTOsIIIIEE BpEeMs BBIICIUTH Cyry0O  OTpacieBble MNPUHLOMIBI  JUIS  apOUTPaKHOTO
MPOLIECCYaTBbHOTO MpaBa, KOTOpble HE ObUIM Obl OJJHOBPEMEHHO MPUCYIIU U JPYTHM OTpacisM
IPOIIECCYaTTbHOTO TpaBa (BXOIAIIUM B cepy IpakIaHCKON IOPUCAMKIIMK), KPOME MPUHIUIA
OpPUINYECKON UCTUHBI, BPSAJT JTU BO3MOXKHO.

BMmecre ¢ TeM ciellyeT OTMETUTh HEKOTOPOE OTIMYME B COJEPIKAHUU PsAla OJHOUMEHHBIX
INPUHIUIIOB U HOBBIE AKLEHTHI B CaMOM WX HAa3BaHUU, TAKXE OMNPEIEIIEMOM CYIIHOCTHBIMU



yepraMu apOUTPaKHOW MporeccyaibHON (Gopmbl. [IpuHIHIT codeTaHUS KOJUICTHATHHOTO W
€IMHOJIMYHOTO0 PACCMOTPEHMs /1€ B apOMTPakHOM IPOLECCYaIbHOM IIpaBe OTJIMYAETCS OT
OJIHOMMEHHOTI'O MIPUHIIMNIA B IPa’kJaHCKOM IPOLECCYaTIbHOM IIpaBe TEM, UTO KOJUIETHAIBHOCTh B
apOUTPaKHOM CYJOIPOU3BOJICTBE 00ECIEUNBACTCS, BO-MIEPBBIX, 3a CUET Y4acTHs apOUTPaKHbBIX
3aceqaTesel, BO-BTOPBIX, 32 CUET KOJUIETHMAJIbHOTO PACCMOTPEHUS HEKOTOPBIX KaTErOpUU e B
apOUTpaXHBIX cydax cyObekToB P® kostermeit u3z Tpex mpodeccuoHanbHbix cyneit. To ke
KacaeTcsi OTJIMYMI NpHUHLMIA YCTHOCTHM CyAeOHOro pa3OupaTenbcTBa B I'PaXkKIaHCKOM
IpOIIECCyaJbHOM IpaBe OT IMPUHIMIA COYETaHWs YCTHOCTM U IHUCBMEHHOCTH CyIeOHOro
pa3buparensCcTBa B apOUTPaKHOM TPOLIECCYATBHOM TpaBe, KOTOPBIH XapaKTepu3yeT CrenupuKy
apOUTPa)KHOTO IMpOIEcca, CBSI3aHHYI0 C MIPEUMYIIECTBEHHBIM HCCIEI0OBaHUEM B XOJI€ Mpolecca
NUCBMEHHBIX JokasaTenscTB. B AIIK P® He npenycmorpeHa npouenypa OIJIalleHUs
MUCbMEHHBIX JI0Ka3aTeIbCTB, YCTAHOBIIEHHAA B CT. ¢T. 175, 176 I'TIK P®.

4. IlpuHUIUOBI OTAEIBHBIX HHCTUTYTOB apOUTPasKHOTO MPOLECCYaTBbHOrO MpaBa, HalpuMep
HPUHIMIBI MEXKOTPACIIEBBIX HHCTUTYTOB MO/IBEJOMCTBEHHOCTH (pa3pelleHus: CIIOpoB O MpaBe U
UHBIX JIeJ TPEUMYILIECTBEHHO TIOCYJapCTBEHHBIMU OpraHaMu), HMHCTUTYTa J0Ka3aTelIbCTB
(IOTTyCTHMOCTH CPE/ICTB I0KA3bIBaHUs, OTHOCUMOCTH JI0Ka3aTeIbCTB).

[Ipu knaccupukanvy NPUHLIUIOB Ha KOHCTUTYLMOHHBIE M 3aKpEIUIEHHBIE B OTPAcI€BOM
3aKOHOJATEIbCTBE OTMETUM PACIIUPEHUE YHUCIIa KOHCTUTYLIMOHHBIX MPUHIIMUIIOB - 3TO HauboJee
BaXHbIE NPHUHILMIIBI MEKOTPACIEBOIO XapakTepa, HMEIue 0c000e MOJUTHKO-IIPaBOBOE
3HayeHue. BBuay 3HaueHus cyqeOHON BIAcTH 3TH BaKHeHIIMe Hayana ee (PyHKIUOHUPOBAHMS
HEIOCPEICTBEHHO 3aKpeIuieHsl mpsiMo B Koncrturynuu PO.

K ux unciy otHOCATCS:

- OCYIIECTBJICHHE MPABOCYIHS TOJIBKO cyaoM (cT. 118);

- HE3aBHCHUMOCTb CyJel U MOoJAYMHEHUe uX Toybko KoHcTuTynuu u denepanbHOMYy 3aKOHY
(ct. 120);

- HeCMeHseMoCTh cyaei (cT. 121);

- TJIACHOCTH Cy1e0HOTO pazduparenscTsa (c1. 123);

- COCTA3aTEIBPHOCTh U PaBHOIPaBUE CTOPOH (CT. cT. 19, 123).

2.3. Opranu3aimoHHbIe (Cy10yCTPOHCTBEHHBIC) TTPUHITUIIBI
apOUTPaXKHOTO MPOIIECCYATLHOTO TIpaBa

K uucity cynoycTpoHCTBEHHBIX MPUHIUIIOB apOUTPaXXHOTO IMPOIeCCyalbHOTO IpaBa, T.€.
IPUHIMIIOB, ONPEAEIAIONINX OPraHU3altio, yCTPOICTBO apOUTPaXHOIO Cya, OTHOCATCS:

- IPUHIIMIT HA3HAYEHUS CyJiei apOUTpa)xXHOTO Cy/1a BBICIIMMHU OpraHaMH TOCYIapCTBEHHOM
BJIACTH;

- OCYIIIECTBIICHUE MPABOCYIUS TOJIBKO CYIOM;

- IPUHLUI 3aKOHHOCTH;

- HE3aBUCUMOCTh CyJel W moguuHeHue ux Tosbko Koncrutymum P® u denepambHOMy
3aKOHY;

- TJIACHOCTH Cy1€0HOTO pa30HpaTenbCTBa;

- COYETAHNE KOJUIETHAJIBHOTO M €JMHOJINYHOTO PACCMOTPEHHMS el B apOUTPaKHBIX Cyax;

- TOCYJIapCTBEHHBIH A3BIK CYIOTPOU3BO/ICTBA;

- PaBEHCTBO BCEX IEpe]] 3aKOHOM U CYJIOM.

1. I[TpuHIMI OCYIIECTBICHUS IPABOCYAMS TOIBKO CYI0M IMPEICTaBIIsIET COO0H MpaBmiIo, Mo
KOTOPOMY peaiu3alys NOJHOMOUYH, OTHECEHHBIX K BEJACHUIO OPTaHOB Cy1eOHOH BIIACTH, MOXKET
OCYILECTBIIATHCS TOJBKO Cy/JaMH, CO3JaHHBIMH B COOTBETCTBHH C 3aKOHOM. JlaHHBIM mpuHIIMII
XapaKTepu3yeT MECTO OpPraHOB CyJIeOHOH BIacTH B CHCTEME pa3felieHHs BiacTei, koraa (B
HaumbOonee O0OOOIIEHHOM BHJE) OpraHbl 3aKOHONATENIBHONW BIACTH JOJDKHBI NPHHUMATH
HOPMATUBHBIE aKThl, OPraHbl HCIIOJIHUTEIBHOW BJIACTH O0ECIEYMBAIOT HX MPAKTUYECKYIO
peanu3anuio, a Opraubl CyJe0HOM BIaCTH pa3peraroT KOH(QIUKTHI.



[IpumeHuTenbHO K apOUTpPaXXKHOMY MpOLIECCyaIbHOMY IpaBy JaHHBIA IPUHLHKII
3aKpeIuIseT, 4To Mo JenaM B cdepe XO3sMCTBEHHON IOPUCIMKLUHU, OTHECEHHBIM K BEJICHMIO
apOUTPaXKHBIX CYAOB, TOJBKO apOUTpPakHbI CyJ BIpaBe OCYILIECTBIATH IpaBocyaue. B
COOTBETCTBUH CO cMBbICIOM cT. 118 Konctutynuu PO u cr. 1 @enepanbHOro KOHCTUTYLHTHOHHOTO
3akoHa "O cyneOHou cucteme Poccuiickoit ®@enepanun" cynebHas Biacth B Poccum B cdepe
XO3SMCTBEHHON IOPUCIUKIIMM MOXKET OCYIIECTBIIATHCS TOJIBKO apOUTPaKHBIMHU CyJaMH B JIUIIE
apOUTPaKHBIX CYJEH U MPUBIIEKAEMBIX B YCTAHOBJICHHOM 3aKOHOM MOPSJKE K OCYIIECTBICHUIO
npaBoCcyaust apOMTpakHBIX 3acenareneil. Hukakue papyrue opranbl U JHIla HE BIpaBe
NpUHUMATh Ha ce0sl OCylIecTBICHHE TpaBocyaus. He momyckaercst co3maHue KakuX-JIn0o
ype3BblUaiiHbIX cyn0B. CyzneOHasi BIacTh CaMOCTOSATENIbHA M OCYIIECTBIISETCS HE3aBHCHUMO OT
3aKOHOJATEILHOM M MWCIOJHUTEILHOM BiacTel. TeM caMbIM 3aKOHOAATENL OOECIEeYnBaET
CHELMANIN3ALNI0 KaXJIO0r0 U3 TOCYJapCTBEHHBIX M CYJIEOHBIX OpraHoB Ha peLICHUU
OIIpPEIENIEHHOT0 Kpyra BOIIPOCOB, HE JOITyCKasi NEPECEUEHNE UX KOMIIETEHIUH.

B psne cnydaeB nena, OTHECEHHbIE K BEJCHHUIO apOUTPaKHBIX CYA0B, MOTYT Pa3periaThCs
JpYTrMMH OpraHaMM, HamnpuMep TPETeHCKUMH CyJaMd, B TOM YHCIE MEXAYHapOIHBIMU
KOMMEpPYECKUMH  apOMTpa’kaMH, OpraHaMd aJIMUHHMCTPATUBHOW IopHcIuKiuH. OmHaKo
NeSITeIbHOCTh  YKAa3aHHBIX OPraHOB MO Pa3pelIeHHI0 TPABOBBIX KOH(MIMKTOB HE SBISETCS
OpaBOCYAMEM M HE MOXET JHUIIUTh 3aUMHTEPECOBAHHBIX JIMI[ TpaBa Ha oOpalleHHe B
apOUTpaXHBIN Cy] 32 3aIUTOM.

Tak, cornacHo . 6 ct. 4 AIIK P® no cornmameHuto CTOPOH BO3HUKIIMM WM MOTYIIHM
BO3HUKHYTbH CIIOp, BBITEKAIOIIUN W3 TPaXkJaHCKUX IPABOOTHOILIEHUI U IOABEIOMCTBEHHBIN
apOUTpa)KHOMY CYZIy, A0 NPUHATHS aKTa, KOTOPbIM 3aKaHUMBACTCS PAcCMOTpPEHHE Jenla IO
CYIIIECTBY, MOXET OBITh MEpPEIaH CTOPOHAMH Ha PAacCMOTPEHHE Tpereiickoro cyna. Ilpu stom
JeSITeIbHOCTh TPETEHCKUX CY/I0B HE SIBIISICTCS NMPaBOCYIUEM, a TPEeTEHCKoe pa3doupaTenbCTBO -
cyneOHbIM TporieccoM. Takasi JeATeNbHOCTh 10 CBOEH MpPaBOBOW MpHUpoje - ¢popMa 4acTHOTO
IIPABONIPUMEHEHHsI, OCHOBAaHHAs Ha COIJIAIIEHWUM CTOPOH. B KOHEYHOM cueTe pelleHus
TPEeTEHCKNX CylOB B TOW MO0 MHOM CTENEHU MOJKOHTPOJIBbHBI apOMTPaKHBIM CyAaM IpH
PELIEHHN BOIPOCOB O BBIIA4Y€ UCIIOJIHUTENBHOTO JIUCTA K B3BICKAHHUIO.

To ke caMoe OTHOCUTCS K €ATEIbHOCTH aJIMUHUCTPATUBHBIX IOPUCAUKINM, HAJAEIEHHBIX
IPaBOM pa3pelIeHusl B IPEABAPUTEIHLHOM MOPSJIKE CIOPOB B cepe rpaxkaaHckoro odbopora. B
KOHEYHOM CUYeTe MX pelleHus MoryT ObITh ocmopensl B cyae (m. 2 cr. 11 T'K P®), u
3aMHTEPECOBAHHBIC JIMLA BIIPAaBE aleUIMPOBaThb K IPAaBOCYIHUI0 B JIHUIEC KOMIIETCHTHOTO
apOUTPaKHOTO Cy/1a.

2. llpuHnmn Ha3HAYAEMOCTH CyJeH apOUTpaXHBIX CYJOB Ha JOJDKHOCTh BBICIIMMH
opranamu Bnactu. llpeacenarens, 3amecturenu u cyabu Beicmero Apoutpaxsnoro Cyna P®
Ha3HayaloTcss Ha JobkHOCcTh CoBetom Denepaumu. Ilpeacepgarenu, 3aMecTUTENH, CYyAbH
OKPY’KHBIX CYyJ/IOB, alleJUISILIMOHHBIX CYAOB M CyJI0B CyObekToB PD Ha3HAauaroTCs Ha JOJHKHOCTH
[Ipesunentom P® mo mpencrasnenuto Ilpencenarens Bricmero ApourpaxHoro Cyna P npu
HAJIMYUMA PEKOMEHJAIMM COOTBETCTBYIOIIEH KBaMu(pUKAIIMOHHONW KoJulermu cynei. Cpok
MOJTHOMOYMI OrpaHUYe€H BO3pacToM - a0 70 JeT, nmpekpanieHrue MOJHOMOYUM OCYIIECTBISETCS
[0 PEUICHUIO COOTBETCTBYIOLICH KBaMM(pHUKAIMOHHON kosuternn cyaeid (cr. 8§ PK3 "OO
apoutpaxusiii cynax B Poccuiickoit denepamuu”, cr. 11 3akona P® "O craryce cyzaeit B
Poccuiickoit ®enepanun').

3. IlpyHumMn codeTraHuss €OVHOIMYHOIO M KOJUIETMAJIBHOIO COCTaBa CyAa IIpU
paccmotpenuu zaen (cr. 17 AIIK P®). Jlena B nepBoil MHCTAHIIMU PACCMATPUBAIOTCS CYAbSIMU
€IMHOJIMYHO, 32 UCKIIOYEHUEM /€] 00 OCrapuBaHMM HOPMAaTHBHBIX IIPABOBBIX aKTOB, a TAKXKe
Jell O HECOCTOSTENbHOCTH (OAaHKPOTCTBE), KOTOpPHIE pPACCMATPUBAIOTCS  KOJUIETHAIBHO.
KonnernansHo paccMaTpuBaroTCs Jiea, OTHOCSIIUECS K MOJCYAHOCTH Briciero ApOuTpaskHOTO
Cyna P®, u nena, HampaBieHHbIE B apOMTpaKHBIA CyJ TNEpPBOM HMHCTAHIMM Ha HOBOE
PacCMOTPEHHE C YKa3aHUEM Ha KOJUIETHAIbHOE PACCMOTPEHUE JIeTa.

IIpu KoJlernanbHOM PAaCCMOTPEHUU Jefla B COCTAB CyZa OJKHBI BXOJUTh TPOE Cyel Win
Cy/bsl M JiBa apOUTPaXHbIX 3acCeaTels.



ApOUTpaXHBI CyJl TEpBOM WHCTAHIMUM B COCTaBE CyAbM M JIBYX apOUTPaKHBIX
3acenmaTeniell paccMaTpUBaeT HSKOHOMHUYECKHWE CIOpPhl M HHBIE Jiela, BO3HUKAWOIINE U3
IPaXXAAHCKUX M MHBIX MPABOOTHOLIEHUH, €ClIM Kakas-mu00 U3 CTOPOH 3asiBUT XOAATalWCTBO O
pPacCMOTPEHHH Jielia C yYaCTHEM apOUTPaKHBIX 3aceaTeNeH.

Cnenyer OTMETHTb TE€ KaTerOpuu JeJl, KOTOpble HE pPACCMaTpPHUBAIOTCS C Yy4acTUEM
apOUTpaKHBIX 3aceAaTeneil:

- OTHOcAIMECs K noacyaHoctu Beiciero Apourpaxsoro Cyna P®;

- gena o0 ocmapyMBaHUM HOPMATHUBHBIX IPABOBBIX AKTOB, J€Ja O HECOCTOSATEIHHOCTH
(OankpoTCTBE);

- Jienia, HaTpaBlieHHbIE B apOUTPaXKHBINM Cy]] IEPBOM MHCTAHIIMU HA HOBOE PACCMOTPEHUE C
yKa3aHHUEM Ha KOJIJIETHAJIbHOE PACCMOTPEHUE;

- Jiena, BO3HHUKAIOUINE W3 aJMHUHHUCTPATHBHBIX U WHBIX MYyOIWYHBIX MPABOOTHOUICHHUH, U
Jiena 0coooro MpoOM3BOICTRA.

[Topsmox mpenbsBIeHUS XOJaTaiicTBa O PacCMOTPEHUU Jelia C ydacThueM apOUTpaKHBIX
3acenaresneid yctanosieH ct. 19 AIIK PO.

Bce nmena, paccmarpuBaemble B cyAax ameUBSIIMOHHOM M KacCallMOHHOW HMHCTAHLUH, a
TaKKe B NOPSAJKE HAA30pa, PacCMaTPUBAIOTCS KOJUIETHAIbHO B COCTABE TPEX WM HHOIO
HEYeTHOTro KonnyectBa cyneil (4. 4 cr. 17 AIIK P®), T.e. KomjneruaibHbIM COCTaBOM
poQeCCHOHATBHBIX CYJIEH.

Bompocel, Bo3HUKaIOIUE MTPU PACCMOTPEHUU JIe] apOUTPaKHBIM CYJIOM B KOJUIETHATBHOM
COCTaBe, pa3pelialTcs CyIpsIMU OOJBIIMHCTBOM rojiocoB. HMKTO u3 cynell He BHpase
BO3JIEpXKaThCs OT TojocoBaHus. [IpeacenaTenbCTBYIOMUI B 3aC€JaHUH TOJIOCYET MOCIEIHUM.
Cynps, HE COTJIACHBIA C pelIeHneM OOJBIIMHCTBA, 00S3aH MOAMMCATh TO PEIICHHE M BIIPaBe
U3JIOKUTh B MHUCBMEHHOM BHJE CBOE€ 0C000€ MHEHHE, KOTOpOe MpUOOIIaeTcss K Jeiy, HO He
o0BsBasieTcs. JIul, y4acTByIOIUX B J€s€, C 0COOBIM MHEHHUEM CYJIbU HE 3HAKOMSIT.

Pa30uparenscTBO Aena JOMKHO MPOU3BOAUTHCS MPU HEM3MEHHOM COCTaBe cyna. B ciydae
3aMEHBI CYJIbU WM OJHOTO U3 CYJeH MpU KOJIETHAIbHOM PacCMOTPEHUH Jiefia pa30oupaTelibcTBa
Jierna JTIOJKHO OBITh MMPOM3BEICHO ¢ camoro Havana (4. 2 cT. 18 AIIK P®D).

4. TIpyHUMIT HE3aBUCUMOCTH cyael apoutpaxHbix cyaoB (ct. 5 AIIK P®). Jlanusrit
MPUHLIUII COYEeTaeT B ce0e OJHOBPEMEHHO JBa Hayalla: He3aBUCUMOCTb CyJied, KOTopas B TO e
BpeMs OJTHOBPEMEHHO OTpaHUYHMBACTCS HEOOXOIUMOCThIO UX nmomunHeHus: Korcrurynun PO u
dbenepanbHpiM  3akoHaM. Kakoe Obl TO HU OBLJIO TOCTOPOHHEE BO3ICHCTBHE Ha Cylel
apOUTPaXHBIX CYJOB, BMEIIATEIBCTBO B MX JIEATEIBHOCTh JIOOBIX TOCYNaPCTBEHHBIX OPTaHOB,
OpraHOB MECTHOT'O CaMOYIIPABJICHUS U HHBIX OPraHOB, OpraHU3alUil, JOJKHOCTHBIX JIUI[ WU
rpaXkJiaH HEJOMyCTUMBI M BIEKYT 32 COOOH YCTaHOBJICHHYIO 3aKOHOM OTBETCTBEHHOCTb.

[MapanTun HE3aBUCUMOCTH CyACH apOWTpPa)KHBIX CYJIOB yCTaHaBJIMBalOTCA KoHCTUTYIMEH
P® u denepanbubiM 3akoHOM (4. 3 c1. 5 AIIK POD).

B 3akone P® "O craryce cyaeit B Poccuiickoii @enepanuu’ 3aKperuieHbl MOJIOKEHUS,
HamnpaBJIeHHbIE Ha OOECleYeHHe HE3aBUCHUMOCTH CyJAed Ha OCHOBE IOJIUTHYECKUX,
SKOHOMUYECKHUX U IOPUIUIECKUX TapaHTui (cT. cT. 9 - 11).

K nonuTtudeckuM rapaHTUsSM HE3aBUCHMOCTH CYJIed OTHOCATCS IMOJIOKEHHUS, KOTOpbIE
3alpelialT  CyIpsM  apOUTPaXHBIX  CYJIOB  OBITh  NPEACTABUTENSIMH  KaKUX-THOO
TOCYAapCTBEHHBIX W HMHBIX OPTaHU3AIMHA, COCTOATH B MOJUTHYECKUX TMAPTHUSNX, IBIKECHUSX,
00BEAMHEHHUAX, MPEACTaBIATh WHTEPECHl JOJKHOCTHBIX JIMI, HAlUN, COIMAJbHBIX TPYIIIL
Pemenust apOUTpakHOTO Cyla JODKHBI OBITh CBOOOAHBIMH OT COOOpaKEHHM MPaKTUICCKOU
11€JI€CO00PA3HOCTH M MIOJTUTUICCKON CKIIOHHOCTH CYCH.

K skoHOMMUECKO! TrapaHTHH HE3aBUCUMOCTH CYJI€H OTHOCSTCS MOJIOKEHMS], 3aKPETIJICHHbIE
B COOTBETCTBYIOIIMX HOPMATHUBHBIX IPABOBBIX aKTaX, KOTOPbIE MPEJOCTABISAIOT CYIbIM
apOUTPaKHBIX CYZOB 3a CUET rOCYIapCTBA MaTEpPUAIbHOE U COLIMAIBbHOE OOecTieueHHe.

K mpaBoBBIM rapaHTHSIM OTHOCSITCSI, B YACTHOCTH, CJIEAYIOLINE MTOTOKECHHUS:

- 3aKpEIUISAIONINE HECMEHSIEMOCTD CYIEH;



- CyIpsl apOUTpPaXHOTO CyJa HE 00s3aH JaBaTh KAKUX-JTHOO OOBSICHCHHH 1O CYIIECTBY
PacCMOTPEHHBIX WM HaXOJALIMXCS B €r0 IPOU3BOACTBE JIE;

- OpraHbl BHYTPEHHHUX [Nl 00s3aHbI NMPUHUMATh MEPHI MO OOECIEYECHUI0 OE30MaCHOCTH
CyIbd apOUTPa)XHOTO CyJAa, YJICHOB €ro CEeMbHM, COXPAaHHOCTH MPHUHAJIEKALIET0 eMy
UMYILIECTBA;

- IMYHOCTB, KWINILE, TPAHCTIOPT U KOPPECIIOHIEHIUS CYIbH HEIPUKOCHOBEHHBI.

5. IlpuHOUn paBeHCTBAa BCEX YYAaCTHHKOB apOMTPAKHOTO Ipolecca IMepe] 3aKOHOM |
cynom (ct. 7 AIIK P®). Hcxoast U3 3TOro MpHHIMIA, MPaBOCYIUE B apOMTPa)XKHBIX CyAax
OCYUIECTBJIIETCS Ha Hayalax paBeHCTBA NEpPE] 3aKOHOM M CYJOM HE3aBUCUMO OT I10J1a, PacChl,
HAl[MOHAJIBHOCTH, fA3bIKA, MPOMCXOXKIEHUS, UMYIIECTBEHHOIO U JOJDKHOCTHOTO IOJIOKEHHS,
MecCTa >KUTEIbCTBA, OTHOLICHUS K PEJIUTHM, YOSKICHHUM, MPUHAAJICKHOCTH K OOLIECTBEHHBIM
00BbETMHEHUSM U JIPYTHX 00CTOSTEILCTB, PABEHCTBA BCEX OpPraHU3alMi Mepes] 3aKOHOM U CYJIOM
HE3aBUCHMO OT OPTaHU3aIMOHHO-NIPaBOBOK (OpMBI, (hOpMBI COOCTBEHHOCTH, TIOJYNHEHHOCTH,
MecTa HaXOXXJICHUS U JPYTUX 00CTOATENbCTB. ApOUTpaKHBIN Cyll 00s3aH 00ECIEUUTh PaBHYIO
Cy1e0HYO0 3alllUTy MpaB U 3aKOHHBIX UHTEPECOB BCEX JIULI, YYACTBYIOIIUX B JIENIE.

6. [Tpuniun rmacHoctu cyaeOHoro pazoupatensctBa (cT. 11 AIIK P®). JlanHsblii npuHIun
NpeCTaBisieT co00i Takoe MpPaBMIIO, COTJIACHO KOTOPOMY pa30oMpareibcTBO B apOMTpPa)KHBIX
CyJlax SIBJISIETCS] OTKPBITHIM, 00€CIIEUHBAIOLINM ITPUCYTCTBUE HA CIYIIAHUAX JAeja JI00MY JIHILY.
[IpuHUMI T1acHOCTH TakkKe SBJISETCS] KOHCTUTYUMOHHBIM (4. 1 cr. 123 Koncturyuun P®) u
nponeccyanbHbiM  (cT. 11 AIIK P®). PasbuparenbctBo jAena B 3aKpbITOM — 3aceJaHUU
JIOTIYCKaeTCsl B Cllydasx, NpeaycMoTpeHHbIX 3akoHoM P® ot 21 umrons 1993 r. N 5485-1 "O
roCyAapCTBEHHOMU TaiiHe", a TaKkKe IPHU yJOBIETBOPEHUH CYyAOM XOAATalCTBA YYacCTBYIOILErO B
JieNie JIUIa, CChUIAIOLIErocsl Ha HEOOXO0AUMOCTh COXPAHEHUsI KOMMEPUECKOH, CITy:KeOHOW, NHOM
OXpaHseMON 3aKOHOM TaliHbl U B JPYTUX CIIydasiX, IPEeIyCMOTPEHHBIX (ellepaabHbIM 3aKOHOM.
Cyne6Hbie aKThl apOUTPAKHBIM CYJIOM OOBSBIISIOTCS Ty OIUYHO.

7. IIpyHIMI rOCyAApCTBEHHOTO sI3bIKa CyAONPONU3BOACTBA. B cooTBercTBUM cO cT. 12 AIIK
P® cynonpousBoAcTBO B apOUTPaKHOM CyZ€ BEIETCSl Ha PYCCKOM SI3BIKE - TOCYIapCTBEHHOM
a3bike Pocculickoit @enepanuu. B To ke Bpemsi y4aCTBYIOIIUM B JieJie JUIaM, HE BJIAACIOIINM
PYCCKHUM SI3BIKOM, OOECIIEYMBAETCS IPaBO IIOJIHOTO O3HAKOMIJIGHHS C MaTepualaMu Jiena,
ydacTHe B CyAeOHBIX NEHCTBUAX yepe3 MepeBOJUMKa, MPAaBO BBICKA3aThCs B CyJle HAa POJHOM
s3bike. CyneOHbIe JOKYMEHTBI BPY4aloTCsl JIMIaM, YYacTBYIOIIMM B JieJie, Ha PYCCKOM SI3BbIKE, a
10 UX XOAATalCTBY - B IEPEBOJIE HA SA3bIK, KOTOPBIN OHU MCIIOJIb30BANIU B CYACOHBIX JEHCTBUSIX.

2.4. OyHKIIMOHANTBHBIC (CYIOTTPOU3BOACTBEHHBIC) MPUHITUITHI
apOUTPaKHOTO MPOIIECCYATHHOTO TIpaBa

K umcny cynonpou3BOJACTBEHHBIX MPUHIMIIOB apOUTPaKHOTO IPOLECCYAIBHOTO IpaBa
OTHOCATCS:

- 3aKOHHOCTB;

- IUCTIO3UTUBHOCTB;

- COCTSI3aTENbHOCTD;

- TOCTYITHOCTh CyJI€OHOM 3alUThI IIPaB U 3aKOHHBIX HHTEPECOB;

- IOpUINYECKasi UCTUHA;

- CyJIeICKO€ PYKOBO/JICTBO;

- paBHOIPaBHE CTOPOH apOUTPAKHOTO MPOLIEcCa;

- COUYETaHHE YCTHOCTHU U MUCbMEHHOCTH CYJ€OHOT0 pa3doupaTenbCTBa;

- HETIPEPBIBHOCTH CyIeOHOTO Pa30NpaTeIbCTBa;

- HEMOCPEACTBEHHOCTh UCCIIEIOBAHMS I0KA3aTEIbCTB.

PaccMmoTpuM HEKOTOpBIE U3 HUX.

1. Ilpuanun 3akoHHOCTH. [IpencraBiser co0oil MpaBMIIO, COTIACHO KOTOPOMY CYIbU TPH
OCYLIECTBIIEHUH NpaBocyius cBsi3aHbl KoncTtutynuueinn PO u 3akoHamuy, a Taxke JeHCTBYIOIKUMU
MpaBWJIAMHU CYJAONPOU3BOACTBA. [IpMHIIMI 3aKOHHOCTH BBITEKAET M3 4. 2 cT. 15 KoHcturyuum



P®, cormacHO KOTOpOW OpraHsl rOCYyAapCTBEHHOW BJIACTH, OpraHbl MECTHOTO CaMOYIIPABIICHHUS,
JOJDKHOCTHBIE JIUIA, TpaKAaHe U MX oObeauHeHUs o0s3aHbl cobmonath Koncrutyuuio PO u
3aKOHBL. B apOUTpa)kHOM TPOIECCyaTbHOM 3aKOHOATEIbCTBE JAHHBIA NMPHHIUI OTPAKEH B
®K3 "O06 apburpaxknsix cynax B Poccuiickoit @enepanun" (ct. 6) u AIIK PO (ct. cT. 2, 3, 6, 13
u ap.).

O06s3aHHOCTH Cyiel 0 00eCIeUeHUI0 3aKOHHOCTH OCYILIECTBIISAIOTCS ABOSKUM IyTeM. Bo-
NEepPBBIX, 3aKOHHOCTh OOECIeUMBACTCS TNPABWIBHBIM TPUMEHEHHEM 3aKOHOIATEIhCTBA, UYTO
BO3MOXHO B YCJOBHSX COOJNIIOJICHUsSI MEepapXUM HOPMATUBHBIX aKTOB B IPaBONPUMEHEHHH,
BO3MOXXHOCTSIMH ITPUMEHEHHSI HTHOCTPAHHOTO MPaBa, OTCYTCTBUEM JIABJICHUS 1 HE3aBUCUMOCTBIO
Cyleil n apOMTpakHBIX 3acelaTesieil MpHu OTIpaBlIEHUH IpaBoCyaus. Bo-BTOPBIX, 3aKOHHOCTh
o0ecrieunBaeTcsi COOMIOAEHUEM MIPABIII CyAONPOU3BO/ICTBA, KOTOPBIE HAXOSAT CBOE BBIPAKEHHUE
B apOWTpakHOW TpoleccyaabHOH (opMe Kak HOPMATHBHO YCTAHOBJIEHHOM TOpSJIKE
OCYIIECTBIICHUS IIPABOCY IUSL.

[TpuHIMI 3aKOHHOCTH SIBJSIETCS O0s3aTEIbHBIM MPABUJIOM M Ui YYaCTHUKOB Ipoliecca,
00s3bIBasi WX B MPOLECCYAIbHOW JEATENPHOCTH TAaKKE HWCXOAWUTh U3 JEHCTBYIOIIETO
3aKOHOJATEIbCTBA, YCTAHABIMBAS CaMble Pa3IMYHbIC CAaHKIMM 3a HAapyIIEHUE 3aKOHHBIX IPaB U
MHTEPECOB JIPYTHX JIUI, B TOM YHCJIE U 32 3JI0YNOTPeOICHNE TPOLIEeCCYaTbHBIMH MTPABAMHU.

2. IlpuHnMNI  JAMCHO3UTUBHOCTH - '3aKpemyieHHOe B  HOpPMax  apOUTpa)xxHOTO
IPOLIECCYaIbHOTO TIpaBa OCHOBHOE MOJOXKEHHE apOMTPaKHOTO CyJONPOM3BOJACTBA, B
COOTBETCTBUHM C KOTOPHIM JIMIIA, 3aWHTEPECOBAaHHBbIE B MCXOJE Jeia, MMEIOT BO3MOXKHOCTb
OKa3bIBaTh BIHMSHUE Ha JIBIKCHHE apOMTPaXKHOTO TPoIecca MyTeM PaCTOPSDKEHHS TPEAMETOM
CHOpa M CBOOOJHOIO OCYIIECTBJIEHUS NPEICTABICHHBIX UM 3aKOHOM IPOLECCYalIbHBIX MpaB,
HaIpaBJIEHHBIX HAa BO30YXKIEHHE, Pa3BUTHE U OKOHYAHHE JESATEIbHOCTH apOUTpakHOro cyxaa"
<6>.

<6> Illepcriok B.M. Pa3Burne mnpuHIMIA JUCIO3UTUBHOCTH B  apOUTPaKHOM
Cynonpou3BojacTBe // Apoutpaxnas npaktuka. 2002. N 4.

ConepkaHve MpUHLMIA JUCHO3UTUBHOCTH B apOMTPaKHOM IPOLECCYaIIbHOM IIpaBe
BKJIIOUYAET CJIEAYIOIINE OCHOBHBIE AIIEMEHTHI:

1) Bo30y>xaeHue fena B apOuTpakHOM CY/E;

2) ompeneneHUE XapakTepa U 00beMa UCKOBBIX TPEOOBAHUN M BO3PAKECHUMN, BO3MOXHOCTh
UX U3MEHEHHUS;

3) pacmopspkeHHe MaTepHaJbHBIMH TpPaBaMU W TIPOLECCYaTbHBIMH CpPEACTBAMHU HX
3alIUThI, B YACTHOCTH OTKa3 OT MCKa, IPU3HAHUE UCKA, 3aKII0YEHUE MUPOBOT'O COTIALICHHUS;

4) B0o30yXAeHHUE aleUISIIMOHHOr0, KaCCalluOHHOTO MPOU3BO/ICTBA, IOCTAHOBKA BOIIPOCA O
HepecMoTpe Jejia B HaA30PHOM MOPSIKE U 10 BHOBb OTKPBIBIIMMCS OOCTOSTENBLCTBAM;

5) TpeboBaHME MPUHYIUTEIBHOTO UCIIOIHEHUS Cy1I€0HOTO aKTa apOUTPaKHOTO Cy/a.

CBobona pacrnopsbkeHHsl CyObeKTHBHBIMU MaTepHUalbHBIMM IpPaBaMU B COOTBETCTBHM C
NPUHIAIIOM JTUCTIO3UTUBHOCTH 3aKJII0OUACTCS B CIEAYIOLIEM:

1) npaBo KUCTIAa N3MEHUTHh OCHOBaHMS WM MPEIMET UCKa, HO HE OJJHOBPEMEHHO Cpa3y;

2) yBENMYUTh WK YMEHBIIUTH pa3Mep UCKOBBIX TPEOOBAHUI;

3) ucrel, MOXET OTKa3aThCs OT 3asBJIEHHOIO HCKA, 3aKIIOUUTh C OTBETYUKOM MHPOBOE
COTJIAIICHHE Ha OCHOBE B3aMMHBIX YCTYIIOK.

B cuity Havan cyneiickoro pykoBOJCTBa apOUTPaXKHBIN CyJl BIIpaBe OTKa3aTh B MPU3HAHUU
TaKUX ACWCTBUI, €CIIM 3TO MPOTHBOPEYUT 3aKOHAM W HHBIM IPABOBBIM aKTaM WJIH TPU 3TOM
HapyIIAlTCs MpaBa U 3aKOHHBIE MHTEPEChl IPYIUX JHUL. B Takux ciydasx apOUTpaskHBIA cyn
paccMaTpuBaeT CHOp MO CYLIECTBY.

CBobOosma pacnopskeHHs TpOLECCYalbHbBIMM CpPEACTBAMH 3alllUThl B apOUTPaKHOM
CYJIOIPOM3BO/ICTBE BBIPAYKAETCS B CIAEAYIOIIEM:

1) mpaBo BbeIOOpa HCTLA - NPEABABIATh MCK B 3aAIIUTY HApYLIEHHOTO IpaBa WU He
NPEIbSBIISTH;



2) mpaBo TpeOOBaHUS HCTIOM OOECNEYEHUS WCKa TPU €ro TNPEABSBICHUU, C IEJIBI0
rapaHTHPOBaTh PeaIbHOE UCTIOJIHEHUE PEILeHUs Cy1a;

3) mpaBoO OTBETYMKA HA MPEAbSIBICHNE BCTPEYHOTO UCKA;

4) mpu yAOBIETBOPEHHM XoOjaTaiicTBa McTLa 00 oOecreyeHMH HCKa, IPaBO OTBETYHKA
00paTUTBHCS CO BCTPEYHBIM XOJaTaiicTBOM 00 OoTMeHe Mep olecrieueHHs MO0 TpeOoBaTh OT
UCTLA 00eCTeYeHNs] BO3MEILICHHSI BO3MOKHBIX JUISl OTBETUMKA YOBITKOB;

5) mpaBo BceX JIMII, yYaCTBYIOIIMX B Jeje, 00KaloBaTh CyAeOHbIE aKThl apOUTPaKHOTO
cyna;

6) IPaBO OTKA3aThCs OT MOJIAHHOM KAIOOBI;

7) mpaBO 3aMHTEPECOBAHHOIO JIULIA, IPH BEIHECEHUH B €T0 MOJIb3Y PEUICHUs apOUTPasKkHOTO
cyJlia, He TpeOoBaTh peaIbHOIO CIOJHEHUS JaHHOTO PELIEHMS.

3. IpuHuun coctszarenbHOCTH CTOPOH. CyIIHOCTH MPHHLUIA COCTOUT B TOM, YTO
CTOPOHBI COCTS3AIOTCA TIepea apOUTPaKHBIM CyAOM, yOeXaash ero Nmpu HMOMOIIM Pa3INYHBIX
JI0Ka3aTeNbCTB B CBOEH MPaBOTE B CIIOPE.

Kaxxnomy nuity, yuacTByIoIeMy B J€jie, TapaHTUPYETCs MPaBo 3HAaTh 00 apryMeHTax ApyT
Jpyra 10 Haudaia cyJeOHOro pa3OuparesibCcTBa, 3asBIATh XOAATANCTBA, BBICKA3bIBAThb CBOU
JIOBOJIBI U COOOpaXCHHsI 1O BCEM BOIPOCAM, TOMJISKAINIMM PACCMOTPEHUIO B CyJIeOHOM
3aceaHnH, Y4acTBOBaTh B UCCIIEIOBAaHUM JI0KA3aTENbCTB, MPEACTABICHHBIX APYTUMH JIMIAMH;
JlaBaTh OOBSICHEHUS 0 BCEM BO3HMKAIOIIMM B XOJI€ PACCMOTPEHUS Jieja BOIIPOCaM, CBSI3aHHBIM
C Mpe/ICTaBIEHUEM OKa3aTeIbCTB.

Jluna, ywyactByromue B Jiele, HECYT PUCK HACTYIUIEHHs MOCJIEICTBUN COBEPLIECHUS WM
HECOBEPIICHHS UMU MPOLECCYAIbHBIX 1eHCTBHM.

CocTs3aTeNbHOCTh IPEANOIAraeT BO3JIOKEHNE OpEMEHN TOKa3bIBaHUS HA CaMU CTOPOHBI U
CHSTHE 10 00IeMY MPABUIY C apOUTPAXKHOT0 CyAa 00s3aHHOCTH 10 cOOpY J0Ka3aTeNbCTB.

CocTs3aTenbHOE Hayaao B apOUTPa’KHOM CYAOIPOU3BOJCTBE 3aKIII0YAETCS B CIEAYIOLIEM:

1) neiicTBUS apOUTPA’KHOTO CyJla 3aBUCST OT TpeOOBAHMIN UCTLIA U BO3PAXKEHUI OTBETUHKA,
apOUTpaKHBIN Cy]] pa3pelIaeT Aej0 B 00beMe 3asBICHHBIX CTOPOHAMU TPEOOBaHMIA;

2) cocTA3aTeNbHbIM MOPAJOK BBITEKAET U3 CYILIECTBA I'Pa)IaHCKUX IPaB, COCTABIAIOIIMX
4acTHYIO chepy JInia, a Io3TOMY COCTOSAIINX B €r0 CBOOOIHOM PaCIOPSKEHUH;

3) BO3MOKHOCTb CBOOOJIHOT'O UCIOJIb30BAaHUSI CTOPOHAMHU CPEACTB JOKA3bIBaAHMS;

4) BO3MOXKHOCTH IJIi CTOPOH Y4YacCTBOBAaTh B PAcCCMOTPEHHMM JeJia JIMYHO JHOO uepe3
IPEJCTaBUTEIS;

5) Kaxaas CTOpPOHAa CaMOCTOSITEIbHO JOKa3bIBACT (akThl, JeKallue B OOOCHOBAHUH €€
TpeOOBaHMI M BO3PAKCHHI.

4. TlpuHUIUO JOCTYMHOCTH CYJIEOHOM 3alIUThl MpaB M 3aKOHHBIX HMHTEPECOB B
apOUTPa)KHOM IpOLECCYaIbHOM IIPpaBe MpECTaBiseT co00i Takoe MPaBUIIO, B COOTBETCTBUHU C
KOTOPBIM BCSKOE 3aMHTEPECOBAHHOE JIMILIO BIIpaBe OOpAaTUTHCS B MOPSJAKE, MPEAyCMOTPEHHOM
3aKOHOM, B apOMTpaXXHbIM CyJl 3a 3allUTOM NpaB U MHTEPECOB M OTCTaMBaTh UX B CyJeOHOM
nporecce. [Ipu 3ToM OTKa3z OT mpaBa Ha oOpalieHHe B apOUTPAKHBIA Cyd HEAOMYCTHM HU
HEJICHCTBUTENIECH. YCIIOBHS JOTOBOPOB, COJEpKalllue OTKa3 OT IpaBa Ha oOOpalleHue B
apOUTPaKHBIN CY[, ABISIOTCS HUYTOXKHBIMU.

[TpuHIMI JOCTYNHOCTH CyA€OHOM 3allUThI PaB U 3aKOHHBIX MUHTEPECOB CHOPMYIINPOBAH
B CT. 6 EBporieiickoii KOHBEHIIMHU O 3alUTE MIPAB YeJIOBEKa M OCHOBHBIX CBOOO, CT. CT. 46, 48 (1
npyrux ctatbsix) Koncrurynuu PO, cr. cr. 2, 4 AIIK P® u apyrux HOpmMax apOUTpakHOTO
npoueccyanbHoro 3akoHonarenbcTtBa. AIIK P® mnepBeiM cpeau mpolLecCyalbHBIX 3aKOHOB
Ha3Bal o0ecledyeHue J0CTyna K MpaBOCYIUI0 B KadecTBE OAHOM M3 3ajay IpaBOCYIus B
apoutpaxxnom mporecce (1. 2 ct. 2 AIIK PO).

5. TlpuHIUD OPUIWYECKOW HCTHHBI TPEACTaBISCT COOOW Takoe IpaBUJIO, COTJIACHO
KOTOpOMY apOWTpaXHbI CyJ pa3pelaeT I0JABEJOMCTBEHHbIE €My Jefla B mpezenax
IPECTAaBIEHHBIX CTOPOHAMH J0Ka3aTeNIbCTB.

[Tpuniun "dopmanbHONH UCTUHBI" - apOUTPaXKHBIN CyJ HE JIOJDKEH CTPEMHUTHCS BBISICHUTH
IOJUIMHHBIE B3aMMOOTHOLIEHHUS CTOPOH. COracHO AaHHOMY IPHUHLUILY apOUTPaXKHBIN CyIl HE



BMEIIMBACTCS B TPOIECC JTOKA3BIBAHUS, a JIUIIb ONMpEIeIsieT, Kakhue (akThl W Kakas CTOpPOHA
JOJKHA TOKA3aTh, T.€. paclpeesseT MeXAy HUMU 00S3aHHOCTH IO TOKA3bIBAHUIO.

W3 nmpuHI#Ta FOpUANYIEeCKON UCTHHBI BBITEKAIOT CIICAYIONIUE TPEOOBAHNS:

- apOUTpaxHBIA Cya HCCIenyeT OOCTOATENbCTBA JeNia B IMpelaeiax M0Ka3aTelbCTBEHHOMN
uH(POPMAITUH, PEACTABICHHOW CTOPOHAMH,

- apOUTpaXkHbIH cyJ HE cOOMpaeT Mo cBOel MHUIIMATHUBE JOKA3aTEIbCTBRA;

- apOWTpaXkHBI CyJ BIpaBe pa3pelINTh IO Ha OCHOBAHWW WMECIOIIMXCS B JIelie
JI0KAa3aTeNbCTB MPHU OTKAa3e CTOPOHBI OT MPEICTABICHUS MUCHBMEHHOTO JHOO BEUIECTBEHHOTO
JI0Ka3aTeNbCTBA.

6. [IpuHIun cyaeicKkoro pyKoBOJICTBA OOOCHOBBIBAJICS U3BECTHBIM pyccKuM yueHbM E.B.
BacbKkOBCKUM ¥ OXBaThIBaCT OCHOBHBIC (DYHKIMOHAIBHBIC OOS3aHHOCTH CyJa Kak B
TpaXIAaHCKOM, TaK M B apOUTpaxxHOM mpoueccax. [IpuHIMN Cyaeiickoro pyKoOBOJACTBA
MPEJCTaBISIET COOOM Takoe TPaBHIO, B COOTBETCTBUM C KOTOPBIM apOWTPaKHBIH CyI
o0ecrneunBaeT PyKOBOJCTBO XOJIOM CYJeOHOTO 3acefaHusi, COOM0IEHUE MOPsAKa, COACHCTBYET
CTOPOHAM B OCYIIECTBJICHUW WX IpaB M HCIOJHCHWN oOs3aHHOCTEH. ConepikaHue MpPUHIUTIA
CyJEMCKOTro PyKOBOJICTBA BBIBOAUTCS U3 CT. cT. 47, 49, 65, 133 - 142, 152 - 166 u ap. crareit
AIIK P®.

OTka3 OT IpUHILHUIA MPOLECCYaTbHOW aKTHUBHOCTU CyJa BpS JIM MO3BOJIUT MOJHOCTHIO
UCKJTIOYNTHh BMEMIATEICTBO apOUTPaXKHOTO CyJaa B XOJ CyJaeOHOT0o pasduparenscTBa. [loaTomy
NPUHILIAI CYJCHCKOTO pPYKOBOJACTBAa BKIIOYaeT B cels cleAyromue MoJHoMouus. Tak,
apOUTpaXHBIA CyJl PYKOBOIAHMT XOZOM IIpoOIlecca, CIEIUT 3a COONIOACHHEM apOUTPa)KHOTO
MPOIECCYaTbHOTO periiaMeHTa; o0ecrevynBaeT MOPSAOK B CyJeOHOM 3acelaHUM, BBHINOJHEHUE
00sI3aHHOCTEH Tiepen apOWTPaXHBIM CYIOM; COJCHCTBYEeT CTOpOHAM B HCTPEeOOBAHHUU
JOKA3aTeNbCTB, KOTOPbIE OHHM HE MOTYT TIOJYYUTh CaMOCTOSITENIbHO, YKa3blBaeT Ha
HEHUCCIICJIOBAHHOCTh (DAKTHYECKHX OOCTOSATENBCTB, OOOCHOBBIBAEMBIX HMH, M IIpeIjiaraet
MPEIOCTaBUTh B MX 0OOCHOBAHHE JI0KA3aTEIbCTBA; PA3bSICHIET CTOPOHAM U JAPYTUM y4aCTHUKAM
mporecca MX MPOLECCyalbHbIe MpaBa U OOS3aHHOCTH, MPEAYIPEKIAET O MOCIEACTBUSIX HX
HEHA/IJI)KAILETr0 OCYIIECTBICHHS, a TAKXKE OTKa3a OT UX COBEPIICHHUS.

B coorBercTBMM ¢ TNPUHLMIIOM CYAEHCKOTO pPYKOBOACTBA apOUTpPa)XHbIM CyJ
OCYUIECTBIIIET PYKOBOJCTBO XOZOM M MOPSAIKOM CyAeOHOro pa3doHpaTebCcTBa MPU COBEPIICHUN
KOHKPETHBIX TPOIECCYaTbHBIX ICHCTBHI; TPeOOBaHMS W PACHOPSIKEHHSI apOUTPaKHOTO CyJna
IIPU OCYILECTBICHUH UM CBOHMX MOJHOMOYHI 0053aTENbHBI AJIsl BCEX IOCYJapCTBEHHBIX OPraHOB,
OpPraHOB MECTHOTO CaMOYTPaBJICHUS, IODKHOCTHBIX JIMIl, OOIIECTBEHHBIX OOBEAMHEHUN,
KOMMEPUYECKUX W HEKOMMEPYECKHX OpTraHM3aluid M OTIENbHBIX Ipa)KJIaH HE3aBUCUMO OT MX
(aKTUYECKOr0 ydYacTUsi B paccMaTpUBAEMOM apOUTPaKHOM CYAOM Jiejie; HEHCIIOJIHEHUE
TpeOOBaHWI W PaCHOPSOKCHUA apOUTPaKHOTO Cy/a, HEYBAKECHHME K HEMY BJIEKYT 3a COOOM
MPOIECCYaTbHYIO U HHYIO OTBETCTBEHHOCTb.

7. B COOTBETCTBMHM € NPUHLMIIOM paBHONPABUS CTOPOH apOUTPa)KHOTO IMpoliecca
apOUTPaXHBIM  TIPOIECCYalTbHBIM  3aKOHOJATENLCTBOM  OOecleynBaeTcss  PaBEHCTBO
y4acTBYIOUIMX B JieJie JIMIl IpU OoOpalleHUuu B apOUTPa)KHBIM CyJ, B MPEIOCTABICHUU PaBHBIX
BO3MOXXHOCTEH HCIOJB30BAHUS MPOLECCYyabHBIX CPEACTB 3allUTHl CBOMX HMHTEPECOB B
apourpaxnom cyzae. Jlanaplid npuHnun BbITekaeT (momumo cr. 123 Kouctutymuu P®) u3
COJIepIKaHUs [EJIOTO Psiia HOpM apOUTPaKHOTO MPOIIECCYATbHOTO TIpaBa - CT. 8, 4. 4 cT. 44 AIIK
P® (cropoHsb! MoNB3yI0TCA paBHBIMU MPOLECCYaTIbHBIMU MIPaBaMM) U T.1I.

Copep:xanue JaHHOTO MIPUHIIUIIA 3aKJTFOUASTCS B CIICIYIOIIEM:

1) paBEeHCTBO CTOPOH MpHU OOpaIeHNH B apOUTPAKHBIN Cy: UCTEI] TI0JIaeT UCK, a OTBETUHK
BIIPaBE MPEIBSIBUTH BCTPEUHBIN HCK; UCTEI] BO30YKIAET 0, a KOMHS e UCKOBOTO 3asBIICHUS
MPEIOCTABIIAETCS OTBETYUKY U T.1.;

2) paBEHCTBO BO3MOXKHOCTEH 3alllUTHI MPaB B CyJe: UCTEI] MOXKET OTKA3aThCs OT UCKa, a
OTBETUYHUK - OT BCTPEYHOro MCKa. OTBETYMK MOKET MPHU3HATh UCK, CTOPOHBI MOTYT 3aKIIIOUUTH
MHUPOBOE COTJIAIICHWE, a TaKkKe JOroBop 00 W3MEHEHHH IOJABEIOMCTBEHHOCTH WU
MOJICYTHOCTH. Y CTOPOH HUMEIOTCS paBHbIE MpaBa IO aNeJUIIUOHHOMY M KacCallMOHHOMY



00>aJIOBaHUIO, MOCTAHOBKE BONpOCAa O MEPEeCMOTpe Jejia B MOPSAKE HaJ30pa U 1O BHOBb
OTKPBIBIIMMCSI OOCTOSITENILCTBAM, IO 3asBICHUIO XoAaTalcTB mepea cyaom. CormacHo cr. 118
AIIK P® 3asBneHusi W XoJaTaicTBa JIMI, y4aCTBYIOIIMX B Jeie, 00 MCTpeOOBAaHUM HOBBIX
JI0KA3aTEeNbCTB U M0 BCEM JIPYTUM BOIPOCAM, CBA3aHHBIM C CYJIEOHBIM pa30MpaTeIbCTBOM Jiefa,
paspelarTcs onpeAeIeHUsIMU apOUTPaKHOTO Cya MOocie 3aclyllIMBaHNus MHEHUM APYTUX JIUII,
y4acTBYIOUIMX B JAelie. ApOUTpaKHBIM CyJ TOMKEH B PaBHOM Mepe CTPEeMHUTHCS OOECHeUUTh
ydacTue B IIpoliecce 00eUxX CTOPOH;

3) paBHBIE BOBMOXKHOCTH Y4acTHs CTOPOH B JI0Ka3aTeIbCTBEHHON AesiTeNbHOCTH. OHAKO B
HACTOSIIEe BpeMsl TJIaBHAs MpoOiemMa 3aKI0vaeTcsi B HEOOXOJMMOCTH OOECIIEYUTh HE TOJIBKO
IOPUAMYECKOE, HO M (PaKTHUECKOe PaBeHCTBO CTOpOoH. JlaHHas mpobiema yxe 000CHOBBIBANIaCh B
CBA3M C XapaKTEpPUCTUKON NPHUHLMIA JOCTYHMHOCTH CYJIEOHOM 3alluThl MpaB M 3aKOHHBIX
UHTEPECOB.

8. IlpuHIunm coueTaHus YCTHOCTH M THCHBMEHHOCTH CYJeOHOTO pa3OupareabcTBa
MOJIpa3yMeBaeT TMOPSIOK, B COOTBETCTBUU C KOTOPHIM apOUTPaKHBIM CyJ HCCIedyeT
JIOKa3aTeNnbCcTBA M (DUKCHUPYET TONYYEHHYIO YCTHBIM IIyTeM HH(OpPMAaIuio B MHUCHBMEHHOM
dopme.

CyIHOCTh NpPUHIMIA COYETAHUS YCTHOCTH M NMHCbMEHHOCTH B apOMTpPa)XHOM IpoLecce
COCTOHT B COUYETAHUU ABYX Haual: YCTHOCTU U MUCbMEHHOCTH.

YcTHOE Hauano pa3OuparenbcTBa Jefia B apOMTPaKHOM Cy/€ XapaKTepU3yeTcs YCTHON
dbopMoil BeneHHUs cyaeOHOrO 3aceqaHHs, MCCIEIOBAaHHEM JO0Ka3aTelbCTB B YCTHOU Qopme,
BEJICHHUEM IPOTOKOJIA ¢ (PUKCAIMEel B HEM psiia MPOLECCYAIbHBIX NEHCTBUH, COBEPIIAEMBIX B
yCTHOHU (popme, U T0Ka3aTenbCTBEHHON MH(OPMAIIUHY, MTOYYEHHON YCTHO (YCTHBIX 3asBIICHUHN U
XOJaTallCTB JMI, YYacTBYIOIIUMX B J€Jie, IOKa3aHUW CBHUJETENEW, YCTHOTO pa3bICHEHUS
JKCIIEPTaMH CBOUX 3aKTIOUEHUN ), a TAKXKE PAIOM IPYTUX MPU3HAKOB.

[luceMenHoe Hauano paszbuparenbcTBa Jejla -  JOKa3aTesbCTBA, HCCIENyeMble
apOUTPaKHBIM CYZOM, B OCHOBHOM IMHCBbMEHHBIC, NCKOBOE U HHbBIC 3asBICHUS TOJAIOTCS B
apOUTpaKHBI CyJl B MUCBMEHHOM (opme, B MUCHMEHHOW (opMe BBIHOCHTCS pEILICHHUE
apOUTPa)KHOTO CyJa U MOJAI0TCA aneUIsIMOHHas, KacCalluoOHHas U jkajo0a o rmepecMoTpe Aela
B TOPSAIKE HAA30pa, OTCYTCTBHE IPOTOKOJIA CyACOHOrO 3aceqaHHs SBISETCS 0e3yCIOBHBIM
OCHOBaHHEM OTMEHBI CyZICOHOTO aKTa apOUTPaKHOTO Cy/Ia.

9. IlpuHUMIT HENPephIBHOCTH  CyJAeOHOro  pa30upaTesNbcTBA B apOUTPaKHOM
MPOLECCYaJIbHOM IpaBe MPEACTaBIsSeT cOOON MPaBUIIO, COMNIACHO KOTOPOMY pa30oHpaTesbCTBO
JieJla OCYLIECTBIISIETCS IPU HEM3MEHHOM COCTAaBE CyJa Ha BCEX ATalax Ipolecca, BKIIOYas
BBIHECEHUE PEILICHUSI.

B cnyuae 3aMeHBI OZJHOTO U3 CyJei B mpolecce pa30upaTesbCTBa Jefia OHO JTOJHKHO OBITh
MIPOM3BENIEHO C CAMOT0 Havasa.

3HayeHue MPUHIUIA HEMPEPHIBHOCTU - 00ECIIEYEHUE IEJIOCTHOCTU BOCTIPHUATHS OJHUM U
TEM € COCTaBOM apOUTPaKHOTO CyJna WIM CyIbedl J0Ka3aTelbCTBEHHOrO0 MaTepuaa,
MCCJIEJOBAaHHOT'O 110 JIEIy.

10. ITpuHIIM HETOCPEICTBEHHOCTH HCCIIENOBAHUS JIOKA3aTENIbCTB IMPEICTABISET CO0O0M
IPaBUJIO, COTJIACHO KOTOPOMY apOMTpaKHBIA CyJ 00s3aH HEMOCPEICTBEHHO HCCIENOBaTh U
BOCTIPUHSATH BCE JI0Ka3aTeIbCTBA MO JAENy, T.€. 3aciHyllaTh OOBSICHEHUS JIHI], YYaCTBYIOIINX B
Jiene, MOKa3aHUsl CBUJIETENIEH, 3aKJIIOUEHHUS OKCIIEPTOB, O3HAKOMUTBCS C IUCbMEHHBIMU
JI0Ka3aTeIbCTBAMU, OCMOTPETH BEIIECTBEHHBIE J10Ka3aTEIbCTBA.

3HayeHue MPUHIIMIIA HEMOCPEICTBEHHOCTH HCCIEIOBaHUS J0KA3aTENIbCTB - 00eCleueHne
JMYHOTO BOCTIPUATHUS U MPOBEPKHU CYIbSIMHU apOUTPa)KHOTO CyJa BCEro J10Ka3aTeIbCTBEHHOIO
MaTepuana.

B oTaenpHBIX cilydasx HEMOCPEICTBEHHOCTh BOCIPHATHS J10Ka3aTeIbCTB 00ECIeurnBaeTCs
IyTeEM O3HAaKOMJIEHMS CYJE€l W JuL, Yy4YacTBYIOUIMX B Jiel€, C €ro pe3yJbTaTaMy,
3a(pUKCUPOBAaHHBIMU B COOTBETCTBYIOIIMX JOKyMEHTaxX (eciu coOupaHue JA0Ka3aTelbCTB
OCYILECTBIISIOCH ITyTeM HaIpaBJICHUS CyJeOHOTO MOPYUYCHHUs).



I'nasa 3. IOJABEJOMCTBEHHOCTD U IOJICY IHOCTD JEJ
APBUTPAKHOMY CYIY

3.1. [TonsiTHE MOABEAOMCTBEHHOCTH AEN apOUTPAKHBIM CyIaM.
Bue! moaBe JOMCTBEHHOCTH

[logBeOMCTBEHHOCT WJIM TIPEAMETHAs KOMIIETEHIMS - Kpyr JI€ll, OTHECEHHBIX
(denepaabHBIM 3aKOHOM K PAaCCMOTPEHHIO U PAa3pEIIEHUI0 CUCTEMBbl apOUTPa’KHBIX CY/10B.

OOmue mpaBwia O MOJBEJOMCTBEHHOCTH JIeJ1 apOUTPa)kHOMY CyAy yCTaHOBIJIEHBI CT. 27
AIIK P®, cornacHO KOTOpoi apOuTpakHOMY Cyay MOJBEIOMCTBEHHBI Jiesla 110 SKOHOMUYECKUM
CIIOpaM M Jpyrue Jena, CBSI3aHHBIE C OCYLIECTBICHUEM IIPEANPUHUMATEIBCKOM W HHOU
9KOHOMMYECKOH EATEIbHOCTH.

ApOuTpakHbIE Cy/Abl pa3pemarT SKOHOMAYECKHE CIIOPBI U PACCMATPUBAIOT MHBIC JIENa C
y4acTUEM OpraHu3alui, ABIAIOIIUXCS IOPUAMYECKUMHU JIMLAMHU, IPAXKAAH, OCYILECTBIISIOLINX
NPEANPUHIMATENBCKYIO NIESTEIFHOCTh 0€3 00pa3oBaHMs IOPHUIMYECKOTO JIMIA W HMEIOIINX
CTaTyC WMHIMBHIYaJbHOTO MpPEINpUHUMATENs, MPUOOPETEHHBIH B YCTAHOBJIIEHHOM 3aKOHOM
nopsiJike (Janee - MHANBUAYAIbHbBIE NIPEANPUHUMATENN), a B CiIydasX, npeaycMoTpeHHbix ATIK
P® u unbIMEH (enepanbHBIMU 3aKOHaMHU, ¢ ydacTHeM P®, cyOwbekToB P®D, MyHUIIMIATIbHBIX
o0pa30BaHMii, TOCYJapCTBEHHBIX OPTaHOB, OPraHOB MECTHOI'O CAMOYTPABJIEHMSI, UHBIX OPTaHOB,
JOJDKHOCTHBIX JIML, 00pa30BaHMM, HE UMEIOIUX CTaTyca IOPUIUYECKOro JIMla, U rpaxaaH, He
MMEIOUINX CTaTyCca UHANBUIyaJIbHOTO NpEeApUHUMATENs (Jajiee - OpraHu3aluy U rpakaaHe).

Buipl moiBeIOMCTBEHHOCTH 1€ apOUTPaKHBIM Cyam

B 3aBucuMOCTH OT TOTO, OTHOCHUT JIM 3aKOH Pa3pelICHHE ONPEACIICHHON KaTeropuu Jei K
BEJICHUIO MCKIIFOUUTENBHO KaKUX-TUOO OJHUX OPraHOB WM HECKOJIBKHUX PA3TUYHBIX OpPraHOB,
MOoABCAOMCTBCHHOCTDb MOAPA3ACIIACTCA HA CIICHUAJIBHYIO U MHOKCCTBCHHY1O.

K cnenuanbHO#l MOJBETOMCTBEHHOCTH 1€ apOUTpa)KHbIM CyJaM, IMpPH PacCMOTPEHUU
KOTOPBIX CY6’beKTHBII>’I COCTaB HC MMCCT 3HAUCHUSA, B CUJIY 3aKOHA OTHCCCHBI CIIOPLI, YKA3aHHBIC
Bm. 1. 1-64.1ct. 33 AIIK P®:

- 0 HECOCTOSATEIBHOCTH (OaHKPOTCTBE);

- 110 CTIOpaM O CO3/IaHUU, pEOpraHU3aINH U JTUKBUIAIIMN OpraHUu3aluii;

- M0 criopaM 00 O0TKa3e B TOCYAapCTBEHHON PETUCTPAIIMH, YKIOHEHHH OT TOCYIapCTBEHHOMN
perucTpanyy IpUINUYeCcKUX JIUL, MTHAUBUYabHBIX IPEeIIpUHUMATENCH;

- o cropaM MCKAY AKIUOHCPOM W AKIHUOHCPHBLIM OGH.IGCTBOM, Y4aCTHUKaMH HWHBIX
XO3SIICTBEHHBIX OOIIECTB, BBITEKAIOMIMM U3 JEATEIbHOCTU XO3SHCTBEHHBIX TOBAPUIIECTB U
00IIeCTB, 32 UCKIIFOUEHUEM TPYAOBBIX CIIOPOB;

- 0 3alIUTe ACJIOBOM peryTanuu B chepe mpeanpruHUMATEeIbCKOM U HHON YKOHOMHYECKOM
JACATCIIbHOCTH,

- Jpyrue Jena, BO3HMKAIOIIME TMpPU OCYIIECTBICHUU MNPEANPUHUMATENLCKON W HMHOMN
HDKOHOMHUYECKOH AEATEIBHOCTH, B CIy4asxX, IIPEIyCMOTPEHHBIX 3aKOHOM.

MHo>xecTBeHHas IOJIBEJOMCTBEHHOCTh B 3aBUCUMOCTH OT CII0cO0a BbIOOpa U3 HECKOJIBKHUX
IOPUCIUKIUOHHBIX OpTaHoOB, KOTOPBIM  ICJIO IIOABECAOMCTBCHHO 110 34KOHY, MOKET
MOJIpa3eNiAThCs Ha I0TOBOPHYIO, UMIIEPATUBHYIO U aJIbTEPHATUBHYIO.

HOFOBOpHaH MNOABCAOMCTBCHHOCTD - OIMPCACIIACMAA B3aMMHBIM COTJIAICHUEM CTOPOH.

HNmnepatuBHas  MOABEJOMCTBEHHOCTh -  JIEJIO  pacCMaTpUBAETCAd  HECKOJIbKUMU
IOPUCAUKIUOHHBIMU OpraHaMu B OHpGI[GJICHHOfI 3aKOHOM IIO0CJIEA0OBATCIbHOCTH.

HMniepaTuBHOMN NOBEJOMCTBEHHOCTHIO OXBATHIBAIOTCS CIAEAYIOLIUE CITydaun:

- ACJIO OO0 Mmnepcaavyn B ap6HTpa)I(Hblﬁ Cyd NOMJIC)KUT PACCMOTPCHUIO B COOTBCTCTBUU C
benepanbHBIM 3aKOHOM MJTH IOTOBOPOM CTOPOH B 0053aT€ILHOM MIPETEH3MOHHOM MOPSIIKE;

- Korja ¢enepaabHbIM 3aKOHOM IPEAYCMOTPEH MPEABAPUTEIbHbIN BHECYICOHBIN MOPSI0K
paspelieHus Jena B aAMUHUCTPATUBHOM MOPSIKE.



AJNBTepHATUBHOW HA3BIBAIOT IOJBEIOMCTBEHHOCTH IO BBIOOPY JIMIA, HIYIIETO 3alTUTHI
CBOMX IIPaB.

3anHTEpeCOBaHHOE B pa3peIleHUH CIopa JMI0 BIPaBe IO CBOEMY YCMOTPEHHIO
o0paTtuTbcs K JI0OOMY M3 OpPraHOB, Ha3BaHHBIX B 3aKOHE; MpPU OOpalleHHWH 3a pa3pelieHHueM
criopa BO BHECYJICOHOM TMOpSJIKE B COOTBETCTBHM C TIPaBHJIAMHU  aJIbTCPHATHBHON
M0JIBEIOMCTBEHHOCTH, 3aMHTEPECOBAHHOE JIUIO HE JIMIIAETCS MpaBa Ha 0OpalieHue B Cy.

Hecob6monenne npasun nonsenomctBeHHOCTH. B ATIK P® Her ocHOBaHuil 1y1s OTKaza B
NPUHATUA HCKOBOTO 3asBIeHUS (B TOM 4YHCIE€ W B CBA3M C HEMOABEIOMCTBEHHOCTHIO),
MIOCKOJIbKY YCTaHOBJICHHE OOCTOSITENILCTB JIeJIa, CBUACTEILCTBYIOIIMX 00 OTCYTCTBHH IpaBa Ha
oOpailieHre B CyJl, MOXKET MPOU3BOAUTHCS TOJIBKO B Cy/IEeOHOM 3aceaHNH U ObITh OCHOBaHHEM
JUIsL TpekpamieHust npousBoictBa mo aeny (m. 1 cr. 150 AIIK P®). Bpemennas
HEMOJIBEJOMCTBEHHOCTh ~ JieJla  apOWTpaXHOMY CyAy, CBSI3aHHas C  HECOONIOJICHHEM
MPETCH3MOHHOTO TIOPSIAKA, SBISICTCS OCHOBAaHWEM JHMOO Ui OCTaBJICHHS 3asBIICHUS 0e3
neukenust (. 1 ct. 128 AIIK P®), nubo myist octaBieHus 3asBieHus 0e3 paccMoTpeHus (1. 2 CT.
148 AIIK P®).

3.2. OcHOBHBIE KpUTEPUHU NIOJIBEJOMCTBEHHOCTH 1€
apOUTpa)KHBIM CyJaM

OCHOBHBIE KPUTEPUU MOJBEIOMCTBEHHOCTH JE]T apOUTPaKHBIM CyAaMm:

1) xapakTep CIOpPHOTO TIPAaBOOTHOIICHHS, KOTOPOE JOKHO HOCUTh TPakIaHCKUH,
aIMUHHUCTPATUBHBIA ~ JTUOO WHOM  XapakTep, CBSI3aHHBIA C  MPEANPUHUMATENbCKOU
JeSITENIbHOCTbIO;

2) BKOHOMHUYECKUH XapaKTep CIopa - OTPAKaET CoAepKaHNe CIIOPHOTO PABOOTHOIICHUS U
XapakTepU3yeT CYThb B3aUMOOTHOIIEHUW CHOPSIIMX CTOpOH. IIpr 3TOM 3SKOHOMHYECKHIA
XapakTep cropa TMpOsBISETCI HE TOJbKO B  OCYIIECTBIECHHWU MPEANPUHUMATEIBCKOU
JEATENIBHOCTH, HO M B JOCTyNE€ K OTOW [JEATEIBHOCTH, a TaKK€ B INPEAbSIBICHUU HHBIX
MMYILIECTBEHHBIX TPEOOBAHU.

JIONOJTHUTENBHBIMUA KPUTEPHSIMU OTIPE/ICICHNUS TIOABEIOMCTBEHHOCTH JIesIa apOUTPasKHOMY
CyJly MOTYT BBICTYNaTh CIIOPHOCTH JINOO OECCIIOPHOCTH MpaBa, HATMYKUE COTJIAIIEHUS CTOPOH, a
TaK)Ke XapaKTep OCMapUBaeMOro IMPABOBOTO aKTa (MMEeT 1M OH HOPMATHBHBIA ITHOO
HEHOPMATHUBHBIN XapakTep):

1) cnopHocth MO0 OEcCOPHOCTh MpaBa - PasTPaHUYMBACT I10/IBEJOMCTBEHHOCTD
IOPUAMYECKUX JIeJ MEXIy apOUTpaXHBIMH CyJaMH, OpraHaMu TOCYJIapCTBEHHOH BJACTH,
OCYILECTBIISIOLUIMMHU PETUCTPALIUIO IOPHINYECKUX (PAKTOB;

2) HamM4He J0roBOpa MEXIy CTOPOHAMHU CIIOpa - pa3rpaHUYMBAET IMO/BEIOMCTBEHHOCTh
MEXIy apOUTPaKHBIMH M TPETEHCKUMHU CyJaMH, BKJIIOYas MEXIYHAPOJHBIE KOMMEPUECKUe
apOUTpaXku, MpU HATUYUH TPEX yCIOBUI:

- CTIOp JOJKEH BBITEKATh U3 IPaKIaHCKUX MPABOOTHOILICHHUI;

- CIIOp JOJKEH OBITh OJTHOBPEMEHHO MOJBEIOMCTBEH apOUTPaKHOMY CYIIY;

- COTJIAIlIEHUE CTOPOH O Iepeaaye Cropa Ha paspelieHre TPETeHCKOoro cyia JOHKHO ObITh
JOCTUTHYTO JIO IPUHATHS PELIEHUS apOUTPAKHBIM CYJIOM, T.€. 10 OKOHYAaHUS pa3dupaTesbCcTBa
JIeNIa 0 CYIIECTBY;

3) B 3aBUCHMOCTH OT TOTO, HOCHT IPABOBOM aKT HOPMATHBHBIA MW HEHOPMATHBHBINA
XapakTep NpU  ONpEeACTCHUHM IMOJBEAOMCTBEHHOCTH Jenl 00  OCIapuBaHUU  aKTOB
FOCYJapCTBEHHBIX OPraHOB M OPraHOB MECTHOIO CAMOYIPaBI€HUS W T.JA., MPOUCXOIAUT
pasrpaHUyYeHre  NOJABEJOMCTBEHHOCTHM  Mexay  KoncturynmonneiMm  Cynom PO,
KOHCTUTYITMOHHBIMH (YCTaBHBIMH) cyJamMu cyObekToB P®, cynmamm oOmiel IOpUCIUKINHA C
OJTHOW CTOPOHBI M apOUTPAKHBIMH CyJIaMH C APYTOU CTOPOHBHI.

3.3. IlonsiTHE U BUJIBI TOACYAHOCTH
B apOUTPaXHOM CyAONPOU3BOJCTBE. PomoBast moacyiHOCTb



CocTaBHON 4acThI0 KOMIETEHIIMHM apOUTPaKHBIX CYIOB ABISETCA MOACYAHOCTD jaed. Eciu
HOPMBI O IOABEJOMCTBEHHOCTH YCTAaHABIMBAKOT KPYI JAEJ, OTHECEHHBIX K PACCMOTPEHUIO U
paspelIeHnIo apOUTPaKHBIX CYJIOB, KaK OTAEIbHOM CHUCTEMBbl IOPUCIUKLMOHHBIX OPIaHOB, TO
UHCTUTYT TIOACYAHOCTH B apOWTPaXHOM TIPOLECCE TIO3BOJISIET  PACIpPENeNUTh  Jiena,
IOJBEIOMCTBEHHbIE ~ apOMTPAXXHBIM CyZaM, MEXIy pa3IMYHbIMH 3BEHBSMH CHCTEMbI
apOUTpPa)KHBIX CYJIOB.

B 3aBucumocTH OT TOro, Kakoi IpHU3HAK NMPUHMMAETCA 3a OCHOBY paclpelesIeHus Iell,
MI0JIBEJOMCTBEHHBIX apOUTPAKHBIM CyaaM (YpOBEHb apOUTPA’KHOTO Cy/Aa B CUCTEME WIJIM MECTO
(TeppUTOpHUS) pACCMOTPEHUS J1eN1a), OJICY THOCTh JICIUTCS Ha POAOBYIO U TEPPUTOPHAIIBHYIO.

PonoBas nmoacyqHOCTh pa3rpaHUYMBAET Jieja MEXIY apOUTpaXKHbIMU CyJaMU pa3IUdHbIX
ypOBHEH (IpeAMETHYIO0 KOMIIETEHIIHIO).

OOuwmii MPUHIMT Pa3TPaHUYCHUS] POJOBOM IOJCYIHOCTH, 3aKpEIUICHHBI B 4. 1 cT. 34
AIIK P®, MOXHO oOIpenenuTh CIEAyIOIUM 00pa3oM: BCe CIOpPbI, I0JIBEIOMCTBEHHBIE
apOUTpaKHOMY CYJy, pa3pelialoTcsi apOUTPaXKHBIMHU CyaaMH CyOBekToB PD, 3a HCKItOUeHUEM
CIIOPOB, OTHECEHHBIX K MojcyaHocTH Briciiero Apourpaxsoro Cyna PO.

CornacHo 4. 2 cr. 34 AIIK P® Breicumit ApOutpaxusiii Cyn P® paccmarpuBaeT B
KauyeCTBE CyJa IEpBOI MHCTAHIUU:

1) nena 06 ocnapuBaHMM HOPMATHUBHBIX NMPaBOBBIX akTOB [Ipesunenra PD, [IpaBurenscTBa
P®, ¢enepanbHpIXx OpraHoB HCIOJHUTENBHONW BIIACTH, HApyIIAIONIMX IpaBa W 3aKOHHBIC
MHTEpEChl OpraHW3aluii ¥ rpaxaaH B cdepe MpennpuHUMATEIbCKOW M MHOW SKOHOMHYECKOU
JESATEIIBHOCTH;

2) nena o NpU3HAHUM HEJNCHCTBUTENBHBIMU (ITOJIHOCTHIO WJIM YACTMYHO) HEHOPMATUBHBIX
aktoB [Ipesunenra P®, Cosera Penepanuu u I'ocynapcrBennoit [lymsl ®PenepanbHOro
Cobpanust P®, IlpaButensctBa PD, He COOTBETCTBYIOUIMX 3aKOHY M HapyLIAIOUIMX IpaBa U
3aKOHHBIE MHTEPECH! OPraHU3aLMN U I'PaXk1aH;

3) sxoHomuyeckue cnopsl Mexay P® u cyobekramu PO, mexnay cyobexkramu PO.

W3 BeIIeyKa3aHHOTO cieayeT, 4To K monacyaHoctu Bwicmero ApOutpaknoro Cyma PO
OTHOCSITCS JieJla OTPaHUYEHHOI0 KpyTa U3 Yucia Tex Jen, Kotopele B coorBeTcTBUU ¢ AIIK PD n
IpyTuMu (eepaabHbIMU 3aKOHAMU OTHECEHBI K IOJIBEJOMCTBEHHOCTH apOUTPAKHBIX CYJIOB.
[Ipu 5TOM HEOOXOAWMO MOMHHUTH, 4TO Bricmmit Apourpaxkusiii Cyn PD He MOXeT MpHUHATH K
CBOEMY IIPOU3BOJICTBY U Pa3peIInTh JIEJI0, OJICYIHOE apOUTpakHOMY cyny cyObekTa PO.

3.4. TepputopHaibHas MOJCYIHOCTh U €€ BUIBI

TeppuropuanpHasi MOACYJHOCTh Pa3rPaHUYUBAET KOMIIETEHIIMIO apOUTPaKHBIX CYJIOB
OJTHOTO 3BEHa, T.€. KPaeBbIX, OOJACTHBIX M NPUPABHEHHBIX K HHUM apOUTPaXHBIX CYAOB
cyobekToB PO.

TeppuropuansHasi MOACYIHOCTh MOXKET OBITH OOIIIEH, aTbTEPHATUBHOMN, UCKITIOYHTEIBHOM,
10 CBSI3U JI€1 ¥ JOTOBOPHOM.

[Io ob6memy mpaBUIy TEPPUTOPUATBHOM TOACYAHOCTH HUCK TPEIBSBISETCS B
apOuTpaXXHBIA cyll cyobekTa PO mo MecTy HaxOKIEHHS WM MECTY JKUTEIbCTBA OTBETYMKA (CT.
35 AIIK POD).

[To mpaBuiTy ampTepHaATUBHON MOACYIHOCTH (1O BBIOOPY HCTHA - c¢T. 36 AIIK P®) ucriy
NPEIOCTABIISETCS. BO3MOXKHOCTh BBIOOpa apOUTPa)XHOTO CyJa, B KOTOPBIA OyJeT MpeabsiBICH
UCK:

1) UCK K OTBETYMKY, MECTO HAXOXKIEHHS WM MECTO KHUTEIbCTBA KOTOPOIO HEU3BECTHO,
MOJKET OBITh MPeIbsABICH B apOUTPAKHBIN CyJl IO MECTY HAXOXKJIEHHUS €ro MMyIIecTBa MO0 Mo
€ro MOCJIEIHEMY U3BECTHOMY MECTY HaXO0)KJIEHUS WM MECTY KUTEIbCTBA B PD;

2) UCK K OTBETUYMKAM, HAXOISAIIMMCS MM MPOXKUBAIOUIUM Ha TEPPUTOPHUSIX pPa3HbIX
cyobekToB P®, mpenbsiBisercs B apOUTpaxHbBI CyJ MO MECTy HAaXOXICHUS WIM MECTY
JKUTEIBCTBA OJHOTO U3 OTBETYHKOB;



3) UCK K OTBETUUKY, HAXOJAILIEMYCS WM MPOKUBAIOLIEMY Ha TEPPUTOPUH MHOCTPAHHOTO
rocyJlapcTBa, MOXeET OBITh MpPEeIbsBIEH B apOUTPaXHbI CyJ MO MECTy HaxOXIEHHs Ha
tepputopuu PO umyiiecTBa OTBETUHKA;

4) ucK, BBITEKAIOUIMHA M3 JOTOBOpPA, B KOTOPOM yKa3aHO MECTO €ro HCIOJIHEHUS, MOKET
OBITH MPEIBSIBIICH TAK)KE B apOUTPAKHBIN CY IT0 MECTY UCIIOJIHEHHS IOTOBOPA;

5) MCK K IOPMIUYECKOMY JIMIy, BBITEKAIOIIUH M3 JeATeIbHOCTH ero (Quimana,
IIPEACTABUTENBCTBA, PACHOJIOKEHHBIX BHE MECTa HAXOXKACHUS FOPUINYECKOrO JIMIA, MOKET
OBITH MPEIbSBICH B apOMTPaKHBIA CyJ| [0 MECTYy HaXOXKJEHHs IOPHIMYECKOTO JHMIA WU €ro
¢unuana, npeaCcTaBUTEIbCTBA;

6) MCKM O BO3MEIIEHHM YOBITKOB, MPUUYMHEHHBIX CTOJKHOBEHHEM CY/AOB, B3BICKAaHUH
BO3HATPaXKJCHMS 3a OKa3aHUWE IIOMOLIM M CIAacaHUE HAa MOpPE MOTYT MpEAbSABIATHCA B
apOMTpaKHBI CyA HO MECTy HaXOXKACHUS Cy/JHAa OTBETYMKA WIM MOpTa IMPHUIHUCKU CyAHA
OTBETYHUKA JIMO0 110 MECTY IPUYUHEHUS YOBITKOB.

[To mpaBmily HCKIIOUUTENBHOU IMOACYIHOCTH JENI0 JOJKHO OBITh PACCMOTPEHO TOJIBKO
ctporo ompeneneHHbIM B AIIK P® apOurpaxusiM cynom (ct. 38 AIIK P®), to ectb
"uckimouaeTca" BO3MOXKHOCTb BbIOOpa MCTIOM TNOJCYAHOCTM HWHOW, YeM Ta, KoTopas
YCTaHOBJIEHA apOUTPaXKHBIM MPOLECCYaJbHbIM 3aKOHOM Il PACCMOTPEHMSI IaHHOM KaTeropuu
CIIOpPOB, a TAKXKE U3MEHEHMSI MOACYJHOCTH T10 COIIAILIEHUIO CTOPOH:

1) ucku o mpaBax Ha HEJBWKUMOE MUMYIIECTBO MPEAbSBIAIOTCS B apOUTPaKHBIN Cya MO
MECTY HaXO0XJIECHUS ITOr0 UMYILECTBA;

2) MCKM O MpaBax Ha MOPCKHME M BO3AYUIHbIE CyJAa, CyJa BHYTPEHHErO IIaBaHUS,
KOCMHMYECKHE OOBEKTHI MPEIbIBIAIOTCS B apOUTPaXKHBIA CyJ| MO MECTYy HUX TOCYAapCTBEHHOU
perucrpanuy;

3) UCK K NMEepeBO3YUKY, BBHITEKAIOIUN U3 JOTOBOpA MEPEBO3KU I'Py30B, MACCAKUPOB U UX
Oaraxka, B TOM 4YHCJIE€ B CiIy4yae, €CIM IE€PEBO3YMK SIBISIETCA OJHHUM U3 OTBETUUKOB,
HpeabABIsSeTCS B apOUTPaKHBIN Cy[l 10 MECTY HaXOXKJICHHS EPEBO3UMKA;

4) 3asiBIeHHE O MPU3HAHUU JOJDKHUKA OAHKPOTOM MOJAETCsl B apOUTPasKHBIN CY[I IO MECTY
HaXO0XJICHUSA JOJDKHHKA,

5) 3agBneHHe 00 YCTaHOBJIEHUH (PAKTOB, UMEIOIIUX IOPUIHMUYECKOE 3HAYCHHE, MOJACTCS B
apOUTpaXKHBIH CyJ IO MECTY HaXOKIECHUS WM MECTY JKUTEIbCTBA 3asBUTENS, 3a UCKIIOUCHUEM
3asBICHHUS 00 yCTaHOBJICHHH (DAKTOB, UMEIOIIMX IOPUIMUECKOE 3HAYCHUE JJISi BOSHHUKHOBEHHUS,
WU3MEHEHUS WM NPEKPAIlCHUs NIpaB Ha HEABMKMMOE MMYLIECTBO, KOTOPOE MOAAETCA B Cy[ IO
MECTY HaXO0X/IE€HUs HEABM)KMUMOI'O UMYILIECTBA;

6) 3asBiIcHHE 00 OCIIApUBAHUM PEIICHUN U JAeHCTBUI (0e31eicTBUs) CyAeOHOTO IpHUCTaBa-
UCTIOJIHUTENSL TOJaeTcs B apOMTpPaKHBIM CyA MO MECTy HaxOXJIeHHs CyAeOHOro mHpucTaBa-
VCIIOJIHUTEIISA;

7) 3adBIEHUS N0 CIIOpaM MEXJIy POCCHUMCKMMHM OpraHU3allUdsMH, OCYIIECTBISIOLIMMUI
JEATEIIBHOCTh WJIM HMEIOIMMH HMYINECTBO HAa TEPPUTOPHUHM HMHOCTPAHHOIO TOCYIapCTBa,
NOJAl0TCA B apOUTPAXKHBIM CyZ MO MECTY TOCyIapCTBEHHOM perucrpanuu Ha teppuropun PO
OpraHHU3alM1-OTBETYHKA.

3asBlI€HHUA IO CIOpaM MEXJIy POCCHUICKMMHU OpraHu3alusMHU, OCYLIECTBIISIOIUMU
JEATEIIBHOCTh MM MMEIOIIMMH UMYIIECTBO HAa TEPPUTOPHM MHOCTPAHHOTO IOCYyAApCTBA M HE
UMEIOIMMH TOCY/IapCTBEHHON perucTpauuu Ha Teppuropuu PD, momarorcs B ApOUTpaskHBIN
cya1 MocCKOBCKO# 0071acTH;

8) 3asBNeHMs 00 OCIapUBaHUM PELICHUSI TPETEHCKOro Cya M O BbIAaYe UCTIOTHUTEILHOTO
JMCTa HA NPUHYIUTEIbHOE UCTIONHEHUE PELICHUs TPETEHCKOro cy1a MOJAI0TCS B apOUTPaKHbIH
cyn cyonsekta PD, Ha TeppUTOpUN KOTOPOTO MPUHSATO PELICHNUE TPETEUCKOTO Cy1a;

9) 3asBneHME O MPU3HAHUYU U NPUBEJCHNUN B UCIIOJHEHHUE PEILICHUH MHOCTPAHHBIX CYJI0B U
MHOCTPAaHHBIX apOUTPaXHBIX PELICHUH IMOJACTCS CTOPOHOM, B MOJB3y KOTOPOW COCTOSIIOCH
pelleHre MHOCTPAaHHOTO CyJa, B apOMTpakHbI cyn cyObekTa PD mo MecTy HaxOoXICHHs WU
MECTY JKUTENILCTBA JOJDKHUKA JT00, €CITU MECTO HAXOXKICHHS WIM MECTO JKUTENILCTBA TOJIKHUKA
HEU3BECTHO, IT0 MECTY HAXOKICHHUS UMYLIECTBA JOJDKHHUKA;



10) BcTpeuHBli HCK HE3aBUCHUMO OT €T0 MOJCYIHOCTHU MPEABABISAETCS B apOUTPAKHBIN CY T
10 MECTY PaCCMOTPEHMSI IEPBOHAYAIBHOTO UCKA;

11) uck mo cmnopy, B KOTOPOM OJHOHW W3 CTOPOH SBIsSIETCS apOUTPa)KHBIM Cyg,
npeabaBiseTcs B ApOuTpakHbIH ¢yl MOCKOBCKOI 00sacTH, 3a MCKIIIOUCHMEM Cilydas, eCld
OJIHOM W3 CTOPOH B CIOpE SIBISETCA apOUTPa)xKHbIM CyJ, PACIOJIOKEHHBI Ha TEPPUTOPUU
MockoBckoro cyneOHoro okpyra. B 3Tom ciyuae uck mpenbsBiseTcss B ApOUTpakHbIH cyn
TBepckoii 00macTH.

[Mopcyanocts mo cBsi3u nen (4. 10 cr. 38 AIIK P®) B Teopun mporeccyanbHOro mpaBa
BBIJICTSACTCS B KadecTBe OTAeNbHOrOo Buaa, HO B AIIK P® ona mnpegycmoTpeHa Kak
Pa3HOBUIHOCTh HCKIIIOUUTENIBHON mnoacyAaHocTH. Ilo mpaBwily NmOACYAHOCTH IO CBSI3U €,
HE3aBUCHMO OT TEPPUTOPHAIBHON TPHHAUICKHOCTH, CIIOpP TIOAJECKUT pPa3OUpaTeNnbCTBy B
apOUTpaKHOM CyJie, I/Ie pacCMaTpUBAETCs APYroe J1el0, ¢ KOTOPbIM CBsA3aH crnop. (Bcrpeunsiit
UCK IPEABSBISIETCS II0 MECTY pPACCMOTPEHHUs NEPBOHAYAIBHOIO MCKA; MCK TPETBUX JIHII,
3asBISIONIMX CAMOCTOATENIbHBIE TpeOOBaHMsS Ha MHpPEIMET CIopa, MPEIbsBIAETCS MO MECTY
PaccMOTPEHMSI CTIOpa MEXAy IIEPBOHAYAIbLHBIMU CTOPOHAMH. )

[To mpaBuny moroBopHoit moncyanoctu (ct. 37 AIIK P®) obmas teppuropuanpHas u
anbTepHATHBHAsl MOJACYJHOCTh, ycraHoBieHHble B AIIK P®, Moryr ObITb H3MEHEHBI IO
COIVIAIIEHUIO CTOPOH JI0 MPHUHSITUS apOUTPa)XKHBIM CYJIOM 3asiBIIEHUS] K CBOEMY IPOU3BOJICTBY.
Takum oOpa3om, CTOpOHAM MpPEAOCTaBI€HAa BO3MOXKHOCTh OIPEAEISATh MECTO PACCMOTPEHUs
crniopa. MckmounTenbHast oJACy THOCTh HE MOXKET OBbITh M3MEHEHA COTJIAalllEHUEM CTOPOH.

I'naBa 4. YYHACTHHUKU APBUTPAXKHOI'O ITPOLECCA.
INPEACTABUTEJBbBCTBO B APBUTPAYKHOM CYJIE

4.1. Ilonstue cy0OBbeKTOB apOUTPaKHOTO MTPOLECCYATBHOTO MpaBa
U UX KJIaccUpUKanus

[TpoueccyanbHass JESTENBHOCTh CYOBEKTOB apOMTPaKHOTO TIpoIiecca IPOUCXOIUT B
pamMKax apOUTPaXHOTO MPOIECCYaTbHOTO MPAaBOOTHOILIECHHS], BOSHUKAIOLIETO IO KaKIOMY JIey,
HOZIBEJOMCTBEHHOMY apOUTPa)KHOMY CYITy.

[TpaBomMoOuMst CyOBEKTOB apOUTPaXKHOTO MpoIiecca, T.e. COBOKYIHOCTD MpaB, 00s3aHHOCTEH
M BO3MOXHOCTEHl B apOMTpPaKHOM TIIpolecce TPH PACCMOTPEHHHM KOHKPETHOTO Jiena,
OTIPENIeNIAIOTCS 3a/la4aMu, LENsIMHU, (QYHKIUAMHU, KOTOPble OHU OCYIIECTBIISIOT MMEHHO B XOJ€
paccMOTpeHHs ena.

Knaccugukarus yyacTHUKOB apOUTpPa)XHOTO IMpoliecca MPOU3BOAUTCS B 3aBUCUMOCTU OT
UX POJIM B IPOIECCE, CTENCHH MPOLECCYalbHO-IPABOBOTO BIMSHMSA Ha XOJ IIpoIecca, a B
KOHEYHOM HUTOTE - Ha IIPUHATHE PELICHHUS 110 JeTy.

CyOBbeKTsl apOUTPaKHOTO POLIECCYATTLHOTO MTPaBa MOAPA3IEIAIOTCS Ha 4 TPYIIIBI:

1) apbutpaxkHblii cy;

2) numa, ydacTBYIOIIME B Jele, 3alWIIalonIe CBOM JHOO0 UYyKHEe NpaBa W 3aKOHHBIC
MHTEPECHl U UMEIOIINE IOPUIMUYECKYIO 3aMHTEPECOBAHHOCTh B HCXO0/Ie apOUTPa)KHOTO MpoLecca;

3) mpencraBUTENH, KOTOPBIE 00ECIIEYNBAIOT JIUIIAM, YYAaCTBYIOIIUM B JEJi€, BO3MOKHOCTb
UX y4YacTHs B JieJie U IMPEACTaBIISIONIME UX HHTEPECH B apOUTPaKHOM CY/IE;

4) nuua, COIEUCTBYIONINE NEATSILHOCTH apOUTPaKHOTO CY/Ia.

ApOuTpaxHbIil CyJ - OCHOBHOH M 00s13aTeNbHBINA YYaCTHUK apOUTpakHOTO mporiecca. Emy
NPUHAUICKUT PYKOBOZSIIAS POJIb B IIPOIIECCE.

Jluma, ydyacTBymommue B Jele, - CTOPOHBI, TPETbU JUIA; 3asABUTEIN U HUHBIC
3aMHTEPECOBAHHBIC JIMIA - 110 JeJIaM 0co0O0ro MPOM3BOACTBA, IO JIEJIaM O HECOCTOSTEIbHOCTH
(0aHKpPOTCTBE); MPOKYpPOp, IOCYNAPCTBEHHBIE OpPraHbl, OPraHbl MECTHOTO CAMOYIPABICHHUS U
UHBIE OpraHbl, OOpaTUBIIMECS B CyJ C UCKOM B 3alllUTy TOCYJapCTBEHHBIX U OOIIECTBEHHBIX
UHTEpecoB. Beex yka3aHHBIX JIHII OObEIMHSAET IOPUANYECKas 3aMHTEPECOBAHHOCTh B HCXOJE
Jena.



[IpencraBuTenu, KOTOpble 00ECIIEUNBAIOT JUIAM, YYAaCTBYIOIIHUM B JI€JIe, BO3MOXKHOCTh MX
y4acTHs B AeJie, U 3alUIIAI0T HHTEPECHI MPEACTABIAEMbIX UM JIULI.

Jluna, conelcTBYIOIIME OCYIIECTBICHUIO NPABOCYIUsS B apOUTPaKHOM IPOLIECCE B CUILY
00s13aHHOCTEN MO TPEICTABICHUIO OKA3aTEIbCTBEHHONM HHQPOpPMAIIMM M B HHBIX CIIyYasX:
CBUJIETEIH, KCIEPTHI, NEPEBOJUHUKH, IOMOIIHUK CY/IbU U CEKPETaph CYJEOHOT0 3acCeAaHuUs.

4.2. ApOGutpaxHblii CyJ1 Kak 00513aTEJIbHbIN YYaCTHUK
apOUTpa)kHOTO Mpoliecca

WuTepeckl cyfa Kak OCHOBHOTO U 003aTeNIbHOTO YYacTHHKAa apOUTPaKHOTO Tpolecca He
MPOTUBOCTOST UHTEPECAM APYTUX YUACTHUKOB.

[IpaBoBOe moNOXKEHNE ApPOUTPAKHOTO CyAa OMPENENSIeTCS TEM, YTO OH PYKOBOJIUT XOAOM
npouecca, ONpeleNnseT W HamnpapiseT ACHCTBUE JIML, YYacTBYIOIIMX B JieJ€, TapaHTUPYeT
BBIMIOJIHEHHE M OCYIIECTBICHHE MMM HMX MPOILECCYyalbHBIX MpaB U 00sI3aHHOCTEH, BBHIHOCUT
CyJleOHBIE aKThl, pa3pelIacT MaTepUaIbHO-IIPABOBOI CIIOP MO CYIIECTBY, OCYIIECTBIISIET 3AIUTY
HApYIICHHOTO WK OCTIOPEHHOTO MIPaBa.

ApOuTpakHble Cynel KaKk CyOBEKTHI apOMTPaKHOTO  TPOIECCYaTbHOTO  TIpaBa
MOJIPa3AeNAlOTCs Ha JABE TPYIIIbI:

- paccMaTpHBAOIINE JIeNIa 10 CYIIECTBY (apOUTpakHbIe CyIbl cyObekTOB P® m Bricmmit
Apobutpaxssiii Cyn PO no genam, OTHECEHHBIM K €ro BEJCHHIO);

- OCYILECTBJISIIONIME MOJTHOMOYHUS 10 MEPECMOTPY BBIHECEHHBIX CYJIEOHBIX AKTOB (CYybl
cyonekToB PD, apbutpakHble aneusauOHHbIE CYbl, (heaepanbHble OKPY KHbBIE Cyabl, Bricnii
Apoburpaxusiii Cyn PO).

CyneOHble TMOJHOMOYHS OCYIIECTBISIOT CYIbH apOUTPa)XKHBIX CYIOB, Ha3HAYCHHBIE B
YCTaHOBJIEHHOM 3aKOHOM TOPSKE.

Cynaps - nu10, HaIeTeHHOE B KOHCTUTYLIMOHHOM TMOPSIKE MOJIHOMOYHUSMHU OCYIIECTBISATh
NPaBOCYHE U HCIIOIHSIONIEE CBOU 0053aHHOCTH Ha MPO(eCcCHOHATBHOI OCHOBE.

TpeboBanus k kKaHAUIATaAM HA JOJIKHOCTh CY/IbU:

- TpaXKIaHCTBO PD;

- BBICIIIEE IOpUANUECKOe 00pPa30BaHUE;

- JOCTH)KEHHE OIPENEJICHHOTO Bo3pacTa: 25 neT - A CyAbH apOUTPa)KHOTO CyJa
cyobekTa PD; 30 ner - myis cynpu denepaibHOr0 apOUTPAKHOTO Cyaa OKpyTra U deaepalbHOTo
ANeJUISIIIUOHHOTO Cy/a; 35 net - st cyapu Breiciiero Apourpaxuoro Cyna PO;

- CTaX paboTHI: MO IOPUINYECKON Tpodeccur He MeHee S JIeT - IS CyJbH apOUTPakHOTO
cyna cyobekra PD; He MeHee 7 JeT - A CypH (eaeparbHOro apOUTpaXHOTO Cyia OKpyra; He
menee 10 net - s cynbu Beicero Apoutpaxknoro Cyna P®;

- OTCYTCTBHUE MOPOYAIINX €r0 MOCTYIKOB;

- cjava KBAIU(PUKAIIMOHHOTO 9K3aMEHa;

- HAJIM4YKMe PEKOMEH/IalliN COOTBETCTBYIOIIEH KBaTH(PUKALIMOHHON KOJJIETUH CYyACH;

- COOTBETCTBYIOILIEE MEIULMHCKOE OCBHJIETEIbCTBOBAHUE - JJS TOJATBEPKICHUS
OTCYTCTBHS y MPETEH/ICHTA HA JOHKHOCThH CyAbH 3a00JIeBaHUMN, MPEMSATCTBYIOMIUX Ha3HAUYCHUIO
Ha JIOJKHOCTD CY/JIbU.

OT60p KaHIUIATOB HA JOJKHOCTH CY/I€H OCYIIECTBIISIETCSI HA KOHKYPCHOW OCHOBE.

CyneOHble MOJHOMOYUS OCYIIECTBISIOT TaKkKe apOUTpakHbIE 3aceaareian. ApOUTpakHbIe
3aceiareinu - rpaxaane PO, HajneneHHble TOJHOMOYMSIME 110 OCYIIECTBICHUIO IPABOCYIUS TIPU
paccMOTpeHHH  apOUTpaXKHBIMH  CcylaMu  CcyObekToB P® B mepBoil  HMHCTAHIMH
MO/IBEZIOMCTBEHHBIX UM JI€JI, BOSHUKAIOIIUX U3 IPAKIAHCKUX MPABOOTHOILIECHUH.

ApOuTtpakHble 3acefaTeNu MPHUBJIEKAIOTCS K PAaCCMOTPEHHUIO [el IO XOoJaTailiCTBY
CTOpPOHBI, pazpemaeMoMy B mnopsiake, ycraHoBieHHOM AIIK P®, u 3asBneHHomy 10 Havaia
paccMOTpeHHsl Jiefa 1o CyLIeCTBY.

ApOuTpaXHBIMU ~ 3acefaTeNsiMH  MOTYT OBITh JHIA, OOJaJarIIue CHelHalbHBIMU
MO3HAHUSIMU M CTaXXeM pPaboTel B cdepe MpeAnpUHUMATEIBCKOM M WHOW 3KOHOMHYECKOM,



(UHAHCOBOHM, IOPHIMYECKOH, YIPAaBICHUECKOW MAEATEIIEHOCTH C Oe3ympedHO pemyTaiuei,
JOCTUrIIMe 25-T€THEro BO3pacTa, HMEIOIIME BbIcIIee (HE 00s3aTelbHO IOPUANYECKOE)
npodeccruoHaIbHOe 00pa3oBaHHE.

ApOuTpaxkHple 3acelaTeNld OCYILECTBISIOT CBOM IIOJIHOMOYMS B TEYeHHE 2 JIET, IO
UCTEUCHUH CpoKa apOWTpaKHBIM 3acenaTellb MOXET OBbITh BHOBb BKIIOYEH B CIIHCKH
apOMTpaKHBIX 3acefaresiei, CpOK MOJTHOMOYMH, UCTEKIIUH B MpoIlecce pacCMOTPEHMs Jena ¢
€ro y4acTueM, MOKET ObIThb IPOJIEH MpeACceNaTeNIeM COOTBETCTBYIOLIETO CyAa /10 OKOHYaHUs
paccMOTPEHHUs JeIa IO CYIECTBY.

[lopsnox mpuBJIEYEHUS] K PACCMOTPEHHIO J€JI apOUTPaKHBIX 3aceaareiel yCTaHOBIIEH
crateeil 19 AIIK PO.

ApOUTpaXHBI 3acedarenh HE MOXKET OBITh MPEICENaTENILCTBYIOMUM B CyAeO0HOM
3acelaHuH.

VYuurbiBas MpaBOBOE IIOJOKEHUE apOUTPaXHOTO CyJa, 3aKOH IpeaycMaTpHUBAET
BO3MOXHOCTb OTBOJIA CYJIbU M apOUTPAKHOTO 3aceaTers.

Tak, cormacHo ct. 21 AIIK P® cyabst He MOXKET y4yacTBOBaThb B PAaCCMOTPEHMM Jella U
HOJUJIEKUT OTBOJY, €CJIH OH:

1) npu npeapLAyIeM pacCMOTPEHUHU JTAHHOTO JeJla y4acTBOBaJl B HEM B Kau€CTBE CyJbH U
€ro MOBTOPHOE y4yacTHE B PACCMOTPEHUHU Jiena B COOTBETCTBUU ¢ TpeboBaHusiMu AIIK P®
ABJISIETCS HEIOIY CTUMBIM;

2) mpu TpeabIyIeM pPAcCMOTPEHHWH JaHHOTO Jeja Y4YacTBOBaJl B HEM B KadyecTBe
IPOKypoOpa, MOMOILIHUKA CYJbH, CEKpeTapsi CcyAeOHOro 3acefaHusi, MpPEACTaBUTENS, IKCIEPTa,
NEPEBOJYHKA WU CBUETEIS;

3) mpu mpeaplIyIieM pacCMOTPEHHH JIaHHOTO Jejla y4acTBOBAl B HEM B Kaue€CTBE CYIbHU
MHOCTPAHHOI'O CyJia, TPETEHCKOro cya Wi apOuTpaxa;

4) sBnsieTCS pOACTBEHHUKOM JIMIIA, YUYACTBYIOIIETO B JIEJI€, WM €r0 MPEJICTaBUTENS;

5) nU4HO, MPSMO WJIM KOCBEHHO 3aWHTEPECOBAH B HCXOJE Jejia JMOO MMEIOTCS HHbIE
00CTOSITENILCTBA, KOTOPHIE MOTYT BBI3BaTh COMHEHHUE B €I0 OECIIPUCTPACTHOCTH;

6) HaXOAWTCS WJIM paHee HaXOMWJICA B CIy)KCOHOW WM WHOM 3aBHCHMOCTH OT JIMIIA,
Yy4acTBYIOLIETO B JIEJI€, WM €r0 MPEICTaBUTEINS;

7) nenan myOaUYHBIE 3asBICHUS WIN aBaj OLIEHKY IO CYLIECTBY pacCMaTpUBAaEMOro Jeja.

B cocraB apOuTpa)kHOro cyaa He MOTYT BXOAWTH JIMIIA, COCTOSIIIME B POJCTBEHHBIX
OTHOIIIEHUSAX MEXITY COOOH.

Cornacuo 4. 3 cr. 21 AIIK P® oTBOMy MOUIEKHT Takke apOUTpaXKHBIN 3aceqaresb I
OCHOBAHUSM, IIPElyCMOTPEHHBIM Ul OTBOJA CYbU U 3aKPEIICHHBIM B BBINICYKa3aHHBIX II. 11. 1
-44.1cr. 21 AIIK P®. Yacts 3 cr. 21 AIIK P® npusnana He coorBercTBytomed Konctutyunu
P® IlocranoBnenuem KoncruryuuonHoro Cyna P® ot 25 mapra 2008 r. N 6-I1 B ToOi1 Mepe, B
Kakoil, mpeaycMaTpuBasi BO3MOXHOCTb OTBOZA apOUTPaXHOTO 3acenaTesiss MO OCHOBAHUAM
OTBOJIa CYy/IbH, TIEPEUYHMCICHHBIM B 1. T. 1 - 4 4. 1 cT. 21, oHa BO B3aUMOCBsI3M ¢ ab3aimem 2 4. 4
ct. 19 m u. 1 ct. 21 AIIK P® He nomyckaer OTBOJX apOMTPa)KHOTO 3acenaTelis MO HHBIM,
yka3aHHbIM B CT. 21 AIIK P® ocHoBaHMSM.

B cootBerctBuu ¢ 4. 3 cT. 79 ®K3 "O Koncrurynuonnom Cyae Poccuiickoit @eneparn”
aKThl HJIU UX OTJENbHBIEC TI0JI0KEHUS, IPU3HAHHBIE HEKOHCTUTYIMOHHBIMH, YTPAYUBAIOT CUITY.

[Tpu Hanuuuu >TUX ¥ UHBIX TpeaycMoTpeHHbIX AIIK P® ocHoBanuii Cyibsi, apOUTpaKHBIN
3acefaresib 00s3aHbl 3asBUTh caMooTBOA. Kpome TOro, mpaBo 3asBUTb OTBOJ CYy/be
NPUHAISKUT JIUIAaM, YYacTBYIOIUM B aene. OTBOA JOKEH ObITh MOTHBHPOBAH M 3asBIICH 10
Hayvajla pacCMOTpeHHs Aena B cyne. Korma ocHoBaHMs OTBOJA CTalM M3BECTHBI IIOCJIE Hayala
paccMOTpeHHUsl Jiea, JOIyCKaeTCsl OTBOA CyAbH B X0J1e paccMoTpeHus aena (ct. 24 AIIK PO).

4.3. JInna, y4acTByIOILIHME B JI€JI€, UX MPOLIECCYANIbHBIE PaBa
1 00s13aHHOCTH. ApOuTpakHas polieccyaibHast TPaBoCyObEKTHOCTh



Jluna, ywactByromue B Jeje, - IOPUIUYECKH 3aMHTEPECOBAaHHBIE B HMCXOJE Ji€la, UTO
OTpefieNiieT U CTUMYIUPYET UX MPOIeCCYalTbHYIO AESITENbHOCTD, BHICTYNAIONINE B MPOLIECCE OT
CBOETO HMEHH, HAaJECIIEHHBbIE IPAaBOM AaKTUBHO BIHUATh HAa XOJ M JIBIKCHHE IIpolecca,
BO3MOXKHOCTBIO 3alUIIATh U ApTYMEHTUPOBATH CBOIO MPABOBYIO MO3UIIHIO.

CocraB nu1, y4acTBYIOLIUX B JIEJIE:

- CTOPOHBI - UCTEIl U OTBETYHK;

- 3asIBUTEJIM U 3aMHTEPECOBAHHbBIC JINIIA;

- TPETHH JHUIIA;

- TPOKYpOp, TOCYAapCTBEHHBIE OpraHbl, OPraHbl MECTHOTO CAMOYIIPABICHHS W HHBIC
oprasbl, oOpaTHBIINECS B apOUTPaXKHBIA CyJ B ciiydasx, npeaycMoTpeHHbix AIIK P® (ct. 40
AIIK POD).

bonee Toro, x mnaHHOW Tpynme CyOBEKTOB apOUTPaXHOTO MPOLECCYalbHOrO TpaBa
OTHOCATCSl JIWIA, KOTOpPHIE HE YYacTBOBAJIM B JieJle, HO BOMPOC O MpaBax M OOSM3aHHOCTSIX
KOTOPBIX pa3perius apouTpaxkuslii cya (ct. 42 AIIK PD).

JInsi  yCHemrHoro OCYHIECTBIICHHST CBOMX (YHKUIMH JMIa, YYacTBYIOIIME B JEle,
HAJIETSAIOTCS IUPOKUM KPYTOM MPOLeCCyaabHBIX MpaB U 00si3aHHOCTeN. B wacTHOCTH, BCe nuia,
y4acTBYIOLIHE B JIEJI€, UMEIOT IPaBo:

- 3HAKOMHTbHCS ¢ MaTepUajIaMHu Jiena, AeaTh BBIMUCKH U3 HUX, CHUMATh KOTUY;

- 3aSBIISITH OTBOJIBI;

- TIPEJCTaBIIATh OKA3aTENbCTBA M 3HAKOMUTHCS C JOKa3aTeNbCTBAMU, MPEICTABICHHBIMU
JIpYTUMH JIUIAMH, YYaCTBYIOIIUMH B JIeJ€, 10 Hadyajla CyJIeOHOro pa3oupaTebCTBa;

- Y4acTBOBAaTh B UCCIIEJIOBAHUU JJOKA3aTEIIbCTB;

- 3ajaBaTb BOINPOCHI JPYTUM YyYaCTHHKaM apOWTPaKHOTO TIpolecca, 3asBISThH
XOJaTaiicTBa, NenaTh 3asBICHHS, JaBaThb OOBSICHEHUS apOUTPaXKHOMY CYIy, MPUBOAMUTH CBOU
JIOBOJIBI ITO BCEM BO3HMKAIOIIMM B XOJI€ PACCMOTPEHUS JI€JIa BOIIPOCaM;

- 3HAKOMHTBCSA C XOJATalCTBaMH, 3asBICHHBIMH JPYTUMH JHUIIAMH, BO3paKaTh MPOTHB
XOJIaTalCTB, JOBOJIOB IPYTHX JIUL, YYAaCTBYIOIIHUX B JIEJIC;

- 3HaTh O »anoOax, MOJAHHBIX IPYTHMMH JIMIIAMH, Y4YacTBYIOIIMMH B Jelie, 3HaTb O
OPUHATBHIX 10 JAaHHOMY JeNy CYyJAeOHBIX aKTax M IMOJy4yaTb KONHHM CyIEOHBIX aKTOB,
IMPUHUMAEMBbIX B BUJIE OTAEIBHOTO T0KyMEHTA;

- 00anoBaTh Cy/1IcOHBIEC aKThI;

- MHBIE MpollecCcyallbHbIE MpaBa.

Jluma, yuacTByrome B Jene, 00s3aHbI  JOOPOCOBECTHO IOJB30BATHCS  BCEMHU
NPUHAUICKAIIMMH UM TIpollecCyalbHBIMU IpaBaMH. 3J0yHnoTpediieHHe mpoleccyalibHbIMU
npaBaMHd MOXXET TIIOBJE€Yb HEONAaronpusiTHbE MocieacTBusi B cooTBeTcTBUU C¢ AIIK PO.
Hanpumep, Ha Takoe JHMIIO MOXET OBITh BO3J0XEHA OO0S3aHHOCTH YIUIATUTH BCE CyneOHbIE
pacxoipl HE3aBUCUMO OT pe3yibTaToB paccMoTpenus aena (ct. 111 AIIK P®D).

OO0s13aHHOCTH JIUI], YYacTBYIOIIUX B JieJe€, NEATCS Ha MPEIyCMOTPEHHbIE 3aKOHOM U
BO3JIO’KEHHBIE CYJIOM.

B AIIK P® npeaycMoTpeHsI clieayomye 00s13aHHOCTH JIUII, YYaCTBYIOIINX B JCIIC:

- ABNISITHCS HA CyIcOHBIC 3acelaHMs;

- coo0maTh apoOUTpaXHOMY Cyay 00 M3MEHEHHH CBOETO ajJpeca BO BpeMs MPOM3BOJICTBA
10 JIeIy;

- coOMI0IaTh IOPAIOK B CYJICOHOM 3acCeIaHMH;

- JI0Ka3aTb OOCTOSITEIbCTBA, HAa KOTOpPHIE OHO CCBHUIAETCS KAaK HAa OCHOBAHHUE CBOUX
TpeOOBaHMI 1 BO3PAKCHHUIA;

- He 3JI0yNOTpeOIsATh MPEJOCTaBICHHBIMU IIPaBaMH;

- UHbIe 00513aHHOCTH.

B coorBerctBum co cr. 43 AIIK P® omnpeneneHo NOHATHE NpOLECCYaIbHOU
MPaBOCIIOCOOHOCTH | JI€€CIIOCOOHOCTH.

[TponeccyanpHasi MpaBOCIIOCOOHOCTh - CIIOCOOHOCTh MMETh IPOLECCyalIbHBIE IpaBa U
HECTH MPOLECCyaTbHble 00S3aHHOCTH - IPU3HAETCS B PABHOW Mepe 3a BCEMH OpraHHU3alUsIMU U



rpakIaHaMH, 00JIATAIONIMMH COTJIACHO (eiepaTIbHOMY 3aKOHY IPaBOM Ha CyJIeOHYIO 3alIUTy B
apOUTPa’KHOM Cy/Jle CBOMX IIPaB U 3aKOHHBIX HHTEPECOB.

[IpomeccyanpHasi 1€eCIIOCOOHOCTh - CIIOCOOHOCTH CBOWIMH JCHCTBHSIMH OCYIICCTBIISATH
npoleccyaiabHble NpaBa W HCHOJHATH IpOLECCyallbHble OOS3aHHOCTU - MPUHAMICKUT B
apOUTPaKHOM CyJie OpraHU3alUsIM U TpakIaHaM.

Taxxe yka3aHHas CTaTbsl YCTaHABJIMBAET, YTO IIpaBa M 3aKOHHBIE HHTEPECHI
HEJIeeCTIOCOOHBIX TPAKIaH 3alIMINAIOT B apOUTPAKHOM TPOIIECCE WX 3aKOHHBIE MPEICTABUTEIN
- POUTENH, YCBIHOBUTEIH, ONIEKYHBI WM MTOTICUNTEIH.

OOumM OCHOBaHMEM YYacTHs B apOMTPaKHOM IPOLECCE IS BCEX JIMI, YYaCTBYIOIIUX B
Jiene, SBISeTCS HaJlMuue apOMTpakHOW MpoleccyaabHON NMpaBoCyOBEKTHOCTH, KOTOpPasi TECHO
CBf3aHA W MPOM3BOJAHA OT KAaTEropHil rpa’kJaHCKOW MPaBOCIIOCOOHOCTU M J€ECHOCOOHOCTH, a
TaK)K€ KOMIIETCHIIMM KaK OCHOBAHMs Y4YacCTHsl B OTHOLICHMSX aJMUHHCTPATUBHO-IIPABOBOIO
xapakrepa ((pUHAHCOBBIX, HAJIOTOBBIX, OIOJKETHBIX U JP.).

ApOutpaxHas MpoleccyanbHas IpaBOCYObEKTHOCTh BO3HUKAeT MJIi OpraHu3aluil ¢
MOMEHTa UX I'OCYJAapCTBEHHON pErucTpalyy B KauyecTBE IOPUAMYECKUX JIMI] B COOTBETCTBUH C
®enepanbHbM 3akoHOM 0T 8 aBrycra 2001 r. N 129-®3 "O rocynapcTBEHHON perucTpanuu
IOPUAMYECKUX JIML W HMHAWBUIYaJbHBIX MpeanpuHuUMareneil" u apyrumu ¢enepaibHbIMU
3aKOHAMHM; JJI1 TpaXkJaH - C MOMEHTa MX TIOCYJapCTBEHHOM pPETUCTpPAllUM B KadecTBe
npeanpuHUMarenss 0e3 oOpa3oBaHUs FOPUIUMYECKOrO JIMLA; JUISl TOCYJapCTBEHHBIX OPIraHOB,
OpPraHOB MECTHOT'O CAaMOYIIPaBJIE€HHs M HHBIX OPraHOB - C MOMEHTa HMX 00pa3oBaHUs U
HAJICJICHUSI COOTBETCTBYIOLIECH KoOMIleTeHIMEH. Heropuanueckue mwMma W TpaxkJIaHe, He
UMEIOIMEe CTaTyca MHAMBHIYaJbHBIX MpeANpUHUMATENCH, HaJeNnsloTcs apOUTpakHOU
IpoLEeCCyaIbHOW NPaBOCYOBEKTHOCTHIO B ciydasx, npeaycMoTpeHHbIx AIIK P®, xorma
COOTBETCTBYIOIIAs] KATETOPHs OTHECEHA K BEICHUIO apOUTPaXKHOT'O CyAa.

I'oBopst 00 apOWTpakHOW TpOIleCCyalbHOW MPAaBOCYOBEKTHOCTH TPaXKOaH, CIEAyeT
YUHUTBIBaTh, 4TO UCX0Asd U3 cMblcaa cT. 27 'K P® HecoBeplIEHHOIETHUN BIIPABE 3aHUMATHCS
IPEIIPUHUMATEIBCKON EATENBHOCTBIO C 16 JIET IIpU yCIIOBUU MOJIYYEHHUS] COOTBETCTBYIOLIETO
corvlacusi poJUTENIeH, YChIHOBUTEIEH WM MONEUUTENs U He OyaydHu IpU 3TOM OOBSBIECHHBIM
NOJTHOCTBIO  JICECTIOCOOHBIM  (3MaHcunanus). B kauecTBe UCTIOB MOTYT BBICTyHaTh B
apOUTpa)KHOM MpoIecce MO CIopaM, CBA3aHHBIM C MPEIIPUHUMATEIbCKON JEATENBbHOCThIO, U
HECOBEPIICHHOJETHUE TpakJaHe B Bo3pacte OT 16 g0 18 jer, eciu OHM HMEIOT CTaTyc
VHAMBHUyaJIbHBIX MTPEANIPUHUMATEIICH.

Kpome Toro, B coorBercTBuM C II. 2 cT. 26 'K P®, cT. 7 ®eaepanbHOro 3akoHa ot 8 mas
1996 r. N 41-®3 "O npous3BoACTBEHHBIX KoomepaTuBax" u cT. 13 deaepanbHOTO 3aKoHa OT 8
nexkabps 1995 r. N 193-®3 "O cenbCKOXO3sICTBEHHOM Koomepanuu'" dieHaMH yKa3aHHBIX
KOOTIEPAaTHBOB MOTYT OBITH TpakaaHe, NocTUTmne Bo3pacta 16 ser. Ilockonbky oOTKa3 B
pErucCTpalii TaKuX KOOINEPaTHBOB OOXKaldyeTcs B apOUTpa)xKHbBIM CyaA, TO, COOTBETCTBEHHO, B
YHUCJIE COUCTIIOB MOTYT OBITh U HECOBEPIIICHHOJIETHHE TPak/IaHe B Bo3pacte oT 16 g0 18 mer.

B cootBerctBun ¢ 4. 3 cr. 43 AIIK P® mpaBa M 3akOHHBIE MHTEPECHl I'pakJaH, HE
00J1aJar0MUX TTOJTHOW JI€€CTIOCOOHOCTHIO, 3AIUINAIOT B apOUTPAKHOM IPOIIECCe MX 3aKOHHBIC
IPEJICTAaBUTENIN - POJIUTENIN, YCHIHOBUTENIHU, ONEKYHbl WIM MoIeuuTrenu. Bmecte ¢ Tem B
cooTBeTcTBUU €O cT. 26 'K P® HecoBepuieHHONETHUE Julla B Bo3pacte oT 16 mo 18 ner
00ajaloT TMOJIHOW BO3MOXKHOCTBIO CAaMOCTOSITETIBHO — PAaCHOPSDKATBCSI  CBOMM  JIOXOJIOM,
IIOJ[yYEHHBIM OT MNPEANPUHUMATEIBCKON ICSATEIBHOCTH, W pelaTh BOIPOCHI, CBS3aHHBIE C
BCTYIJICHUEM B WIEHBI IPOM3BOACTBEHHBIX KoomnepaTuBoB. [loaTromy nmo cmeiciy cr. 26 'K PO
HECOBEPILICHHOJIETHUE JIMIIa BIIPAaBE BBICTYNAaTh B KadyeCTBE YYACTHUKOB apOUTPa)KHOTO
mpolecca IO  MCKaM, CBS3aHHBIM € HX 3apErUCTPUPOBAHHON  MpEANPUHUMATENbCKON
NeSITeIbHOCTBIO, a TAKXKE BBICTYIIATh B UMCJIE COUCTIIOB IO UCKaM 00 OTKa3e B IOCYJapCTBEHHOU
peructpauuu kooneparusa. [IpuBiieyeHue K y4acTUIO B JI€JI€ UX POAMTENICH U IONEYUTEIIECH -
00s13aHHOCTH cyaa. OMHAKO CleayeT cKa3aTh, YTO HECOBEPIIEHHOJIETHHE B Bo3pacTe oT 16 1o 18
JIeT MPUBJIEKAIOTCS K YYacTHIO B cyAeOHOM pa3Ouparenbere (1o ananoruu ¢ 4. 3 cr. 37 I'TIK

PD).



ApOuTpaxkHasi TpoleccyalbHasi MPaBOCYOBEKTHOCTh PEaTU3yeTcsi IyTeM COBEPIICHUS
JUIAMH, YYacTBYIOIIMMU B Jiele, MpollecCyalbHbIX AeHcTBHl. ['pakmaHe peanusyror
apOUTPaXXKHYIO TIPOLECCYaTbHYI0 MPAaBOCYOBEKTHOCTh CAMOCTOSITENFHO JHOO Yepe3 CBOMX
NpeICcTaBUTENeld, a  OpraHu3alud, TOCYJAapCTBEHHBIE OpraHbl, OpraHbl  MECTHOTO
CaMOYTIPaBJICHUSI ¥ WHBIE OPTaHBbI - Y€pe3 CBOM KOJUICTHAJbHBIC JTMOO €IMHOJIMYHBIE OPTaHBI
160 depe3 HaANeKaluM 00pa3oM YIOTHOMOYEHHBIX MPEICTaBUTENCH.

4.4. CTopoHbl B apOUTpa)KHOM TIpoliecce.
[TponeccyansHoe coyuactue. [IpoueccyanbHoe MpaBoIpeeMCTBO.
3aMeHa HEeHaJIeXKallero OTBETUNKA

CTopoHBI - 3TO TMpeamnoiaraeMple CyObEKThl CIIOPHOTO MaTEPHAILHOTO MPABOOTHOIICHHUS,
CITy alllero NpeIMeTOM PacCCMOTPEHUS B apOUTPaKHOM TpOLIECCE.

B cootBerctBuu co cT. 44 AIIK P® cropoHamu B apOUTpakHOM MPOIIECCE SABIISIOTCS:

Ucren - opranuzanuu u rpakaane, NPeAbsIBUBIINE UCK B 3aIIUTY CBOUX IMPaB M 3aKOHHBIX
UHTEPECOB.

OTBeTUYHK - OpraHU3aIii U TPaXaaHe, K KOTOPBIM MPEIbSBICH UCK.

Hcrer - 370 11110, KOTOpPOE MPEANONIOKUTEIBHO SBISETCA 00MagaTeeM CIOPHOTO MpaBa
WIN OXPaHsIEeMOTO 3aKOHOM MHTEpeca W KOTOpOoe oOpalaeTcst B apOUTpaxHBIH CyJl 3a 3alllUTOM,
MOCKOJIbKY OHO CYMTaeT, 4TO €ro MIpaBO HApYyIIEHO WJIM HEOCHOBATEIbHO OCHApHBAETCS
OTBETYHKOM.

OTBETYUK - ATO JIUIIO, KOTOPOE, 10 YTBEPHKICHUIO UCTIIA, SBISETCS JIUOO HAPYLIUTENIEM €ro
npaB M WHTEPECOB, JHOO HEOCHOBATEIFHO, 10 MHEHHIO HWCTIA, OCIapUBAeT €ro mpaBa H,
BCIIEZICTBUE ATOT0, OHO MPUBIIEKAETCS K OTBETY IO UCKY.

3asBUTENM - OpraHU3alMM MW TpaxaaHe, oOpamiaroniuecss B apOUTPaXHBIA CyJ C
3asIBJICHUSMHU B MIPEyCMOTPEHHBIX 3aKOHOM CIIy4asx M BCTyMAlOIINe B apOUTPaKHBIM mpoiiecc
10 3TUM 3asIBJICHUSIM.

3asgBUTENN TMOJIB3YIOTCA IMPOLECCYaJbHBIMU IIpaBaMH M HECYT IpOLieCCyabHbIE
00513aHHOCTH CTOPOHBI.

[Tomumo o00mUX npoHecCyaldbHBIX NpaB U OOA3aHHOCTEH, MNPUCYIIUX JIHIIAM,
YYacTBYIOIIMM B JieJie, CTOPOHBI 00Ja/Ial0T U CHEIHAIBHBIME MPaBaMu (B COOTBETCTBHH CO CT.
49 AIIK PO).

HUcren Brpase:

- TIpU PACcCMOTPEHHUU [eNa B apOUTPaXHOM CyJA€ MEepBOMl MHCTAHLUUU 1O TNPUHATHS
CylIeOHOTO aKTa, KOTOPHIM 3aKaHYMBAETCS PACCMOTPEHHE Jella IO CYLIECTBY, W3MEHUTHh
OCHOBaHHUE WX MPEeIMET MCKa, YBEJIUUUTh WIH YMEHBIIUTH Pa3Mep UCKOBBIX TpeOOBaHMIA;

- TpU PACCMOTPEHHUH Jella B apOUTPaXHOM CyJe TI000H HMHCTAaHIMM A0 MPUHSATHSL
CylleOHOr0 aKTa, KOTOPbIM 3aKaHYMBAETCS PACCMOTPEHHE [ea B CyJe COOTBETCTBYIOIIEH
MHCTaHIMU, OTKA3aThCs OT UCKA MOJHOCTHIO UM YaCTUYHO.

OTBeT4MK BIpaBe NpPU PACCMOTPEHHUM Jejla B apOUTPaKHOM Cyne 000 HMHCTAaHIIUU
MPU3HATH UCK MOJHOCTHIO UM YACTHYHO.

CTOpOHBI HMMEIT TMpPaBO 3aKOHYHUTH JI€JJ0 MHPOBBIM COTJIAIEHUEM B  MOPSJIKE,
YCTAaHOBJIEHHOM 3aKOHOM.

B cootBerctBum co cr. 46 AIIK P® npoueccyaibHOE COydacTHE BO3HUKAET B CIIydasix
MPEIbSIBICHHS UCKA B apOUTPaXKHBIN CyJ COBMECTHO HECKOJIBKHMH MCTIIAMU MU K HECKOJIBKUM
oTBeTYMKaM. KaKJplii M3 KCTLHOB WJIM OTBETYMKOB BBICTYNAET B IPOLIECCE CAMOCTOSTENBHO.
Coy4acTHUKK MOTYT MOPYUYUTh BEJECHUE JeJIa OAHOMY MM HECKOJIBKUM U3 COYYACTHUKOB.

[Ipy HEBO3MOXKHOCTH pacCMOTPEHHUS JAefia 0e3 ydyacTHs Ipyroro OTBETYMKa apOUTpaxHBIN
Cy/1 IEpBOM MHCTAHLIUHU 10 XOJAaTAalCTBY CTOPOH WJIM C COTJIACHSI UCTIIA MPUBJIIEKAET K yYaCTUIO B
Jiesie Ipyroro OTBETYHKA.

[locne mnpuBneyeHUss K y4YacTUIO B JieJ€ JPYyroro OTBETYMKA pPACCMOTPEHHE Jiefa
MIPOU3BOAMUTCS C CAMOTr0 Hayvasa.



[IporieccyanbHoe MPaBOMPEEMCTBO BO3HUKAET B CIIy4yasx BBIOBITHS OJHOW M3 CTOPOH B
CIIOPHOM WJIM YCTaHOBJIEHHOM CYIEOHBIM aKTOM apOUTPaXHOTO CyJa IPaBOOTHOLICHUU
(peopraHu3anusi OPUIUYECKOrO JIMLA, YCTyNKa TpeOoBaHUS, TMEpPEeBOJ JA0dra, CMEpTh
rpaXJaHUHA U JpyTHE CiIydau MEepeMEHbI JIMIl B 00s3aTeIbCTBAX) U 3aMEHbI 3TOM CTOPOHBI ee
npaBorpeeMHUKOM. [IpaBorpeeMcTBO BO3MOXKHO Ha JIF000M cTaauu apOUTpakKHOTO Ipolecca.

Jlns mpaBONpeeMHHMKAa Bce JEMCTBUS, COBEpPLICHHbIE B apOUTpaKHOM Hpolecce A0
BCTYIUICHUSI TIPAaBONPEEMHHKA B JIEJO, OO0s3aTeNbHBI B TOH Mepe, B Kakoil OHU ObuIH
00s13aTeNbHBI AJ15 JIMIA, KOTOPOE MPaBOIPEEMHUK 3aMEHUII.

Ha nepuon no BCTyIuieHHMsT B JAENO IpPaBONPEEMHHUKA B CIy4yae CMEPTH IpaKAaHUHA
apOUTPaXKHBINA Cya 00s13aH MPUOCTAHOBUTH MPOU3BOACTBO 1O Aeny (1. 3 4. 1 ct. 143 AIIK P®D), a
IIPU peopraHu3aliy IPUINYECKOTro JIMLA PElIeHNE BOIpoca O MPUOCTAaHOBIEHNUHU ITPOU3BOJICTBA
Mo /ey 3aBUCUT OT yCMOTpeHus apOuTpaxkHoro cyna (m. 2 ct. 144 AIIK P®). Yro kacaercs
IPOLECCYaTIbHO-IIPABOBBIX  MOCJIEICTBUN IpPU YCTAHOBJIEHUU JPYTMX OCHOBAaHUM  AJis
IpOIIECCYyaTbHOrO MpaBoIpeeMcTBa (ycTynka TpeOoBaHMs, MEPEBOA J10Jra), TO, HOCKOJIBKY B
ATIK P® He comepKUTCsi OCHOBAHUH JIJIsl IPUOCTAHOBJICHHSI IIPOU3BOJICTBA TIO JIENTY B TIOJJOOHBIX
ClIydasiX, Ha Halll B3TJIs, 110 3asBJICHUIO IPABOIIPEEMHUKA BO3MOKHO OTJIOKEHUE PACCMOTPEHUS
nena (4. 5 cr. 158 AIIK P®) nnst Toro, ytoObl IpaBONPEEMHUK O3HAKOMUIICA C MaTepHallaMu
JIeJ1a ¥ IOArOTOBHWIICS K y4aCTHIO B IIPOLIECCE.

Kak oco6o oroBopeno B u. 2 cr. 48 AIIK P®, cyneOHbI aKkT, KOTOPHIM TpPOH3BEICHA
3aMeHa CTOPOHBI €€ MPaBONPEEMHUKOM, MOKET OBbITh 00KaIOBaH.

3amena HeHaanexamlero orserunka (cr. 47 AIIK P®) - npousBoaurcs mo xonaTailcTBy
WIN C COTJIacHsl UCTLA B cIy4ae, eclid IpU HOJATrOTOBKE Jeyia K CyJeOHOMY pa3OupaTesbCTBY WIH
BO BpeMs CyAeOHOTO pa3OMpaTeNbCTBa B Cy€ MEPBOM HHCTAHIMK Oy/IET yCTaHOBIJIECHO, YTO HUCK
IPEIbABICH HE K TOMY JIMIlY, KOTOPOE JOJKHO OTBEYATh IO UCKY.

Ecnu ucren He coryiaceH Ha 3aMEHY OTBETYMKA JIPYTUM JIUIOM, CYJ MOXET C COIJIacus
UCTIIA IPUBJIEYB ITO JIMLO B KAYECTBE BTOPOI'O OTBETUHUKA.

ITocne 3amMeHBl HEHAJIEXKALIETO OTBETYMKA WM BCTYIUIEHUS B JIEJ0 BTOPOrO OTBETUMKA
paccMOTpEHHE JieN1a MPOU3BOIUTCS C CaMOT0 Hadaia.

O 3aMeHe HEHaJUIekKalllero OTBETYMKA HAJUICKAIUUM WM IPUBJICYECHUM HaAJIEKAIETO
OTBETYMKA B KAYECTBE BTOPOI'O OTBETUYMKA apOUTPaKHBIN Cy]l BBIHOCUT OIpEieIICHHE.

Ecnu ucren He coriaceH Ha 3aMEHy OTBETUMKA JIPYTUM JIMLIOM WIHM Ha NIPUBJIEUEHUE ITOTO
JMIla B KayecTBE BTOPOrO OTBETYMKA, AapOMTPaKHBIH CyJ paccMaTpUBaeT Jeno 1o
IPEIbSIBICHHOMY HCKY.

4.5. Buasl TpeThHX JIMI B apOUTPaXKHOM IpoLiecce

Tpersm numa - mnpeanoiaraeMele CyOBEKTHl MAaTePUAIBHBIX  TPABOOTHOIICHHIA,
B3aMMOCBSI3aHHBIX CO CIHOPHBIM IPaBOOTHOILIEHUEM, SIBISIOIIUMCS MPEIMETOM CyJIeOHOTO
pazbuparenbCTBa, BCTYIMAIONINE WM MPUBICYCHHBIC B HAYABIIMICS MEXIy NMEPBOHAYATBLHBIMH
CTOPOHAMHU IPOLIECC C IIeJIbI0 3aIUThl CBOMX CYOBEKTHBHBIX MpaB JUO0 OXPAHIEMBIX 3aKOHOM
WUHTEPECOB.

VYyactue TpeTbuxX JUI] CBS3BIBACTCS C MPEIMETOM CIIOpa, TO €CTh C MaTepualbHBIM
00BEKTOM, TIO TIOBOy KOTOPOTO BEIETCS CIIOP MEXIY UCTIIOM M OTBETUYHMKOM, HAIIPUMED BEIIIH,
JICHEe)KHbIE Cpe/ICTBa, AaBTOpPCKOe TMpaBo W T.A. Kpurepuem nomycka TpeTbuxX JHI C
CaMOCTOSITENIbHBIMH TPEOOBAHUSMH B apOUTPAKHBIA MPOIECC U SBISICTCS MPABOBasi CBS3b CO
CIIOPHBIM MaTe€pUAIbHBIM TPABOOTHOIIEHUEM, C TMPEAMETOM cropa. Tperbux mul 06e3
CaMOCTOSITENILHBIX TpPeOOBaHWN OTHOCUTEIILHO TIpeaMeTa CcHopa Xapakrepu3yer Ooiee
OTOCpeIoBaHHas CBSI3b C UCTIIOM WJIM OTBeTUYHMKOM. Kputepuil ans peuieHus: Borpoca, Ha ubei
CTOPOHE JIOJDKHO BBICTYINATh TpPEThe JIMLO, coiepxkutca B cr. 51 AIIK P®: "..tperbe nuiio
BIIpaBe BCTYIUTH WJIN MIPUBJIEKAECTCS K YYACTHIO B JIeJe, €CIIH CyA€OHBIM aKT MOXKET MOBJIUATH Ha
€ro mpaBa W OOSI3aHHOCTU IO OTHOIICHHIO K OJHOW u3 cTopoH". Hampumep, eciu penieHue
apOUTpaKHOTO CyJia MOBIHUSET HA IpaBa M OOS3aHHOCTH TPETHETO JHUIA MO OTHOIICHHIO K



OTBETYUKY, TO Ha €ro CTOPOHE TPEThEe JIMI0 U y4acTByeT B apOuTpakHoM mpouecce. Eciu
pelieHne apOUTpPaXHOTO CyJa TMOBIMSIET Ha TMpaBa MU OOS3aHHOCTH TPEThEro JHIa IO
OTHOIIECHHUIO K HCTILy, TO OHO U y4acTBYET TOTJa Ha CTOPOHE UCTLA.

Tpereu nuIa BCTyMalOT B yXe HauyaThld MPOILIECC U B 3aBUCUMOCTU OT (akTopa CBOEH
3aMHTEPECOBAHHOCTH, B CBSI3M CO CHOPHBIM MaTepUalbHBIM IPABOOTHOIIEHHEM U CTOPOHAMH,
MOJIpa3feNAloTCd Ha JBa BUAA: TPEThU JIMIIA, 3asABISAIONINE CAMOCTOSITENbHBIE TPEOOBaHUSA, U
TPETHHU JIMIIA, HE 3asBISAIOLIUE CAMOCTOATEIbHbIE TPEOOBaHUS HA MIPEIMET CIOpa.

O BcrymuieHNH (IPUBJIEYEHUH) B €10 TPETHETO JIUIA WIK 00 0TKa3e B 3TOM apOUTPaKHBIM
CYJIOM BBIHOCHUTCSI OIIPEJICIICHHUE.

B cnydae ecnu TpeThe JMIIO BCTYIHIIO B JIETIO TIOCTIE Havala CyAe0HOro pa3doupaTenbCTBa,
paccMOTpeHHeE JieNa B IEPBOM MHCTAaHIIMK apOUTPa’KHOTO CyJia MPOU3BOAUTCS C CAMOI'0 Havasa.

Tperebu numa, 3asBIAIONIME CAMOCTOSITENbHBIE TpPeOOBaHMS OTHOCUTENIBHO MperIMeTa
CIOpa, MOTYT BCTYNHTh B [EII0 JO NPUHATHS pEIICHUS apOUTPaKHBIM CyJIOM TIEPBOU
WHCTAHIINU.

Tperpn nuua, 3asBIAIOIIME CAMOCTOSITENIbHbIE TpPeOOBAHMS OTHOCHUTENIBHO IIpeIMeTa
Cropa, TOJB3YIOTCS TMpaBaMU W HECYT OOS3aHHOCTH HCTIA, 32 HCKIIOYEHHEM OO0sI3aHHOCTU
cOOII0CHHSI TPETEH3MOHHOTO WJIK MHOTO JOCYAEeOHOT0 MOpsiAKa YyperyJInpoBaHUs CIIOpa, €cliu
3TO MPEeTyCMOTPEHO (hefepaabHbIM 3aKOHOM JIJISl TaHHOM KaTeropuu CIIOPOB UITU I0TOBOPOM.

OTtnuunst TpeOOBaHMIA TPETHETO JIUIA U COUCTIIA!

- TpeOOBaHMUS COUCTIIA BCET/Ia CBS3AaHBI JIPYT C APYTroM, a TpeOOBAaHUS TPETHETO JIHMIA U
UCTIIa HOCAT B3aUMOMCKIIIOUAIOIIUI XapaKTep;

- TpeOOBaHUS COMCTIIA HAMPABJICHBI TOJHKO K OTBETUMKY, a TPEOOBAHHS TPETHETO JIMIIA -
KaK K OTBETUYMKY, TaK U K UCTILy U OTBETYUKY OJHOBPEMEHHO.

Tpereu nuia, He 3asBISIIONINE CAMOCTOSATEIBHBIX TPEOOBAHUN OTHOCHUTENBHO IMpeaMera
CIopa, MOTYT BCTYIIUTh B JIEJIO HA CTOPOHE UCTLA WM OTBETUYMKA J0 MPUHATHS CyJeOHOIO aKTa,
KOTOPBIM 3aKaHYMBAECTCSI PACCMOTpPEHHUE JeNia B TIEPBOM WHCTAHIIMHM apOUTPaKHOTO CyJa, ecliu
3TOT CyAE€OHBII aKT MOKET MOBIUATH HA UX MpaBa WM 00S3aHHOCTU MO OTHOILIEHHUIO K OJTHOU U3
cTtopoH. OHM MOTYT OBITh MPUBJICYEHBI K YUACTHIO B JIeJI€ TaKXKe [0 XOJaTaliCTBY CTOPOHBI WU
110 MHULIMATUBE CyJa.

Tperpu nuia, He 3asBISIIOIINE CAMOCTOSATENbHBIX TPEOOBAHUN OTHOCHUTENIBHO IMperIMeTa
CHOpa, MOJB3YIOTCA MPOLECCYaJbHBIMH IpaBaMU M HECYT NPOIECCyajbHbIE OOS3aHHOCTU
CTOPOHBI, 32 UCKJIFOUEHUEM TpaBa Ha:

- U3MEHEHHNE OCHOBAHUS WM IIPEIMETA UCKA;

- YBEJIMUYEHHUE WM YMEHbIIIEHUE pa3Mepa UCKOBBIX TPEOOBAHUI;

- OTKa3 OT UCKa;

- MPU3HAHUE MCKA WK 3aKJII0YE€HIEe MUPOBOTO COTJIAIICHUS;

- IPEABSBICHUE BCTPEYHOIO UCKA;

- TpeOOBaHUE MPUHYAUTEIHHOTO UCIIOTHEHUS CYJeOHOTO aKTa.

4.6. YyacTue npoKypopa B apOUTpaKHOM ITPOIIecce

[Ipokypop sBisieTcss JUIOM, Y4YacTBYIONIMM B JieJe, KOTOpO€ MMEET TOJbKO
IIPOLIECCYAIbHO-IIPABOBYIO0 3aMHTEPECOBAHHOCTh B MCXOJE /€A, BCETAA BBICTYIIAET OT CBOETO
MMEHH, HO B 3aIIUTY UHTEPECOB IPYTHX JIUILI.

To ectb rnaBHOM 3a7aueil ydacTusi IpOKypopa B apOUTpaXHOM HPOIIECCE SIBJISETCS 3aInuTa
rOCYapCTBEHHBIX M OOIIECTBEHHBIX HHTEpecoB B (opMax M IO OCHOBAaHUSAM, KOTOpHIE
IPEIyCMOTPEHBI apOUTPaKHBIM TPOLECCYaTbHBIM 3aKOHOAATEIBCTBOM. YUYacTHEe HMPOKypopa B
apOUTpaXHOM TIpOIIecCe MPEACTaBIseT coO0W OAHY M3 (OPM 3alIUTHI ITyOTMIHO-TIPABOBBIX
MHTEPECOB Hapsily C 3alIUTOM TAaKMX MHTEPECOB I'OCYNAapCTBEHHBIMU OpPraHaMu WU OpraHaMu
MECTHOIr0 camoyrmpasiieHus. [Ipu 3ToM 3amura rocy1apcTBEHHBIX U OOLIECTBEHHBIX UHTEPECOB
IPOKYPOPOM HE O3HAYaeT, YTO OJHOBPEMEHHO IPOKYPOPOM HE MOTYT 3alIUINAThCA U HHbIE
MHTEPECHI, YTO BBITEKAET U3 cojepxkanus 4. 4 cT. 52 AIIK PO.



B cr. 52 AIIK P® mpemycmoTpeHsl 1Be (opMbl ydacTusi MPOKypopa B apOUTpaKHOM
nporiecce. Bo-nepBbix, Bo30ysKJeHHE Aeia 10 OCHOBAHUSAM, NpelycMOTpeHHbIM 4. 1 cT. 52 AIIK
P®. B sToM ciydae mpoOKypop 3aHMMAET MPOLECCYAIBHOE MOJIOKEHUE HCTILA, 3aIUIIAONIEr0
myOJIMYHO-TIpaBOBbIE MHTEpEChl. BO-BTOPBIX, UTO SABISETCA HOBBIM, corjacHo 4. 5 cT. 52 AIIK
P® no pmenam, ykazanHeiM B 4. 1 cT. 52 AIIK P®, mpokypop BmpaBe BCTyHHTb B JAEJO,
paccMaTpuBaeMoe apOUTPaXHBIM CyAOM, Ha JIOOOH CTaguu apOMTpakHOrO Ipolecca ¢
IpOLECCYaJbHbIMU TpaBaMU M OOS3aHHOCTSAMHU JIMIA, Y4YacCTBYIOUIETO B Jelie, B ILENAX
o0ecrieyeHHs 3aKOHHOCTH. 371eCh pedyb HJET O TeX Cilydasx, KOorja HpOKypop He sBIseTcs
UCTIIOM TIO JIeJy, a BCTyNaeT B YK€ HAYaThldi IPYTMM JIMIIOM apOUTpakHbId mpomecc. B
JTOKTpUHE TpolieccyanbHoro npasa u no ananoruu ¢ ['TIK P® (4. 3 crt. 45) M0OXHO TOBOPUTH O
Jlage MpOKYypOPOM 3aKIKOYEHUS MO Aelly. B 3ToM ciydae npOoKypop HaAelseTcsl BCEMH ITpaBaMHU
JMIAa, yY9acTBYIOLIETO B Jiene, yKa3aHHbIMU B cT. 41 AIIK P®, onHako HE MMeeT crenuaiabHbIX
IIPaB CTOPOH, yKa3aHHbIX B cT. 49 AIIK PO.

[TorHOMOYMS 1O Yy4YacTUIO B apOUTPaskHOM IpoLiecce IPOKYPOPBI PEATU3YIOT IOCPEICTBOM
IpeIbSABICHNS B apOUTPaKHbBIN CyJl UCKOB (3asiBI€HUN ), yKa3aHHbIX B 4. 1 cT. 52 AIIK P®.

[Tpokypop BIpaBe 0OpaTUTHCS B apOUTPaKHBIN CY/I:

- C 3agBJICHUSAMU OO0 OClapUBaHUM HOPMATHUBHBIX IPABOBBIX AKTOB, HEHOPMATHBHBIX
IIPABOBBIX AKTOB OpPraHOB TOCYJapCTBEHHOM BiacTH P®, opraHoB rocyIapCTBEHHON BIIACTU
cyObekToB P®, OpraHoB MECTHOTO CaMOYTpaBICHUS, 3aTParvBaIONIMX TIpaBa M 3aKOHHBIC
UHTEpEChl OpraHu3aluii ¥ rpaxaaH B cdepe NMpelnpUHUMATEIbCKOH M MHOM SKOHOMHUYECKOM
JIeSATEIbHOCTH;

- C HCKOM O TIpPU3HAHUU HEIEHCTBUTEIBHBIMU CJEJIOK, COBEPIIEHHBIX OpraHaMu
rocyapcTBeHHON BracTu P®, opranamu rocynapcTBeHHOW BiacTH cyObekToB PD, opranamwu
MECTHOIO  CAaMOYINpPAaBIECHUS, TOCYJAapCTBEHHBIMM W  MYHUUUNAIBHBIMH  YHUTAPHBIMU
NPEANPUATHIMH, TOCYJAAPCTBEHHBIMU YUPEKICHUSAMH, a TaKXKE HOPUANYECKUMHU JHMLAMHU, B
ycTaBHOM Kanutajue (poHae) KOTOpbIX ecTh jaousisd ydactus P®D, nons yuyactus cyobexktoB PO,
JI0JIs1 y4acTHsI MyHHLIMIIAIBHBIX 00pa30BaHUM;

- C HCKOM O MPHUMEHEHHH TIOCIEACTBUI HEICUCTBUTEIBHOCTH HUYTOXKHOM CIEIKH,
COBEPILUECHHONW OpraHaMH IOCYyJIapCTBEHHOM BiacTH P®, opraHamu rocyaapCTBEHHOW BIIACTU
cy0bexkToB PO, opranaMu MECTHOTO CaMOYTNpPaBJIEHUs, TOCY1apCTBEHHBIMU Y MyHHIIUIIATbHBIMU
YHUTAPHBIMU NPEAIPUATUSMHU, TOCYAAPCTBEHHBIMU YUPEKICHUSIMH, a TaKKe FOPUAMYECKUMU
JMIIaMH, B YCTaBHOM KamuTaje ((oHIE) KOTOpPbIX ecThb Jois yudactus P®, nons ydactus
cyObekToB PD, nons yyacTrss MyHUIIUIIATIBHBIX 00pa30BaHUA.

Ilo yxa3aHHBIM JenaM MpPOKypOp BIpaBe BCTYNHTb B JI€JI0, pPaccMaTpuBacMoe
apOUTpaKHBIM CYJIOM, Ha JI000M CTaguu apOUTPaXKHOTO TMpolecca C MPOLECCyaTbHBIMU
paBaMu 1 003aHHOCTSIMU JIUI[A, yYaCTBYIOLIETO B EJI€, B LEJIAX 00eCIeUeHNUs 3aKOHHOCTH.

[Tpokypop, oOpatuBLIHiics B apOUTPaXHBII CyJl, MOJIB3yeTCs MPOLECCYaTbHBIMHU IPaBaMU
U HECeT NpoleccyabHble 0053aHHOCTH UCTIA.

OTka3 mpokypopa OT NPEAbSBICHHOTO MM HCKa HE JIMIIAeT HMCTLA IpaBa TpeOOBaTh
paccMOTpEeHMs Jiena 10 CyHIECTBY, €CJIM UCTEL] y4acTBYET B JIEJI€.

4.7. Y4acTue rocy1apCTBEHHbIX OPraHOB, OPraHOB MECTHOTO
CaMOYTIPaBJICHUS U UHBIX OPTaHOB B apOUTPaXKHOM IpolLiecce

l'ocynapcTBeHHBIE OpraHbl, OpraHbl MECTHOTO CaMOYMPABJICHHUS W MHBIE OpraHbl BIPABE
00paTUTHCS ¢ NCKaMU WIIH 3asBJICHUSMH B apOUTPaKHBIN Cy B 3alTUTY ITyOJHMYHBIX HHTEPECOB.

NuctutyT ydactuss B Jielleé  TOCYJapCTBEHHBIX  OPraHOB, OPraHOB  MECTHOTO
CaMOYTIPaBJICHUS U MHBIX OPTAaHOB UMEET OINPEJICICHHOE CXOJCTBO C MHCTUTYTOM 3alllUTHI TIpaB
JIpYTUX JHI] B TpaxAaHCKOM mpoiecce Ha ocHoBaHuu cT. 46 I'TIK P®. Oxnako B ornuume oT
HEro B apOUTPaKHOM MPOIIECCE TOCYIaPCTBEHHBIE OPTaHbl, OPraHbl MECTHOTO CaMOYIIpaBICHUS
U WHBIE OPraHbl BIPaBE TOJNBLKO OOpPATHTBHCI C HUCKOM B apOUTPaXHBIA Cyd B 3alIUTy
TOCYJITapCTBEHHBIX U OOIIECTBEHHBIX MHTEPECOB B CIIydasX, MPEAYCMOTPEHHBIX (enepatbHbIM



3akoHOM. AITK P® He mpemycmaTtpuBaeT Takoi (popMbl ydacTusi, Kak gada 3akinroueHus. Kpome
Toro, oOpaiienue B ¢y obuieit opucaukiuu B nopsake ctT. 46 I'TIK PD umeert uensio npexne
BCEro 3alIUTy UHTEpPECOB APYyTux jui, a cT. 53 AIIK P® opueHTHpyeT B OCHOBHOM Ha 3allIUTy
nyOJMYHBIX WHTEPECOB, B TOM YHCJE BKIIOYAIOUIYI0 M 3alUTYy MpaB JIPYruX Jull (UCTIOB,
yKa3aHHbIX B 4. 4 cT. 53 AIIK PO).

To ectp mox monoxkenus cr. 53 AIIK PO moamamaer mpakTuuecku Jr000e ydacTue
rOCYJIapCTBEHHBIX OPTaHOB M OPraHOB MECTHOTO CAMOYIIPABJICHUS, CBSI3AHHOE C peaIM3alnel ux
KOMIIETEHIIMM W BIJIACTHBIX NOJHOMOuMi. IIpu 3TOM rocyngapcTBeHHBIE OpraHbl, OpIaHbl
MECTHOTO  CaMOYNpPAaBJIEHUS W MHBIE OpraHbl HE SABJISIIOTCS  HEMOCPEICTBEHHBIMH
BBITOIONPUOOPETATENSAMH 110 PEIICHUI0 apOUTPAKHOTO Cy/a, MOCKOIBKY MPEAbBICHHBIA UMU
WCK HaIlpaBJICH Ha 3amuTy MyOonudHbiXx mHTEepecoB. CornacHo 4. 4 cr. 53 AIIK P® 3ammra
nyOJMYHBIX HMHTEPECOB MOJXKET COBMACTh C 3alUTOW HHTEPECOB KOHKPETHOTO HCTIA Kak
YYaCTHHKA CIIOPHOTO MAaTEpUaIBLHOTO MPABOOTHOIICHUS (KOTOpBIM M OyJeT B JAaHHOM CIlydae
BBITOJIONIpHOOpETaTeieM B Cllydae YJOBJIETBOPEHHUS HCKa), OJHAKO MJis JAaHHBIX OpPraHOB
MPEABSIBICHUE HMCKA MOXET OBITh OOYCIOBJICHO TOJIBKO 3aIlMTOW WHTEPECOB TOCYNapcTBa W
oOrrecTBa.

JIto0o#t M3 TOCYAapCTBEHHBIX OPraHOB U OPraHOB MECTHOTO CAaMOYIPaBJICHUS MOMKET
BBICTYNIaTh B apOUTPaXHOM TMpoOlecCe€ Kak OOBIYHBINM CYOBEKT TpakJaHCKOro 00opoTa.
Hampumep, mo uckaMm, CBSI3aHHBIM C PEMOHTOM 3aHUMAEMOTO TIOMEIECHUS, MPUOOPETCHUEM
HEOOXOaUMOro s paldoThl O0OpPYIOBaHMS, WCHOIB30BAHUEM KOMMYHAIbHBIX  YCIYT,
MPUYMHEHUEM BpeJla UMYLIECTBY U Ap. B Takux ciaydasx COOTBETCTBYIOIIMI IOCYJapCTBEHHBIN
OpraH 3aHHMaeT MOJIOKeHHE OOBIYHOM CTOPOHBI B apOuTpaskHoM mporecce (cT. 44 AIIK PO).

Yka3aHHBIC OpPTaHBI BIPAaBE OOPATUTHCS B apOUTPAKHBIN CYJ C HCKOM IPHU YCJIOBHH, YTO
3TO:

- IPSAAMO TIPEAYCMOTPEHO (perepaibHbIM 3aKOHOM;

- BBI3BIBAETCS] HEOOXOAMMOCTBIO 3alTUTHI Iy OJIHMYHBIX HHTEPECOB.

B oOpamenun A0mWKHO OBITH yKa3aHO, B 4YEM 3aKJIIOYAETCSl HApyIICHUE ITyOJIMYHBIX
MHTEPECOB, MOCIYKHUBIIEe OCHOBaHUEM JJis 00pallleHus: B apOUTPaKHBIN CyI.

Opran, oOpaTUBIIHIACS B apOUTPaXKHBIA CYJI, MONB3YEeTCS MPOIECCYaTbHBIMUA TIPaBaAMH U
HECEeT IpolieccyalibHble 00513aHHOCTH UCTIIA.

OTka3 opraHa OT MPEIbSBICHHOIO WM HCKa HE JMIIAeT HCTIA MpaBa TpeOoBaTh
paccMOTpPEHMS Aelia M0 CYLIECTBY, €CJIM UCTELl yYacTBYET B JIeJIe, U:

- TOTTYCKAeTCsl TOJIBKO JI0 TPUHSATHUS apOUTPAXKHBIM CyJI0M PEUICHHUS 110 JeTy;

- MOXKET OBITh KaK MOJHBIM, TaK U YaCTHUHBIM;

- MIO/ITICXKHUT YTBEPKICHHUIO CO CTOPOHBI apOUTPAKHOTO Cy/Ia.

VYkazanubie B 4. 1 cr. 53 AIIK P® uckm ocBOOOXAEHBI OT YIUIATHl TOCYJApPCTBEHHOM
nonutiHbl. O MPUHATHH OTKa3a OT MCKa apOUTPaXKHBIA CyJ BBHIHOCHUT OMPEICIICHUE, MPH ITOM
orpezieNieHue JOHKHO OBbITh BIHECEHO apOUTPaXKHBIM CYJO0M U B Cllydae, €CH UCTEell, HeCMOTps
Ha OTKa3 MOMSHYTOT'O OpraHa OT HcKa, TpeOyeT pacCMOTPEHHsI JIea M0 CYIIeCTBY.

[IpencraBuTenbCTBO  OpraHOB TOCYJAPCTBEHHOW BIACTU W OpPraHOB  MECTHOTO
CaMOYIpaBIIEHUST B apOUTPaXHBIX CyJaX MOTYT OCYIIECTBISATh IO WX CICHHATLHOMY
MOPYYEHUIO TMOJBEIOMCTBEHHBIE MM OpraHbl M OpPraHM3allid, a TaKKe BBIIIECTOAIIUE [0
OTHOIIEHUIO K HUM OPTraHbl U OPraHU3AlMU YE€PE3 JUL, COCTOSIIMX B LITATE 3THUX OPraHOB U
opranuzanuii, n1ubo aaBokarbl. [loMHOMOYMS TakUX JHI[ JODKHBI OBITH TMOJTBEPKICHBI
JIOBEPEHHOCTBIO, BBIIAHHOW COOTBETCTBYIOIIUM OPTaHOM WJIM OpraHU3aLUECH.

4.8. JInna, conecTBYIOLME OCYIIECTBICHHUIO IPABOCY U

B cootBerctBuM co cr. 54 AIIK P® B apOutpaxxHOM Ipolecce Hapsiay ¢ JHUIAMHU,
YYacTBYIOLIMMHM B JieJIe, MOTYT YYacTBOBaTb HUX IPEACTAaBUTEIN U  COACUCTBYIOLIHE
OCYLIECTBJICHUIO NIPABOCYINS JIMIA - 3KCIEPTHI, CBUAECTENIH, IEPEBOIUMKH, IIOMOIIHUK CyAbH U
CeKpeTapb CyJeOHOro 3aceaHusl.



Jluta, conelcTByIONIME OCYHIECTBICHUIO TPABOCYHUS, - 3TO JIMIA, KOTOPhIE HE HMEIOT
IOPUIMYECKON 3aMHTEPECOBAHHOCTH B HCXOJE JeNa, COACHCTBYIOT YCTAHOBIIGHHIO HCTHHBI U
MOMOTAIOT Pa3pEeIICHUI0 eI IMyTeM IMPEIOCTABICHUS IO0Ka3aTeIbCTBEHHON HH(popManmu u
HUHBIM CIIOCOOOM.

OKcnepT - 93TO JHI0, O00JIaalolIee CHeHUAIbHBIMA 3HAHUAMH 10 KacaloIUMCS
paccMaTpuBaeMoro Jefia BOpocaM M Ha3HAuYE€HHOE CYJIOM JIJIsl Jaud 3aKJII0YCHHS B CIy4asx U B
HOpsJIKE, YCTAaHOBJIEHHBIX 3aKOHOM (cT. 55 AIIK P®).

Dkenept 00s13aH:

- 110 BBI30BY apOUTPAKHOTO Cy/a SIBUTHCS B CYI,

- 1aTh OOBEKTUBHOE 3aKJIIOUEHHUE TI0 MTOCTABIEHHBIM BOIIPOCAM.

DKcHepT UMEET MpaBo:

- ¢ pa3peleHus apOUTPa]KHOTO Cy/1a 3HAKOMUTHCS C MaTepUalaMu JIena;

- Y4aCTBOBAaTh B CY/ICOHBIX 3aCCIaHUAX;

- 33/1aBaTh BOMPOCHI JIMIIAM, yUYaCTBYIOIIUM B JIeJie, U CBUACTEIISIM;

- 3aSBJISITh XOJIATAHCTBO O MPEACTABICHUU MY JOIMOHATEIBHBIX MaTEPHAJIOB;

- OTKa3aTbCsi OT Jayu 3aKIIOYCHHs] [0 BOIPOCaM, BBIXOMSAIIMM 3a TMpeaebl ero
CICIMATbHBIX 3HAHWM, @ TAKXKE B CJIy4ae, €CIIH MPEACTABICHHBIC eMy MaTepHaIbl HEOCTATOTHBI
JUTSL TA9H 3aKJTFOUEHUSL.

DKCIepT HECeT YTOJIOBHYIO OTBETCTBEHHOCThH 3a Jady 3aBEJIOMO JIOKHOTO 3aKIIOUYCHUS
9KCIIEPTH3BI, O YEM OH MPEAYNPEKIACTCS apOUTPAXKHBIM CYIOM H JTAET MOIMHICKY.

CBuzerens - JIMIO, KOTOpoe B cOOTBETCTBUU cO cT. 56 AIIK P® pacnonaraer cBeneHusiMu
0 (pakTHUECKUX OOCTOATEIHCTBAX, UMEIOIINX 3HAYEHHE JIJIsl PACCMOTPEHHS JIea.

CBumerenb 00s13aH:

- 110 BBI30BY apOUTPaKHOTO CyJa SBUTHCS B CYI;

- cOoOOUIUTh apOUTPAKHOMY CYIdy CBEIEHHS MO CYIIECTBY paccMaTpUBAeMOTO Jiena,
KOTOpbIE U3BECTHBI €My JIUYHO, U OTBETUTH HA JOMOJHUTEIbHBIE BOMPOCH apOUTPAKHOTO Cyia
U JIMII, YYaCTBYIOIIUX B JIEJI€.

CBugerenb UMEET MPaBO:

- Ha BO3MEIICHHE PACcXO0/I0B, CBSI3aHHBIX C BHI30BOM B CY/I;

- IOJIyYeHHE JICHE)KHOM KOMIIEHCALlUU B CBSI3U C TIOTEPE BpeMeHHU.

He nomyiexxaTt nonpocy B KauecTBE CBUACTEICH:

- CyIbHM U UHBIE JIMIIA, YYaCTBYIOIUE B OCYILIECTBICHUHU MTPABOCYAMsI, 00 0OCTOATENbCTBAX,
KOTOpPBIE CTAJIM UM U3BECTHBI B CBSI3U C YYaCTHEM B PACCMOTPEHUU JIETIa;

- IPEJICTABUTEINN 10 TPAKJAHCKOMY M MHOMY JIelTy - 00 00CTOSTeNbCTBAX, KOTOPBIE CTAIU
UM U3BECTHBI B CBSI3U C UCIIOJIHEHUEM O0S3aHHOCTEH MPEICTaBUTEICIH;

- JIMLa, KOTOpPBIE B CHIIY NMCHUXMYECKHX HEJOCTATKOB HE CIIOCOOHBI MPAaBUIBLHO MOHUMATh
(dakThl U JaBaTh O HUX MMOKA3aHUS.

HukTo He 00s13aH CBHIIETEILCTBOBATH MPOTHB CEOsl CaMOTro, CBOETO CYIpyra M OJM3KUX
POJICTBEHHUKOB, KPYT KOTOPBIX onpeensercs heaepaabHbIM 3aKOHOM.

CBueTenb HeCeT YroJOBHYIO OTBETCTBEHHOCTh 3a J]auy 3aBEJOMO JIOXKHBIX MMOKa3aHUM, a
Tak)Ke 3a OTKa3 OT Jaud MOKa3aHUH, 0 4eM OH MPEeAyNpeKIacTcss apOUTPaKHBIM CYJIOM U JaeT
MOJIITUCKY .

[TepeBoquuK - TUI0, KOTOPOE CBOOOIHO BIAJEET S3BIKOM, 3HAHHE KOTOPOTO HEOOXOAMMO
JUIsL TIEpEBOJIa B MPOLIECCE OCYIIECTBICHUS CYJIONPOU3BOJCTBA (JIULIO, BIIAJCIONIEE HAaBbIKAMU
CypIOIIepeBO/ia), U MPHUBJICUYECHO apOUTPAKHBIM CYJIOM K YYacCTHIO B apOUTpaKHOM Ipoliecce B
CIy4dasix ¥ B IOPSIKE, MPETYCMOTPEHHBIX 3aKOHOM, B COOTBETCTBUH CO CT. 57 AIIK P®.

Jluma, ydacTByrolye B Jieie, BIPaBe MPEIIOKHUTH apOUTPAKHOMY Cydy KaHAHIATYPHI
nepeBoquuka. VHble ydacTHUKHM apOUTpaKHOTO TMpoliecca HE BIpaBe MPUHMMATh Ha cels
00s13aHHOCTH TIEPEBOUMKA, XOTsI ObI OHU U BIIAJICNIM HEOOXOIMMBIMHE JIJIsl TIepeBoja si3pikaMu. O
MPUBJICYCHUH MEPEBOTYMKA K YUACTHIO B apOUTPaKHOM Ipoliecce apOUTPaXKHbIA CyJl BHIHOCUT
onpeieTICHuE.

[TepeBogunk o0s3aH:



- 110 BBI30BY apOUTPaKHOTO CyJa IBUTHCS B CYJ;

- MIOJIHO, TIPABUJIbHO, CBOEBPEMEHHO OCYILIECTBIIATH IEPEBO/.

[IepeBogunk umeer npaso:

- 3371aBaTh MIPUCYTCTBYIOIINM IPU NEPEBOE JIULIAM BOIIPOCHI JJIs1 YTOUHEHUS IEPEBO/IA;

- 3HAKOMMTHCS C MPOTOKOJIOM CyIeOHOIro 3aceJaHusl WM OTAENIbHOTO MPOLECCYalbHOTO
JEHUCTBUS,

- IeJIaTh 3aMEYaHHUs 110 MTOBOAY IIPaBUIIBHOCTH 3aIIMCH IIEPEBOAA.

[lepeBoguMK HECET YroJIOBHYIO OTBETCTBEHHOCTH 32 3aBEJOMO HENPABUIIBHBIA MEPEBOM, O
YeM OH IPEeayNpexIaeTcsl apOUTPaXKHBIM CYJIOM U JAET MOAMMUCKY.

B moaroroBke nema k cyaeOHOMY pa30OHpaTENbCTBY MO TMOPYYEHHIO CYAbH MOXET
y4acTBOBaTh MOMOIIHUK CYJIbU, KOTOpPHIH, B cooTBeTCTBUU co cT. 58 AIIK P®, otHOCHTCS K
JULAM, COJICUCTBYIOIIMM OCYUIECTBICHHIO IpaBocyus. [IOMOIIHMKM AEHCTBYIOT Ha OCHOBE
[lonoxxeHnss o0 TOMOIIHUKE CyJIbU apOUTpaxHOro cynaa, yTBepxkaeHHoro IIpukazom
ITpencenarens Briciero Apoutpaxuoro Cyna P® ot 4 nexabps 2002 r. N 61. CornacHo ctatbe
58 AIIK P® noMmourHuK Cyapd OKa3bIBa€T COJACUCTBUE CYyJIbE€ B OpraHM3alluu CyaeOHOTO
mporecca, €ro  IJIaHHUPOBaHUHM, B OpraHU3alldd  TMPOBENEHUs  coOeceloBaHUS U
IIPEABAPUTEIILHOIO 3aCEAAHNS, COBEPIIAET UHBIE IEUCTBUS, CBA3aHHBIE C OKA3aHUEM COACUCTBUSA
Cyllbe B MOATOTOBKE JeNia K cyJeOHOMY pa30upaTenbCTBY, B TOM Uncie HHOOPMUPYET CYIbIO O
HaJIMYUU JIOKA3aTeNbCTB HAAJIEXKAILEro M3BEUICHMs JIMI, YYacTBYIOIIUX B jene, o0 ux
XO0JIaTaliCTBaX U 3asBJICHUSX, CBA3aHHBIX C OpraHU3alMEeN mpouecca U ABUKEHUEM JIeNa, a TAKKE
UHQOPMHPYET JIUI], yUYACTBYIOUINX B JIeJe, M UX MPEICTABUTEICH O PEKBU3UTAX apOUTPAKHOTO
cyla u MHPOPMAIIMOHHBIX pecypcax, U3 KOTOPBIX OHU MOTYT MOJYyYUTh CBEIACHHS O ABMKECHUU
nena <7>.

<7> IloctanoBnenue [lnenyma BAC PO ot 20 nexabps 2006 r. N 65 "O noaroroske aena
K CyZIeOHOMY pa30uparenbCcTBy'.

[Ipu >TOM HEOOXOAMMO UMETH B BUAY, YTO B cuiy 4. 4. 1 u 3 cr. 58 AIIK P® nomourxuk
CY/ZIbM HE BIIPABE BBINOJIHATH (PYHKIUH 110 OCYILIECTBICHUIO TPABOCYIUSI U COBEPILATH JIeHCTBHUA,
BJIEKYyII[ME 3a cOOOW BO3HMKHOBEHHE, N3MEHEHHUE JIN0O MpeKpalleHue MpaB Win 00sS3aHHOCTEH
JIM1I, YYacTBYIOIIMX B JieJie, U APYTUX YYACTHUKOB apOUTPaXKHOTO Ipoliecca.

[ToMOUTHUK CyIbU UMEET MPaBO BECTH MPOTOKOJ CyJEOHOTO 3aceaHts U COBEPILATh NHbIE
npoleccyaiabHble JIeHCTBUA B CllydasiX U B MOPSJKE, KOTOpPbIE NPEAyCMOTPEHbI HACTOSIIUM
Konexkcom P® (u3ywyarb nNOCTyNHMBIIME CYJIb€ MWCKOBBIE 3asBICHUSA, >KajJoObl, BHOCHUTH
IpeUIoKeHHs 00 MX BO3BpAILlEHUH, IPUHATUH K IPOU3BOJICTBY, OCYILIECTBIISATH [10100p 3aKOHOB
Y HOPMAaTHBHBIX aKTOB U T.J.).

[ToMoIHUK CybM HE BIpaBe COBEpLIATh JEHCTBUS, BIEKYyIUE 3a cO00 BOZHUKHOBEHUE,
M3MEHEHUe 00 MpeKpallleHue NpaB Wik 00s13aHHOCTEN JIMII, yYaCTBYIOIIMX B JAele, U IPYruX
YYaCTHMKOB apOUTPa)kHOTO Ipolecca.

Cexkperaps cynebHoro 3aceqanus (4. 4. 4 u 5 cr. 58 AIIK PO):

- BEJIET IIPOTOKOJI CyIeOHOTO 3aceAaHus;

- TIPOBEPSIET SIBKY B CYJ JIUI, KOTOPHIE TOJHKHBI Y4acTBOBAaTh B CyJcOHOM 3aceJaHWu IO
HOPYYEHHUIO NIPEJICEeNaTEIbCTBYIOIIETO.

Cekpetapb 00513aH MOJIHO U MPAaBUIBHO U3J1araTh B MPOTOKOJE ACUCTBUS U PELIEHUs Cyaa,
a paBHO JAEUCTBHs yYaCTHMKOB apOMTPa’KHOTO MIpoIlecca, UMEBIINE MECTO B XOJ€ CyAeOHOro
3acenanus. [lomrumo nepedrcieHHbIX MOJHOMOYMM ceKpeTapu CyAeOHBIX 3acelaHuii BO MHOTHX
CyJax BBIAAIOT MCIOJHUTEIbHBIC JIMCTBI, a TaKKe OTBEYaloT 3a JeJoNpou3BOACTBO. B
YaCTHOCTH, B MX OOSI3aHHOCTH BXOAWT (OPMHPOBAHWE MATEPUAIOB JIeJla B COOTBETCTBUHU C
UHCTpYKLIMeH o nenonpousBoacTBe. CekpeTapu OTBEYalOT 3a CyJaeOHOE H3BEIICHUE JIMIL,
y4acTBYIOUIMX B JI€JI€, MHBIX YYACTHUKOB MPOIIECCA, 33 CBOEBPEMEHHOE HHPOPMUPOBAHUE CYIbU
0 HaJMYUM UM OTCYTCTBHM YBEJIOMIICHUS, CBUJETEILCTBYIOIIETO O HAUIeXkKAIlEM U3BEIIEHUH, U
np. JlOJKHOCTHBIE HHCTPYKIUH CEKpeTaps CyAeOHOr0 3acelaHusl ONPEEIISIOT €ro MOJIHOMOYHS,



npaBa 1 00s3aHHOCTH. Ho, Tak e Kak ¥ MOMOIIHYK CyAbH, CEKpEeTaph CyaeOHOT0 3acelaHus He
UMeeT IpaBa COBEpINATh JAEHCTBHS, BIEKYILIHEe 3a cO00l BO3HMKHOBEHHME, M3MEHEHHE JHO0
IpEeKpalleHue NpaB UM OOA3aHHOCTEH JIMI, yYacTBYIOIIMX B Jiel€, U JPYIrMX Y4YacCTHUKOB
apOUTpa)KHOTO Tpoliecca <8>.

<8> KommMmeHTapuii Kk ApOuUTpaxHOMY TpOIEeCCyalbHOMY KoJzekcy Poccuiickoit
Oeneparun (nocrarerinsiit) / [lox pexn. I[1.B. Kpamennnnukosa. M.: CraryT, 2007.

4.9. IloHsATHE U BUABI IPEACTABUTEILCTBA.
OrpanuyeHus npaBa ObITh IIPEJCTABUTEIEM

NucTUTYT CcyAaeOHOrO  TPEJICTaBUTEILCTBA -  COBOKYIHOCTH  IMPABOBBIX  HOPM,
pEryIupyIomux 0coOble MPAaBOOTHOIICHUS MEXKIy JHMIIOM, YYacTBYIOIIUM B Jeje, M €ro
MPEJICTAaBUTEIIEM, B PaMKaX KOTOPBIX CyJeOHBIA MPEICTaBUTEINb B MpeaeaxX MpeaoCTaBICHHBIX
eMy HOJIHOMO‘II/Iﬁ COBepIHaeT HpOLICCC}’EU'H:HLIC I[CI‘;ICTBHSI OT MUMCHU U B I/IHTepecax
MPEJICTaBIISIEMOT0 UM JIMIA (JOBepUTENis). JJaHHBI HHCTUTYT ONMPEesICH TOJ0KESHUIMH TJIaBbI 6
AIIK P®.

HpCI[CTaBI/ITCJ'H)CTBO - OTO OCATCIBbHOCTH HpeILCTaBI/ITGHH, OC}’HICCTBJ'IﬂCMafl OT HUMCHH
NPECTaBISIEMOTO C IENbI0 TOOUTHCS /Il HEr0 HauOoJjiee OJarompHsITHOTO PEIICHUS, a TaKkKe
IJId OKa3aHUA eMy IIOMOIIIN B OCYIIICCTBJ'IGHI/II/I CBOHX HpaB, HpeILOTBpaHIeHI/Iﬂ nux HapymeHI/m B
nporecce M OKa3aHUsi apOMTPaKHOMY CYAY COJCHCTBHS B OCYIICCTBICHUH IPABOCYIUS IO
JieJIaM, OTHECEHHBIM 3aKOHOM K €T0 BEJICHHUIO.

[IporeccyanbHble NeiicTBUS W OOS3aHHOCTH, BO3HUKAIONIME B peE3yJbTaTe yd4acTus
MPEJICTABUTEIIS B CyIONIPOU3BOICTBE, MPUHAIICIKAT HEMIOCPEACTBEHHO €T0 IOBEPUTEITIO.

B 3aBHCMMOCTH OT FOPUIAMYECKONW 3HAYMMOCTH BOJICH3BSIBICHUS TPEACTABISIEMBIX JIUI
Pa3IUYAOT CIICAYIONINE BUIBI PEACTABUTEILCTRA!

- 10OpOBOJILHOE TMPEICTABUTEIBCTBO - BO3HUKAET TOJBKO TMPH HAJMYUU Ha 3TO
BOJICU3BABIICHUA Hpe)ICTaBJ'IﬂCMOFO;

- 3aKOHHOE TIPEICTAaBUTEIBCTBO - BO3HUKACT HE3aBUCUMO OT COTJIACHS U BOJICH3bSBICHHS
MPEJICTaBIISIEMOT0, B CHITY 3aKOHA.

JIoOpOBOJIBHOE TPEACTABUTEIILCTBO B 3aBUCUMOCTH OT XapaKTepa OTHOUICHUH MEXIy
MIPEJICTABISIEMBIM U TIPEJCTABUTEIIEM TIOPA3ICTISCTCS Ha:

- IOTOBOPHOE TMPEJICTABUTEIBCTBO - BOZHUKACT Ha OCHOBE JIOTOBOPHBIX OTHOIICHHIA MEXKTY
Hpe)ICTaBJ'ISIGMBIM nu HpeILCTaBI/ITeﬂCM (0] Hpe)ICTaBI/ITeJ'[I)CTBe B ap6I/ITpa)KHOM CYI[C;

- OOIIECTBEHHOE TPEACTABUTEIHLCTBO - BOZHUKAET HA OCHOBE WICHCTBA IMPEICTABISEMbBIX
rpamz[aH B O6HICCTB€HHI)IX 06T)€I[I/IHCHI/I$IX, KOTOpLIG B CI/IJ'Iy YCTaBa 0651321HI)I OKa3bIBAaTh CBOUM
YJIeHaM MTPABOBYFO MIOMOIIIb.

CY6T)CKTaMI/I HpeI[CTaBI/ITeJ'II)CTBa SABIIAKOTCA Hpe)ICTaBI/ITCJ'IB n HpeHCTaBHﬂGMBIﬁ.

[IpencraBnsieMbIMH JIMIIAMHU  SIBIISIIOTCSI:  CTOPOHBI, 3asSBUTCIN W TPEThH JIMIA, JIMIIA,
oOparmaroryecss B CyJ 3a 3alllUTON MpaB, CBOOOA M OXpaHSEMBIX 3aKOHOM HHTEPECOB IPYTHX
JIMII WIM BCTYHAIOIIME B TPOIECC JJIS JIaud 3aKJIFOYCHUS 10 OCHOBAaHUSM, YCTAHOBJICHHBIM
3akoHOM. MMu MoryT OBITh (pU3MYECKHEe W IOPUIUYECKHE JIUIA, TOCYJapCTBEHHBIC OpTaHBI,
OpraHbl MECTHOTO camoympaBiieHus. [IpeacTaBisieMbiM MOXKET OBITh KaK JEECIIOCOOHOE, TaK H
HEJIESCIIOCOOHOE JIUIIO.

[IpencraButeneM MOXET OBITH JEECIIOCOOHOE JIMIIO C  HAUICKAIIUM  00pa3om
Oq)OpMJ'IeHHI)IMI/I nu HOI[TBep)KI[eHHLIMI/I ITIOJIHOMOYUIAMU.

[IpencraBuTenssMu HENEECIIOCOOHBIX TPaXKIAH SIBISIOTCS WX 3aKOHHBIC TPEACTABUTEIH:
pOI[I/ITeJ'II/I, YCI)IHOBI/ITGJ'H/I, 0H€KYHI)I U IIOIICYUTECIIN, KOTOpI)IC MOFYT HOpy‘II/ITB BCACHUC Jcj1a
JIpyroMy U30paHHOMY UMM MPEICTABUTEIIO.

Hpe)ICTaBI/ITCJ'DIMI/I rpamnaH, B TOM 4YHUCIIC I/IHI[I/IBI/I)IyaJ'H)HBIX Hpe[[HpI/IHI/IMaTeJIeﬁ nu
OpraHu3aliii, MOTYT BBICTYNaTb B apOUTPAKHOM CyJie aJBOKaThl W WHBIC OKAa3bIBAIOIINE
IOpI/II[I/I‘-IGCKYIO IIOMOIIIb JINIIA. K uHBIM Jmnam, Haan/IMep, OTHOCSAT IOpI/ICTOB, pa60TaIOHII/IX B



IOPUAMYECKUX OIOpO, HMHIUBUAYAIbHBIX MPEANpPUHUMATENEH, OKa3bIBAIOIIMX IOPUANYECKUE
yCIIyTH, U JIp.

Jlena opranu3anuii BeAyT B apOUTPAKHOM CyJIe MX OpPTaHbl, ICHCTBYIOIINE B COOTBETCTBUU
c (¢enepaqbHbIM 3aKOHOM, WHBIM HOPMAaTHBHBIM IPaBOBBIM aKTOM MWJIHM YYpEAUTEIbHBIMU
JNOKyMEHTaMHu opraHuzanyii. OT UMEHH JTUKBUAMPYEMOW OpraHW3aluu B apOUTPaXKHOM CyIe
BBICTYTAET YIOJIHOMOYEHHBIM MTPEICTaBUTEINb JIUKBUIAIMOHHON KOMUCCHUH.

B cootBerctBum co cr. 60 AIIK P® mpencraButensMu B apOUTPaXHOM CyJZle HE MOTYT
OBITh:

- CyIbH;

- CJIeI0BATEIH;

- IPOKYPOPBHI;

- IOMOIIIHUKH CYJIeH;

- pabOTHHKY ammapara Cy/a;

- JMIa, He 00JIafarolye MOJHOW J1eeclioCOOHOCThIO MO0 COCTOSIIME MOJ ONEKOM WM
MOTIEYUTEIHCTBOM.

4.10. ITomaomouwnst ipenctasurens. OdopmiieHHe, TOATBEPKICHUE
Y TIPOBEPKa ITOJIHOMOYHI TIPEICTABUTEIS

[TockonbKy mpeAcTaBUTENN B apOUTPaKHOM IMPOLIECCE COBEPLIAIOT MPOILECcCyaTbHbIE
JEHCTBUS OT MMEHU M 10 MOPYYEHUIO YIOJTHOMOUYMBIIUX HMX JIUI], TO, COOTBETCTBEHHO, 00bEM
MIOJIHOMOYMM MOBEPEHHOTO OINPENENSIETCS MPOLECCYyaIbHbIM MOJI0KEHUEM JTOBEPUTENA: MCTLA,
OTBETYMKA, TPEThEro JiMia 0e3 caMOCTOSATENbHbIX TpeOoBaHMIl U T.1. Bmecte ¢ Tem o0beM
MIOJIHOMOYMI MPEJCTABUTENS ONPEAEIIAECTCA U TEM, KaKMEe MMEHHO U3 ITOJIHOMOYNHN, UMEIOLINXCS
y IOBEpUTES], EMY ObUIM NEPEIaHBbl.

Takum o0pazom, 00bEM MOJHOMOYMH MPEACTABUTENS 3aBUCUT OT ABYX (PAaKTHUYECKUX
OOCTOATENLCTB: 00bEeMa TOJHOMOYHMH JOBEPHUTENs] M OT TOro, KaKUMHU MOJHOMOYHSIMH
JIOBEPUTEINb HAJICIINAI IIOBEPEHHOTO.

[TorHOMOYMS IPEICTABUTEIS 110 CBOEMY COJCPKAHUIO ACTATCS HA OOIIME U CHIeUaIbHbIE.

OO1u11e MOJIHOMOYHS - 9TO TaKUe NPOLECCyaIbHbIC AEHCTBUS, KOTOPBIE BIIPaBE COBEPILIATh
110001 MpencTaBUTENb, BHICTYNAsi OT UIMEHU JOBEPUTEIIS, HE3aBUCHMO OT TOTO, OTOBOPEHBI JIH
OHHM B JOBEPEHHOCTH.

K ux 4nciay OTHOCSTCS OJHOMOYMS 110 3HAKOMCTBY C MaTepHallaMy Jieja, CHATHIO KON
C MAaTepUaioB JIela, 3asBICHHUIO OTBOJAOB, IIPEICTAaBICHHUIO JOKA3aTEIbCTB, YYacTHIO B
UCCIIC/IOBAaHUM JIOKA3aTeIbCTB M MHBIC, CBSI3aHHBIE C BO3MOXHOCTBIO y4acTHsl B apOUTPaKHOM
nporecce (cT. 41 AIIK PO).

CrienpanbHble MOJHOMOYMS - 3TO TaKWE€ INOJHOMOYMS, KOTOpBIE NPEACTAaBUTEIb BIIpaBe
COBEpILAaTh TOJBKO NMPHU YKa3aHUM HA HUX B JIOBEPEHHOCTH WJIM MHOM JIOKYMEHTE (Hampumep,
JIOTOBOPE MOPYUYEHUSI, ar€HTCKOM JJIOTOBOPE).

K unciy crnenumalibHbBIX MOJHOMOYMH OTHOCHUTCA, MPEXIE BCEro, BO30YyKIECHUE Jiena B
apOUTPa)KHOM CyJI€ TpEICTaBUTEIEM, KOTOPOE€ BO3MOXKHO TOJBKO NpPU HAJUYUU Y HETrO
noBepeHHocTd. Ha ocHoBanuu m. 5 c1. 126 AIIK P® cyaps oTka3plBaeT B NPUHATHH UCKOBOTO
3asIBJICHHUS, €CIIM 3asIBJICHUE TIOJIMCAHO JIMIIOM, HE HUMEIOILIUM IIpaBa MOJAINNCHIBATH €TO0.

Jlpyrue crneuuaibHble IOJIHOMOYHMS, HPaBO Ha COBEPLICHHE KOTOPBIX JOJIKHO OBITh
CIEIIMAJIbHO OIOBOPEHO B JIOBEPEHHOCTH MJIM MHOM JOKYMEHTE, yka3aHbl B cT. 62 AIIK P®. K
UX YUCILy OTHOCSITCS: TIOJHOMOYHMS Ha MOANKCAHUE MCKOBOTIO 3asBJICHMS M OT3bIBAa Ha MCKOBOE
3asBIICHHE, 3asABICHUA 00 OOeclieueHuH HcKa, repeaady jaeia B TPETeUCKUN Cy[, TONHBIA Ui
YACTUYHBIM OTKa3 OT MCKOBBIX TpeOOBaHMH M NpPU3HAHUE HCKA, U3MEHEHHME OCHOBAHUS WM
npeaMeTa HCKa, 3aKIIOYeHHE MHUPOBOTO COTJIALICHHS W COMJIAIICHUS MO (HaKTUYECKUM
00CTOATENBCTBAM, NIepeady CBOUX IOJIHOMOYMHI MPEICTABUTEINS IpyroMy JHIy (TiepeoBepue),
a TaKKe NpaBO Ha TMOANMCAHME 3asABICHHUA O TEPECMOTpe CyIeOHBIX AaKTOB IO BHOBb



OTKpBIBIIMMCSI  O0OCTOSTENbCTBAM, OOXaloBaHUWE CYJEOHOro akra apOUTPa)XKHOro CyAa,
MOJIyYEHUE IPUCYKICHHBIX JEHEKHBIX CPEICTB WJIM NHOTO UMYIIECTBA.

CnenyeTr UMeTh B BUJly, YTO B apOUTPa’kHOM MPOIIECCE MPHU OCYIIECTBICHUN Ba)KHEHIINX
pacTlopsiAUTEIbHBIX JIEHCTBUN 3aKOHHBIC MPEJICTaBUTENU JHOO OpraHbl IOPUAMYECKOrO JIHIA
00s13aHbl COOJII0/IaTh OIPAaHUYEHHUS, YCTAHOBJIEHHBIE HE TOJIBKO JIOBEPEHHOCTHIO, HO U B 3aKOHE,
MHBIX TIPABOBBIX AKTaX M YUPEAMUTENbHBIX JOKyMeHTax. Hampumep, npu 3aKiat04€HUN MUPOBOIO
COIJIAllIEHUs], CBSA3aHHOIO C OTKAa30M OT MMYIIECTBEHHBIX MpaB, B OTAEIbHBIX CIydasX MOKET
OBITh HEOOXOAMMBIM TIOJYyYEHHE COTJIacusi OpraHa, YIOJHOMOYEHHOTO Ha YIIpaBJICHUE
UMYILECTBOM, JINOO cOOpaHusl aKIIMOHEPOB, COBETA AUPEKTOPOB, MHOTO KOJIJIETHAIBHOIO OpraHa
yIpaBJiI€HUSI.

Cratess 61 AIIK P® ycranaBiauBaeT nNOpAAOK OQOPMIIEHHS M IOJATBEPKICHUS
MOJITHOMOYMH NPE/ICTABUTEIS.

[TonHOMOYMS NpeacTaBUTENEH TOATBEPKIAOTCS:

1) pykoBOAMTENSIMU OpraHM3alMi - JOKYMEHTaMH, YIOCTOBEPSAIOIIMMU HUX CIyKeOHOe
MIOJIO’KEHUE, a TAKXKE YUPEIUTEIbHBIMU U UHBIMU JTOKyMEHTaMH (KOIHMH IIPOTOKOJIOB COOpaHUi
yupeauTeneil, y4aCTHUKOB IOPHUIWYECKHUX JIUL, BBIMHCOK M3 MPUKA30B PYKOBOISALIUX OPIaHOB
opraHu3zanuii 006 n30paHNy WIK Ha3HAYEHUH TPaXXTaHUHA PYKOBOIUTEIIEM OpTaHU3alllN);

2) 3aKOHHBIMHU TPEJACTABUTENSAMU - JOKYMEHTaMH, YJOCTOBEPSIOUIMMH HUX CTaTyC H
MOJITHOMOYHS. A UMEHHO:

- poAMTENr BIIPaBE MPEAOCTAaBUTh CYJy IOKYMEHTHI, MOATBEPKAAIOIINE MX POJCTBO C
IPEJICTaBISIEMBbIM UMU JIMIIOM, YYaCTBYIOIIUM B JieJ€, - NAaCIOPT, METPUKHU, COOTBETCTBYIOIINE
JIOKYMEHTBI, BbIJaHHbIE OPraHaMU 3allUCH aKTOB IPaXIaHCKOTO COCTOSIHHUS;

- YCBIHOBUTENIH MOTYT MPEACTABUTH CyAy KOIHUIO BCTYNHBILETO B 3aKOHHYIO CUIIY PELLIEHUS
cyna o0 yCTaHOBJICHHH YCBHIHOBJICHHUS (yIOUYEpeHHUs1) peOeHKa, COOTBETCTBYIOIINE AOKYMEHTHI,
BbIJIaHHBIE OPraHaMU 3aIIMCH AKTOB IPaXKAAHCKOTO COCTOSHUS;

- OMEKYHbI U MONEYUTENH BIpaBe MPEAOCTABUTh Cy1y KOINWU PEUICHUH OPraHOB ONEKU U
IIOTIEYUTENIBCTBA, B COOTBETCTBUU C KOTOPHIMM OHM Ha3HAYEHBI ONIEKYHAMU WJIN IONEYUTENIMU
MIPEACTABIISIEMBIX UMH JIUL, YYAaCTBYIOIUX B JEIIE;

3) amBokaTamMu - B COOTBETCTBHM C (peepalbHBIM 3aKOHOM (OpJep Ha HCIOJHEHHUE
MOpPYYEHUSs, BbIJaBAEMbIil COOTBETCTBYIOIINM aJBOKaTCKUM 00pa3oBaHUEM, TOBEPEHHOCTb);

4) npyruMu TpeACTaBUTENSIMU - JIOBEPEHHOCTHIO, BBIAAHHOM M O(OpMIICHHOH B
COOTBETCTBUU C (elepaiabHbIM 3aKOHOM, a B CIydasx, MPEeIyCMOTPEHHBIX MEXAYHapOIHBIM
noroBopoM P® unu genepaibHbIM 3aKOHOM, - HHBIM JIOKYMEHTOM.

JIoBepeHHOCTh OT UMEHU OpraHHU3alliH J0JKHA ObITh MOJINUCAaHAa €€ PYKOBOIUTENIEM WU
VUHBIM YIOJHOMOYEHHBIM Ha 3TO €€ YYpPEAUTEIbHBIMH JOKYMEHTaMH JIMIOM U CKpeIlieHa
[1€YaThIO0 OPraHU3aLUH.

IIpu pemeHun Bompoca O JOMYCKE B IPOLECC MNPEICTAaBUTENS CyJ OLEHUBAET P
00CTOATENLCTB, 3 IMEHHO:

- TPEACTABICHBl JIM JIMIIOM HEOOXOMUMBIE JIOKYMEHTHI B MOJATBEPXKIECHUE CBOUX
ITOJTHOMOYMIA;

- COOTBETCTBYIOT JIM TPEICTABICHHBIC JOKYMEHTHl TpeOOBAHUSAM, YCTAHOBJICHHBIM
ApOUTpaKHBIM MPOIIECCyalTbHBIM KOJIEKCOM U IPYTUMU (eiepanibHbBIMU 3aKOHAMU;

- pacupoCTpaHsAI0TCA JIM Ha JaHHOE JIMLO 3aIPEThl Ha NIPEACTAaBUTEIBCTBO, YyCTAHOBJICHHbIE
JUISL OTJIEIBHBIX CIIy4YaeB MPEACTaBUTEIbCTBA.

Ecnu apOuTpakHblil CyJ MPUAET K BHIBOY, YTO MPEACTABUTENh HE MOXKET OBITh JIOIMYIEH
K y4acTHIO B CyJIcOHOM 3acelaHuH, TO B COOTBETCTBHH cO cTaThed 63 AIIK PD apOutpakubIi
CyJl BIIpaBe OTKa3aTh B MPU3HAHUH MOJHOMOYUM JIMIIa HA yYacTHE B JIeJIe, Ha YTO YKa3bIBaeTCs B
IIPOTOKOJIE CYZIeOHOTO 3aceAaHuUs.

I'nmaBa 5. JOKA3BIBAHUE U JIOKA3ATEJIbCTBA B APBUTPA’KHOM ITPOLECCE

5.1. IlonsiTre MOKa3bIBaHUS B apOUTPaKHOM TIpOIIecce.



Ilens u cTaguu

JlokaspiBaHWe B apOUTPAKHOM TIPOIECCE - JIOTUKO-TIPAKTUYECKas NEATEIbHOCTh JIUII,
Y4acTBYIOUIMX B JIEJIe, a TAK)KE CyJa M0 YCTAHOBJICHHUIO HATHYMUS WM OTCYTCTBUS (PAKTUUIECKHUX
00CTOSITENILCTB, UMEIOIINX 3HAUEHHE IS TPaBUIIBHOTO pa3pelIeHus 1ena <9>.

<9> ApOutpaxkusiii mporecc: YueOuuk s By3oB / Ilox pen. M.K. TpeymHukoBa. M.:
['oponen, 2003.

Jloka3bIBaHHE B apOUTPAKHOM IPOIECCE MOXKHO TMOAPA3/ICIUTh Ha JIBa BUA:

- TOKa3bIBaHUE OTHOCHUTEIHHO BCETO JIETa;

- IOKa3bIBAaHUE OTHOCHUTEIBHO OT/ICIBHBIX IOPHIUYECKUX (DAKTOB.

B ropuauueckoil Jnureparype pacnpOCTPAHEHHBIM IOHATHEM CTagud JOKa3bIBaHUS
sBisieTcss  caenyomee. CTaauu - 3TO OINpEIeNICHHbIE MOCIEIOBATEIbHBIC MPOIECCYyalbHbIC
JeCTBUS CyObEKTOB JIOKa3bIBaHUS, B3aMMOCBSI3aHHBIE CO CTAIMSIMH apOUTPAKHOTO TTpOIecca.

OCHOBHBIE CTAJIH:

1) ompenenenue nmpeaMeTa JOKa3bpIBAHUS T10 JIEITY;

2) cobupaHue T0Ka3aTeIbCTB (BBISBICHUE I0KA3aTEILCTB, UX COOMPAHKE U TIPEACTABICHUE
B CyI);

3) uccrenoBaHue I0Ka3aTeNbLCTB B CYJIC;

4) olieHKa 10Ka3aTeIbCTB.

5.2. IlonsiTve mpeaMeTa JOKa3bIBAHMUS.
®DakxThl, HE MOAJIeKAIINE JOKA3bIBAHUIO

B ropummueckoit nuTepaType CyLIECTBYIOT [BE€ TOYKHM 3pEHHs TMOHHMAHHS TpEeAMETa
AOKa3bIBaHUSA: B Y3KOM IIOHUMAHHUHU - 3TO O6CTO$IT€JII>CTBa MaTCpruaJIbHO-IIPABOBOTO XapaKTEpa, B
HIMPOKOM TIOHMMaHUU B NpEAMET JO0Ka3blBaHUS IMOAJIEKAT BKIIOYEHHIO BCE OOCTOSITENIbCTBA,
HMCIOIUC 3HAYCHUC JIA pa3pClICHUSA [1C1a.

B npomneccyanbHOl Teopuu OOJBIIMHCTBO YUEHBIX MPHUACPKUBACTCS TOYKU 3PEHUS YTO
peIMeT JOKAa3bIBaHUS - COBOKYIMHOCTH (DAKTOB, MMEIOIIUX MaTEPHATLHO-IIPABOBON XapakTep,
00OCHOBBIBAIOIUX TPEOOBAHUSA WM BO3PAXKEHUS JIMI[, Y4YacCTBYIOIIUX B Jejie, a TaKKe HHBIX
O6CTO$IT€JII>CTB, YCTaHOBJICHHUC KOTOPBIX HGO6XO,Z[I/IMO AJId IPaBUJIBHOT'O pa3pCHICHUA [Cjia IO
cymiectBy <10>.

<10> TpeyumnukoB M.K. Cynebnsle nokazarensctBa. M.: ['opozerr, 2005.

Hctounnku HopMUpOBaHUS IPEIMETA JOKA3bIBaHUs ((aKTHUECKUI COCTaB TI0 eIy ):

- HOpMBI MaTE€pPHAILHOTO PaBa, MOAJeKaIINe TPUMEHEHUIO;

- OCHOBaHMsI TPeOOBaHUH (MCKa) M BO3PAKCHUN CTOPOH.

B ¢daktuyeckuii coctaB gena BXOAAT (akThl, HMEIOIIME 3HA4YeHUEe M Jena, -
IopuIudeckre (aKThl, C HATMYHUEM WIH OTCYTCTBHEM KOTOPBIX 3aKOH CBS3BIBAET BO3MOXKHOCTH
BO3HUKHOBEHUS, U3MEHEHHUSI UM MPEKpaIleH!s] MaTepHabHO-IIPABOBBIX OTHOLICHUN MEXIy UX
cyOBeKTamu.

Yacte 2 cratbnm 66 AIIK P® naer oTBer Ha BOMPOC, KTO OTBEYAET 3a ONpEAEIICHUE
npeaMeTa JOKa3bIBaHUS B apOUTpakHOM cyze: "ApOUTpakHBIN Cy] BIPaBe MPEIIOKUTH JTUIAM,
YYacTBYIOLIMM B Jiejle, MPEACTaBUTh JONOJIHUTENbHBIE J0KA3aTeNIbCTBA, HEOOXOIUMBIE IS
BBISICHEHMSI OOCTOSITENbCTB, HMMEIOLIUMX 3HA4Y€HUE Ui IPaBWIBHOIO PACCMOTPEHHUs Jena U
HPUHATHS 3aKOHHOTO M 000CHOBAHHOI'O CyIeOHOr0 aKTa /10 Havyajia cy1e0HOro 3aceaHus".

Jloka3zaTenbCTBa MPEICTABISIOTCS CTOPOHAMU U IPYTUMHU JIMLIAMHU, YYaCTBYIOIIUMU B JIEJIE,
- IPOKYPOPOM, TPETbUMHU JIUI[AMH, TOCYIaPCTBEHHBIMU U WHBIMH opranamu (4. 1 ct. 66 AIIK
P®D).



Takum 00pa3oM, cyOBEKTOM, OTBETCTBEHHBIM 3a ONpEACTICHHE MpeaMeTa JOKa3bIBaHUS,
SBIISIETCS CY/I.

B cootBercTBHH co cT. cT. 69, 70 AIIK P® ycranaBnmmuBaroTcst Tpu BUaa (akToB, KOTOPHIE
UMEIOT 3Ha4yeHWe Uil Jiella W He HYXKJalTCcd B YCTAaHOBJICHHH B IIpoliecce CyIeOHOro
JIOKa3bIBAHUS:

1) oOien3BecTHbIC (PAKTHI;

2) nperoaunMaIbHble (IpeapeleHHbIe) (PaKThl;

3) dakTbl, IpU3HAHHBIE CTOPOHAMH B PE3YJIbTATE JOCTUTHYTOTO MEXIy HUMH COTJIAIICHUS.
[Mopsimok 3aKiTrOueHHsI COTJIAIICHUS O TIPU3HAHUH (PAKTHYECKUX OOCTOSTENBCTB JIeNia ONpeeIIeH
ct. 70 AIIK PO.

OOuien3BecTHOCTH (hakTa MOXKET OBITh PU3HAHA APOUTPAKHBIM CYJIOM IPU HAIMIHU JABYX
YCIIOBUM:

- TAHHBIA (DaKT JOIDKEH OBITh U3BECTEH MIHUPOKOMY KPYTY JIUIL;

- (haxT 00s3aTENBHO AOKEH OBITH U3BECTEH BCEMY COCTABY Cy/a.

B wacTHOCTH, 3TO pa3HOTrO poja MPUPOIHBIC SBJICHUS (3eMIIETPSICEHUE, 3aCyXa, yparaHsl),
Yype3BbIYaiiHbIE MPOUCIIECTBUS (KaTacTpo(dbl HA TPAHCIOPTE), COOBITHS OOIIECTBEHHON KU3HU
(mepeBopoTHI, 3MOapro, 3a0aCTOBKU, TEppOpUCTUUYECKUE aKkThl). [Ipu3Hanue kakoro-nmudo Qaxra
00IIEeN3BECTHBIM 3aBUCHT OT apOUTPaKHOTO Cy/a.

[MperogummansHOCTh (OT Jdart. pracjudicialis - oTHOCSIIUHCSA K MPEABLIyIIEMY CyAcOHOMY
pEIIEHHI0) O3HA4YaeT MPEeIpelIeHHOCTh HEKOTOpPhIX (DaKTOB, KOTOphIE HE HAJAO0 BHOBb
JIOKa3bIBaTh. [IperouuaibHOCTh UMEET CBOM OOBEKTHUBHBIE M CyOBEKTHBHBIE Tpeaensl. 1o
oOmemMy mnpaBuily OOBEKTHUBHBIE TMpenebl MPEIOUIIUANIBHOCTH KacalTcs O0OCTOSTENbCTB,
YCTaHOBJICHHBIX BCTYIMBIIMM B 3aKOHHYIO CHJIy PEUICHHEM CyJa MO paHee PacCMOTPEHHOMY
neny. CyObeKTHBHBIE MPEAEIBI - TO HATMYME OJHUX U TeX )K€ JIMII, YYaCTBYIOLIUX B JIeJe, HIIN
UX TIPAaBONPEEMHHUKOB B TIEPBOHAYAIILHOM H ITOCIIEAYIOMIEM TIpoIieccax.

[IperoguumanbHbie HaKThI - 3TO (HAKTHI, YCTAHOBICHHBIE:

- BCTYNHBIIUM B 3aKOHHYIO CHJIy CyAE€OHBIM akTOM apOMTPaXHOTO Cyda IO paHee
pPacCMOTPEHHOMY [y, HE MOAJIEKAIUe JIOKAa3bIBAHUIO NPU PACCMOTPEHHUU apOUTPa)KHBIM
CYJIOM JPYTHUX A€, C y4acTUEM TeX XKe JIHII,

- BCTYNMBIIMM B 3aKOHHYIO CHJIy peEIIeHHEeM CcyJa oOIled HOpUCIUKLIUU IO paHee
PaccMOTPEHHOMY I'pa)KIaHCKOMY JIeNTy, HE MOJUIeXkKaIlue J0Ka3bIBAHUIO ITPH PACCMOTPEHUH Jienia
apOUTpaXHBIM CyJOM IO BOMpocaM 00 OOCTOSATEThCTBAX, MMEIOIIMX OTHOIICHHE K JIMIIAM,
YUYacCTBYIOLIUM B JIETIE;

- BCTYNIUBUINM B 3aKOHHYIO CHJTy IIPUTOBOPOM CY/Jia IO YTOJIOBHOMY JI€ITy, HE MOAJIEKAIIUE
JIOKa3bIBAaHHUIO BOIIPOCHI O TOM, UMEJIH JIK MECTO OIpeJIeIeHHbIC ACHCTBUS U COBEPILIECHBI JIU OHU
oTpeieIEHHBIM JTUIIOM.

@akTbl, MIPU3HAHHBIE CTOPOHAMH B PE3yJbTaTe JOCTUTHYTOTO MEXIY HUMH COTJIAIICHUS,
MPUHUMAIOTCST apOUTPaXHBIM CyJOM B KadecTBe (DaKTOB, HE TPEOYIOIMX MaTbHEUIIEro
JIOKa3bIBAHHUS.

JlocTurnytoe B Cy/1eOHOM 3aceaHUM WM BHE CyIeOHOro 3aceqaHus COrJIallleHHe CTOPOH
10 OOCTOSITENILCTBAM YIOCTOBEPSETCS UX 3asBICHUSMHM B MHCbMEHHOW (opMe W 3aHOCUTCS B
MIPOTOKOJI CYJIeOHOT0 3aceqaHusl.

ApOuTpaxHblii CcyAd HE NpPUHUMAET NPU3HAHUE CTOPOHOH OOCTOSTENBCTB, €CIIU
pacmojiaraeT JoKa3aTelbCTBAMM, [AIOIIMMU OCHOBAaHWE II0oJlaraTh, 4YTO MpPHU3HAHHE TaKOM
CTOPOHOH YKa3aHHBIX OOCTOSTEIBCTB COBEPIIECHO B LENIAX COKPHITHS ONPEACICHHBIX (haKTOB WIN
NoJl BIUSHUEM oOOMaHa, HACWJMs, Yrpo3bl, 3a0MyXKIAEHHsS, Ha 4YTO apOUTPaKHBIM CYAOM
YKa3bIBAETCs B IPOTOKOJIE CYIEOHOTO 3aceJaHusl.

OO6cTosTenbeTBa, MPU3HAHHBIE U YJOCTOBEPEHHBIE CTOPOHAMH B YCTAHOBJIEHHOM 3aKOHOM
HOpsiIKe, B Cllydae WX NPUHATHS apOUTPaKHBIM CyJOM HE MPOBEPSAIOTCS UM B XOJ€
JabHENIIET0 MPOU3BO/ICTBA IO JIEy.

5.3. Pacnipeenenue 00s13aHHOCTEH 110 TOKA3bIBAHUIO.



Jloka3aTesbCTBEHHBIE PE3YyMIILIUU

OOs3aHHOCTh JTOKAa3bIBaHUS MPOUCTEKAET W3 MAaTEPUATBHOTO TIpaBa W OCHOBAaHHMA
TpeOOBaHUI M BO3pakeHHWH. DTO [Ba MCTOYHHMKA OMNpEAETCHHS NpeIAMeTa JIOKa3blBaHUS U
00s13aHHOCTH JT0Ka3biBaHus. [1o obmemy nmpaBuity 00sS3aHHOCTH JI0KA3bIBaHUS, YCTAaHOBICHHOMY
B 4. 1 cT. 65 AIIK P®, "kaxmoe nuiio, yyacTByolee B Jele, JOKHO 10Ka3aTh 00CTOSTENbCTBA,
Ha KOTOPBIE OHO CCBHIIAETCS KaK Ha OCHOBAaHHME CBOMX TPeOOBAHMUI M BO3paKEHUI".

B TO xe Bpems NpH pPacCMOTPEHHUH CIIOPOB O IMPU3HAHUU HEACHCTBUTEIbHBIMH aKTOB
roCyAapCTBEHHBIX OPIaHOB, OPIraHOB MECTHOT'O CAMOYNPABJICHUSI, HHBIX OPTraHOB, TOJKHOCTHBIX
7MLl 00SI3aHHOCTH JIOKa3bIBAHUS OOCTOATENBCTB, MOCTYXHMBILIUX OCHOBAHUEM JJISI HPUHATHS
yKa3aHHBIMH OpraHaMH OCIIApUBACMBIX aKTOB, PEIICHUH, COBEpIICHUS AeicTBU (Oe3aeiicTBus),
BO3JIaraeTcsi Ha COOTBETCTBYIOIINE OpPraH UM JOHKHOCTHOE JIULIO.

OO0s3aHHOCTH JTOKA3bIBAHUSI COCTOMT B TOM, YTO KaXKJO€ JIMIO, YYaCTBYIOIIEE B JEIe,
JIOJDKHO PACKpBITh JIOKa3aTeIbCTBA, HA KOTOPHIE OHO CCBHUIAETCS KAaK HAa OCHOBAaHUE CBOMX
TpeOOBaHUII W BO3paXEHWM, Mepe] APYrMMM JIMLAMH, YYacTBYIOUIMMH B J€je, J0 Hayaia
CyJ1eOHOTO 3aceaHusl, €CJIM HHOE HE YCTAHOBIIEHO 3aKOHOM.

HecoOntonenne naHHOro mnpaBuiia BIEYET HEBO3MOXHOCTH CChUIATHCS TOJBKO Ha TE
JI0Ka3aTeNbCTBA, C KOTOPBIMU JpYrHe JIMIA, y4YacTBYIOUIME B Jeiie, ObUIM O3HAKOMIICHBI
3a01aroBpeMEHHO.

CymecTByIOT M CIlelMabHbIE MpaBWila pacHpeseneHus noKa3biBaHUs. [laHHbIe MpaBuia
BO3J1araroT 00A3aHHOCTh J10Ka3bIBaHUs (DAKTOB Ha OINPEAEICHHYIO CTOPOHY.

Haubonee pacmpocTpaHEHHBIM CIIOCOOOM — YCTAHOBJIGHHMsSI  CHELMANbHBIX  IMPABHI
pacnpeneneHns 00s3aHHOCTEN MO JIOKA3bIBAHUIO SIBJISETCS J10KA3aTEIbCTBEHHAS] MPE3YyMIILUS -
IPENONI0KEHUE O CYIIECTBOBAHUH (aKTa WM €ro OTCYTCTBHH, MIOKA HE JOKA3aHO MHOE.

B rpaxxganckom npase HanOoJiee pacrpoCTpaHEHbI IBE JOKA3aTeIbCTBEHHbIE IPE3yMITLIUH.

1. IIpesymnuus BuHbI npuyuHHUTENS Bpena (4. 2 ct. 1064 'K P®) - mpumeHuTEeNnsHO K
OpeMeHM JOKa3bIBaHUs 3TO O3HAYaeT, YTO HMCTEI] B MCKOBOM 3asBJICHUU CCBLJIAETCS HA BUHY
OTBETYMKA, HO He 00sA3aH ee JoKa3biBaTh. BuHa oTBeTuMka mpe3tomupyercs. OTBETUHK
(MIpUYUHHUTENb Bpesia) caM JI0Ka3bIBAE€T OTCYTCTBUE BUHBL.

IIpu paccMoTpeHMHM Jie1 O BO3MEIIEHMM BpeAa, NPUUYUHEHHOIO JIEATEbHOCTBIO,
CO3/AIOIIEH TOBBIIIEHHYI ONACHOCTh JUISl OKPYXKAlOIIMX, TAaKXE YCTAaHOBJIEHA IIpaBOBas
npesymnuud. KOpuandeckue nuna U rpaxzaaHe, 1esTeIbHOCTh KOTOPBIX CBA3aHA C MOBBIIIEHHON
OMACHOCTBIO ISl OKPY’KAIOIIMX, OO0s3aHBI BO3MECTUTh BpPEJ, NPUUYMHEHHBIH HMCTOYHHKOM
NIOBBIIIEHHON ONACHOCTH, €CIM HE JOKaXyT, YTO Bpel BO3HUK BCIEACTBUE HEIPEOJ0JIUMON
CHJIBI Wi yMbIcna notepnesiuero (4. 1 cr. 1079 'K PO).

Hcren cecbutaeTcst Ha BUHY, HallpUMep, BOJUTENS MAIIMHBI, HO HE 00s3aH J0Ka3bIBaTh €ro0
BUHY. [l€]10 OTBETYMKA - TONBITATHCS ONPOBEPTHYTH MPE3YMIILUIO.

2. Ilpe3yMnuust BUHBI JIUIA, HE HCIOJHUBIIErO 0053aTENIbCTBA WM HMCIIOJHUBIIETO €ro
HeHauIexamuM o0pasoM. Eciin nHOE He mpeayCMOTPEHO 3aKOHOM HIIM JIOTOBOPOM, JIMIO, HE
UCIIOJIHUBIIEE WM HEHAJIEKAIUM 00pa30M UCIIOIHUBIIEE 0053aTeNbCTBO MPH OCYLIECTBICHUN
IPEIIPUHUMATEIBCKON JESITEIbHOCTH, HECET OTBETCTBEHHOCTb, €CIM HE JOKaXeT, 4YTO
HaJijIeKalllee UCTOJIHEHHE 0Ka3aJl0Ch HEBO3MOYKHBIM BCIIEACTBUE HEMPEOAOIMMOM cribl (I1. 3 CT.
401 I'K P®).

3. Ilpe3ymnuus BUHBI EPEBO3UHMKA, KOTOPBIA HECET OTBETCTBEHHOCTh 32 HECOXPAHHOCTh
rpy3a wiM Oaraxka, NPOUCIICANIYIO IIOCIE TNPUHATHA €ro K IEepeBO3KE M /0 BbLIAYH
Ipy30I0JIydaTeso, yIPaBOMOUYEHHOMY UM JIMIly WIM JIMIY, YIPaBOMOYEHHOMY Ha IOJIyYeHHE
Oaraska, eclii He JIOKaKeT, YTO yTpaTa, HeJoCcTaya WM MOBpeXIeHue (TIopya) rpy3a win daraxa
IPOM30LUIN BCIEACTBUE OOCTOSITENBCTB, KOTOPblE MNEPEBO3YMK HE MOI MPEJOTBPATUTH U
YCTPaHEHUE KOTOPHIX OT HETO HE 3aBHUCEIIO.

IIpaBoBBIE Ipe3yMIIMM HE BCEra OTPak€Hbl B KOHKPETHOH HOpME IpaBa, OHM MOTYT
BBITEKaTb W3 CMBICJIA 3aKOHOJATENbCcTBA. Hampumep, COBEpPLICHHOJETHHE TIpa)aaHe
IPE3IOMUPYIOTCS IEECIIOCOOHBIMH, ITOKa UHOE HE OyAET yCTaHOBJIEHO B CyJI€OHOM MOPSIKE WIIH



JEeICTBYIOIIEE 3aKOHOJATENBLCTBO UCXOAUT U3 MPE3yMIIIUN HEBUHOBHOCTH HAJIOTOIIATENbIIUKA
BO BMEHSIEMOM €MY HaJIOTOBBIM OPraHOM MPaBOHAPYIIECHUH.

Tak, mpaBOBbIe PE3yMITIIUU CABUTAIOT OpeMst TOKa3bIBaHUs, OCBOOOXKIasi OJTHY M3 CTOPOH
0T 00513aHHOCTH JI0Ka3bIBaTh OOCTOSTENLCTBA, HA KOTOPBIE OHU CCHUIANIUCH.

5.4. IlonsiTHe TOKa3aTeIbCTB, UX KiIaccupuxams

JlokazaTenbCTBa MO ey - NOJyYeHHbIE B MPEAYCMOTPEHHOM 3aKOHOM MOPSIKE CBEICHUS
0 (hakTax, Ha OCHOBAHHWH KOTOPBIX apOWTPAKHBIN CyJ yCTAHABIMUBACT HAJTUYHEC WIJIM OTCYTCTBHE
00CTOSITENECTB, OOOCHOBBIBAIOMIMX TPEOOBAaHUS M BO3PAXKEHUS JIMII, YYAaCTBYIOIIMX B Jele, a
TaK)Ke MHbIE 00CTOSATEIHCTBA, UMEIOIINE 3HAUCHHE JIJIsl TPABUIILHOTO PACCMOTPEHUS JIeIa.

CyneOHble qOKa3aTEeNbCTBA - MOHITHE, BKIIOYAIOIIEe B ceOs JBa TECHO B3aMMOCBSI3aHHBIX
AJIEMEHTA!

- (pakTHUecKHe TaHHBIE KaK COAEpPKaHHUE JOKA3aTeNIbCTB;

- Cpe/CTBa JOKa3bIBaHUs Kak MpoLeccyanbHas popMma.

Knaccudukanus qoka3zaTenbCTB MOKET OBITh MPOBEACHA M0 CIEAYIOIIUM MPU3HAKAM:

- TI0 XapaKTePy CBSI3U COACPKAHUSA JIOKA3aTEIIbCTBA C YCTAHABIMBAEMBIM (DAKTOM - TIPSIMBIC
U KOCBEHHBIE JOKA3aTeNbCTBA;

- 110 Tporieccy GOPMUPOBAHUS CBEICHUH O (haKTaX - IEPBOHAYAIBHBIC U TPOU3BOIHBIC;

- 110 UICTOYHUKY JTOKA3aTENIbCTB - JINYHBIC U BEIIECTBEHHBIE.

[To xapakTepy CBSI3M COAEPNKAHUSA C YCTAHABIMBAEMBIM (PAKTOM JOKA3aTEIbCTBA JCISITCS
Ha!

- TIPSIMBIE - U3 COJIEPKAHUST KOTOPBIX MOKHO CJEJIaTh OJTHO3HAYHBIN BBIBOJ O HAJTUYUH WIH
OTCYTCTBHH HUCKOMBIX (DaKTOB;

- KOCBEHHBIC - JJOKa3aTeIbCTBA UMEIONINE MHOTO3HAYHYIO CBSI3b C UCKOMBIM (DaKTOM, T.C.
U3 COJIEP>KaHUsl KOTOPBIX MOXKHO CJIelaTh HECKOJIBKO B PaBHOM CTENEHU BEPOSITHBIX BHIBOJIOB O
HAJIMYUU WK OTCYTCTBHH (DAKTOB, UMEIOIINX 3HAYCHUE IS JIeNa.

ITo npoueccy popmMupoBaHus CBEACHUI O (paKkTax J0Ka3aTENbCTBA JENATCS Ha!

- TIepBOHAYallbHbIE - C(OPMHUPOBAHHBIE B TPOIECCE HETMOCPEICTBEHHOTO BO3IACHCTBUS
MCKOMOTO (paKTa Ha UCTOYHUK J0KA3aTeNIbCTBA;

- POU3BO/IHBIE - BOCIIPOU3BO/IST CBEJICHNUS, ITOJYYEHHBIE U3 APYTHX UCTOUHHUKOB.

[To uctouHMKy JOKa3aTeNbCTB JOKA3aTeIbCTBA JENATCS Ha!

- JIUYHBIE - UCXOASAT OT (PU3UYECKHUX JIHI], OJHOBPEMEHHO SBIISIFOIIMXCS HCTOYHHKAMU
cBeZieHH 0 (akTax, - 00BSCHEHUS] CTOPOH M TPEThUX JIMI, TOKA3aHUs CBUJIETENIEH, 3aKITI0UEHUS
AKCIIEPTOB;

- BEILECTBEHHBIE - OOBEKTHl HEKUBOM MPUPOJbI, HECYIUE CIIEJbl, OTIEYATKU COOBITUH,
SIBJICHUM, ACUCTBUM, HaIW4Me WIM OTCYTCTBUE KOTOPBIX YCTAaHABIMBAETCS B MPOIECCE
JOKa3bIBaHUsI TMPU PACCMOTPEHUHU Jella B apOUTpaXHOM CyJAe - MHCbMEHHbIE, ayauo-,
BUJICO3AMKCH U JIP.

Hp}IMBIG N KOCBCHHBIC JOKa3aTCIILCTBA

[IpsiMble  goKa3aTenbCTBA - OTO JIOKA3aTENbCTBA, COJAEPXKAHUE KOTOPBIX HMEET
OJIHO3HAYHYIO CBS3b C MCKOMBIM (paKTOM, T.€. U3 COAEpPKaHHs J10Ka3aTeIbCTBA MOXHO CJENaTh
GI[HHCTBCHHblﬁ BBIBOJI O HAJIMYUU WA OTCYTCTBUU Q)aKTa, BXOIALICTO B MPEAMCT JOKa3bIBaAHU A
no aemy. Hampumep, TOBapHO-TpaHCHOpPTHAas HaKJIAaJHAs C COOTBETCTBYIOIIEH OTMETKOM
ABJISICTCA NPAMBIM JOKAa3aTCIBCTBOM IIEPCBO3KHU I'py3a.

KocBennble nokazarenbcTBa - J0OKa3aTelbCTBA, HMEIONIME MHOTO3HAYHYIO CBSI3b C
HUCKOMBIM (DaKTOM, T.€. U3 COICpXKaHHS JOKA3aTEIbCTBA MOXKHO CIENaTh HECKOJIbKO B PaBHOU
CTETNEHH BEPOSITHBIX BBIBOJAOB O HAJIWYMHM WM OTCYTCTBHM (DAKTOB, MMEIOLIUX 3HAUYEHUE AJIs
acia. OTCIO,[[a CJICOYCT BCCbMa BaXXHBIA B TCOPCTUUCCKOM W HNPAKTHYCCKOM CMBICJIC BBIBOI:
HaJIMYUe WIN OTCYTCTBHE UCKOMOTO (haKkTa HE MOXKET ObITh YCTAHOBJIEHO HA OCHOBAHUU OJHOTO



KOCBEHHOT'O JIOKa3aTesbcTBa. JIWIb OIlEHKAa KOCBEHHOT'O JIOKa3aTelIbCTBA B COBOKYIHOCTH C
JIPYTHUMH J0Ka3aTeIbCTBAMU HIIM OLIEHKAa HECKOJBKMX KOCBEHHBIX JOKA3aTENbCTB MOXKET JaTh
JIOCTOBEPHBIE CBEICHUST 00 NCKOMOM (haKTe.

[lepBoHauanbHbIE ¥ IPOU3BOIHBIE 10OKA3aTENbCTBA

UenoBek, 00BEKTHI HEXKUBOM MPUPOJIBI CYIIECTBYIOT HEM30JIMPOBAHHO. JIF0ObIe N3MEHEH U,
NPOUCXOSIINE B BEIIAaX, NpPEAMETax, ICHUCTBHAX 4YEJOBEKAa, BBI3BIBAIOT COOTBETCTBYIOIIUE
W3MEHEHUSI B OKPYXKAIOIIEH MX cpelne. DTO MO3BOJISIET HCIOJIB30BAaTh OOBEKT, OTPA3WUBIIUN
IyTeM COOCTBEHHBIX U3MEHEHUH OCOOCHHOCTH MMEBIIMX MECTO B JICHCTBUTEIBHOCTH COOBITHH,
SBICHUHA H T.Il., B TPOLIECCE TOJYYCHUs 3HAHUU 00 3TUX COOBITHSX, sBIEHHAX. [Ipenmersr,
BEIIM, KOTOPBIE HMMEIOT OTIEYATKH, SBIISIOMINECS CICACTBUEM B3aHMMOJCHCTBUS C JPYTUMH
00BEKTaMH, YEJIOBEK 00JIaar0T MOTEHIIMAIFHON CIIOCOOHOCTRIO IaTh HH(POPMAIHIO 00 MCKOMBIX
(akTax mpouuIoro, T.e. OBITh ICTOYHUKOM CBE/ICHHH O (haKTax.

[lepBoHauaNbHBIMK  SIBIISIFOTCSL  JIOKA3aTeNbCTBA, CHOPMHPOBAHHBIE B  TpoIecce
HETIOCPEICTBEHHOTO BO3JCHCTBHS NCKOMOTO (hakTa (COOBITHS, AEHCTBUS, SIBIICHNS) HA UCTOYHHK
JI0KA3aTeIbCTBA, M3 KOTOPOTO BIIOCIEACTBHM TP PACCMOTPEHHM Jena OyneT IoydeHa
uHopmanuss o ngaHHOM (akre. Hampumep, 3TO MOUIMHHUKK JTOKYMEHTOB, SIBJISIFOILIHIXCSI
IIUCBbMCHHBIMU JOKa3aTCJIbCTBAMH, HUJIM ITOKa3aHUsA CBUIACTCIIA, OBIBILIETO O4YCBHUALIEM CO6I)ITI/I$[,
HaJIMYUE WK OTCYTCTBUE KOTOPOTO yCTaHABIMBACT apOUTPAXKHBIN Cy/] B IPOIIECCE JOKA3bIBAHHS
10 JIeIy.

[Tpou3BoaHBIE JOKA3aTEIbCTBA BOCIPOHM3BOAST CBEACHHS, IOMYYECHHBIE U3 APYTHX
HCTOYHUKOB. Haan/IMep, KOIMUHU JOKYMCHTOB, MNPOTOKOJIbI, COCTABJICHHLIC IPHW BBINNOJIHCHUA
apOUTPaXHOTO CyNeOHOrO MOPYYEHHs, IMOKa3aHUs CBHICTENS, KOTOpoMy HH(popManus o0
HCKOMBIX (baKTaX CcTajia U3BECTHA U3 JPYIMX MCTOYHHUKOB, B YHaCTHOCTHU CO CJIOB APYIUX JIKL, U3
COZIEPKaHMS JJOKYMEHTOB U T.I1.

JImuneie n BCIICCTBCHHBIC JOKA3aTCIbCTBA

K nuuyHbpIM J0Ka3aTeNbCTBAM OTHOCATCA OOBSICHEHHSI CTOPOH M TPETHUX JIUI], MOKa3aHUs
CBUJICTEJICH, 3aKIIOUEHUs HKCIEpPTOB. JIMYHBIMHU [10Ka3aTENbCTBA HA3bIBAIOTCS IOTOMY, 4YTO
UCXOAT OT PU3NYECKUX JIHII, OTHOBPEMEHHO SBJISIONINXCS UCTOYHUKAMU CBEACHUMN O (pakTax.

B uuncno BemecTBEHHBIX JOKA3aTENbCTB BXOISAT MUCBMEHHBIE J0Ka3aTeabCTBA, ayaHoO-,
BUJICO3AMKCH, WHBIE TOKYMEHTHl M MaTepHalibl, T.. OOBbEKTbl HEXHUBOW MPHUPOJBI, HECYyIIHe
CIeNbl, OTMEYAaTKH COOBITHIA, SIBICHUN, JEHCTBUM, HAIMYUE WM OTCYTCTBHE KOTOPBIX
YCTaHABIIMBAETCS B IIPOILIECCE TOKA3bIBAaHUS MPU PACCMOTPEHUU JieTia B apOUTPaXKHOM Cy/Ie.

OO0s13aHHOCTh TIPEJICTABICHHS JIOKA3aTeIbCTB BO3JIAraeTCs HA CTOPOHBI W APYTHX JIHIL,
y4acTBYIOUIMX B JieNie, - TPEThUX JIHII, MPOKYypOpa, rOCyJapCTBEHHbIE U UHbIE OpraHbl (CT. 66
AIIK P®). IIpaBuno packpbITHs 10Ka3aTEeIbCTB IUKTYET HEOOXOAMMOCTh HANPABJICHUS KOIHMA
JIOKyMEHTOB, MpPEJCTaBICHHBIX B CYJH, APYTMM JHMIAM, Y4acTBYIOLIUM B J€J€, €CIU 3TH
JIOKYMEHTBI Y HUX OTCYTCTBYIOT.

VYyacTHUK Tpoliecca, He UMEIOIUNA BO3MOKHOCTH CaMOCTOSITENIbHO MOJYyYUTh Tpedyemoe
JOKAa3aTeNIbCTBO, BIPaBe OOpaTUThCS €  XOgaTaicTBOM 00 UCTpeOOBaHMU  JAHHOTO
JoKa3aTeNbcTBa B apOuTpaxkusld cyn. [lpu yaoBneTBopeHuMM XodaTaicTBa CyA BBIHOCHUT
ompezeneHue 06 HCTpeOOBaHUU OKA3aTENbCTB. B ompeneneHnu qoMKHbI ObITh YKa3aHbI CPOK U
NOPSIIOK  TPEACTaBICHUs] JOKa3aTrenbCTB. Komuum onpeneneHus HAOpPaBISIOTCA — JIMLAM,
YYacTBYIOUINM B JIeJI€, U JIUIY, Y KOTOPOT'O HAXOJIUTCSI HCTpeOyeMoe JOKa3aTeIbCTBO.

3aKOHOM YCTAaHABJIMBAETCS OTBETCTBEHHOCTh 3a HEUCIIOJNHEHUE 0e3 YBaXKUTEIbHBIX
OpUYUH O0S3aHHOCTU TIPEJCTaBUTh HCTpeOyemMoe CyIOM JO0Ka3aTelbCTBO, a Takke 3a
HEU3BEILIEHWE CyJa O HEBO3MOXXHOCTH HCIOJHUTH €ro TpeboBaHMe BOOOIIE WIH B
YCTaHOBJICHHBIN Cpok. Ha BHHOBHBIX NUI[ Hajaraercs mrpad B pasMepe U MOpsaKe, KOTOpbIe
onpenenensl B 1. 11 AIIK P®. Itpad moxxker OBITH HalOXKEH IMOBTOPHO. [IpumeHeHue



mrpadHOl CaHKIMM HE OCBOOOXKAAET JIMIO, Y KOTOPOTO HAXOIHUTCS JIOKa3aTeIbCTBO, OT
00513aHHOCTH MPEICTABUTD €r0 B apOUTPaXKHBIN Cy.

[To coOcTBEeHHOW WHUIMATHBE apOUTPAXKHBIA CyJ HCTPeOyeT IOKa3aTelbCTBO B ClIydae
HENPEJICTABICHU UX  OpraHaMd  TIOCYJapCTBEHHOM  BJIaCTHM, OpraHaMd  MECTHOTO
CaMOYIIPABJICHHs], HHBIMA OpPraHaMH MU JOJDKHOCTHBIMM JIMLIAMM I10 JEJIaM, BO3HUKAIOIIMM M3
aJIMHUHHUCTPATUBHBIX MPABOBBIX M UHBIX MTyOIUYHBIX MPaBOOTHOIIEHUH (4. 5 cT. 66 AIIK PD).

HemanoBaxHbIM MOMEHTOM SIBJISIETCSI BBEJICHHE B apOUTpPakHOE CYIONPOM3BOACTBO
MHCTUTYTa PACKpBITUS 10KA3aTEIbCTB, U3BECTHOTO IPOLIECCYAIbBHOMY 3aKOHOJATENbCTBY psAla
3apyOexxHbIX cTpaH, B yactHocth Anrmunm u CIIA (discovery). Tak, kaxmgoe JHIIO,
ydacTByIoLlee B J€lie, JODKHO PACKPBITh JOKA3aTeNIbCTBA, HA KOTOPBIE OHO CChUIAETCSA Kak Ha
OCHOBaHHUE CBOMX TpeOOBaHMI M BO3paKEHUU Mepes APYTMMU JIMIAMH, YYacTBYIOIIUMHU B 1€,
710 Havaja cyJie0HOro 3acejaHMsl, €CIM MHOE HE NMPeTyCMOTPEHO 3aKkoHOM. JIuia, yuacTByromue
B JIeJie, BIIPaBE CChUIATHCSA TOJBKO Ha T€ JOKa3aTeNIbCTBA, C KOTOPHIMMU JApPYyTHe JMLa ObUIN
3a0J1arOBpEMEHHO  O3HAaKOMJIeHBl. (O3HAaKOMJIEHHE C JIOKa3aTelbCTBaMH, Kak IpaBHIIO,
IPOM3BOJIUTCS B IPEIBAPUTEILHOM CYIeOHOM 3aCeIaHuH.

5.5. CpenctBa noKa3bIBaHUSA

OOBsICHEHUS JIHII, YYaCTBYIOIIMX B JeJe, SIBJISIOTCS OJHWUM W3 BHJIOB JIMYHBIX
JIOKA3aTEIbCTB.

Jluno, ydvacTByromee B Jeie, MPEACTaBIsET apOUTPaKHOMY CYAYy CBOM OOBSICHEHHUS 00
U3BECTHBIX €My OOCTOATENbCTBAX, UMEIOIIMX 3HAYEHUE Ui Jelia, B MUChbMEHHOW WU YCTHOU
dopme. [lo mpemnokeHUIO cyaa JHIO, YYacTBYIONIEE B Jelie, MOXET H3JI0XKHUTh CBOU
00BsICHEHUS B MUCbMEHHOH (opMe.

OOBbsiCHEeHUs, W3JIOKCHHBIE B MUCHMEHHOW (OpME YYaCTBYIOIIUMH B JIEJIC JIHIIAMH,
OTJIAIIAI0TCA B Cy/IeOHOM 3aceaHuH U MPHOOINAI0TCA K MaTepraiaM Jena.

[Tocne ornamenuss OOBSCHEHUS, W3JIOKEHHOTO B MUChMEHHOW ¢opMme, THIIO,
MpPEICTaBUBIIEE ATO OOBSICHEHWE, BIPABE J1aThb OTHOCUTEIIBHO €r0 HEOOXOIUMBIE MOSICHEHHUS, a
Takke 00s3aHO OTBETHTHh HA BOIMPOCHI APYTUX JIUI, YYACTBYIOIIMX B JIel€, U apOUTPaKHOTO
cyna.

OOBsICHEHUS JIHII, yYACTBYIOIIHNX B JI€JIE, IMEIOT JIBE COCTABIISIONINX:

- uHbopMaInuio o (akTax, BXOIANIMX B MPEAMET JOKA3bIBAHUA IO JENy, T.e. COOCTBEHHO
I0KA3aTeIbCTBA;

- IOBOJIbI, MOTHUBBI, COOOPaKECHHMSI 110 TIOBOTY OIIEHKH MMEIOIIUXCS B JIeJIE JI0Ka3aTeIbCTB,
MHBIX MAaTEPUAJIOB WJIH MIPABOBOM CTOPOHEI CIIOPA, KOTOPBIE JOKA3aTEIbCTBAMHU HE SIBIISIOTCSI.

B nmpomeccyanbHOl TeopuM TpaAMIIMOHHO BBIACIAIOT JBa BHUAA OOBSCHEHUW JIHII,
YYacTBYIONINX B JIeNie: YyTBEPKACHUE U TIPU3HAHNUE.

VYTBepxkaeHue - 3TO OOBSCHEHHE MO TOBOAY (DaKTOB, B YCTAHOBJIEHMH KOTOPBIX
3aMHTEPECOBAHA CTOPOHA.
[Ipu3znanme - 93TO oONpeAeNieHHOE U  BBIPAKEHHOE B  yTBEPAUTENBbHON (dopme

MOJTBEPKJICHUE CTOPOHON (DaKTOB, OOS3aHHOCTH JOKA3bIBAaHUS KOTOPBIX JIGKUT HA JPYrou
CTOpOHE.

Jleno He MOXeT OBbITh PpEIIeHO, €CIM OJHOMY TOJIOCIIOBHOMY YTBEP)KICHHIO HCTIA
MPOTUBOCTOUT  JIPYTrOo€ TOJOCIOBHOE  YTBEP)KJICHHE OTBETYHMKA. Y TBEPIKICHHUS  JIHII,
YYaCTBYIONINX B JIeJe, TOJDKHBI OBITH MOJKPEIUICHBI IPYTUMHU JOCTATOYHBIMU JOKA3aTeIbCTBAMU

[IpusHanre MOXKET OBITh OJHOCTOPOHHHUM M OOOKOIHBIM.

ApOuTpaxxkHbeiii cy1 00s3aH COACHCTBOBATH CTOPOHAM B JOCTHIKECHUHM UMH COTJIANICHUS B
OIICHKE OOCTOSITENILCTB B IIEJIOM HJIM B OTICIBHBIX HMX dYacTAX. [IpH3HaHHWE JOJDKHO OBITh
OTIpEeNIeICHHBIM W BBIPAKEHHBIM B YTBepIuTenbHON ¢opme. KocBeHHOe mnpu3HaHME WIH
MacCHBHAs peaKIMs YyYacTHUKA CIOpa, HE MPHU3HAIONIETO, HO W HE OCHapUBAaOIICTO
YTBEPXKACHUM JPYrod CTOPOHBI, II0 CBOMM HOPUAMYECKUM IIOCIEIACTBUAM HEPABHO3HAYHO



NpU3HAHUIO (aKTa, HAIMYKME WM OTCYTCTBHE KOTOPOTO TOJICKHUT JOKA3bIBAHUIO B OOIIEM
HOPSIZIKE.

3aKOHOM HE TpeaycMaTpUBaeTCs OOsi3aTeNnbHast 1ada OOBSCHEHHI B YCTHOH (opme, Kak,
Hanpumep, npu gomnpoce ceuaereneil. Popmy oObsICHEHHH M30MpaeT caM yYacTHHK IMpoliecca.
Ecnu 0OBsICHEHUS! MIPENCTABISIOTCS YCTHO, 3aMHTEPECOBAHHOE JIMIIO MOXET MX H3JIOKHUTHh U B
NUCbMEHHOM BUfie. DTH 00BsACHEHUs NPUOOIIAI0TCSA K MaTepraiam Jena.

OOBsiCHEeHUs, H3JI0KCHHBIE B MMUCBMEHHOW (hopMe, OTJIAIIAOTCS B CYJICOHOM 3aceTaHuUU.
JIuno, naBiee 3To 00bSICHEHHE, BIIPAaBE CAEIaTh OTHOCUTEIBHO €ro HeOOXOAMMBbIE MOSICHEHUS, a
TaKke 0053aHO OTBETHTH Ha BOIPOCHI APYTHUX JIMII, YIACTBYIOIIUX B Jelie, H apOUTPaXKHOTO CyAa
(ct. 81 AIIK PD).

[TuchbMEHHBIMU TOKA3aTEIBCTBAMHE SBIISIOTCS:

- coJeprKaiue cBelleHHs: 00 00CTOATENbCTBAX, UMEIOLINX 3HAYE€HUE JUIs Jiela, IOTOBOPSI,
aKTBl, CIIPaBKH, JEJOBas KOPPECIOHICHIMS, WHBIC JIOKYMEHTHI, BBIIIOJHEHHbIE B (opme
UppPOBOH, TpapuuUecKod 3amucCHd WIK HHBIM CHOCOOOM, IO3BOJISIOIIMM  yCTaHOBHTH
JIOCTOBEPHOCTH JOKYMEHTA;

- IPOTOKOJIBI CYACOHBIX 3aceJaHUH, TPOTOKOJIbI COBEPILIEHUS OTAEIbHBIX MPOLECCyaTbHBIX
JICUCTBUI U MPUIIOKEHUS K HUAM;

- TOKYMEHTBI, [TOJyYEHHbIE TOCPEACTBOM (DaKCUMMIIBHOM, 3JIEKTPOHHOM MM UHOM CBSA3H, a
TaKKe JTOKYMEHTHI, TOANMCAHHBIE SJIEKTPOHHOW IH(POBON MOMMUCHI0 WM WHBIM aHAJIOTOM
COOCTBEHHOPYYHOMU MOAIMMUCH B CIIydasiX U B MOPSAAKE, YCTAHOBICHHBIX (elepajbHbIM 3aKOHOM,
MHBIM HOPMAaTHUBHBIM IIPABOBBIM aKTOM HJIH JIOTOBOPOM;

- IOKYMEHTBI, IT0JTy4€HHbIE B MHOCTPAHHOM T'OCYJapCTBE, IIPU YCIOBHU €r0 JIETaTU3aliH B
YCTaHOBJICHHOM 3aKOHOM TTOPSITIKE;

- HMHOCTpaHHble  OQUIMAJIbHBIE JOKYMEHThl, B  CIy4asx, I[pPeayCMOTPEHHBIX
MEXIYHAPOJAHBIM 10TOBOpOM POD.

ITucbMeHHOE J0Ka3aTeNbCTBO OTOXKIECTBIISCTCS C HOHATHEM JJOKYMEHT.

JIOKyMeHT - 3TO 3a(UKCHpPOBaHHAs Ha MaTepUAILHOM HOcHTele HHpopMamus ¢
PEKBU3UTaMHM, MO3BOJIOIIMMHU €€ WACHTUGUIMPOBAaTh. KaXablii JOKYMEHT MMEET BHEIHHUE
NPU3HAKU, OTpaKkaroue GopMy U pazmep JTOKYMEHTa, HOCUTENb HH(opMaIum, crnocod 3ammcu,
3JIEMEHTHI O(hOpMIICHHUSI.

B apOutpaxnom mnporecce HauOoObIIee pPaCHPOCTPAHEHUE HUMEIOT O(QUIHaTbHbIC
JOKYMEHTBHI - IUCbMEHHBIE JI0Ka3aTeIbCTBA.

OdunmanbHbIl JOKYMEHT - JIOKYMEHT, CO3JAaHHBIH IOPHUAWYECKMM WM (PU3HYECKUM
auoM, OQGOPMICHHBII W YJIOCTOBEPEHHBIH B YCTAHOBJICHHOM TIOPSJKE, HWMEIOIIHA
IOPUINYECKYIO CHITY.

IOpunnueckas cuna - CBOMCTBO O(QHMUIMANBHOTO JOKYMEHTa, COOOIIaeMoe eMy
JIEMCTBYIOINM 3aKOHOJATEIHCTBOM, KOMIIETCHIIMEH M3aBILEro €ro opraHa M yCTaHOBJICHHBIM
MOPSIAKOM OpopMIIeCHUSI.

Knaccudukarus opunuaabHbIX TUCHMEHHBIX 10Ka3aTeIbCTB:

- aKTbl, UIMEIOLINE BIACTHO-BOJIEBOM XapaKTep, B KOTOPBIX PEAIU3yeTCs BOJIS JIMOO OJHOTO
CcyObeKTa, HaJIeIEHHOTO COOTBETCTBYIOUIMMHU MOJTHOMOYMSMHU B MpeENeNax CBOCH KOMIIETEHIINH,
A100 HECKOIBKUX CyOBEKTOB. DTO aKThl PACHOPSAUTENIBHOTO XapaKTepa U UX INPUHATHE BIEYET
IOPUINYECKU 3HAYUMBbIE TIOCIIEICTBHS,

- JOKyMEHTbI, KOTOPBIMHM MPEIIOI0KUTEIbHO YCTaHABIMBAETCS HAIM4YME, OTCYTCTBHE
IOPUIMYECKU 3HAYUMBIX (PAKTOB (aKThI, TPOTOKOJIBI, 3aKIIOUCHHU );

- TOKYMEHTbI, KOTOPBIMHU MOATBEP)KIAETCA HAJINYHME, OTCYTCTBUE FOPUAMYECKH 3HAUUMBIX
¢axTOB (CripaBKHM, KBUTAHIIUH U T.1.). JJaHHBIE TOKYMEHTHI UIMEIOT HHPOPMALIMOHHBINA XapaKTep.

JIOKyMEHTBI, NpPEJCTaBIseMble B apOUTPaXKHBIM CyJ M IOATBEPXKAAIOLINE COBEPLICHUE
IOPUIMYECKN 3HAYMMBIX JEUCTBHH, JOJKHBI COOTBETCTBOBATh TPEOOBAHUSAM, YCTAHOBJICHHBIM
JUIS JAHHOTO BUJA JOKYMEHTOB.

[TucbMeHHBIE JO0Ka3aTeNbCTBA MPEACTABISIIOTCS B apOUTPAXKHBIM Cyl B NOUIMHHUKE B
Cllydasix, yCTAaHOBJIEHHBIX 3aKOHOM, a TakXe M0 TpeOOBaHMUIO apOUTPaKHOTO CyAa Wi B (opme



HaJJIeKaIuM o0pa3oM 3aBepeHHON konuu. Eciu k paccMaTpuBaeMoMy Aelly MMEET OTHOLICHHE
TOJIbKO YacThb JOKYMEHTA, IIPEJICTABIIACTCS 3aBEpEHHAs BBINKUCKA U3 HETO.

[lonnuHHBIE JOKYMEHTBI, UMEIOLIUECS B JeJe, MO 3asABJICHUSAM IPEICTaBUBIIMX WX JIUILL
MOTYT OBITh BO3BpAIIEHBl UM IOCJE BCTYIUICHHS B 3aKOHHYIO CHIIy CyA€OHOro akTa, KOTOPhIM
3aKaHYMBAETCS PACCMOTPEHHE JAea, €CIU ITH JOKYMEHThl HE IOJJIeXKAT Iepelade Ipyromy
auiy. OHOBPEMEHHO C 3asBJICHUSMHU yKa3aHHbIE JIMIA MPEJICTABIAIOT HAMJIEXKAIIUM 00pa3oM
3aBEpEHHBIE KOMHUU JOKYMEHTOB WM XOJaTallCTBYIOT O 3aCBUETEIHLCTBOBAHUM CYJIOM BEPHOCTHU
KOMMMA, OCTAIOIUXCS B AEI€.

Ecnu apObutpaksblii Cy1 MPUAET K BBIBOJY, YTO BO3BPALLEHUE MOJJIMHHBIX IOKYMEHTOB HE
HaHeceT yulepd NpaBUILHOMY PaCCMOTPEHHIO JIea, TH JOKYMEHTHI MOT'YT ObITh BO3BpAIllEHbI B
npolecce MPOU3BOACTBA MO A€y O BCTYIUIEHHs CyJEOHOr0o aKkTa, KOTOPBIM 3aKaHUYUBAETCA
paccMOTpeHue Jiesa, B 3aKOHHYI0 CHITY.

BeniecTBenHbIe 10Ka3aTeIbCTBA

BemiectBeHHble 10Ka3aTENbCTBA - 3TO MPEAMETHI, KOTOPHIE CBOMMH BHEIIHHMM BHJIOM,
CBOMCTBAMH, MECTOM HAaXOXXJICHHUS WJIM HMHBIMA TPU3HAKAMU MOTYT CIYXHTh CpPEICTBOM
YCTaHOBJICHHS OOCTOSATENBCTB, UMEIOLINX 3HaUeHue 17s aena (ct. 76 AIIK POD).

[TpenMeTs HCTIONB3YIOTCS KaK BEIIECTBEHHBIC TOKA3aTEIbCTBA B CHITY TOTO, YTO 00J1a/1al0T
CIIOCOOHOCTBIO K OTPAKEHUIO UMEBIIUX MECTO COOBITUM, SIBICHUH, NeHCTBUI B BUJIE N3MEHEHUN
CBOWCTB IIpeaMeETA.

O mpHOOIIEHNH BEIIECTBEHHBIX JOKA3aTeNbCTB K ey apOUTPa)KHBIM CyJ BBIHOCHUT
OnpeAeIICHUE.

BemecTBeHHBIE T0Ka3aTEIbCTBA XPAHATCS MO MECTY UX HAXOXKACHUS WIH B apOUTPAKHOM
Cyle, eciu Cya TpH3HAeT 3TO HEeoOXoauMbIM. OHHU JIOJDKHBI OBITh TMOAPOOHO OIMHUCAHBI,
oreyaTaHbl, a B cliydyae HEOOXOAMMOCTH 3aCHSTHI Ha (OTO- UM BHICOIICHKY.

Pacxonpl Ha XxpaHeHHE BELIECTBEHHBIX J10KA3aTEIbCTB PACIPEACIAIOTCS MEXKIY CTOPOHAMU
B COOTBETCTBHH C TMPaBWJIAMH, YCTAaHOBJICHHBIMH 3aKOHOM. APOUTpPaXHBIM Cya M XpaHUTEIb
00s13aHBl MPUHUMATh MEPHl 10 COXPAHEHHWIO BEIIECTBEHHBIX JOKA3aTEIbCTB B HEM3MEHHOM
COCTOSIHUH.

OcMOTp W HCCIEIOBAHHME BEIIECTBEHHBIX JI0KA3aTEIbCTB MPOU3ZBOAUTCS IO MECTY HUX
HaxO0JICHUA B CIydyae HEBO3MOKHOCTH WJIH 3aTPyAHUTEILHOCTH IOCTABKU B CY/I.

O mpoBeneHHH OCMOTpa M HCCIEAOBAaHUS Ha MECTE apOUTPaKHBIM CYJOM BBIHOCHUTCS
onpeeseHuE.

B mpomecce ocmoTpa M uccieqoBaHUS BELIECTBEHHBIX JI0KA3aTENbCTB COCTABIISIETCS
MPOTOKOJ, @ B CJIydae HEOOXOAMMOCTH JJISI YUaCTHsI B OCMOTPE M UCCIICAOBAHUH MTMCHMEHHBIX U
BEIICCTBCHHBIX J[OKA3aTEIbCTB APOUTPAKHBIM CYJIOM MOTYT OBITh BBI3BaHBI OJKCIEPTHI U
CBHJICTEJIH, a TAK)KE OCYIIECTBICHBI (hoTorpadupoBaHue, ayIuo- U BUACO3AIHUCH.

Ecnu BemecTBEHHBIC T0KA3aTEILCTBA MOIBEPTAIOTCS OBICTPOI TIOpYE, TO OHH HEMEJICHHO
OCMaTPHUBAIOTCS WM HCCIEAYIOTCS apOUTpPaXHBIM CYJIOM IO MeCTy WX HaxoxzaeHus. [locme
OCMOTpa OHM MOJJIEKAT peaTnu3alii B YCTAHOBICHHOM MOPSIKE.

Jluia, ydacTBytolue B Jiesie, BO BCEX CIy4asix M3BEIIAIOTCA O MECTE M BPEMEHHU OCMOTpa 1
UCCJICIOBAHMS BEILECTBEHHBIX JOKA3aTENbCTB, MX HESIBKA HE MPENSTCTBYET IPOBEACHUIO
JTAHHBIX MTPOIECCYATbHbBIX JACHCTBHIA.

PacriopsbkeHne BeEIIECTBEHHBIMH JOKA3aTEIbCTBAMHU, HAXOASIIUMUCS B apOUTPAKHOM
cyJie, MPOU3BOIUTCS CIEAYIOMNUM 00pa3oM:

- BEILIECTBEHHBIC JIOKA3aTEJNbCTBA IIOCIE WX OCMOTPa M HUCCJICAOBAHHUS CYIOM
BO3BPAIAIOTCS JIMIAM, OT KOTOPBIX OHH OBLIM TOJIYYCHBI, €CJTM OHH HE TOJJIeKAT Tepeaade
JPYTUM JIULaM;

- apOWUTpaXHBIM CyJl BIpPAaBE COXPAaHUTh BEIICCTBEHHBIC AOKA3aTEIhCTBA JIO TMPUHATHUS
CylIeOHOTO aKTa, KOTOPHIM 3aKaHYMBACTCS PACCMOTPEHHE Jelia, W BO3BPATHTh HX IMOCIE
BCTYIUICHUS YKAa3aHHOTO CYJIEOHOTO aKTa B 3aKOHHYIO CHITY;



- TPEeAMETHI, KOTOPBIE COMIACHO (elepaTbHOMY 3aKOHY HE MOTYT HAaXOJIUTHCS BO
BJIaJICHUH OTICIILHBIX JIUII, IEPEAA0TCS COOTBETCTBYIONIUM OPTaHU3aIIUsIM.

[To Bompocam pacmoOpsiKCHHSI BEIIECTBEHHBIMH JIOKA3aTeIbCTBAMH apOUTPAXHBIA CYJI
BbIHOCUT omipenenenue (4. 4 ct. 80 AIIK PO).

3aKJIroueHue 9KCIIepTa

DKkcrepTU3a Ha3HAyaeTcsi apOUTPaKHBIM CYAOM [JIsl Pa3bsICHEHHS BO3HUKAIOIIMX TPHU
PAaCCMOTPEHHH JIeJIa BOIPOCOB, TPEOYIOMMX CHeNHANbHBIX mo3Hanui (4. 1 cT. 82 AIIK P®).
®opmynupoBKa "BOMPOCOB, TPEeOYIOMIUX CIENHUAIbHBIX MO3HAHUN" OXBATHIBAET TEOPETHUYECKU
T00y10 cepy YeTOBEUECKON AeATEIbHOCTH.

CyneOHasi sKcmepTH3a - 3TO MPOLIECCyallbHOE JEWCTBUE, COCTOSIIEE M3 IMPOBEICHUS
UCCIICIOBAaHUI W J1a4M 3aKJIOYCHHUsS HKCIEPTOM ITI0 BOIMPOCAM, pa3pelieHrne KOTOPHIX Tpeldyer
CHEIMAlbHBIX TO3HAHHM, MOCTABIEHHBIM MEpel AKCHEPTOM CYIOM B IENSX YCTAaHOBIICHUS
HAJIMYHS WIA OTCYTCTBUS (PAKTOB, IMOJISKAIINX TOKA3bIBAHUIO TI0 JICTTY.

Kpyr u conepkaHue BOMPOCOB, MO KOTOPHIM JOJKHA OBITH TMpPOBEIEHA SKCIEPTHU3A,
OTIPENIENAIOTCS ApOUTPAKHBIM CYJIOM C YY€TOM MHEHHSI JIUII, Y4acTBYIOIINX B JIEIIe.

O Ha3zHAYEeHUU SKCIEPTH3BI UIU 00 OTKIOHEHHH XOJaTaiicCTBa O Ha3HAYEHUH DKCIEPTU3HI
apOUTPaKHBIN Cy]l BBIHOCUT ONpECIICHHE.

B onpenenenun Takke yKa3bplBaeTCs Ha TMPEAYNPEKIECHUE HSKcrepra 00 YrolOoBHOU
OTBETCTBEHHOCTH 3a J1aduy 3aBEJIOMO JIOKHOTO 3aKJIFOUEHUS.

DKcnepTu3a NPOBOAUTCS:

- TOCYNapCTBEHHBIMH CyACOHBIMH OSKCIIEPTaMH 10 TOPYYECHUIO PyKOBOIHTEIS
rOCYyAapCTBEHHOTO CyA€0HO-IKCIIEPTHOTO YUPEKICHUS;

- MHBIMH KCIIEPTaMHU M3 YMCIIA JINL, 00JIaTalONINX CTIEHUAIBHBIMU 3HAHUSIMH.

OkcnepT - JuIo, obnagaroniee  CHOEHUAIbHBIMH  3HAHUAMH TI0  Kacarol[uMCs
paccMaTpuUBaeMoro Jiejia BOIpocaM M Ha3HAYEHHOE CYA0M JUISl 1AM 3aKJIIOYCHHUS B CIIydasx M
nopsinke, koropele mpeaycmorpenbl AIIK P® (u. 1 ct. 55). T'ocymapcTBeHHBIN CyacOHBIN
OKCHEPT - aTTECTOBAHHBIH PAOOTHUK TrOCYNApPCTBEHHOTO CYAEOHO-3KCIEPTHOTO YUPEKICHHS,
MIPOU3BOAIININA Cy1€0HYIO SKCIIEPTU3Y B MOPSIIKE CBOUX JIOJDKHOCTHBIX 00S3aHHOCTEH.

3aKOH TPEAOCTaBIISET JIMIAM, YYaCTBYIOLIMM B Jiele, IPaBO 3asBJIATh XOAaTaiicTBa O
NPUBJICYCHUH B KauyeCTBE OSKCIEPTOB OMNPEIECICHHBIX CHENHMATUCTOB WIH O MPOBEACHUU
AKCIIEPTU3bI B KOHKPETHOM 3KCHEPTHOM yupexaeHuu (4. 3 ct. 82 AIIK PO).

DKcrepTy HE MOXET ObITh IMOPYYeHO MPOBEACHHE MHCCIEI0BaHUs, €CIU HMEIOTCS
OCHOBaHUs, IPEyCMOTpeHHbIE CT. cT. 21, 23 ATIK P®.

Bupgel sxkcnieptus:

- KOMHUCCHOHHAas SKCHEpPTH3a - MPOBOJUTCS HE MEHEe 4YeM IBYMs SKCIEpTaMH OJHOM
CHEINAIbHOCTH;

- KOMIUIEKCHasi SKCIEepTH3a - MPOBOAUTCS HE MEHEe 4YeM JABYMS JKCIEepTaMH pa3HbIX
CICIMAIIFHOCTEH;

- JIOTIOJIHUTENbHAsT SKCIEPTHU3a - TPOBOAMTCA TEM K€ HIM JAPYTHUM SKCIEPTOM IpH
HEJOCTAaTOYHOU SICHOCTH WJIM TIOJHOTE 3aKIIOUYEHHs JKCIepTa, a TakKe NMPU BO3ZHUKHOBEHUU
BOIIPOCOB B OTHOIIIEHUH paHee UCCIIETOBAHHBIX OOCTOSTENBCTB JIENa;

- TIOBTOpHAsl AKCIEPTH3a - MPOBOIUTCS MO TEM € BOMpPOCaM JIPYIHMM HKCIEPTOM WIIU
JIpyrol KOMHCCHEW SKCIEPTOB B CJIy4ae BO3HUKHOBEHHS COMHEHHH B OOOCHOBAaHHOCTH
3aKJIIOUEHUSl HSKCIIEpTa WM HAIM4YUsl MPOTUBOPEUYMIl B BBIBOJAX OJKCIEpTa WIM KOMHCCHUU
IKCIEPTOB.

3aKiIroueHre IKCIepTa WK KOMUCCUU SKCIIEPTOB COICPIKUT:

1) BpeMsi 1 MECTO IPOBEICHUS CyA€OHOM 3KCTIEPTU3HI;

2) OCHOBaHUS VISl IPOBEICHUS CYJCOHOM IKCTICPTU3HI,

3) cBeleHHsT O TOCYIAapPCTBEHHOM CyAE€OHO-3KCIIEPTHOM YUPEXKAECHUH, 00 OJKCHepTe
(bamumusi, uMs, 0TYECTBO, 00pa3oOBaHHE, CIEIHAIBHOCTh, CTaX PaOOTHI, ydeHash CTENEHb W



y4eHOe 3BaHHME, 3aHUMaeMas JOJDKHOCTB), KOTOpPOMY IIOPYYEHO IPOBEACHUE CyIEOHOM
9KCIIEPTH3HI,

4) 3anmucu O MPEAYNPEKICHUU HKCIIEPTa B COOTBETCTBHHM C 3aKOHOJATEIHCTBOM Pd 00
YTOJIOBHOI OTBETCTBEHHOCTH 32 Jady 3aBEJAOMO JIOKHOTO 3aKITIOUYCHHUS;

5) BOIIPOCHI, TIOCTABJICHHBIE TTEPE]] IKCIIEPTOM HII KOMHUCCHEH DKCIIEPTOB;

6) O0OBEKTHl WCCIEAOBAaHUW W MaTepHaibl Jena, MPEIOCTaBICHHBIE SKCHEepPTy st
NPOBEICHUS CyAeOHOM SKCTIEPTU3HI;

7) conepkaHue U pe3yNbTaThl UCCIEI0OBAHUN C YKa3aHHEM NIPHUMEHEHHBIX METO/I0B;

8) oleHKa pe3yNbTaTOB HCCIECIOBAHWN, BBIBOJABI IO IOCTABICHHBIM BONpPOCAaM W HX
000CHOBaHUE;

9) uHbIE CBEJICHUSI B COOTBETCTBUU C (he/IepaIbHBIM 3aKOHOM.

Martepuansl U JOKyMEHTHI, WJUTIOCTPUPYIOIIME 3aKIIOYEHHE SKCIepTa WUIH KOMHCCHUU
HKCIEPTOB, NPUJIAraloTCs K 3aKII0UEHUIO U CIIyXKaT €ro COCTABHON YaCThIO.

Ecnu sxcnept npu npoBeASHUH IKCIEPTU3Bl YCTAHOBUT OOCTOSITENHLCTBA, KOTOPHIE UMEIOT
3HAa4YeHHE JUIs JieJla U TI0 MOBOJY KOTOPBIX €My He OBUIM MOCTaBJIEHBI BOMPOCHI, OH BIIPaBe
BKIIFOUUTH BBIBOJIBI 00 ATHX OOCTOSITENECTBAX B CBOE 3aKIIOUCHHE.

3aK/IroueHre SJKCIepTa Orjamiaercs B CyJIeOHOM 3acellaHuu WU MCCIEAyeTCsl Hapsiay ¢
JOPYTHUMH TOKa3aTeIbCTBAMH I10 JIETy.

DKcHepT UMEET MpaBo:

- C pa3peleHus cy1a 3HaKOMUTBCS C MaTepHaliaMu JIenia;

- y4acTBOBAaTh B CyI€OHBIX 3aCEHAHUSX;

- 33/1aBaTh BOMPOCHI JIMIIAM, YUYAaCTBYIOIIUM B JIeNie, U CBUACTEIISIM;

- 3aBIISITH XOJATACTBA O MPEJIOCTABIICHUN €MY JOTIOJTHUTEIBHBIX MATEPHAJIOB;

- OTKa3aThCs OT JIayM 3aKIIFOUEHUS MO BOMPOCAM, BBIXOSIINM 32 PAMKU €T0 CTeHaIbHBIX
3HaHUH, a TaKKe B CIlydae, €ClId MPEJOCTaBICHHBIE €My MaTepHabl HEAOCTATOUHBI JUIS JadH
3aKJTIOUEHNUS;

- JenaTh MOJUIekKAIUe 3aHECEHHIO B MPOTOKOJ CyAeOHOrO 3acelaHus 3asBICHHS 10
MOBOJYy HEMPaBWIBHOIO MCTOJIKOBAHUSA YYAaCTHHKAMM TMpoIllecca €ro 3akIloYeHHd WiIn
MMOKa3aHUM;

- JaBaTb HEOOXOJIMMBIE TOSCHEHUS MO TMPEACTABICHHOMY 3aKJIIOUEHUIO B CyIeOHOM
3acelaHnu;

- Ha BO3MEIICHHE MOHECEHHBIX MM B CBSI3U C SIBKOM B apOUTPaXKHBIA Cya pacxojoB Ha
poe3/1, HaeM KHUJIOTO TOMEIICHUS U BBIIIATY CYyTOYHBIX;

- Ha MOJIy4eHHE BO3HArPaXACHU 3a pa0doTy, BHIIIOJHEHHYIO 0 MOPYUYEHHUIO Cy/a, €CIIH 3Ta
paboTa He BXOAUT B KpPYr CIYy)XEOHBIX O0Os3aHHOCTEH Kak pPaOOTHHKOB TOCYIAapCTBEHHBIX
SKCIIEPTHBIX YUPEKIACHUH.

DKcIepT He BIIpaBe:

- BCTYIATh B JIUYHbIE KOHTAKTHI C YYaCTHUKAMHU TIPOIIECCa, €CIIU 3TO CTABUT MOJ COMHEHUE
€ro HEe3aWHTEPECOBAHHOCTh B UCXOJIE JIeNa;

- CaMOCTOSTEIbHO COOMPATh MaTEPUAIbI I IPOU3BOJICTBA CYeOHOM SKCIIEPTU3HI;

- coo0maTh KOMy-TMOO O pe3yibTaTax CyaeOHOM SKCIEpTU3bl, 3a HCKIIOYEHUEM
apOUTPaKHOTO Cy/1a;

- YHUYTOXXaTh OOBEKTHI HCCIEIOBaHUHM MO0 CYIIECTBEHHO MEHSATh MX CBOMCTBa 0€3
paspelieHus cyaa.

DKkcnepT 00s13aH:

- IPUHATH K MPOU3BOACTBY NOPYUEHHYIO apOUTPAKHBIM CYJIOM SKCIIEPTHU3Y;

- POBECTH IMOJTHOE MCCIEeI0OBAHNE TPEICTABICHHBIX €My OOBEKTOB U MaTepPHAaJIOB JIeNa;

- SIBUTHCS TIO BBI30BY apOMTPAXKHOTO CyJa B CyJ M J1aTb 0OOCHOBAaHHOE M OOBEKTHBHOE
3aKJIIOYEHHE IO MOCTABJICHHBIM IEpe]] HUM BOIPOCaM, a TaK)KE OTBETHUTH Ha JONOJIHHUTEIbHbIC
BOIPOCHI JIMII, yYaCTBYIOIIMX B J€Jie, U Cy/a;

- COCTaBUTh MOTHBHPOBAaHHOE MHUCHMEHHOE COOOIIEHHE O HEBO3MOXHOCTH [aTh
3aKJIIOUEHUE U HAPaBUTh JaHHOE 3aKJIIOUYEHUE B CY[, €CIIM MOCTaBICHHbIE BOMPOCH! BHIXOIAT 32



npesenbl ero CHelMaabHbIX 3HAHUM, OOBEKTHl MCCIEA0BAaHUN U MaTepUalbl Jiejla HEPUTOIHbI
WJIM HEJOCTATOYHBI /715l POBEACHUS UCCIEIOBAaHUMN U 1auM 3aKIOYEHUS U KCIEPTY OTKA3aHO B
UX JOIOJIHEHUH, a TAK)KE €CIIM COBPEMEHHBIN yPOBEHb Pa3BUTHs HAYKH HE MO3BOJISIET OTBETUTH
Ha MIOCTaBJIEHHbIE BOIIPOCHI;

- He pasriamaTh CBEJIEHHUS, KOTOpPbIE CTaJd €My H3BECTHBI B CBSI3U C INPOU3BOJCTBOM
Cyl1eOHOM PKCIEepPTU3bl, B TOM YHCJIE CBEJEHHS, KOTOPhIE MOTYT OTPAaHUYUTh KOHCTUTYIIMOHHBIC
IpaBa IpaXKJaH, a TAKXKE CBEACHHUS, COCTABJISIONIME TIOCYAApCTBEHHYI0, KOMMEPUECKYIO WU
MHYIO OXPaHsAEMYIO 3aKOHOM TalHy;

- o0ecreynTh COXPaHHOCTHh NPEACTABICHHBIX OOBEKTOB HCCIEIOBAaHMHA M MaTEepHajOB
Jena.

IToka3zanusa cBugerenen

[TokazaHus cBuAeTenecii He SBISIIOTCS PacCHpPOCTPAHEHHBIM CPEICTBOM JOKAa3bIBaHHUS B
apOUTPaKHOM CYAOIPOU3BOJICTBE.

CBuuerensd - TUI0, KOTOPOE pacIoyiaraeT CBEACHUSMHU O (HaKTUYECKUX OOCTOATEIhCTBAX,
uMeromux 3HaueHue A aena (m. 1 ct. 56 AIIK P®). On uctouyHuk (HOCUTENb) CBEICHUM 00
UCKOMBIX (pakTax. JlokazaTenbcTBaMM SBISIIOTCS CBedeHUS O (akTax, coaeplkKaluxcs B
CBUJIETEJILCKUX MTOKa3aHUSX.

Jluno, sBnsArOIIeecs HocUTeNneM WHGOPMAaLUU, MPHOOpPETaeT MpPOIECCyaabHbI CTaTyC
CBUJIETENSI TOJBKO IOCJE MPUBJIEUYEHUS €ro CyJIOM B mporecc. ApOUTpaKHBIM CyJ BBI3bIBAET
CBUJETENsl MO XOJaTaiCcTBY JHMIa, ydacTByomero B jaene. Jlumo o0s3aHO yka3aTh, Kakue
00CTOSITENILCTBA, UMEIOLIUE 3HAYEHHUE AJIS Jie]a, MOXKET MOATBEPAUTh CBUAETENb, U COOOIIUTH
cyny ero (paMuuio, UMsi, OTYECTBO M MeCTO kuTenbcTBa (4. 1 c1. 88 AIIK PD).

B BbI30Be cBuaeTens MOMKHO OBITh OTKAa3aHO, €CJIM JIMIIA HE TOJUIeXKaT JONpocy B
OTHOIICHUHU OTPEJEIICHHBIX (PaKTUYECKUX OOCTOSATENBCTB; CBEICHHUS, KOTOPhIE MOXKET COOOIIUTH
JUI0, HE HMMEIOT CBSI3W C YCTaHABIMBAaCMbIMU (DaKTaMU; TOKA3aHUs CBUICTEINS SBISIOTCS
HEJIOMYCTUMBIMH CPEACTBAMHU JTOKA3bIBaHUS 110 JAHHOMY JIEIy.

He noanexat nonpocy B KauecTBE CBUAETENEH:

- CyJIbU U MHBIE JIUIIa, YYaCTBYIOIIKE B OCYLIECTBICHUH MPABOCYAMsI, 00 00CTOSTENbCTBAX
JieN1a, KOTOPBIE CTAJIM UM U3BECTHBI B CBSA3H C y4aCTUEM B PACCMOTPEHUU JIENA;

- TPEICTaBUTENN IO TPa)XJTaHCKOMY WJIM HHOMY Jely - 00 0OCTOSITeThCTBaX, KOTOpPHIE
CTaJll UM U3BECTHBI B CBSA3M C MCIIOJIHEHHEM 0Osi3aHHOCTEH mpencraBurenei (4. 5 cr. 56 AIIK
PD);

- JIUIa, KOTOPBIE B CHITY MCHUXUYECKUX HEJOCTATKOB HE CIIOCOOHBI MPABUIBHO MOHUMATh
¢dakThl U 1aBath 0 HUX moka3aHus (4. 5 cT. 56 AIIK P®). Camo no cebe Hamn4Iue MCUXUIECKOTO
3a00JIeBaHNsl HE MOXKET SBJIATHCS 0€3yCIOBHBIM OCHOBAHUEM K OTKa3y B BBI30BE U JOMPOCE JIHIIA
B KauecTBe cBujetena. Onpenensionm sSBseTcs] He HaJIMYhe MCUXWYECKUX HEJOCTATKOB Kak
TaKOBBIX, & HECIIOCOOHOCTh aJIEKBATHO BOCHPHHHUMATH (PAKTBI, COOOIIATH CBEACHUS O HHUX U
MOHUMATh CBOIO OOS3aHHOCTH J1aBaTh IPaBJAMBbIE MOKa3aHMs. BrIBoA 00 3TOM JTOMKEH cIenaTh
caM Cy[psl.

He sBnsercs mpensTcTBHEM [ BbI30BAa U JIOMpOca CBUAETENS €ro JU4YHas
3aMHTEPECOBAHHOCTh B UCXOJE AEJE, IPUYMHON KOTOPOHl SIBJISIOTCS, HAIIPUMEpP, POJACTBEHHBIE,
JIpYyKECKHE OTHOIIEHUS C YYacTBYIOIIMMHM B J€J€ JIMLIAMH, OTHOIIEHHUS CIYy>KeOHOro
MNOMYMHEHHUST W T.I. JTOT (PaKTOp JOJHKCH YUYHUTHIBATHCS IPH HCCIEAOBAHUU U OIICHKE €ro
MOKa3aHui.

CBuzeTennb MOKET OBITh BBI3BaH B CyJI HE TOJIBKO IO XOJaTaCTBY 3aMHTEPECOBAHHBIX JIHII,
HO U [0 WHUIMATHBE CaMOro apOUTPa)KHOTO CyJa, €CIH JMII0 y4acTBOBajJO B COCTAaBJICHUU
JOKYMEHTa, MCCIETYyEeMOro CyJIOM Kak MHCbMEHHOE J0Ka3aTeNbCTBO, JMOO B CO3JaHUU WIIH
W3MEHEHUHU TPEIMETa, UCCICAYEMOro CyJOoM KaK BEIIECTBEHHOE J0Ka3aTelbCcTBO (4. 2 cT. 88
AIIK P®). Bri3oB cBuzereneil no nHULIMaTuBe cyna - Hosemia AIIK P® 2002 r.



CraHOBSCh CBHJETEIEM, JHIIO0 OJHOBPEMEHHO BCTYIAE€T B IMPOLECCYaJbHbIE OTHOIICHHUS,
BO3HHKAIOIME MEXIy HUM M cyJoM. Kak cyObeKT MpaBOOTHOIIEHUI CBUAETENb NMPUOOpeTaeT
npaBa W OOS3aHHOCTH, B TOM YHCIIE WMEET NpPaBO Ha TO, YTOOBI eMy OBUIM pPa3bsICHEHBI
npoleccyaiabHble MpaBa M OO0SM3aHHOCTH. OJTO JOJDKEH CenaTh CyJA B Hayajge cyaeOHOro
3acemanus (moanyHkKT S m. 2 cT. 153 AIIK PO).

IIpaBo cBuzmerens - oTKa3aTbcsd OT Jayd IOKAa3aHUH B clydasX, HPedyCMOTPEHHBIX
3aKOHOM. CBUETEIbCKUN MMMYHHUTET 3aKJIOYAeTCsl B TOM, YTO B COOTBETCTBUU € 4. 6 cT. 56
AIIK P®, Hukrto He 00s3aH CBUAETENbCTBOBATH NMPOTHUB ce0s CaMOro, CBOETO CyIpyra H
ONMU3KUX POACTBEHHHKOB. K umciy ONM3KHX POJCTBEHHUKOB OTHOCATCS POIMTENH, IETH,
YCHIHOBUTEIIM, YCHIHOBJECHHBIE, POJHBIE OpaThsi W CECTphl, JeAylika, OaOyIika M BHYKH.
@denepanbHBIM 3aKOHOM MOTYT OBITh TPEIYCMOTPEHBI W WHBIE OCHOBAaHHMS OTKa3za OT Jlaud
nokazanuil. Harmpumep, cornacHo c1. 3 depepanbHoro 3akoHa ot 26 centsaops 1997 r. N 125-03
"O cB00OJIE COBECTU U O PETUTHO3HBIX 00bEIUHEHUSX ", CBSIIIEHHUK HE MOXET ObITh IIPUBJICUEH
K OTBETCTBEHHOCTH 3@ OTKa3 OT Jjaud IMOKa3aHUil, KOTOPbIE CTAIN €My U3BECTHBI Ha UCIIOBEH.

CBujzerenb MMeEET NPaBO Ha BO3MEIIEHHUE PACXOJIOB, CBSI3aHHBIX C BBI3OBOM B CyA, U
MOJTyuyeHUe JICHEKHOW KOMIICHCAIlMM B CBS3M C moTeped Bpemenu (4. 7 ct. 56 AIIK PD).
CBuzerensiM BO3MEIIAIOTCS pacXobl HA MPOe3], HAeM JKUJIOr0 MOMEIIEHUS U BBIIUIAYUBAIOTCS
CyTOuUHbIE. 32 paboTalOIUMH T'pakJaHAMHU, BbI3bIBAEMBIMU B apOMTpa)KHBIH Cya B KadyecTBe
CBUJICTENICH, COXpaHSETCsl CpeIHHN 3apabOTOK MO MECTy WX paboThI 3a BpeMs OTCYTCTBUS B
CBSI3U C SIBKOM B cyn. CBuaeTeN!, He COCTOSIUE B TPYIOBBIX OTHOILEHHSX, 3@ OTBICYEHHUE UX OT
OOBIYHBIX 3aHATHH IOJyYaIOT KOMIICHCAIIMIO C y4eTOM (DaKTHYEeCKH 3aTpayeHHOTO BpPEMEHH,
UCXOJI U3 YCTAaHOBJIEHHOTO (hefiepalibHbIM 3aKOHOM MHUHHMMAJIBHOTO pa3Mepa OIlIaThl TPy Aa.

Kak ygacTHHK mporiecca CBUACTENb HECET Pl 00sI3aHHOCTEH:

- 10 BBI30BY apOMTPa)KHOTO CyJia SIBUTHCS B CYJ;

- COOOWUTH CyIy CBEICHHS IO CYIIECTBY pacCMaTpHUBAaEeMOro Jelia, KOTOphIE eMy
U3BECTHBI JINYHO;

- OTBETHUTbH Ha JIONIOJIHUTENBHBIE BONPOCHI Cy/1a U JIUL], yYaCTBYIOLIUX B JEIIE;

- JaBaTh IIPaBIUBbIC MIOKA3AHUS.

Bb130B cBUzeTens B apOUTPaXKHBIN Cy/ OCYLIECTBISETCS MO MpPaBUIIaM, YCTaHOBICHHBIM
AIIK P®, nns nun, ydyacTBYIOIMIUX B JieJie, M APYTHX YYaCTHUKOB mpoiiecca (cT. cT. 121 - 124
AIIK P®). B AIIK P® nokyMeHT, KOTOpBI HampaBiseTCs BCEM Y4YaCTHMKaM IIpolecca,
UMEHyeTCs CyIeOHBIN aKT, YTO BPAJ JIM MOXKHO NPU3HATh yIaYHBIM.

Ecnu cBuzaerens He SBUWIICS B Cy[ 110 PUYMHAM, IPU3HAHHBIM CyI0M HEYBaXXKUTEJIbHBIMH,
CyJ1l MOXET HAJIOKHUTh Ha Hero cyaeOnbii mrpad (4. 2 cr. 157 AIIK P®). [Topsaok HanmoxeHus 1
pasMepsl cyneOHbIX mTpadoB onpenenstores ct. ct. 119, 120 ATIK PO.

[TpuMeHUTENBHO K 00S3aHHOCTH CBUAETENS COOOLIUTh apOUTPaKHOMY CYy[Jy CBEAEHUS 110
CYILIECTBY paccMaTpUBAEMOro Jiefla, KOTOpble €My H3BECTHBI JMYHO, HEOOXOIUMO 3aMETHTh
cienyrouiee. B 00bIIMHCTBE CiIydaeB CBUAETENb JJAeT MOKA3aHUs O COOBITUSAX, ABJICHUAX U T.IL.,
KOTOpbIe BOCIIPUHUMAIIUCH UM JINYHO. "[loka3anus ¢ 4yykux cjaoB", T.e. COOOIIEHUs 0 paKTax, o
HAJIMYUM WM OTCYTCTBUU KOTOPBIX CBHJETENIb y3HAJI M3 JPYT'MX HCTOYHHUKOB, OTHOCATCA K
IpyIIe NpoU3BOAHBIX JOKA3aTENIbCTB.

Mcnonb3oBaHue TakUX JIOKa3aTEIbCTB JOMYCKAETCAd 3aKOHOM JJIsl  YCTaHOBJICHUS
(daxTHuecKux 00CTOATENBCTB ena. Hampumep, nccienoBanue BELIECTBEHHBIX OKA3aTEIbCTB C
IIOMOIIBIO WJIM 4epe3 IOKAa3aHUs CBHUIETENs HEPEeNKO ClIydaeTcs B apOUTpa)KHOM INpaKTHKe.
B03MOXHO 1 HCIIOJIB30BaHKE JOKA3aTENbCTB "IPOM3BOJHBIX OT MPOU3BOAHBIX". VcKitoueHue us3
9TOro MpaBWja Ul IOKa3aHWH CBHUIETENs O3Hadano Obl HEOOOCHOBAaHHOE CYy)KEHHE Kpyra
BO3MOXHBIX HCTOYHUKOB HHPOPMALIUH.

Torma, xorga mnoka3aHMs CBHUJAETENs SBIAIOTCA INPOU3BOAHBIMM, OH 00s3aH yKa3aTb
UCTOYHUK CBOEW OCBEJOMJICHHOCTH. B TpOTUBHOM cilydyae COOOIIEHHBIE MM CBEICHUS
nokaszatenbcTBamMu He mpusHaoTces (4. 4 cr. 88 AIIK P®). JlanHoe mpeamucanue 3akoHa
SBIISICTCSI Ba)KHBIM 3BE€HOM B IIPOLIECCYATbHOM MeEXaHH3Me OO0ECleYeHUs: JOCTOBEPHOCTH
coOOLIaeMbIX Cyy CBeJeHMH. J[eHCTBUTEIBHO, €CIIM CBHJETENI0 HE BMEHHUTh B OOS3aHHOCTb



yKa3aHWe Ha HWCTOYHUK HM3BECTHOW eMy MH(pOpMaluu, TO 3TO IMO3BOJUT HEA0OPOCOBECTHOMY
YYaCTHUKY Mpolecca OecTpensTCTBEHHO [aBaTh JIOKHBIC MOKa3aHHs, TaK KaK MPOBEPUTHh HX
COOTBETCTBUE JIEHCTBUTEIBHOCTH HEBO3MOXKHO.

3a gady 3aBeJOMO JIOKHBIX MOKa3aHUM, a TaKKe 3a OTKa3 OT Jlayu MOKa3aHWil CBUIETEIb
HECET YTOJIOBHYIO OTBETCTBEHHOCTh B COOTBETCTBHH CO CT. CT. 307 u 308 YK P®. Vckaxenue
NEHCTBUTENBHBIX OOCTOSATENBCTB B TMOKA3aHUSAX CBHUJETENS WIM OTKa3 OT Ja4yl IMOKa3aHUU
NPEMSTCTBYET OOBEKTUBHOMY pPACCMOTPEHHIO Jiela M MOXXET TMPHUBECTH K BBIHECEHHUIO
HEO0OOCHOBAHHOTO PEIICHHUS.

"JxecBUIETENbCTBO" OTHOCUTCA K NPECTYIUIEHUSM MpPOTUB MpaBocyus. JIoKHBIMU
SBIISIOTCSA TIOKA3aHUSA, B KOTOPBIX COICPKUTCS BBIMBIIIJICHHAs,, WCKa)KEHHAs MHpOpMAIus O
daxTax mmd0 ymaruuBaercss mHGopMarus 006 00CTOATENLCTBAX, UMEIONINX 3HAYCHHE IS JIea.
B 3akoHe conepkuTcs yKazaHHE HA TO, YTO OTBETCTBEHHOCTb HACTYIAET 3a 3aBEJIOMO JIOXKHBIE
NOKa3aHus, T.€. IMOKa3aHUA, JOXKHOCTb KOTOPBIX JIMIIO CO3HAaeT M JKEJIaeT JaTh HUX CYAY.
JloGpocoBecTHOE 3a0dyXKACHHE CBHUAETENs, HEMpPaBUIbHOE BOCHpHUATHE (AKTOB, BCIECACTBUE
Yero MM JAlOTCS HE COOTBETCTBYIOIIME JEHCTBUTEIBHBIM OOCTOSTEIHCTBAM IIOKA3aHUs, He
MOKET pacCMaTpPUBATHCS KaK Jlaya 3aBeI0MO JIOXKHBIX TOKa3aHUMH.

OTka3 OT JauM MOKa3aHUM SBISETCS OTKPHITON (hOPMOM HEKEJTaHUsl CBUJETENS COOOIIATh
CyJlly CBEIIEHUS, UMEIOIINE 3HAaYCHHE JUIA JieNia. Y MOTUaHue CBUAETENs 00 UCKOMBIX (akTax He
ABJIIETCS OTKA30M OT Jayu noka3zaHui. Kak oTMeyasioch, Mpu ONPENEIEHHBIX YCIOBUSAX A3TO
MOKET PacLEHUBATHCS KaK Jada JIOKHBIX MMOKAa3aHUU. YTOJOBHAsl OTBETCTBEHHOCTh 3a OTKAa3 OT
Jla9y TOKa3aHWH WMCKIIIOYAETCs, €CNH JIUIO 00JaJaeT CBUACTENbCKUM HMMMYHHTETOM HIIH
CBEJICHHSI, KOTOpbIE 00s13aH COOOLTUTH CBUAETENb, BISIOTCS TOCyAapCcTBEHHON TaiHOM. Cchlika
Ha HEOOXOIUMOCTh COXPAaHEHHs NIPYTHX BUAOB TailH (KOMMeEpYecKoW, BpauyeOHOW W T.N.) HE
ABJISIETCSI OCHOBAHHMEM JIJIsl OTKAa3a OT JAaud MMOKAa3aHUM.

[TockonbKy Kaxkaoe L0, yYacTBYIOIIEE B Jiesle, 10 Hadyalla Cy/1e0HOro 3aceiaHust 00g3aHo
PacKpbITh J0Ka3aTeNbCTBA, HA KOTOPBIE OHO CCBHLIACTCS, HENMb3s OOOWTH BHUMAHUEM BOIPOC,
KaKUM 00pa3oM JIOJIKHBI PaCKpPbIBAThCS IOKA3aHUs CBUICTEICH.

B poccuiickom apOuTpakHOM MPOIECCyaTbHOM 3aKOHOAATEIBCTBE HET SIBHO MPOMUCAHHOMN
IIPOLIEAYPBI MOTYYEHUs IOKA3aHWM CBHUJETENCH B XOIE PacKphITHUs JOKa3zarenbcTB. He naror
OTBETA Ha 3TOT BOIIPOC U APYrUe 3aKOHOAATEIIbHBIE AKThI.

3akoH He O0s3bIBAET JIMIl, YYacTBYIOIIMX B JeJie, MPOBOAUTH OINPOC CBUAETENEH U
¢buKcHpoBaTh UX MOKa3aHUsA. PacKpbITh MOKa3aHUs CBHUIETENSI CTOPOHA MOXKET IMyTEM YKa3aHUs
Ha 00CTOSATENILCTBA, KOTOPbIE MOXKET MOATBEPAUTH CBHJETENb. TOIBKO TaKOH BBIBOJ COOOpa3eH
tpeboBanusm AIIK P®, anpecoBaHHBIM JTHMIIaM, YYaCTBYIOIIUM B JI€JI€, COTJIACHO KOTOPHIM OHH
00s13aHBI MPH 3asBJICHUM XOJaTaiicTBa O BBI3OBE CBUJAETEINS yKa3aTh, KaKue OOCTOSTEIbCTBA,
MMEIOIINE 3HAYCHHE TSI JIeja, MOXKET MoATBepAuTh cBuaerenb (4. 1 ct. 88 AIIK P®). Xots
OUEBHUJHO, YTO B IOJIHOW MEPE ITO HENb3s Ha3BaTh PACKPBITUEM WM O3HAKOMJIEHHEM C
MOKa3aHUSIMU CBHUJIETENIEH, IIOCKOJIBKY I JPYroll CTOPOHBI MOXET HMMETh 3HAau€HUE
UHpOpMaLUs HE TOJIBKO O TOM, KaKUe 0OCTOSTENbCTBA MOXKET MOATBEPAUTH CBHIETENb, HO U O
TOM, KaKOBO COJAEPKaHUE €ro MOKa3aHUM.

B AIIK P® 2002 r. 6onee nmonpobno, Hexenu B npeskaeM AIIK 1995 roxa, yperynupoBan
nopsok jgompoca cBuzaeteneil. Ilocne oTkpeiTHS CcyneOHOTO 3acefaHusi M peUieHHs psna
IPOLEAYPHBIX BOIPOCOB SIBUBLIMECS CBUAETENM YIAISIOTCS M3 3ajla JO Hadala MX JOIpoca.
HenocpencTBeHHo mnepea AOMPOCOM CBUIETENb MPEAYNPEKIACTCS CyIOM 00 YTroJOoBHOU
OTBETCTBEHHOCTH 3a Jjady 3aBEJOMO JIOKHBIX MOKa3aHUI WM OTKa3 OT JauM IOKa3aHUM, O 4eM
Jaer noanucky. B omnmmume ot ['paxmanckoro mnpoueccyanbHoro kouaekca B AIIK PO
OTCYTCTBYIOT HOpPMBI 00 OCOOCHHOCTSX JIOMpOCa HECOBEPUICHHOJNETHUX CBHJICTENCH.
CBunerenu, He IOCTUTIIME HIECTHAIATUIETHETO BO3pacTa, HE MOTYT Mperynpexaarbcs o0
YTrOJIOBHOH OTBETCTBEHHOCTH, MM pa3bsCHIETCS OOS3aHHOCTh MPaBIUBO paccka3aTb 00
U3BECTHBIX 00CTOSITENTLCTBAX.

CBuzerenb cooOIIaeT U3BECTHBIE €My CBEJICHHs YCTHO. 1o npeaokeHuio cyaa CBUETENb
MOKET M3JI0KUTh TTOKa3aHus, JaHHBIC YCTHO, B MUChbMeHHOM dopme (4. 3 cT. 88 AIIK PD).



B cooTBeTcTBUU C POCCHHUCKUMHU NPOLECCYaTbHBIMU TPATUIMSAMH CBUJETENN COOOIAIOT
U3BECTHBIE UM CBEJICHHsI B YyCTHOU (hopMe B BUJE CBOOOJHOrO pacckasza. B cBo6ogHOM pacckase
MOTYT COJEPKAThCsl COLIMAIbHBIE, TOJIUTUYECKHUE, IPABOBBIE, SMOIIMOHAIbHBIE U JPYTHe OLEHKU
(hakTOB M 0OOCTOATENBCTB, KOTOpBIE J10KAa3aTeIbCTBAMU HE SBJSIOTCA. IlokazaHust cBuaeTens
3aHOCSTCS] B POTOKOJI, KOTOPBIH BefeTcs B xoae cynedHoro 3acenanus (m. 10 u. 2 cr. 155 AIIK
POD).

[Ipennoxkenue cyna CBUIETENIO W3JIOKUTH MOKAa3aHUS B NMHUCbMEHHOM BHUJE JOMYCTHUMO
TOJILKO TIOCJIE JIONpoca CBUAETENsS B ycTHOW (opme. M3noxkeHue mokazaHuil B MUCHBMEHHOM
dopme - mpaBo, a He o00s3aHHOCTH cBHieTens. llokaszaHust cBUAETENs, H3JIO0KEHHBIE B
nuchbMeHHOU (opme, mpuoOmiaroTes k marepuanaM fena (4. 3 cr. 88 AIIK P®). Ilokazanus B
MUCBMEHHOU (DopMe BMECTO TIOKa3aHHM B YCTHOM (hopMe HE TOMyCKaIOTCs.

Yacte 5 cr. 155 AIIK P® nomyckaeT BO3MOXHOCTh MPOBEACHUS CTEHOTpadUUecKOit
3alMcH, a TaKXKe ayauo- M BUAEO3alUCU CyneOHOro 3acelaHus, KOTOpble MpUOOLIAIOTCS K
IPOTOKOJYy. AyaAHO- U BUJCO3ANUCH SBISIOTCA UIeanbHON (opMoi (pUKCHpOBaHUS MOKa3aHUN
cBUIETENEH, O0ECIeYNBAONMICH TPAKTUUYECKH WACATbHBIC YCIOBUS ISl COXpaHEHHS H
BOCIIPOM3BEJCHUS UX COAEpKAHMS B HEM3MEHHOM Buie. B aynmo- u BHaco3amucu noka3aHuUs
CBUJETENEH MOTryT ObITh OOJiee TOUYHBIMM U TOJHBIMU, IO CPAaBHEHMIO C MpPOTOKoJoM. B Helt
HalJyT OTpakeHHe He TOJbKO COOCTBEHHO HH(opMalMs, COOOIIEHHas CBUJETEIEM, HO H
BOIIPOCHI, 33J]JaBa€Mble y4aCTHUKAaMU IIpolecca U oTBeThl cBueTens. K coxanenuio, B cyeOHbIX
IIPOTOKOJIAX 3TU BaXKHBIE JETAJIN JOKA3bIBaHMs NAJIEKO HE BCETJa HAXOAAT TOYHOE OTPaKEHHUE, a
B HEKOTOPBIX CIIydasiX, MOJIHOCTBIO WM YaCTUYHO HCKAXKAIOTCA.

B apOutpakxHoM mpoleccyallbHOM 3aKOHOJATeIbCTBE HE YpPEryJIMpoBaH BOIIPOC,
KacCaloIIMHCS HCIIOJIb30BAaHMsI CBHJIETEJIEM B IpOIecce Jadd TOKa3aHUH  KaKuX-JIu0o
INUCbMEHHBIX MaTepHaJioOB CIPABOYHOI'O XapakTepa (MUChbMEHHBIX 3aMETOK), XOTs €CTh BCE
OCHOBaHHS IOJIarath, 4TO Takas HEOOXOIMMOCTb MOXKET BO3HUKHYTh Y CBUJAETENS, YUUTHIBAs
XapakTep paccMaTpUBaEMbIX B apOUTPa’KHOM CyJie Jell.

CBugerens 00s3aH OTBETHUTh Ha BONPOCH CyJda M JIMI, YYacTBYIOIIUX B JeIe,
OTHOCHTEJIBHO JaHHBIX UM NoKa3aHui. [lo obmemy nmpaBuily CBUAETENIO HE MOTYT 3aJaBaThCs
HaBOJAIIME BOIPOCHI.

OneHka MoKa3aHMUN CBHJIETENIEH OCYIIECTBIIAECTCA B COOTBETCTBUM C YCTAHOBJICHHUSMH CT.
71 AIIK PO.

HHble 1OKYMEHTBI U MaTE€pHaIIbI

K wWHBIM JOKyMEHTaM H MarepualiaM 3aKOHOAATeNIh OTHOCHUT MaTepualibl (OTo- H
KMHOCBEMKH, ayJuo- U BHUICO3aMCH U HWHbIE HOCUTENW HWH(OPMALUU, TMOJyYEHHBIE,
UCTpeOOBaHHbIE MJIM MPEACTaBICHHBIC B YCTaHOBIECHHOM 3akoHOM mopsake (cT. 89 AIIK P®).
JIOKyMEHTBI U MaTepHalibl MOTYT HCIIOJIb30BaThCs B KaueCTBE JI0KA3aTENbCTB, €CIM COAEpKaT
cBeZicHHsI 00 0OCTOSITENBCTBAX, UMEIONINX 3HAYCHHE JI MPABHILHOTO PACCMOTPEHHS Jela.
CeneHust MOTYT OBITh 3a()UKCHPOBAHBI KaK B TUCbMEHHOM, TaK U B MHOU opMme.

3aKkoHOJATEeNhb HE PACKPHIBAET MOHSATHH Marepuaibl (OTO- M KHHOCHEMKH, ayAHO- U
BUJICO3AMKCH, T0JIarasi, 4YTO OHHU SABIISAIOTCA OOIen3BecTHhIMU. He OyaeTr M3nMMIIHUM Ha3BaTh
MIEPEYUCIICHHBIE MAaTePHAIIbI C MCIIOJI30BAHUEM CIICLUATBHON TEPMHUHOJIOTHH, TPUMEHIEMON B
COOTBETCTBYIOIICH 0OJacTH 3HAHWM, OTHOCAIICHCS K JOKYMEHTHPOBAHHUIO WH(POPMAIINH,
CUCTEMAaTH3AINH, KIACCU(PUKAIIUU JOKYMEHTOB.

To, uto B wactu 2 crateu 89 AIIK P® umenyercs "martepuanbl $GOTO- U KMHOCHEMKH,
ayaMo- W BHJAeO3amucH", MOJANANaeT MOJA OINpeaeieHus "ayIuOBU3YaJIbHBIA JOKYMEHT'",
"kuHOMOKYMEHT", "poTromokyment", "PpoHOIOKyMEHT" .

AyanoBu3yanabHBIA TOKYMEHT - JOKYMEHT, COAEpXaIluid M300pa3uTENbHYI0 U 3BYKOBYIO
uHpopMaruio. KUHOIOKyMEHT - M300pa3sUTENbHBIM WIM ayJWOBU3YalbHBI JOKYMEHT,
CO3JaHHBIN KuHemarorpaduyeckum crocobomM. DOTOTOKYMEHT - U300pa3UTENbHBIA JOKYMEHT,



co3maHHbIi (oTorpaduaeckum crmocooom. DOHOIOKYMEHT - TOKYMEHT, COJIeP KA 3BYKOBYIO
uHbopMaIuio, 3apUKCUPOBAHHYIO OO0 CHCTEMOM 3BYKO3AMHCH.

K mnepeunto "uHBIX" HOKYMEHTOB MOXXHO J00aBUTh U JAPYTHE CYLIECTBYIOIIWE BHUIbI
JIOKYMEHTOB:

- M300pa3UTENbHBIN JOKYMEHT - JOKYMEHT, COAep Kaluii WHGOPMAINIO, BBIPAKEHHYIO
MOCPEACTBOM M300paKeHHsI KAaKOT0-TN00 00BEKTa;

- TpadUYeCKUil JOKYMEHT - H300pa3UTEIbHBIA JOKYMEHT, B KOTOPOM H300paKeHUE
00BEKTa OTYUYEHO MOCPECTBOM JTMHHM, IITPUXOB, CBETOTCHU;

- uWKOHOrpaduyecKWid JTOKYMEHT - JIOKYMEHT, COJACpKAIIUH MPEHMYIICCTBCHHO
n300pakeHre MPOU3BEACHUN NCKYCCTBA, CTICHUATBHON WIH XY05KECTBEHHOM (hoTorpadum.

He coBcem scHO, moueMy K "WHBIM" 3aKOHOJATENb OTHOCHUT JOKYMEHTHI B MHUCHMEHHOMN
dopme. IluCbMEHHBIN MOKyMEHT - 3TO TEKCTOBOM JOKYMEHT, HH(}OpMamus KOTOPOTo
3aUKCUpOBaHa JFOOBIM THUIIOM IMHCHMAa, U OTHOCUTCS OH HE K "WHBIM", a K NMUCHBMCHHBIM
J0Ka3aTeNIbCTBAM.

[To cymecTBy B 3aKOHE COJEPKUTCS OTKPBITHIA TEPEUCHb HCTOYHUKOB HH(DOPMAIIHH,
KOTOpbIE MOTYT HCIIONB30BAThCSl B TPOIECCE OKA3bIBaHUS TPU PACCMOTPEHUU Jell B
apOUTpaXKHBIX CyJax, YTO HaMH YK€ BPAJ JIM MOKHO OIICHUTH KaK SIBIICHUE TOJIOKHUTEIHHOE.
[TpoBosrmacuB cBOOOAY BBIOOpAa HCTOYHUKOB JIOKA3aTE€IbCTB, 3aKOH HE YyCTaHABIWBAET
MPOIECCYaTBbHOTO TIOPSAKAa W TMPaBWI TOMYYEHHUS JIOKA3aTeIbCTBCHHONH WH(MOpMAIIHH,
MEXaHHU3Ma, HCIOIB30BaHHUE KOTOPOro B Mporecce padoThl C JOKa3aTeNbCTBAMU IO3BOJIUT
rapaHTHPOBATh WX JOCTOBEPHOCTh, YTO paHee SIBISJIOCH aKCHMOMOM JOKa3biBaHUs. VckitoueHne
JenaeTcss TOJBKO [UIsl ayAuo- W BUACO3ANUCH, IMOCKOJBbKY 3aKOH OINpeAeNseT MOPsI0K
UCCJIEIOBaHMsI TaKMX JokazaTesnbcTB 4. 2 cT. 62 AIIK P®. Bocnpoussenenue ayauo- u
BUJICO3AMKCEH TMPOBOAUTCS apOUTPaKHBIM CyJOM B 3aje CyIeOHOro 3acelaHus WU B HHOM
CIelraIbHO 000PYAOBAaHHOM JIJIsi TOM L€ TOMEIICHHH.

@DakT BOCIPOU3BEACHUS ayAHO- U BUICO3AMHUCEN OTpakaeTcs B MPOTOKOJIE CyIaeOHOTO
3aceganus. OQHAKO LENbIM psii CYIIECTBEHHBIX BOIPOCOB OCTAJICA 3a paMKaMu IPaBOBOIO
perynupoBanus. Hampumep, He ompeneneHbl YCJIOBUSA, NPH KOTOPHIX 3BYKO3alUCH H
BUJICO3AMKUCH MOTYT OBITh TMPUHATHI KaK JOKA3aTENbCTBA, BOMPOCHl XpPaHEHWHsI, BO3BpAIICHUE
HOCHUTEJICH 3alUCH U JIp.

5.6. OTHOCHUMOCTB U JOITyCTUMOCTD J10Ka3aTeJIbCTB,
CPEJCTB JI0Ka3bIBaHUS

OTHOCHUMOCTD AOKa3aTCJILCTB - IHIMPOKad IIpaBOBasA KaTCropusda, CBHUIACTCIILCTBYIOMIASA O
B3aMMOCBS3H JI0Ka3aTEJIbCTB C OOCTOSATENbCTBAMM, MMOAJEKAIIUMU YCTAHOBJICHHIO Kak MJis
PaspCuICHuA BCCTO ACJIa, TaK U AJIsI COBCPIICHUSA OTACIBHBIX MPOLCCCYAIIbHBIX I[QI’ICTBI/H‘/JI.

ApOUTpaKHBIN CyJl MPUHUMAET TOJBKO TE€ JOKA3aTeNbCTBA, KOTOPhIE UMEIOT OTHOLICHHUE K
paccMaTpuBaeMoMy JeIy.

JlokazaTenbCTBa, MOATBEPKIAIOIINE UIIH OMIPOBEPTaOIINE CYIIECTBOBAHUE 00CTOSTENHCTB,
COCTaBJIAIOMIUX MMPEAMCT JOKAa3bIBAHUA, 6y,ZLYT OTHOCHUMBIMHU.

[To wmuennmto M.K. TpeymHukoBa, OTHOCUMOCTb ompenensercs 4 rpynmnamu
00CTOSITENTBCTB:

- (pakTamu npeaMeTa JOKa3bIBAHUS,

- JOKa3aTCJIbCTBECHHbBIMHN (I)aKTaMI/I;

- TpoleccyalbHbIMU (DaKTaMH, BIMSAIOIIMMU Ha BOSHMKHOBEHME MpaBa Ha MpEAbSBICHUE
HCKa, IPUOCTAHOBJICHUA MPOU3BOJACTBA 110 ACITY,

- (haxTamu, JarONIMMKU OCHOBAHME IS BHIHECEHHSI YACTHOTO OMPEIeNICHHUs 10 JEIy.

ApOuTpaxXHbIi CyJ HE NPUHUMAET IMOCTYNHUBIIME B CyJ JOKYMEHTBI, COJEpKallue
XoJaTaiicTBa O MOJJAEPHKKE JIUI, YYacTBYIOIIUX B JieJie, WM OLIEHKY UX JESTeIbHOCTH, UHbIE
AOKYMCHTBI, HC UMCIOINUEC OTHOMICHUA K YCTAHOBJICHUIO O6CTO$IT€JII>CTB o paccMaTpuBacMoMy



JeNTy, ¥ OTKa3plBacT B NPHOOINEHWH WX K Marepwaiam jeina. Ha oTka3 B TIpHOOIIEHUH K
MaTepuasam Jiena TakuxX JOKyMEHTOB Cy/1 YKa3bIBAaeT B MPOTOKOJIE CyA€OHOT0 3ace1aHusl.

Z[OHYCTI/IMOCTB JOKa3aTCJIbCTB

OOcrosiTenbeTBa  JieNia, KOTOPBIE COTJIACHO 3aKOHY JIOJDKHBI OBITh MOATBEPKICHBI
OIpe/IeIEHHBIMU J10Ka3aTeIbCTBAMH, HE MOTYT MOJATBEPKIATHCSI B apOUTPAKHOM CyA€ MHBIMU
JI0Ka3aTesIbCTBaMH.

JlomycTUMOCTh UMEET OOIIUI U CTICIUATBHBIN XapakTep.

OOt xapakTep AOMYCTUMOCTH - IO BCEM JIeIaM HE3aBHCHMO OT MX KaTErOpHUU JOJKHO
coOnroaarbes TpeOOBAaHUE O NOTYUYEHUU UHPOPMAIIIH.

CneunanbHble NMpaBUiia - B NPOLECCYalbHOM HAyKe MPUHATO MOAPA3JAEISATh HOPMBI O
JIOTTYCTUMOCTH J1I0Ka3aTeIbCTB Ha MO3UTUBHBIE U HETATHUBHBIE.

[To3uTHBHBIN XapaKkTep HOCAT HOPMBI, MPEANUCHIBAIOIINE UCIIOIb30BAHUE OINPEICICHHBIX
JIOKA3aTeNbCTB ISl ONPEeNICHIs] 0OCTOSTENBCTB JeTa.

HeraTuBHbIil XapakTep HOCAT HOPMBI, 3allpEelIAlONIME MCIOIb30BATh OMNpPENEICHHbIE
JI0Ka3aTeIbCTBA.

5.7. O01ue npaBuiia OLIEHKU JOKA3aTeIbCTB

OreHKa 0Ka3aTeNbCTB UMEET JIOTHYECKYIO M TPABOBYIO CTOPOHEI.

Jlornyeckasi CTOpOHa - MPOSIBIISICTCS B COBEPIICHUU MBICIUTEIBHBIX ONEpani 10 aHAIH3Y
Ka4eCTBEHHBIX XapaKTEPHCTUK JOKA3aTEIbCTB, YCTAHOBICHHUIO B3aUMOCBS3H JIOKA3aTEIbCTB H
U3YYCHUIO UX B COBOKYITHOCTH.

[IpaBoBasi cTopoHa - MPOSBISIETCS B 3aKOHONATEIFHOM YCTaHOBJICHUHW IIE€TH, YCJIOBHH,
NPUHIIUTIOB, OIICHKH, BHEITHETO BBIPAYKEHHUS B IMIPOIIECCYANBHBIX JOKYMEHTAX.

OreHKa J0Ka3aTeNnbCTB MPOXOIUT TPH dTara:

- TIpeBapuUTENbHAS OICHKA - NPH MOATOTOBKE JeNa K CyJaeOHOMY pa30oMpaTesbCTBY U B
IpeBapUTEeIbHOM Cy1eOHOM 3aceqaHuny;

- TEKyIasi OI[CHKA - B TIPOLIECCE JOKa3bIBAaHHS B Cy/I€OHOM 3ace/laHNu;

- OKOHYATEJbHAs OLIEHKA - IPU BEIHECEHUH PEIICHUS apOUTPAKHBIM CYJIOM.

ApOuTpaXHBI CyJ OLEHMBAET [OKa3aTeIbCTBA C TOYKH 3PEHUS HMX KadeCTBEHHBIX
XapaKTePUCTHK: OTHOCUMOCTH, JOIYCTUMOCTH, JOCTOBEPHOCTH, AOCTATOYHOCTHU M B3aMMHOM
CBSI3M JOKA3aTEIbCTB B X COBOKYITHOCTH.

OTHOCHMOCTD - HaJHMuue OOBEKTUBHOU CBSI3U MEXIYy MHpOpManueil o ¢pakTe U UCKOMBIM
bakToM.

JIOIyCTUMOCTb - YCTAHOBJICHHOE 3aKOHOM TpeOOBaHME, OTPAaHUYHBAIOIIEE UCIIOIb30BAHUE
OTAENBHBIX CPEACTB JOKA3bIBAHMS WIM TPEINHCHIBAIONIEE 00s3aTebHOE HCIIOIB30BAHUE
KOHKPETHBIX JJOKA3aTeIbCTB Il yCTAaHOBJICHHUS ONPENICICHHBIX (PAKTUYECKHX 00CTOSTEIbCTB.

JIOCTOBEPHOCTh - OLICHMBAIOTCS TaKWe MNPU3HAKH, KAaK HMCTOYHUK JOKa3aTeIbCTBEHHOM
UH(POPMaLIUH, CTOCOOHOCTh UCTOUYHUKA K COXPAaHEHUIO HHPOPMALIUH.

Jloka3aTenbCTBO MPU3HAETCS apOUTPaKHBIM CYAOM JOCTOBEPHBIM, €CIIH B PE3yJIbTATE €T
NPOBEPKU M WCCIICAOBAHUS BBIICHIETCS, YTO COAEPIKAIIMECS B HEM CBEICHUS COOTBETCTBYIOT
NIEUCTBUTEIILHOCTH.

JIOCTaTOYHOCTB - OTpeNieIeHNue JOCTATOYHOCTH - 3HAUUT MPU3HAHUE YCTAaHOBJICHHBIM TOTO
WIX MHOTO OOCTOSITENbCTBA, MMEIOUIETO 3HAYEHHWE IS Jiena. JTO 3aKIIOYUTENIbHAs CTaIus
UCCIICIOBAaHMS U OLICHKH JI0OKA3aTeIbCTB.

I'maBa 6. CYJIEBHBIE PACXO/bI. TIPOIECCYAJIBHBIE CPOKH

6.1. CynebHble pacXxofpl: TOHITHE, BUbI, 3HAUCHUE,
MIpaBUJIa paclpeaesiCHUs] MEXKTy JTUIIaMH, YIaCTBYIOITUMH B JICTIC



CynebHble pacxojbl - 3TO 3aTpaThbl, CBSI3aHHBIE C PACCMOTPEHUEM M pa3pellieHHEM JeNl B
HOpsiIKE apOMTPa)KHOTO CYAONPOM3BOJCTBA, BO3JIaraéMbleé HAa CTOPOHBI, TPETbH JIMLA C
CaMOCTOSITENIbHBIMU TPEOOBAaHHUSIMHU B IIEJIAX UX BO3MEIIEHUS rocyaapcTBy <11>.

<11> ApburpaxHsiii nponecc: YueOHuK s By30B / [lox pen. mpod. B.B. Spkosa. M.:
Opucts, 1998.

CocraB cyieOHBIX PacX0JI0B:

- TOCY/IapCTBEHHAsI MOLUINHA;

- cyieOHBIC U3JICPIKKH, CBSI3aHHBIC C PACCMOTPEHUEM JiejIa apOUTPAKHBIM CYIOM.

B AIIK P® ycraHoBieHbI MpaBuia pacrpeneieHus CyJeOHbIX PacXoJ0B MEXIy JHIIAMH,
ydacTByIoummHu B zieie (ct. 110).

[To oOmemy mpaBuiy Bce cyAeOHBIE pacXO[bl, KOTOPHIE MOHECIO JHIIO, YYacTBYIOIIEEe B
Jiesie, B MO0JIb3Y KOTOPOTO BBIHECEH CYJIEOHBINM aKT, apOUTpPa)KHbIA CyJa B3BICKMBACT C JIPyro
CTOpOHBI. MIHBIMM CIIOBaMH, €CIIM PEUICHUE BBIHECEHO B MOJb3y HCTLA, TO €My C OTBETYHKA
B3BICKMBAIOTCS TIOHECEHHBIE UM CyACOHBbIC U3JEPKKM U yIUIadYeHHas ToCyJapCTBEHHAs
nonuiMHa. Eciu pelneHrne BBIHECEHO B MOJb3Y OTBETYMKA, TO UCTLUOM €My KOMIIEHCHUPYIOTCS
3aTpaTtbl Ha CyAeOHble wu3AepKKu. MCTily BHEcCeHHas TOCyJapCTBEHHasi TONUIMHA HE
BO3BPAILAETCA.

B ciywyae eciu MCK YIOBJIETBOPEH YAaCTUYHO, CYJCOHBIC PACXOIbl OTHOCSTCS Ha JIUII,
Y4acTBYIOUIHMX B Jelie, MPOMOPIIMOHATBHO Pa3Mepy YIOBIETBOPEHHBIX HCKOBBIX TPEOOBAHHIA.

Pacxonpl Ha omaTy yciyr NpeACcTaBUTENs, MOHECEHHBIE JIMIIOM, B MOJb3y KOTOPOTO
MPUHAT CYJEOHBIN aKT, B3bICKUBAIOTCSA apOUTPaXKHBIM CYJIOM C JPYTOro JUIa, y4acTBYIOIIETO B
Jiese, B pa3yMHBIX Tpeiesiax.

[Ipu onpeneneHnn pazyMHbIX MPEAEIOB PACXOAO0B Ha OIUIATY YCIYT IPEICTaBUTEINS MOTYT
MPUHUMATHCS BO BHUMAaHUE:!

- HOPMBI pacxo0JI0B Ha CITy)KeOHbIE KOMaHIUPOBKH, YCTAHOBJICHHBIC TIPABOBBIMH aKTaMU;

- CTOUMOCTbh SKOHOMHBIX TPAHCHIOPTHBIX YCIIYT;

- BpeMs, KOTOpOE€ MOT OBl 3aTpaTUTh Ha MOJATOTOBKY MaTEPHAJIOB KBATH(UIIUPOBAHHBIN
CHCIHAJINCT;

- CJIOKUBIIASICS B PETHOHE CTOMMOCTD OIUIaThl YCIYT aJBOKATOB;

- UMEIOLIUECS CBEICHHS CTATUCTUUYECKUX OPraHOB O LIEHAX HA PHIHKE IOPUIUUYECKUX YCIIYT;
MPOAOIIKUTEIBHOCTh PACCMOTPEHUS U CIIOAKHOCTD JIETa.

JlokazarenbCcTBa, MOATBEPKAAIONIME Pa3yMHOCTh pPacXoJOB Ha  OIJIaTy  YCIyr
MPEACTaBUTEINS, TOJDKHA TPEICTABUTh CTOPOHA, TpeOyroIas BO3MEIIECHUST YKA3aHHBIX PAaCcX0JI0B
<12>.

<12> Ilynkr 20 unpopmanmonnoro nucema IIpesuanyma Briciiero Apourpaxuoro Cyna
P® ot 13 aBrycra 2004 r. N 82 "O HEKOTOpHIX BOINpOCax MNPUMEHEHUS ApPOUTPAKHOTO
npoleccyaibHoro kogekca Poccuiickoit @enepaun’.

B cootBerctBuM ¢ paszbsicHenueM IIpesunnyma BAC PO u3 cucTteMHOro TONKOBAaHMS CT.
110 ATIK P® cnenyer, uto cyaeOHbIE pacXoibl HA OIUIATY YCIYT MPEACTaBUTENs, TOHECEHHBIS
JMIIOM, B TMOJb3y KOTOPOIO HPHUHAT CyAEOHBIM aKT, B3bICKMBAIOTCA C JPYroro Jinia,
y4acTBYIOUIETO B Jele, U B Te€X Cily4asX, KOrJia 3TO JIMIO OCBOOOXKIEHO OT YIJIaThl
roCyJapCTBEHHOM MOLIIUHBI <13>.

<13> Ilynkr 12 uadpopmanronnoro nuceMa Ilpesnnnyma Briciiero Apoutpaxknoro Cyna
P® or 22 pekabps 2005 r. N 99 "OOG oTaenpHBIX BOINpOCaxX MPAKTUKA MPUMEHEHHS
ApOuTpakHOTO MporeccyanbHOro Koaekca Poccuiickoit deneparun’.



['ocynapcTBeHHas! MONUIMHA, OT YIUIATHl KOTOPOH B YCTAaHOBJICHHOM IIOPSIKE MCTEI OBLI
0CBOOOXK/ICH, B3BICKHBACTCSI C OTBETYUKA B J0XOA (eliepaibHOro 0rkKeTa MpOonopLUOHATIBLHO
pa3Mepy YIOBIIETBOPEHHBIX MCKOBBIX TPEOOBAHMM, €CJIM OTBETYMK HE OCBOOOXAEH OT YIUIATHI
roCyAapCTBEHHON MOIIJINHBI.

Jluna, yyacTBylomue B Jejie, MOTYyT CaMOCTOSTEIbHO PELIUTh BOIPOC O pacIpeeieHUH
CyneOHbIX pacxonoB. Ilpu Hamuuuu coriameHus MeXay JIMLIAMH, Y4acTBYIOLIMMM B JIele,
apOUTPaKHBIN Cy/ MIPUHUMAET PELIEHUE B COOTBETCTBUU C ATUM COTJIAIIEHUEM.

[To mpaBunam, ycranoBieHHbM cT. 110 AIIK P®, pacnpenensitorcsi cyaeOHbIE pacXobl,
MIOHECEHHBIE JIMI[AMH, Y4YacTBYIOIIMMHU B JI€Jie, B CBA3M C PACCMOTPEHHEM aleJUISLIMOHHOM,
KaccallMOHHOM aJo0.

Cratps 111 AIIK P® npenycmarpuBaeT OTHEcEHHUE CYAEOHBIX pacxoJOB Ha JMIIO,
3710yHOTpeOIIsAIolIee CBOMMHU POLIECCYATbHBIMH ITPaBaMHU.

B cootBerctBun ¢ 4. 1 cr. 111 AIIK P® B ciydae, ecnu crnop BO3HHMK BCJEICTBUE
HapyIIEHHs JHUIIOM, YYaCTBYIOLIUM B JeJie, MPETEH3UOHHOTO WJIM MHOTO J0CYAEOHOro MopsiKa
YPEryJupOBaHusl CIOpa, MPEAYyCMOTPEHHOro (efepaabHbIM 3aKOHOM MM JI0TOBOPOM, B TOM
yycie HapyLIeHHUs CpPOKa IpeJCTaBICHHs OTBETa Ha MPETEH3UIO, OCTABJICHUS MpPEeTeH3uu Oe3
OTBETa, ApOWTPAXKHBIA CyJI OTHOCHT Ha JTO JHIO CyACOHBIE pPACXOIbl HE3aBUCHUMO OT
pe3yJIbTaTOB PACCMOTPEHHUs Jena. B3pickaHue cyneOHBIX pacxoJ0B B YKa3aHHBIX CIyyasX C
BUHOBHOTO JIMIIA SIBJSIETCS 00S3aHHOCTHIO apOUTPaXKHOTO CyIa.

Yactp 2 cratbu 111 AIIK PO npenycmarpuBaeT mnpaBo apOUTPa)KHOTO Cy/Aa BO3JIOXKHTH
BCe CyAe0HBIE pacXobl Ha JIUIO, 3I0yNOTPEOISIOIIEe CBOUMHU MPOLIECCYAIbHBIMU IIPAaBaMH WIIN
HE BBINOJIHSAIONIEE MPOLECCYalbHbIX 00g3aHHOCTEN. B 1aHHOI HOpME MoJUepKUBaeTcs, YTO Cy
He 00s513aH, HO BIPaBe BO3JIOKUTH BCE CyJeOHBIC PAcXo[bl, a 3HAYUT, HAJO IMOJIATaTh, YTO IOJ
CyJIeOHBIMU pacXoJlaMH ClIeyeT OHUMAaTh He TOJIBKO PACXO/bl, IOHECEHHBIE IPYTOi CTOPOHOU
B CBS3M C PAacCMOTPEHHEM Jella, HO W pacxojsl, (hMHAHCHpyeMBbIe 3a cueT (eaepaTbHOro
Oromkera, B Cayyasix, MpelyCMOTpPeHHbIX 3akoHOM (4. 3 c1. 109 AIIK P®). [IpexycmorpeHHbIE
y. 2 cr. 111 AIIK P® mnocneactBuss MOTYyT HACTyHHUTh, €CIH 3J0yHOTpeOsieHHe
IPOILECCYyaTbHBIMU IPaBaMU WM HEBBIIIOJHEHHE IPOLECCYaIbHBIX 005S3aHHOCTEH NMPUBENO K
CpbIBY CyaeOHOro 3acefaHusi, 3aTATHBAHMUIO CyIEOHOTO TMpoLEecca, BOCIPENATCTBOBAHUIO
paccMOTpeHHMs Jiel1a 10 IPUHATHIO 3aKOHHOTO U 0OOCHOBAHHOTO CyI€OHOro akTa. XOTs 3aKOH He
pacKpbIBaeT CoAepkKaHUsI COOCTBEHHO MOHATHUS 3JI0YNOTPEOICHUS POLIECCYaTbHBIMH ITPABaAMHU.

ApOuTpakHbIf CyJ BIpaBe YMEHBIIUTHh pa3Mep BO3MEILEHHs, €CIM OSTHM JIHUIOM
IIPEJICTaBJIEHbI J10Ka3aTeIbCTBA UX YPE3MEPHOCTHU IO 3asBJICHMIO JIMLA, YYACTBYIOLLETO B JEIIE,
Ha KOTOpOE BO3JaraeTcs Bo3MenieHrne cyaeOHbix pacxonos (4. 3 ct. 111 AIIK PD).

Cornacno ct. 112 AIIK P® Bompock! pacnpenenenusi CyJeOHBIX pacXolI0B pa3peraroTcs
apOMTpaXKHBIM CYyJIOM, pacCMaTPUBAIOLIMM [€JI0, B CyA€OHOM aKTe, KOTOPHIM 3aKaHUMBAETCS
paccMOTpeHHe Jienia 1O CYIIECTBY, WM B OINpENeICHUH. YKa3aHHOE OIPE/IeIeHue MOXKET ObITh
00>KaJI0BAHO.

ApOutpaxxsbiii mporieccyanbHblil Kogekec PD He uCKiI0o9aeT BO3MOKHOCTH PACCMOTPECHHUS
apOUTPa)KHBIM CYJIOM 3asIBJIEHUS O PACIPENCIICHUH CyA€OHBIX PACXOJ0B B TOM K€ J€JI€ U TOrAa,
KOIZla OHO IIOJIAaHO IIOCJE€ MPHUHATHS PELIEHUS CyIOM IMEPBOM WMHCTAHIMM, IOCTAHOBJICHUM
CyJlaMU aneJUIAIMOHHON ¥ KacCallMOHHOM MHCTaHIUM.

6.2. 'ocynapcTBeHHas MOIIJIMHA: TTOHATHE,
MOPSIIOK OINPEIEIICHHS ¥ B3bICKAHUS

B coorBerctBun co cr. 102 AIIK P® pasmep u mopspok yIwarhl IOCyAapCTBEHHOMN
MOLUIMHBI yCTaHABIMBAIOTCS (eaepaibHbIM 3akoHoaarenbcTBoM P® o nHamorax u cbopax -
Hanoroseim konexcom P® (manee - HK P®) (cr. ct. 333.16 - 333.42).

lNocynapcTBeHHast monuiiHa - ¢OOp, B3UMAEMbIN C JUI] (OpraHu3amuil, (GU3NIECKUX JIUIT)
npu uX OOpaIleHHH B TOCYNAapCTBCHHBIE OpPraHbl, OPraHbl MECTHOTO CaMOYIpPAaBIICHUS, WHBIC
opraubl M (WIM) JAODKHOCTHBIM JIMLAM, KOTOpPBIE YIOJHOMOYEHBI B COOTBETCTBHH C



3aKOHOAATEeIBHBIMHA akTaMu P®, 3aKOHOIATEIIEHBIMU aKTaMH CyObeKTOB PD u HOpMaTHBHBIMU
MPaBOBBIMU aKTaMHU OPTaHOB MECTHOI'O CaMOYIPABJICHMS, 32 COBEPILIEHUEM B OTHOLIEHUU ITHX
JULl FOPUAUNYECKH 3HAYMMBIX JEHUCTBHHM, 3a HWCKJIIOYECHHEM JEHCTBHUM, COBEPIIAEMBIX
KOHCYJbCKUMHU yupexaeHusmu (ct. 333.16 HK P®).

['ocynapcTBEHHOM MONUTMHON OTUIAYMBAKOTCS:

- HICKOBBI€ 3a51BJICHUS] UMYILIECTBEHHOI'O XapaKTepa;

- WCKOBBIC 3asBJICHMS TI0 CIIOpaM, BO3HHUKAIOIMIUM TPH 3aKIIOYECHUU, MU3MEHEHUU WIH
PacTOpKEHUHU JOTOBOPOB, U MO CIIOpPaM O MPU3HAHUU CEJIOK HEJICHCTBUTEIbHBIMU;

- WCKOBBIC 3asBJICHHSI O TMPU3HAHUM HEACHCTBUTEIBHBIMH (IIOJHOCTHIO WJIM YaCTUYHO)
HEHOPMATHBHBIX AKTOB T'OCYJAapPCTBEHHBIX OPraHOB, OPraHOB MECTHOTO CaMOYIPAaBIEHUS U
WHBIX OPTaHOB;

- UHBIC MCKOBBIE 3asBJIECHUS HEHMMYIIECTBEHHOI'O XapaKTepa, B TOM YMCIIE 3asBJICHUS O
MPU3HAHUU NPaBa, O MPUCYKICHUHU K UCIIOJTHCHUIO 00sI3aHHOCTH B HATYpE;

- 3asgBJEHUS O NPU3HAHUM OPraHU3aAlMi W UHAUBUAYAIbHBIX MpEAIpUHUMATEIEH
HECOCTOSITENIbHBIMU (OaHKPOTaMM);

- 3asBJICHUSI 00 YCTAaHOBICHUH (PAKTOB, UMEIOIIUX IOPUINUECKOE 3HAUCHHE;

- 3afABJCHUS O BCTYIUIEHMM B J€J0 TPETbUX JHI], 3aABJSIOLIMX CaMOCTOSTEJIbHbBIE
TpeOOBaHUS Ha MPEAMET CIOpa;

- 3asBJEHUS O BbIJAaY€ HCIOJHUTENIBHOTO JHCTa HAa MPUHYAUTEIbHOE HCIIOJIHEHUE
pELIeHUs TPETEUCKOTo Cy1a;

- aneJUISIMOHHBIE W KaCCAI[MOHHBIE jKaj00bl Ha PEIICHHs U TOCTAaHOBJICHUS apOUTPAKHOTO
CyJla, a TakKe Ha OMPENENICHUs O MPEeKpalleHUH MPOU3BOJCTBA MO JAeTy, 00 OCTaBICHUH HCKa
0e3 pacCMOTPEHHS, O HAJIOKECHUU CYyAcOHBIX mTpadoB, O BbIJaYe HCIIOJTHUTEIHHOIO JINCTA Ha
NPUHYAUTETFHOE UCIOJHEHHE pEIIeHUsT TpeTeiickoro cyaa W 00 oOTkaze B Bblaue
VCIIOJTHUTENILHOTO JINCTA;

- BblJIaya KOMUH pEIIeHUM, ONMpeeNeHU, MOCTAaHOBIECHUI apOUTPa)KHOTO CyAa M KOMUi
JIPYTHX TOKYMEHTOB M3 JIEJa, BBIJABAEMBIX apOUTPAKHBIM CYIOM IO MPOCHOE CTOPOH U JIPYTUX
JIUL, YYaCTBYIOILIUX B JIEJIE.

l'ocynapcTBeHHOM MONUIMHON OIUIAYMBAIOTCA NEPBOHAYAIBHBIE U BCTPEUYHBIE HCKOBBIE
TpeOOBaHUS KaK UMYIIECTBEHHOT0, TaK U HEUMYILECTBEHHOT'O XapaKTepa.

lNocynapcTBeHHasi mouUIMHA B3UMAETCS B TBEPABIX CTABKaX M MPOLEHTaX OT LIEHBI MCKa.
OcHOBaHHUs ¥ NMOPSAOK YIUIATHl TOCIOLUIMHBIL, a TaKXKe MOPSAOK MPEAOCTABICHUS] OTCPOUKU WIIN
paccpouky yIuiatel rocrnouiuHsl ycraHasiausatorcss HK P®. Ilo genam, paccmarpuBaeMbiM B
apOUTPaXKHBIX CyJlaX, TOCMONUIMHA YIUIAYMBAETCS C YUETOM CIEAYIOIUX OCOOEHHOCTEH:

1) mpu HAMMYUHU B UCKOBOM 3asIBJICHUU OJTHOBPEMEHHO TPeOOBaHUI KaK MMYIIIECTBEHHOTO,
TaK U HEMMYILIECTBEHHOT'O XapaKTepa, OTHOBPEMEHHO YILIAUMBAIOTCA TOCIIONUIMHA IO UCKOBBIM
3as1BJICHUSIM UMYILIECTBEHHOI'O U HEUMYIIECTBEHHOI'O XapaKTepa;

2) 1leHa MCKa ONpeaeNsieTcs HCTIIOM, a B Clly4ae HEeMpaBUJILHOTO YKa3aHUS LIEHbI UCKa -
apOUTpaXHBIM CYJIOM. B IleHy WCKa BKIIIOYAIOTCS YKa3aHHbIE B MCKOBOM 3asBIICHUU CyMMBbI
HEYCTOWKH (mTpad)oB, IEHEH) U TPOIEHTHI;

3) mpu yBENMYEHUM UCTIIOM pa3Mepa HCKOBBIX TpeOOBAaHWMN HEOOCTAIOMIas CyMMa
TOCTIOLUIMHBI TOIJIaYMBACTCS, MPU YMEHBIIEHNN - CYMMAa W3JMIIHE YIUIAY€HHOM TOCHOLIINHBI
BO3BpalllaeTca. B aHaIOTMYHOM MOPSAKE OINpEAENsieTcsl pa3Mep TOCIOUUIMHBI, €ClId CyJd B
3aBHCHUMOCTH OT OOCTOSITENILCTB J€Jia BBHIIET 3a MpeAesbl 3asBICHHBIX HCTLOM TPEeOOBAHUU.
[leHa ucka, COCTOSIIIIETO U3 HECKOIBKUX CAMOCTOSTEIbHBIX TPEOOBAHUMN, OMPEACTSETC UCXOS
13 CYMMBI BCeX TpeOOBaHUIA,

4) B ciyd4ae, €ClIM HCTEI] OCBOOOXKIEH OT YIUIAThl TOCHONUIMHBI, OHA YIJIA4WBaeTCs
OTBETYMKOM (€CTM OH HE OCBOOOXKIEH OT €€ YIUIaThl) MPOMOPIIMOHAIBEHO pa3Mepy
YIOBJICTBOPEHHBIX apOUTPAKHBIM CYJIOM UCKOBBIX TPeOOBaHMIA;

5) npu monaye 3asBICHUN O BO3BpaTe (BO3MEIICHHWM) M3 OFOJDKETa JICHEKHBIX CPEIICTB
rOCHOLUIMHA YIUIAUYMBAETCS HCXOJS M3 OCIapMBAaeMOW JICHE)KHOM CyMMBI B pa3Mepax,
ycTraHoBJIeHHBIX 1. 1 4. 1 ¢1. 333.21 HK PO®;



6) mpu mojade 3asBICHUI O MEpPECMOTpPEe B TMOPSAKE Haa30pa CyIEOHBIX aKTOB IpPHU
YCIIOBUH, UTO CyIeOHBIC aKThI HE OBLITU 00’kalOBaHbl B KACCAIIMOHHON MHCTAHIINU.

Ilena ucka ornpenensieTcs Mo UCKaM:

- 0 B3bICKAHUU JICHEKHBIX CPEACTB, UCXO/S M3 B3BICKUBAEMOI CYMMBI;

- O MPU3HAHUU HE MOJJIEKALIUM HCIOJHEHUIO MCIOJHUTEIBHOTO WM MHOTO JTOKYMEHTa,
0 KOTOPOMY B3bICKaHHE MPOHM3BOAMUTCA B OECCIOpPHOM (O€3aKLENTHOM) MOPSJIKE, UCXOIS U3
OCIIapUBaEMOM ICHE)KHON CyMMBI;

- 00 uctpeOOBaHUM UMYIIIECTBA, UCXOJS U3 CTOUMOCTH UCTPEOyeMOro UMYIIEeCTBA;

- Mo ucKaM 00 MCTPeOOBAaHMM 3EMENBHOTO YYacTKa, MCXOAS M3 CTOMMOCTH 3E€MEIBHOTO
y4acTKa.

B neny ucka BKJIIOYAIOTCSI TaK)K€ yKa3aHHbIE B MCKOBOM 3asiBJICHUH CYMMBbl HEYCTONKHU
(mrtpad), MeHu) U MPOLIEHTHI.

Ilena Mcka, COCTOSIIETO U3 HECKOJBKMX CAMOCTOSATEIbHBIX TPEOOBaHUM, ONpenensercs
CyMMOH Bcex TpeOOoBaHUM.

[To MCKOBBIM 3asBICHHUSM O TMPU3HAHHUHU TIpaBa, B TOM YHCJIE IIpaBa COOCTBEHHOCTH, TpaBa
MONb30BaHUs, TMpaBa BIAJCHHUS, TMpaBa pPACIOPSDKEHHUS, TOCYJapCTBEHHAs  IOIUIMHA
yIUIAYMBAETCsl B pa3Mepax, YCTAHOBJIEHHBIX JUIsl MCKOBBIX 3asBICHUM HEUMYLIECTBEHHOI'O
Xapakrtepa.

[leHa ucka yka3pIBaeTCs 3asiBUTEIIEM.

B cnyuae HempaBWIBHOTO yKazaHWs 3asgBUTENEM II€HbI HCKAa OHa OMpeensercs
apOUTPaKHBIM CYy/I0M.

['ocynapcTBeHHast MONILTUHA MOJICKHUT BO3BPATY MOJTHOCTHIO WIM YACTUYHO B CIyYasix:

- BHECCHHUS TOCYJAPCTBCHHOW MONUIMHBI B OOJBIIEM pa3Mmepe, 4eM 3TO TpeOyeTcs Io
HACTOAIIEMY 3aKOHY;

- BO3BpAILICHHS 3asIBJICHHSI, ’KaJI00BI 1 HHOTO OOpaIieHust apOuTpakKHBIM CyJIOM;

- MpeKpalleHus: MPOU3BOJCTBA MO ey WM OCTaBIEHHUS HCKa 0e3 pacCMOTpEHHs, €Clu
CIIOp HE IMOJUICKHUT PACCMOTPEHUIO B apOUTPaXKHOM CyJie, a TAKXKE KOIJla UCTIIOM HE COOJI0JICH
YCTaHOBJICHHBIN A0CYNeOHBIN (IIPETEH3MOHHBIN) MOPSAIOK YPETyJIUPOBAHUS CIIOPA C OTBETUUKOM
1100 KOTJja HCK MPEAbSBICH HEAEECITOCOOHBIM JIHIIOM;

- YAOBJETBOPEHUS HMCKOBBIX TpeOOBaHUN apOMTpa)KHBIM CYJIOM O BO3BpaTe€ HAJIOIOB,
cOOpOB, MONUIMH U JIPYTUX OO0SM3aTENBHBIX IUIATEXKEH M3 COOTBETCTBYIOMIETO OFO/KETa, €CIU
OTBETYUK - HAJOTOBBIA, (DUHAHCOBBIA, TAMOKEHHBIM OpPraH M OpraH IO BaJllOTHOMY U
HKCIIOPTHOMY KOHTPOJIIO (OCBOOOXK/IEH OT YIUIaThl TOCYAaPCTBEHHON MOIIJIMHBI B COOTBETCTBUU
C 3aKOHOM), HE B MOJIb3y KOTOPOTO COCTOSIIOCH PEIICHHUE;

- OTKa3a JMll, YIJIATUBIIMX TI'OCYJAapCTBEHHYIO IOLUIMHY, OT COBEPIICHUS HOPUINYECKU
3HAYUMOTO JISHCTBUS 10 OOpaIIeHHs B apOUTPpaKHBINA CY/I.

BosBpar ymnaueHHoi B QenepanbHbIi  OIOKET  rOCYyNAapCTBEHHOM — MOILIMHBI
MPOU3BOJIUTCS MO 3asBICHUSAM, IO/IaBa€MbIM B HAJOTOBBII OpraH, B TEYEHHE rojia CO JHS
HPUHATHS COOTBETCTBYIOIIETO PEUICHUs apOUTPasKHOTO CY /.

3asBIeHHE O BO3BpAaTE CYMMbl H3JIMIIHE YIUIAYEHHOI'O HAaJOra MOXXET ObITh MOJAaHO B
TE€YEHHE TPEX JIET CO JHS YIUIaThl YKa3aHHON CyMMBI.

l'ocynapcTBeHHasi mOLUIMHA, MOAJIEXkallas BO3BparTy, JOHKHA ObITh BbIIaHA TPaKJaHUHY
WIH I0OPUIUYECKOMY JIMIlY B TEYEHHE OJJHOTO MECSLA CO JIHS MPUHATHUS PELICHUs O €€ BO3BparTe
COOTBETCTBYIOIIUM (DUHAHCOBBIM MJIM HAJIOTOBBIM OPTaHOM.

l'ocynapcTBeHHasi MONUIMHA TaKXKe MOJJEKHUT BO3BpATy B Clydae, €ClM 3asBICHUE WU
’kano0a, oTuIadYeHHbIE TOCYIAPCTBEHHOMN MONLUIMHOMN, HE TIOCTYITHIN B apOUTPaKHBINA CY/I.

OOcrosATeNnbCTBa, SBIAIONIMECS OCHOBAaHHEM [UIS IOJIHOTO WJIM YacTUYHOTO BO3BpaTa
rocyAapCTBEHHOU MOULINHBI, YKa3bIBAIOTCS B CYA€OHOM aKTe apOUTPaKHOT'O Cy /.

6.3. 3naepxku, CBI3aHHBIE C PACCMOTPEHUEM JIeJIa



K cyneOHBIM H3aepKKaM, CBS3aHHBIM C PAacCMOTPEHUEM Jejia B apOUTpPakHOM Cyje,
OTHOCSITCS:

- ICHE)KHBIE CYMMBI, [TO/JICKAIIUE BBIIJIATE SKCIIEPTaM, CBUJIETENIAM, IEPEBOJUUKAM;

- pacxopl, CBSI3aHHBIE C IPOBEJCHIUEM OCMOTpA JI0Ka3aTeIbCTB Ha MECTE;

- pacxonbl Ha OIUIATy YCJIYI aJBOKATOB M HWHBIX JIUI], OKAa3bIBAIOUIMX OPHUINYECKYIO
MOMOIIb (TIPeICTaBUTENEH );

- JIpyrue pacxojbl, I[OHECEHHbIE JMIIAMH, YYacTBYIOIIMMU B Jelie, B CBSI3U C
paccMOTpEeHHEM Jiesia B apOUTPaKHOM CYJE.

JleHe)KHble CyMMBbI, MOJUIEKAIMe BBIIIATE SKCIEpTaM, CBUACTENSM U IMEPEBOAUUKAM,
BHOCSITCSI Ha JICMIO3UTHBIA CYET apOUTPaKHOTO CyJa JIMIIOM, 3asSBUBIIUM COOTBETCTBYIOIIEE
XO0JIaTaliCTBO, B CPOK, YCTAaHOBJIEHHBIN apOUTpakHbIM cyAoM. Eciam yka3aHHoe XoJaTaiicTBO
3asBJIEHO O0EMMH CTOpOHamH, TpeOyemble JACHEKHBIE CYMMBI BHOCSTCS CTOpPOHaMH Ha
JIETIO3UTHBIN cueT apOUTPaKHOTO Cy/1a B PaBHBIX YaCTSX.

ApOuTpaxkHbIil CyJ BIpaBe OTKIOHUTh XOJATaliCTBO O HA3HAYEHUH SKCIEPTHU3bI U BHI30BE
CBUJETENEH, €CIIM B YCTAHOBJEHHBI apOUTPaKHBIM CYJIOM CpPOK Ha JEMNO3UTHBIA CcueT
apOUTPaKHOTO CyJla He OBLTM BHECEHBI COOTBETCTBYIOIIWE NEHEKHBIE CYMMBI, U, €CIH JIEJ0
MOKET OBITh PAacCMOTPEHO W pELIEHUE NPUHATO Ha OCHOBAaHUHM JAPYTUX HPEICTABICHHBIX
CTOPOHAMHU JIOKa3aTeNIbCTB.

DkcnepTam, CBHJETENSM M IMEPEBOJUYMKAM BO3MEIIAIOTCS I[MOHECEHHBIE UMM B CBSI3U C
SIBKOM B apOUTPakHBIN CyJl PacXoJlbl Ha MPOE3J], HAEM >KUJIOTO MOMEIICHNUS U BHITUIAYMBAIOTCS
CYTOYHBIE.

DKcnepThl TOMYYaloT BO3HATpaXkIeHUE 3a paboTy, BBHIMOJIHEHHYIO UMHU IO MOPYYCHHIO
apOUTPaXKHOTO CyJa, €clii 3Ta paboTa HE BXOAWUT B KPYT HMX CIIy)KEOHBIX OOS3aHHOCTEH Kak
pabOTHUKOB TOCYJaPCTBEHHBIX CYIeOHO-IKCIIEPTHBIX YUPEKIACHUI.

Pa3mep Bo3HarpakJeHusi 3KCIEpPTYy OINpPEAEsSeTCs CyIAOM IO COIVIACOBAaHHUIO C JIMIIAMU,
Y4acTBYIOUIMMH B JIeJI€, U TI0 COTJIAIIEHUIO C SKCTIIEPTOM.

[lepeBomumK MOMyyaeT BO3HArpa)KIe€HUE 3a paboTy, BBHIMOJIHEHHYIO MM IO MOPYYEHHUIO
apOUTpPaKHOTO CyJa, B pa3Mepe, ONpeesiieMOM CYJOM IO COTJIAIICHUIO C IEPEBOJUUKOM.

CBuzerenu, HE COCTOSIIME B TPYJIOBBIX OTHOUICHHUSX, 3a2 OTBJICYEHHE UX OT OOBIYHBIX
3aHATUN TOJY4YalOT KOMIIEHCAIMIO C YYeTOM (paKTUUECKH 3aTPayeHHOrO0 BPEMEHH, UCXOIs M3
YCTaHOBJICHHOTO (pe/iepaibHbIM 3aKOHOM MUHUMAJIBLHOTO pa3Mepa OIIaThl Tpya.

3a paboTalouMH TpakJaHAMHU, BBI3BIBAEMBIMH B apOUTpaXHbIH CyJ B KadecTBe
CBUJIETEINICH, COXpaHsIeTCsl CpeAHMN 3apabOTOK MO MECTy uX paboThl 3a BpeMs OTCYTCTBUS B
CBSI3H C SIBKOM MX B CY/I.

JIeHEe)KHbIE CYyMMBI, TPUYMTAIOIIMECS OKCIEPTaM, CBHUJIETENAM M IEPEBOAUYUKAM,
BBITJIAYNBAIOTCS:

- 10 BBHITMIOJIHEHUH UMU CBOUX 0053aHHOCTEH;

- ¢ ICTIO3UTHOTO cueTa apOUTPaKHOTO Cya;

- 3a cueT cpeAcTB (eaeparbHOro OIOJKETa, €CIM Ha3HAYCHHE OSKCIIEPTU3bI, BbHI3OB
CBUJETENS, IPUBJICUCHUE TIEPEBOAUMKA K YUYaCTUIO B apOUTPaKHOM IMPOLIECCE MPOU3BEICHBI 11O
UHHUIIMATHBE apOUTPaXKHOTO CyAa.

I'masa 7. UCK. IIPABO HA NCK. OBECIIEYUTEJIbHBIE MEPBI
APBUTPAKHOT' O CYJA

7.1. IlousaTtue ucka. DIeMEHTEI HCKa

Hck B apOUTpaskHOM INPOLIECCE - CIIOPHOE MPaBOBOE TPEOOBAHUE OJIHOTO JIUIA K JPYyTroMy,
BBITEKAIOIIEEe U3 MAaTEPUAIBbHO-IIPABOBOTO OTHOIIEHHSI, OCHOBAHHOE HA IOPUIMYECKUX (aKTax U
IPEIbABICHHOE B ApOUTPAXKHBIN Cy[ sl pACCMOTPEHUS U Pa3peIIEHUs] B CTPOTO ONPEIEIEHHOM
IPOLIECCYaTbHOM NOpsKe <14>.



<14> ApOutpaxssiii mporecc B CCCP / Iloxg pex. A.A. JlobpoBonbckoro. M.: N3a-Bo
Mockogckoro yH-ta, 1983.

Hck nmeeT 1Be CTOPOHBI:

- TIPOTIECCYATBHO-TIPABOBYIO - OOpalleHrne B apOUTPakHBIN CyJT ¢ MPOCHOOH O pa3peiieHun
BO3HUKILIETO CHOpa MO CYIIECTBY M O 3allUTe€ HApPYIIEHHOTO WM OCMapHBaeMOro IMpaBa HIU
OXpaHsAEMOT0 3aKOHOM MHTEpPECa;

- MaTepHabHO-TIPABOBYIO CTOPOHY - CIIOPHOE MaTepHaIbHO-MPaBOBOE TPeOOBaHHUE HUCTIA
K OTBETYHKY, KOTOPOE YKa3aHO B ICKOBOM 3asIBJICHUH W MOJICKHUT PACCMOTPEHHIO IO CYIIECTBY
B CTPOTO YCTAHOBJIEHHOM 3aKOHOM TOPSIKE.

DJIEMEHTHI MICKa COCTABJISIOT MPEIMET HCKa U OCHOBAHUE UCKA.

[IpenMer ucKa - KOHKPETHOE MaTepHAIbHO-NPABOBOE TPEeOOBaHHE HCTIA K OTBETYHKY,
KOTOPOE BBITEKACT M3 CIOPHOTO MAaTEPHAIHLHO-IIPABOBOI'O OTHOIICHUS W IO TOBOJY KOTOPOTO
apOUTPaXKHBIN Cy JOJHKEH BHIHECTH PEIICHUE TIO JeIy .

OcHoBanme wucCKa - (haKTHYECKHE OOCTOSATEIhCTBA, W3 KOTOPBIX BBITEKACT TIPABO
TpeOOBaHUS UCTIIA U HA KOTOPBIX UCTEI] OCHOBBIBAET CBOM TPEOOBAHUSI.

dakTHYecKre OOCTOSATENhCTBA - 3TO IOPHAWYCCKUE (AKThI, T.e. OOCTOSTENHCTBA, C
KOTOPBIMU 3aKOH CBSI3bIBA€T BOSHUKHOBEHHE, U3MEHEHHUE, MPEeKpaIleHne MPaBoOTHOLIEHUI 100
WHBIC TTPABOBBIC TIOCIICICTBUS.

[IpaBoBOE OCHOBaHME UCKa - YKa3aHHE B MCKOBOM 3asBJICHUM Ha HApYyIICHHE 3aKOHA U
WHBIX HOPMATHBHBIX aKTOB, U3 KOTOPBIX BBITEKACT TPEOOBAHUE MCTIIA K OTBETUHKY.

[Tockonbky CcyOBEKTHBHOE TIpaBO, KaK MPaBHIIO, OCHOBBIBAETCA HE Ha OJHOM
IOPUIMYECKOM (PaKTe, a Ha WX COBOKYITHOCTH, TO B OCHOBaHHE WCKa JIOJDKEH IMPHUBOJIUTHCS
oTpeieNIeHHbIN (PaKTHUECKU COCTaB.

@DaKThI, COCTABJISIONINE OCHOBY MCKA, MOYKHO Pa3JIC/IUTh HA TP TPYIIITHL:

1) QaxTel HEMOCPENCTBEHHO MPABOMPOU3BOAAIINE - M3 KOTOPBIX HEMOCPEACTBEHHO
BBITEKAaeT TpeOOBaHUE UCTIIA;

2) ¢dakThl aKTUBHOM M MAcCCUBHOM JIETMTUMAllMU - TIOCPEICTBOM YCTaHOBJIEHHSI KOTOPBIX
OTIpeIeIIIeTCsl HaITISKAIUI XapaKTep CTOPOH B apOUTpakHOM Tpoliecce. PasnmuyaroTcst GpakThi:

- YKa3bplBaloOIIME Ha CBS3b TPeOOBAaHUS C OMPEICICHHBIM CYOBEKTOM, 3asBUBLIMM 3TO
TpeOOoBaHUE, TO €CTh C UCTIIOM, - (DaKThl AKTUBHOU JIETUTUMAIIUH;

- YKa3bIBAIOLIME Ha CBS3b ONpeAeNeHHONW 00S3aHHOCTH C OTBETYMKOM - (DaKThI MACCUBHOMN
JETUTUMAITUHY;

3) ¢akThl MOBOJA K MCKY - YKa3bIBAIOIIKE HA TO, YTO HACTYIMUJIO BpeMs Ui oOpalleHus B
cyn 3a cyaebHoit 3amuTod. To ecTh (aKkThl CBHIACTEIBCTBYIOT O HEBO3MOXXHOCTHU
yperynupoBaHus jiena 6e3 oOparieHus: B apOUTPaKHbIN CY/I.

7.2. Bunpl uickoB. OCHOBaHUSA KJIaCCH(PUKAIINH

Hcku knaccupuuupyroTcs o pa3IuuyHbIM OCHOBAHUSAM:

1) no npoueccyalbHO-IPaBOBOMY KPUTEPHUIO PA3IMUAIOT:

- MCKM O NPU3HAHUM - COAep)Kalue TpeOOBaHME MCTLA O NPU3HAHUM HAIUYUSA WIIH
OTCYTCTBHUSI KaKoro-i1u0o MpaBa MU MPABOOTHOIIEHHs (HampuUMep, UCK O NMPU3HAHUM CICIKU
HEJIEHCTBUTENBHOM, O NpPU3HAHUM IIpaBa COOCTBEHHOCTH). Pa3znuuaroT MNOJOXKHUTEIbHBIE U
OTpHULATENbHbIE UCKU O MPU3HAHUU;

- UCKM O NPUCYXKAECHUU - COAEpKallMe TPeOOBaHUE O MPHUCYKICHUU K COBEPLICHHIO B
I0JIb3Y HCTIA CO CTOPOHBI OTBETYMKA OINPEACIEHHBIX ACUCTBUH (Iepefaud HMYIIECTBa,
BO3BpATa JICHEKHBIX CPENICTB);

- mpeoOpa3oBaTeNbHbIE WCKU - HANpaBICHBl Ha MpEKpalleHue, U3MEHEHHEe, a B psfe
CJIy4aeB ¥ BOSHUKHOBEHHE HOBOT'O MAaTEPUAJILHOTO ITPABOOTHOILICHMUS;

2) 1o MaTepualbHO-NPAaBOBOMY KPHUTEPUIO pa3iMyalOT HWCKH, BO3HUKAWOIIUE U3
IpaXkJJaHCKUX, aIMUHUCTPATUBHBIX, KHUIIUIHBIX, HAJIOTOBBIX U MHBIX IPABOOTHOLICHUH.



[TpakTdeckoe 3HaUYCHUE MaTCPUATBHO-TIPABOBOM KIaCCH(HUKAIIUN COCTOUT B TOM, YTO OHA
SIBIISIETCSI OCHOBOI:

- cy1eOHOM CTAaTUCTHKH;

- 0000111eHUs Cy1e0HON TPAKTHKY;

- HAYYHBIX U MPUKIATHBIX UCCIEAOBAHUN MO OCOOCHHOCTSIM CyJIeOHOTO pa30oMpaTenbCcTBa
OTJICIbHBIX KAaTETOPUH JIeT;

3) 1o XapakTepy 3alluaeMoro HHTeEpeca pa3inyaror:

- TUYHBIE UCKU - HAIIPABIICHBI HA 3alIUTY COOCTBEHHBIX HHTEPECOB MCTLIA;

- HCKH B 3aIIUTy TOCYJapCTBEHHBIX, Ty OJIMYHBIX HHTEPECOB H T.JI.;

- KOCBEHHBIE (MIPOU3BOIHBIC) UCKH - HAIIPABJICHBI HA 3aIUTY MPaB aKIIMOHEPHBIX OOIIECTB,
OOLIECTB C OrpaHUYEHHOW OTBETCTBEHHOCTBIO B CIyya€ HE3aKOHHBIX JEHCTBUM HX
YOPaBISIONIUX, IO BUHE KOTOPHIX TPUYUHEHBI YOBITKH OOIIECTBY.

7.3. IIpaBo Ha uck. [IpaBo Ha peabsBICHUE UCKA

[IpaBo Ha oOparieHue B apOUTPaKHBIA Cyd BBITEKAET U3 OOILIEro KOHCTHUTYLHOHHOTO
mpaBa Ha CyJCOHYIO 3alUTy, MPEAOCTABICHHOTO KAXIOMY JHIy (KaKk (U3NICCKOMY, TaK U
IOpUANYECKOMY) B cooTBeTcTBUU cO CT. 46 Koncturynuu PO. Ilpu xapakTepucTuke mnpasa Ha
oOpaireHre B apOUTPaKHBIN CyJI KaK 3JIEMEHTa KOHCTUTYIIHOHHOTO TIpaBa Ha CyICOHYIO 3alUTy
ClelyeT UMETh B BHUIYy €ro abcomoTHbIN xapakTep. Tak, B mucbme Boiciiero ApOoutpakxHOTO
Cyna PO ot 14 urons 1995 r. N C1-7/OI1-328 "O HekoTopsix BbIBomax u3 IlocraHoBiIeHUs
Koncrurynuonnoro Cyaa Poccuiickoit @enepauun ot 03.05.1995 N 4-I1, umeromux 3HaueHue
JUTSL  NESTEIbHOCTH apOUTPaKHBIX CyI0B" pPa3bsICHEHAa BAXHOCTh MpaBWjia O TOM, 4YTO B
cootBeTcTBUU cO cT. 46 Kouctutyuuun P® mpaBo Ha cyaeOHYIO 3amuTy HE MOXET OBITh
OTPAaHWYCHO HH TPU KAKUX OOCTOSATEIBCTBAX, U HEOOXOIUMOCTH JUIsI apOUTPaXKHBIX CYJIOB B
MPAKTHYECKOH JEATeIbHOCTH CTPOTO PyKOBOJICTBOBATHCS YKa3aHHBIM MOJIOKEHUEM.

CrnenyeT Takke MMETh B BHIY, YTO MPaBO HA CIPaBEIUBOE CyneOHOe pa3dMpaTenbCcTBO,
YCTaHOBJICHHOE B CT. 6 EBpOIEiicKoi KOHBEHIIMH O 3aIUTE TIPaB YEJIOBEKAa U OCHOBHBIX CBOOO,
B KaUE€CTBE OJTHOTO U3 3JIEMEHTOB BKIIIOUAET M MPABO YYACTHUKA CIIOpa Ha 3PGEKTUBHBIN TOCTYII
K CyJy, IPaBOMOYHOMY pa3pelIuTh €ro Aeo.

B apOutpaxkHoM Tmpoliecce MpaBO Ha CyJAeOHYIO 3alIUTy B CyA€ IEpBOM HHCTAHIIUU
peanuzyetcs B ¢hopme mogaun ucka auoo 3assiaeHUs. OCHOBHBIM CITOCOOOM BO30YKIIEHHUS Jena
SIBJISIETCSL TI0J]a4a WCKA, MOCKOJBKY 3asBICHHEM BO30YXKIAIOTCS TOJIBKO JeNa M3 MyOIUYHBIX
MPaBOOTHOIIECHUH, OCOOOTO MPOM3BOJCTBA M O HECOCTOSATEIBHOCTH (OaHKPOTCTBE). DTHUM U
OTIpe/IeIIIeTCS 3HAUCHHUE N3YUCHHsI TpaBa Ha MPEAbIBICHUE UCKA B apOUTPaKHOM IpOILIecce.

B nonatuu npaBa Ha MCK BBICTYMAIOT JBa HEPA3PHIBHO CBA3aHHBIX MPABOMOUMS: MPaBO Ha
MpeIbSIBICHUE UCKA U TIPABO HA YIOBJIETBOPEHUE UCKA.

[IpaBo Ha HCK - 3TO HE caMO HapylIeHHOE CYOBEKTUBHOE IIPaBO, a BO3MOXHOCTHb
MONyYeHHUsl 3allUTBl B OMPENEJICHHOM IMPOILECCYyaTbHOM TMOpPSAKE, B  OINpeAeICHHON
MpoIlecCyaaIbHON UCKOBOH (hOpME M BMECTE C TEM MPUHYIUTEIHHON €r0 peaan3aini.

[IpaBo Ha cyneOHYIO 3alIUTy B apOUTPa’KHOM IMPOLIECCE PEeaM3yeTCsl MPEkKIE BCETO B
IpaBe Ha UCK B apOUTPa’KHOM IpoIIecce.

PasznuyaroTcs nmporeccyanbHO-TPaBOBasi U MAaTepUATBHO-TIPABOBAsi CTOPOHEKI MpaBa Ha MCK:

- IpolleccyalbHO-PaBOBasi CTOPOHA MpaBa Ha UCK, T.€. HAJTMUYME UM OTCYTCTBHE IpaBa Ha
NPEIbSIBICHHE KCKA, MPOSBISETCS NpPH TMPEAbSBICHUM WCKa. Ecom y uCTIA ecTh MpaBo Ha
IpeIbsBICHUE UCKA, TO CyJ MPUHUMAET 3asBIIEHUE K PACCMOTPEHUIO;

- MaTepualbHO-TIPaBOBasi CTOpPOHA TpaBa HA WCK, T.e. MPABO HA YJOBIETBOPEHUE HCKA,
npoBepsieTcsl B 3acellaHuu apOUTpPakHOTO CyJa TMpu pa3pelieHuu cnopa. B cioyuae
000CHOBaHHOCTH TPeOOBAHUN HCTIA K OTBETYMKY KakK ¢ (PaKTHMUYECKOH, TaK U C IOPUIHMUYECKON
CTOPOHBI, MCK OyJeT MoJiexaTh YIOBIETBOPEHHUIO, IMOCKOJIbKY y HCTHA OyJIeT mIpaBo Ha
yIOBJIETBOPEHHUE HCKA.



[IpennoceimkaMu OTCYTCTBHS IpaBa Ha MPEIBSBICHHE WCKa SIBISIOTCS —CIEIyIOIINe
OCHOBaHHS:

- CIIOp HE MOJJICKUT PACCMOTPEHUIO B apOUTPaKHOM CYJIE;

- UMEEeTCsI BCTYUBILUIA B 3aKOHHYIO CHITY, TIPHHSATBIH 110 CIIOPY MEXIy TEMH K€ JIUIIAMH, O
TOM K€ TIPEJIMETE M 10 TEM YK€ OCHOBAHUSAM CYyACOHBIH aKT apOMTPaKHOTO Cyna, cyda oOmIei
IOPUCAUKIINH MM KOMIIETEHTHOTO CyJla HHOCTPAHHOTO TOCYIapCTBa, 32 UCKIIOYCHUEM CITyYaeB,
eclii  apOWTpaXHBI CylI OTKa3al B MPU3HAHWM W TPUBEACHWU B WCIIOJHEHUE PEUICHHUS
MHOCTPAHHOTO Cy/1a;

- B TIPOU3BOJICTBE CyAa OOIICH IOPUCAMKINH, apOUTPaXKHOTO CyAa, TPETEHCKOro cyia
MUMEETCS CIIOp MEXK/Ty TEMH K€ JIMI[AMH, O TOM K€ TPEIMETE U TI0 TeM K€ OCHOBAHUSM;

- IMEETCS MIPUHSATOE IO CIIOPY MEXKIy TEMH K€ JIMIAMH, O TOM K€ MPEeIMETE U TI0 TEM XKe
OCHOBaHMSM pEIICHUE TPETEHCKOTrO CyJa, 3a UCKIIOYEHHEM CIIydaeB, €CliM apOUTpasKHBIN Cyq
OTKa3aJl B BbIJa4€ HCIOJHHUTEIBHOTO JINCTA Ha MPHHYAWUTEIFHOE WCIOJHEHNUE pPEUICHHUS
Tperetickoro cyna (ct. 150 AIIK P®).

[lepBast mpeamnockUIKa MpaBa Ha MPEABSBICHUE MCKa O3HAYAET, YTO CIOp JOJDKEH OBITh
HIOZIBEJOMCTBEH apOUTPaKHOMY CYY.

Bropas mpenmoceiika TpaBa Ha TPEIBSBICHHWE HCKA - OTCYTCTBHE BCTYNHBIIETO B
3aKOHHYIO CHJIy pEIICHHs CyJa OOLIeH IOPHCIAMKINH, apOUTPaKHOTO CyZAa, BBIHECEHHOTO IO
TOXKJAECTBEHHOMY HWCKY, W OTCYTCTBHE pEUICHHS WM OIPEACICHUS Cyda O MpeKpalleHUH
IPOM3BOJICTBA MO JAETy 100 00 YTBEP)KJICHUN MUPOBOTO COTJIAIIEHHS CTOPOH.

TpeThst peAnockUIKa MpaBa Ha MPEIbsIBICHUE UCKA - OTCYTCTBHE B TMPOM3BOJCTBE Cyla
0011IeH IOPUCANKINY, apOUTPaKHOTO, TPETEHCKOTO Cy/la Jesia Mo TOXKIECTBEHHOMY HCKY.

7.4. CoeqnHEeHHE U Pa3beIMHEHUE HCKOB

B coorBerctBun co cr. 130 AIIK P® wucren BmpaBe COEAMHUTH B OJHOM HMCKOBOM
3asIBJICHUN HECKOJIBKO TPEOOBAaHUM, CBS3aHHBIX MEXKIY COOOW MO OCHOBAaHUSM BO3HUKHOBEHUS
WIM TIPEOCTABIEHHBIM Jo0Ka3aTelbcTBaM. CBS3aHHOCTh MOHMMAETCA JOBOJIBHO IIIHPOKO,
HalpUMep,  B3aUMOCBSI3aHBI  JICHEXKHbIE  TpeOoBaHus.  JlomyckaeTcss  TpeIbsIBICHUE
OJIHOBPEMEHHO B OJIHOM HCKE HECKOJBKHUX TpeOOBaHUM, MOJBEIOMCTBEHHBIX apOUTPaKHOMY
Cylly, HampuMep O B3bICKAHMM CYMMBI OCHOBHOTO J0Jira, YOBITKOB M HEycCToWku. Takoe
o0beIMHEHNE OTBEYAaeT HauyajiaM IpOLEecCyajbHOW 3KOHOMHUHM U pallOHAIM3UpPYeT CyaeOHbIe
npoienypsl. BMecte ¢ TeM HeIOMyCTUMBI CBSI3U, KOTOPBIE MEIIAIOT PACCMOTPEHUIO JIea.

B nynkre 7 [loctanoBnenus [Inenyma Briciiero Apoutpaxknoro Cyaa P® ot 31 okTsabps
1996 r. N 13 "O npumeHeHuu ApOUTPaXHOTO MPOIECCYATbHOTO Kojaekca Poccuiickoit
®denepauny Py paCCMOTPEHUU /1€ B CyJi€ NTEPBOM MHCTAHIIMU' Pa3bsICHEHO, YTO UCTELl BIIPAaBe
COCIMHUTH B OJIHOM HMCKOBOM 3asBJICHHH HECKOJbKO TPEOOBAaHMIA, CBS3aHHBIX MEXKIY COOOM.
CoennHeHrEe HECKOJIBKUX TpeOOBaHUI MOXKET UMETh MECTO, KOTJa OHU CBSI3aHBI MEXIy COOOMU
M0 OCHOBAHMSIM BO3HMKHOBEHHUS WM MPEACTABICHHBIM JI0Ka3aTEJbCTBAM (B YacCTHOCTH, O
B3bICKAHWN HEBO3BPAILIEHHOTO KPEIuTa, MPOLIEHTOB 3a MOJIb30BAaHUE KPEIUTOM U HEYCTOMKH; O
NPU3HAHUM HEJCUCTBUTENBHBIM aKTa W O BO3BPATE€ CyMM, YIJIAYEHHBIX HAa OCHOBAaHUU 3TOTO
aKTa; O B3BICKAHUM CTOMMOCTH HEIOCTauyM, IOJYyUYEHHOM IO HECKOJbKUM TPAHCHOPTHBIM
JOKYMEHTaM U 0(OPMJICHHON OJHUM aKTOM MPUEMKH WU OTUIAYCHHOHN MO0 OJJHOMY PacueTHOMY
JIOKYMEHTY ).

[IpenwsiBneHNE JOMOJHUTEIHHOTO TPEOOBAHUS NPOU3BOAUTCS MO OOMIMM MpaBUIIaM
npenbsaBieHus uCKoB. Eciu nonomHuTensHoe TpeboBaHUE HE CBA3aHO C MEPBOHAYATIBHBIM JTHOO
apOUTPaXHBIA CyJ TpPH3HAET HMX COBMECTHOE PACCMOTPEHHE HEIeNecO00pasHbIM, CYII
OTKa3bIBa€T B X COBMECTHOM PAaCCMOTPEHHH.

ApOuTpakHbIi CyJ EPBOM MHCTAHIIMU BIPaBe OOBEAMHUTH HECKOJIBKO OJHOPOIHBIX e,
B KOTOPBIX YYacTBYIOT OJHM M T€ >K€ JHIA, B OJHO TMPOU3BOJACTBO MJii COBMECTHOIO
paccMoOTpeHusl TUOO BBIASIUTH OJTHO WM HECKOJBKO COCIMHEHHBIX TPEOOBAHUN B OTACIHHOE
MIPOU3BOJICTBO, €CJIA MTPU3HAET 11€JIeCO00pa3HbIM pa3ieIbHOE PACCMOTPEHUE TPEOOBAHUH.



OObenuHeHHE el B OJHO TPOHM3BOJACTBO M BBIACICHHE TpPeOOBaHUI B OTIEIBHOE
IPOU3BOJICTBO JOMYCKAIOTCS 0 TMPHHATHA CyneOHOrO aKTa, KOTOPBIM 3aKaHYMBACTCS
paccMOTpeHHe Jiefia B apOUTpakHOM cyje mepBod mMHCTaHIMU. OO0 OOBEAMHEHUH NIeTT B OJIHO
IPOM3BOJICTBO M O BBIJCICHUU TPEOOBAaHMH B OTIEIBHOE IMPOM3BOICTBO ApOMTPAXHBIH CYH
BBIHOCUT OIPEJIETICHHE, KOMMU KOTOPOTo HAMpaBIAIOTCA JIMLAM, ydacTByromuM B aeine (ct. 130
AIIK PO).

7.5. 3amuTa OTBETYMKA IPOTUB UCKa. BCTpeunslii uck

ApOutpaxHblii nponeccyanbHblii Kogekc P® HajgenseT ucTHa M OTBETYMKA PaBHBIMHU
BO3MOXXHOCTSIMH, PaBHBIMH IIpaBaMH M OOS3aHHOCTSMH MO 3aIUTE WX HHTEPECOB B XOJE
cyaeOHoro pa3OuparesnbcTBa. B 4acTHOCTH, OTBETYMK BIIPABE 3AIMIIATHCSA OT MPEIbSIBIEHHOIO
K HEMY MCKa, UCIIOJIb3Ys Ui 3TOro IpaBa, npeaoctaBieHHble AIIK PO.

3amuTa OTBETYMKA IPOTUB MCKA OCYLIECTBIIACTCS IIyTEM HCIOJB30BAaHUS MaTEPHAIBHO-
IIPaBOBBIX U IIPOLIECCYATIbHO-TIIPABOBBIX CPEJICTB 3aAIIMTHI.

MarepuanbHO-TIPaBOBBIE BO3PAKECHUS

Ilenp - ompoBeprHyTh HMCKOBBIE TpeOOBaHUS IO CylIecTBY (00OOCHOBaTh OTCYTCTBHE
CyOBEKTHBHOIO MaTepUaJILHOTO MPaBa, O 3aIlUTE KOTOPOTo MPOCUT ucTel <15>).

<15> ApObutpaxusiii nponecc: YueOHUK s By30B / [lox pen. mpod. B.B. Spkosa. M.:
Opucts, 1998.

[IponeccyanbHO-NIPaBOBBIE BO3PAKEHHUS
IMenp - BOCHpPENATCTBOBATH AAJIBHEUIIEMY PAaCCMOTPEHHIO J€jla IO CYILIECTBY IIyTEM

00OCHOBaHMS HEBO3MOXHOCTH pPAacCMOTPEHMsS [JaHHOTO Jiena B  apOUTPaXHOM cCyje
(onpoBepruyTh MPAaBOMEPHOCTH KaK BOZHUKHOBEHUS MPOLIECCa, TaK M €ro MpoIoihKeHus <16>).

<16> ApOutpaxuslii mporecc: Yuebuuk as By3oB / [lox pen. mpod. M.K. Tpeyraukosa.
M.: OOO "T'opogeu-Uzgat", 2003.

Bozpakenuss oTBeTYMKa MPOTHB HCKa MOTYT OBbITh OQOpMIIEHBI B 3asBICHUIX,
X0JlaTaiicTBax U T.J., B TOM YHCII€ B OT3bIBE Ha HCK.

OT3BIB HA UCK

OTBeTYMK HampaBiseT WM MPEICTaBIsCT B apOMTPaKHBIA CyJ OT3BIB Ha HMCKOBOE
3asBJIEHUE C MPHJIOKEHUEM JIOKYMEHTOB, KOTOpPbIE MOATBEPKIAIOT BO3PAXKEHUS OTHOCUTEIHHO
UCKAa, a TakKe JOKYMEHTOB, KOTOpbIE€ MOATBEP)KIAIOT HANpaBieHUE KOMUM OT3bIBA U
IpUJIaraeMbIX K HEMY JTOKyMEHTOB UCTILY U APYTUM JIMILIaM, YYaCTBYIOIIUM B JIeJIe.

OT3bIB HampaBisieTcss B apOUTpPaXKHbBIM CyJ M JIMIIAM, YYacTBYIOIIMM B J€Jie, 3aKa3HbIM
MUCHMOM C YBEJIOMJIEHHEM O BPYUYEHHH B CPOK, 00ECTIEUUBAIOLINI BO3MOKHOCTh O3HAKOMIICHUS
C HUM JI0 Hayaya cy1e0HOro 3aceaHusl.

OT3BIB NPEACTABIAETCS B TUCBMEHHOU (POpME U CONIEPIKUT:

- HAUMCHOBAHHEC HUCTLIA, €T'0 MCCTOHAXO0XACHHUC UJIN MCCTO XKUTCJIBCTBA,

- HAUMEHOBAHHME OTBETYHKA, €r0 MECTO HaxXOXACHMS;, €CIH OTBETYHMKOM SIBISETCS
TpaXXJaHUH, €TO0 MCCTO KUTCJILCTBA, JaTa U MCCTO POKACHUA, MECTO pa60T51 WM AaTta U MECTO
roCyAapCTBEHHOW PETUCTPALIMY B KAUYECTBE MHAWBUYaIbHOTO MPEANPUHUMATES;

- BO3PAXKEHUS IO CYIIECTBY 3asBICHHBIX TPEOOBAaHUU CO CCHUTKON Ha 3aKOHBI U HHBIE
HOpPMaTHBHBIE [TPABOBbBIE aKThl, @ TAK)KE Ha JOKA3aTEeIbCTBA, 00OCHOBBIBAIOIINE BO3PAKECHHUS,



- IEpEYEHb MIPUIIATaeMbIX K OT3bIBY JTOKYMEHTOB.

B o13p1Be MOTYT OBITH yKa3aHbl HOMepa TenedoHOB, (aKkcoB, afpeca IMEKTPOHHON MOYTHI
U UHbIE CBEACHUS, HEOOXOJUMbIE I IPABHIIBHOTO M CBOEBPEMEHHOI'O PACCMOTPEHHUS JIea.

OT3bIB MOANMCHIBAETCS OTBETYMKOM WIIM €ro mnpeacrtaButeneM. K oT3bIBy, NoanucaHHOMY
IIPEACTABUTENEM, IPUIAraeTcs TOBEPEHHOCTh WM WHOM JTOKYMEHT, NOATBEPKIAIOIIUE €ro
MOJIHOMOYHS Ha MOJINUCAHUE OT3bIBA.

Berpeunslii mck - 3TO  MaTepHalbHO-NIPaBOBOE TpeOOBaHME OTBETYMKA K HCTILY,
NPEIbSIBICHHOE ISl PACCMOTPEHUSI B TOM K€ CaMOM TpOIlecce, KOTOPbIi BO30YKACH MO UCKY
UCTLA K OTBETYUKY, U TJI€ OHM SIBJISIOTCS CTOPOHAMH 110 JEITy.

OTBeTYMK MMEET MpaBO MPEAbIBUTH UCTILy BCTPEUHBIM MCK A0 MPUHATUS apOUTPaKHBIM
CyJIOM NEpBOIl MHCTAHLMU CyJEOHOro akTa, KOTOPbIM 3aKaHUMBAETCS PACCMOTPEHHUE Jena IO
cymecTBy (ct. 132 ATIK PO).

Takum 00pa3oM, BCTPEYHBIH HCK MPEACTaBISET COOOH HE TOJIBKO CPEACTBO 3aIWTHI
OTBETYHMKA IPOTHUB IEPBOHAYAIBHOTO MCKa, HO M SBJISETCS MPOLIECCYaIbHBIM CpPEICTBOM
YIOBJIETBOPEHUS €70 CAMOCTOATEIbHBIX TpeOoBaHui <17>.

<17> ApOutpaxusrii mporecc: YueOuuk s By3oB / [lox pen. mpod. M.K. Tpeyraukosa.
M.: OOO "T'oponeu-Uzpat", 2003.

VYcioBus MPUHATHUS BCTPEUHOTO UCKA apOUTPa’KHBIM CYJIOM:

1) BcTpeuHoe TpeboBaHNE HANPABJICHO K 3a4€Ty MEPBOHAYAIBLHOTO TPEOOBAHNS;

2) YIOBJIETBOPEHHME BCTPEYHOTO WCKA HCKIIOYAeT TIONHOCTBIO MJIM B  YacTH
yJIOBJIETBOPEHHE TTEPBOHAYATIBHOTO UCKa;

3) Mexay BCTPEYHBIM M MEPBOHAYAIBHBIM HCKAMHU HMEETCSl B3aMMHasl CBS3b M HUX
COBMECTHOE PacCCMOTPEHHE MPUBENET K Oosee OBICTPOMY U MPABUIBHOMY PAaCCMOTPEHHIO AEa.

OtcyTcTBHE YCIIOBHM /ISl IPUHATHS SABJISETCS OCHOBAaHHEM JIJIs1 BO3BPALLECHHUS BCTPEYHOTO
UCKa apOUTPAKHBIM CYIOM.

HeBo3MOXHO TpenbsiBICHHE BCTPEYHOTO HCKAa TPETbEMY JIMILy, HE 3asBISIOLIEMY
CaMOCTOSITENIbHBIX TPeOOBAaHUM, MPOKYpPOPY, T'OCYJapCTBEHHBIM OpraHaM, OpraHaM MECTHOTO
CaMOyHpaBJICHHUS U HHBIM OpraHaM, IPeAbsIBUBIINM UCK B 3aLIUTY IyOJNYHBIX HHTEPECOB.

7.6. O6ecnieunTebHBIE MEPBI APOUTPAXKHOTO Cy1a:
MOHSITHE, KJIACCU(PUKAIUS

OOecneunTenpHble MEpbl apOUTPAKHOTO CyJa - BpPEMEHHbIE MEpbI, NpPUHUMAacMble
apOUTpa)KHBIM CYJIOM M HallpaBJIEHHbIC HA 00ECIEYEeHUE NCKA WM UMYILIECTBEHHBIX HHTEPECOB
3as1BUTENIS, TAPAHTUPYIOIINE UCIIOJIHEHUE PELICHMS.

OcHoBanus obecnieuntenbHbIX Mep. CormacHo yactu 2 ctatbu 90 ATIK P®D:

- eclU HeNpUHATHE OOECHeYUTENbHBIX MEp MOXKET 3aTpyJHUTh WINW CAENaTh
HEBO3MOXXHBIM HCIIOJIHEHHE CyJeOHOro akTa, B TOM UHCIIE€ €CJIM HCIIOJIHEHHE CyAeOHOro akTa
npeanosiaraercs 3a npenenamu Pd;

- TIPUHATHE 00ECHEUNTENIbHBIX MEp HEOOXOAMMO B LEJSIX MPEJOTBPALICHHUS MPUYUHEHUS
3HAYUTENBHOTO yIepOa 3asBUTEIIIO.

OObecneunTenpHBIM MepaM NMPUCYIIN CIEAYIOUINE TPU3HAKU:

- CPOYHOCTb;

- BpEMEHHBIN XapakTep;

- 3aIIMTa UMYLIECTBEHHBIX UHTEPECOB 3asIBUTEIS;

- COpa3MEepPHOCTb OOECIEUUTENBHBIX MEP 3asBJICHHOMY TPEOOBaHMIO.

CpodHOCTh O3HayaeT 0e30TJIaraTeIbHOCTh pa3pelieHHs 3asBICHUS 00 00ecreuUuTeNbHBIX
Mepax, a TAK)Ke IPOLEAYPHYIO YIPOIIEHHOCTb pa3pelleHus JAaHHOIO BOIpOca.



BpemeHHbIN XapakTep MEp 3aKJIHYaeTCs B OTPAHMYECHHOCTH UX JIECHCTBHS ONPENCIICHHBIM
IIEPUOAOM B 3aBUCUMOCTH OT TOTO, B KAKOW MOMEHT 3asBJICHO COOTBETCTBYIOILEE XOATalCTBO,
Y/IOBJIETBOPEH MCK JINOO HET.

3amuTa UMYIIECTBEHHBIX NHTEPECOB 3asiBUTEI OTPAKAETCS B LIEJIEBOM HAIPaBIECHHOCTU
o0ecneunTeabHbIX MEp - 00eCTIeUeHNE UCKa UM UMYLIECTBEHHBIX HHTEPECOB 3asBUTEIIS.

Mepsl o0ecrieueHHs UCKa HE MOTYT MPUMEHATHCSA B TE€X CIIydasx, KOrja OTCYTCTBYET caM
(dakT HapylieHUs IpaB HCTLA, B OTHOLIEHUM KOTOPOTO MOTYT OBITh IMPUMEHEHbI
oOecnieuntenbHble Mephbl. B uacTHOCTH, TpeOoBaHHE O MPUMEHEHUH Mep MO0 00ECIEUYEHUI0 HCKa
NyTEM 3alpelieHUs] OTBETYMKY MOATOTABIMBATH M PACIpPOCTPAHATh HOBBIE CBEACHUSA,
[opoyYalye JeJIOBYI0 pEeMyTaluio MCTLA, YAOBIETBOpEHHIO He mnomiexur (m. 9 O63opa
NPAKTUKU pa3pelieHus apOUTpa)XHbIMU CyJaMH CIOpPOB, CBS3aHHBIX C 3alllUTOW JEJI0BOU
penytauuu // Ilpunoxenue Kk uHPpoOpMannoHHOMY nucbMy Beiciiero Apoutpaxtnoro Cyna PO
ot 23 cents0ps 1999 r. N 46).

Mepsl obecrieueHust HMCKa NPUMEHSIOTCS B OTHOIIEHMM KaK YacTHBIX JIMI, TaK U
rOCyapCTBEHHBIX OPIraHOB, HaNpuUMEp B OTHOIIEHWM HAJIOTOBBIX OpPraHOB 10 HCKaM
HaJIoronjareiabuKoB (nmucsMo Beicero Apourpaxksoro Cyaa P® ot 10 suBaps 1997 r. N C4-
5/0I0-13; m. 10 INocranonenus [Inenyma Bricmero Apourpaxkuoro Cyna P® or 28 despans
2001 r. N 5 "O HexkoTOpbIX BOIpocax NPUMEHEHMs 4acTH IepBoil Hamorosoro koznekca
Poccuiickoit deneparun').

Copa3zMepHOCTh 00eCHEeUUTENbHBIX MEp 3asBICHHOMY TpPEOOBAaHMIO 3aKIIOYaeTcs B
COOTBETCTBUM (aI€KBAaTHOCTH) MMYILIECTBEHHOI'O MHTEpeca 3asBUTENSI MEpaM, O NMPUMEHEHUU
KOTOPBIX OH XOAaTalCTByeT nepes apouTpakHbIM cyaoM. IlosTomy obecrieuntenbHble MEphI HE
JIOJDKHBI TIPUYUHATh IMYIIECTBEHHOTO yIiep0a OTBETUHKY, B cBsizu ¢ ueM AIIK P® pa3sepHyTO
periaMeHTHpYET MPOoLEAyPY BCTPEUHOro 0OecreueHHs..

Cratest 91 AIIK P® mepeunciser Mepbl 00eCIieYeHHs UCKa, CPEN KOTOPBIX HA TIPAKTHKE
HauOoJjiee 4acTO HCHOJB3YIOTCS HAJIOKEHHE apecTa M 3alpeT COBepLIaTh OINpe/ieleHHbIe
JEUCTBHUS.

Bunsl obecrieunrenbHbIX Mep:

1) HanokeHue apecta Ha JEHEKHBIE CPEJCTBA WJIM MHOE HMMYILECTBO, MPUHAJIEKAIINE
OTBETUUKY M HaXOIALINECS Y HETO WIN APYTUX JIULL;

2) 3ampelieHHe OTBETUYMKY M JPYTMM JIMLIAaM COBEpLIaTh OIPEIEICHHbIE NEUCTBUSA,
Kacaroluecs IpeaMeTa cropa;

3) BO3NIOKEHHE Ha OTBETYHKA OOS3aHHOCTU COBEPIIUTH ONPENIEICHHBIC ACHCTBUS B LENAX
IIPEIOTBPALICHMS IOPYH, YXYILICHUS COCTOSHUSA CIIOPHOTO UMYIIECTBA;

4) nepenaya CIOPHOTO UMYILIECTBA HA XPaHEHUE UCTIY WIN APYTOMY JIHILY;

5) NpHOCTaHOBJIEHUE B3BICKAHUS 110 OCMAPUBAEMOMY HCTLIOM HCIOJHUTEIBHOMY WM
WHOMY JIOKYMEHTY, B3bICKAHHE 0 KOTOPOMY IMPOU3BOIUTCS B OeccriopHOM (Oe3aKIEnTHOM)
HOPSIKE;

6) MPHOCTAHOBIIEHHE peaTM3allMd HMYIIECTBA B CiIy4ae TMpeIbsBICHUS HCKa 00
0CBOOO0XKICHUH UMYIIECTBA OT apecTa.

Crnenyer UMeTh B BULy NIPH XapaKTEPUCTHKE 00€CIECUNTENBHBIX MEp CIIeIyIoIIee.

Bo-nepBbIX, apOUTpaxHBIM CYJJOM MOKET OBbIThb NPHUHITO HECKOJIBKO 00ECIEUUTENIbHBIX
Mep OAHOBPEMEHHO, B CBS3U C YEM OHHM HE HOCSIT B3aUMOUCKIIIOUAIOLIUI XapaKTep.

Bo-BTOphIX, Kpyr oOecneunTenbHBIX MEp HE fABIsAeTCA 3akpblThiM. Hanpumep, B psne
(benepanabHBIX 3aKOHOB coziepKaTcs Oosiee KOHKPETHBIE MEphl 00ecrieueH sl MCKa, OTpaXKaroIue
crieni(puKy OmMpeneICHHOTO BHIa IOPUANYECKON AesTeNIbHOCTH (HampuMmep, cT. cT. 1302, 1312
'K PO, ct. 46 @3 "O HecocTosTensHOCTH (OaHKPOTCTBE)").

ApOUTpPaXKHBIM CyZIOM MOTYT OBbITh IPHUHATHl MHBIE OOECIEUYUTENbHBIE MEpBI, a TaKKe
OJTHOBPEMEHHO MOXET OBITh MPHUHATO HECKOJIBKO obecneuuTenbHbIX Mep. ObecneunTenbHbIe
MEpBbI JOJDKHBI OBITh COPAa3MEPHBI 3asiBIEHHOMY TPEOOBaHUIO.

7.7. Obecneuenne ucka. Berpeunoe obecrnieueHne ucka



3asgBieHue 00 oOecmeueHUH HCKa MOXKET OBITh TMOJaHO B apOUTPaXHBIM Cyn
OJTHOBPEMEHHO C MICKOBBIM 3asBJICHHEM WM B MPOLECCE MPOM3BOJCTBA IO AETY 10 MPUHSITHS
CyZ1eOHOTO aKTa, KOTOPHIM 3aKaHUYMBAETCS PACCMOTPEHHUE JIeNa MO CYIIECTBY. XOAaTaiicTBO 00
00eCTIeYeHNH UCKa MOXKET OBITh U3JI0KEHO B HCKOBOM 3asIBJICHUU.

Copep:xanue 3asiBieHus 00 00ecre4eHnn UcKa:

- HAUMEHOBaHHE apOUTPAKHOTO Cy/1a, B KOTOPBIN TIOAAETCS 3asBICHUE;

- HAMMEHOBAaHMS MCTIIA U OTBETYMKA, X MECTO HAXOXICHHUS UIH MECTO KUTEIIbCTBA;

- IpeIMET CIopa;

- pa3Mep UMYIIECTBEHHBIX TpeOOBaHUII;

- 000CHOBaHME MPUYMHBI OOpAIICHHS C 3asBJICHUEM 00 00ECIIEYeHUH UCKa,

- obecrieynTenbHas Mepa, KOTOPYIO MPOCUT MIPUHSTH UCTEI;

- IepPEeYCHb MPUIIAraeMbIX JOKYMEHTOB;

- UHbIE CBEJICHUS.

3asiBneHue 00 o0ecreyeHnr UCKa TOAMUCHIBACTCS JTUIIOM, YIACTBYIOIIUM B JIEJI€, WU €TO
MPEJICTAaBUTEIIEM.

3asBneHne 00 oOecrnedyeHMHM HCKa  paccMaTpuBaeTcs  apOUTPaXXHbIM  CYIOM,
paccMaTpUBAIOLINM €0, HE MO3JHee CISAYIOLIEro AHsS TMOocie JHS MOCTYIJICHHs 3asBICHUS B
cyn 0e3 W3BEIIEHHs CTOPOH. 3asBiieHHE 00 00ecredyeHWH WCKa paccMaTpUBACTCS CyAben
€AMHOINYHO.

B obecnieuennn ricka MOKET OBITh OTKa3aHO, €CITH OTCYTCTBYIOT OCHOBAHUS IS IPHHSATHUS
Mep 1Mo 00eCTIeueHUI0 UCKa.

B o0ecrnieuennn ucka HE MOXET OBITh OTKa3aHO, €CJIHM JIMIO, XOAaTaiicTByiomiee o0
o0ecreyeHny UcKa, Ipe0CTaBUII0 BCTPEYHOE O0eCTIeUeHueE.

[To pesymbraTaMm paccMOTpeHHs 3asBICHHS 00 OOECIEYCHWH HCKa apOUTPaXKHBIH CyI
BBIHOCHUT OIpe/ieJieHre 00 oOecreuyeHN: UcKa Ui 00 OTKa3e B 00eCTIeYeHIH HCKa.

JIOCTaTO4YHO CIIO)KHBIM MOMEHTOM SIBJISIETCS JTOKa3blBaHUE YCIOBHUU YIOBJIETBOPEHUS
3asBiieHUs1 00 00ecreYeHn! UcKa.

Cornacho yactu 2 cratbu 90 AIIK P® 3asBuTens J0MKEH 10Ka3aTh, YTO HEMPUHATUE 3TUX
MEp MOXET 3aTpyIHUTb WM cleJdaTb HEBO3MOXHBIM HCIOJIHEHHE CyAeOHOro akra,
NpeOTBPATUTh MPUUMHEHHE 3HAYUTEIBHOTO yiiepOa 3asurento. Kpome toro, ucxoas us3 4. 2
ct. 91 AIIK PO, 3asBuTEns M0KEH 000CHOBATH U JI0Ka3aTh COPA3MEPHOCTh 00ECIIEUNTETHHBIX
Mep 3asBIEHHOMY UM TpeboBaHHWI0. Bce mepeuuciennble (hakTudecKkue 0OCTOSTENLCTBA HOCST
OLICHOYHBIN XapakTep, MOAITOMY HMX YCTAaHOBJIEHHE MPOUCXOIUT IyTEM OMNpPEIEICHUS BBICOKON
CTETIEHU BEPOSITHOCTU UX CYIECTBOBaHMS, 0COOEHHO 3aTPYAHUTEIBHOCTH JINOO HEBO3MOKHOCTH
B OyAyIlleM HCIIOJIHUTH PElIeHHEe apOUTPaKHOTO Cyaa. YTMOTpeOJeHne B THIIOTE3¢ HOPMBI 4. 2
cT. 90 AIIK P® cnoB "MoxkeT 3aTpyIHUTh" U "clenaTh HEBO3MOXKHBIM' TOBOPUT O TOM, YTO CY[{
HE JIOJDKEH JOCTOBEPHO YCTaHABIMBATh (PAKThl YKJIOHEHHUSI OTBETYMKA OT OyAyIIEero UCIIOIHEHHUS
peleHust cyjga, HO BMECTE€ C TeM JJIsl 3TOro HEOOXOAMMO YCTAaHOBUTH BBICOKYIO CTEICHb
BEPOATHOCTH CYIIECTBOBAaHUS TaKUX ()aKTOB WM HAJIMUKE '"peajbHONU yrpo3bl HEBOZMOKHOCTHU B
OyIy1eM UCTIONHHUTH CyAeOHBIi akT", ToBOps si3bIkoM [loctanoBnenus [Ineayma BAC PO ot 31
OoKTsI0ps 1996 1. N 13.

3asBUTENb TOJHKEH TaKXKe 0Ka3aTh COPA3MEPHOCTh 00ECTICUNTEIEHOW MEpPhI 3asBJICHHOMY
TpeOOBaHUIO, O 3alIUTE KOTOPOTO MPOCUT COOTBETCTBYIOIIEE JIUI0. bosee Toro, copazMepHOCTh
JIOJKHA TPOSIBIIATHCS, HAIIPUMEP, U B COOTHOCHMOCTH pa3Mepa TpeOOBaHUsI, O 3aIIUTE KOTOPOTO
IPOCUT 3asBUTENb apOUTPaXKHBIM CyJ, U CTOMMOCTH HMMYIIECTBa, HAa KOTOPOE OH MPOCUT
HAJIOKUTH apecT, IM0O0 UMYIIECTBEHHBIX OCIEACTBHI 3aMpEIeHHs COBEPIICHUS ONPeIeICHHBIX
neiicTBuil nomkHMKY. Hampumep, 3amper Ha OTrpy3Ky MNPOIYyKUUU KPYMHOMY MPEANPHUSTHIO
BPSI JIU 1I€7IECO00pa3eH Mo UCKY Ha HEOOIBIIYIO0 CYMMY .

Takum o6pa3om, onpeneneHrue 00 00ECTICUUTENBHBIX MEPAX MOKET BEBIHOCUTHCS HE TOJIBKO
Ha OCHOBE JOCTOBEPHO YCTAHOBJICHHBIX (PAKTOB, CBHUICTEIbCTBYIOIIUX O HEI0OPOCOBECTHOM



MOBEJICHUU OTBETYMKA, HO U MPHU JOKA3aHHOCTU HAJUYHs BHICOKOM CTETIEHH BEPOSTHOCTH TAKOTO
MOBE/ICHUS.

ApOUTpaXHBIM TpolecCyallbHbIN Kojeke P® He ompenmensier Kpyr JI0Ka3aTelIbCTB,
KOTOpbIE MOTYT HCIOJB30BaThCsl MM JOKAa3bIBAHHUS MHCTIIOM, 3asSBUBIIMM XOJAaTalCTBO O
MPUMEHECHUU 00ECIIEYNTEIHHBIX MEP, HEBO3MOKHOCTH UCTIOTHEHUS PEIICHUS CyJla BCIICICTBUC
JIEMCTBUM OTBETYMKA. 3aKOHOJATENIbCTBO TAKXKE HE YCTAHOBWJIO 3/I€Ch CIELUAJBHBIX MPABUI
JOTTYCTUMOCTH CpencTB nokasbiBaHus. Mcxons u3 cr. 64 AIIK PO, nokazarenbctBamu OyayT
mo0ble  cBeleHUST O  GakTax, KOTOpble MOATBEPXKIAIOT BO3MOXHYIO B Oyayiiem
3aTPyIHUTEIBHOCTh UCTIOMHEHHS pemeHus cyna. [loaromy mcrell BnpaBe MPUBOIUTEH JTHOOBIC
dakTHYeCKue NaHHBIE, CBUICTENHCTBYIOIINE O BO3MOXKHOM HEJOOPOCOBECTHOCTH OTBETUHKA.

K uncny Takux 1oka3aTenbCTB MOKET OTHOCUTHCS:

- TpeaumiecTBYIONIash TMEpemucka CTOPOH, CBHJETENBCTBYIONIAS O  3aTATUBAHUU
paccMOTpEeHHs Jiejia CO CTOPOHBI OTBETYMKA, HAIPUMED, BO BpeMs COOJIIOICHHS TIPETEH3NOHHOTO
MOpsIZIKA Pa3pelIeHUs CIopa;

- 3agBIICHUE OTBETYMKOM HEOOOCHOBAaHHBIX XOJATAWCTB W TpeOOBaHUHU, TaKKe
HaIpPaBJIEHHBIX Ha 3aTSATMBaHUE MPOIECCa;

- TIpUHSATHE MeEp K TEPEeBOJly HMYIIECTBA M JCHEKHBIX CPEJACTB Ha JOUYEpPHUE W
"poacTBeHHBIE" KOMIAHWU, OAHKH U T.J., IPUHATHE MEpP K OOBABICHUIO OTBETYHMKA OAHKPOTOM
M0 €r0 UHUIIMATUBE U T.]1I.

Nudopmanus 06 yka3aHHBIX JEHCTBHSX OTBETYMKA MOXKET OBITH IMOJYYEHAa W3 CaMbIX
pPa3IUYHBIX WCTOYHHKOB, B TOM YHCIE H U3 CPEICTB MAacCOBOW WH(MOpMANWU, BKIHOYAS
pa3inuHble aHaJUTHYeCKue u3naHusi, mockoibky AIIK P®, momuepkHeMm erne pas, B JaHHOM
Clly4yae HE OTPaHUYMBACT KPYT CPEACTB JOKA3bIBAHUS.

bpemsi nmokaspiBaHust (akTOB, CBUACTEIBCTBYIOIIMX O HEOOXOIMMOCTH MPUMEHEHUS
00ecTeunTeNbHbIX MEpP, BO3JIaraeTcsi Ha 3asBUTENsT 0€3 BBICIYIIMBAaHUS APYroi cTopoHsl. [Ipu
paccMOTPEHUH 3asIBJICHHM O 3aMeHe OJJHOW oOecreunuTenbHoi Mepsl apyroi (cT. 95 AIIK P®) u
00 ormene oOecmeuenust ucka (cr. 97 AIIK P®) apOutpaxHblii CyJ HpOBOIUT cyneOHOE
3acejaHle, B KOTOPOM KaK[asi CTOpOHa HMMEET BO3MOXKHOCTh JJ0Ka3aTh CBOU TpeOOBaHUS U
BO3PAXKEHUSI.

[To pe3ynbraram paccMOTpeHuUs: Bompoca 00 obecrieueHust UCKa KOMUH ONPEIeICHUS:

- 00 obecriedyeHWM HCKa HE TMO3JHEE CIEAYIOUEro JAHS IOCTe JHS €ro BBIHECEHHS
HANpaBIIAIOTCA JIMLAM, yYacTBYIOHNIMM B Jeie, OPYTHMM JIMIaM, Ha KOTOPBIX apOUTpaKHbIM
CyJIOM BO3JIOXKEHBI OOS3aHHOCTH IO WCIIOTHCHHUIO OOECICUUTENbHBIX Mep, a TaKke B
3aBUCUMOCTH OT BHJA NPUHATBIX Mep B TOCYAAapCTBEHHbIE OPraHbl, HHBIE OpPTaHbI,
OCYILECTBIISIONINE TOCYITAPCTBEHHYIO PETMCTPALIMIO UMYIIIECTBA UK MIPaB Ha HETO;

- 00 oTka3e B 00eCIeUeHNN MCKa HAMPAaBIAIOTCS JIMITY, OOpaTUBIIEMYCS C 3asBJICHUEM 00
o0ecreuyeHNH UCKa.

3ameHa OJHOW OOECIEYMTENIbHON MEphI JAPYTOM JOMYCKAEeTCs MO XOJaTalHCTBY MCTIA WU
OTBETYHKA.

Bompoc o 3amene omHO#I 0OecneYMTENIbHOW MeEphl JAPYTOd pa3pemaeTcs apOUuTpaKHbIM
CylIOM B CyJcOHOM 3aceaHHd HE TO3/IHEEe CIICAYIOIIeTO JTHS TOCJe JHS MOCTYIUICHUS B CYI
X0JIaTaliCTBa O 3aMEHE OJTHOM 00eCIIeYNTEIHFHOU MEPhI IPYTOM.

VcnonHenue ompeneneHus apOUTPaXXHOro cyna 00 00ecreYeHWH HCKa IMPOU3BOAUTCS
HEMEIJIEHHO B MOPSAKE, YCTAaHOBJIEHHOM JJIsi UCIOJHEHMsI CyJeOHBIX aKTOB apOUTPakKHOTO
cyna. Ha ocHoBanuu onpesenenus 00 00ecrieueHny UCKa BbIIAETCsl UCTIOTHUTEIBHBINA JIUCT.

3a HEUCHOJIHEHHUE OIpEAeTCHUs JHUIIOM, Ha KOTOPOE CYJIOM BO3JI0KEHBI 00S3aHHOCTH IO
WCTIOTHEHHUIO O0ECTICUUTENBHBIX MEp, 3TO JTUII0 MOKET OBITh TIOJIBEPTHYTO CyNeOHOMY mITpady.

B cnywae ynoBnerBopeHHs UCKa OOecCeUUTENbHbIE MEphl COXPAHSIOT CBOE AEHCTBHE 10
(aKTUYECKOTO HCIIOJIHEHUSI CYJIeOHOrO aKTa, KOTOPBIM 3aKOHYEHO pPAacCMOTpPEHHUE Jeja Iio
CYILIECTBY.



B cnyuwae oTka3a B yIOBIETBOPEHHHM WCKa, OCTaBICHHS HCKa 0€3 pacCMOTPEHHs,
MpEeKpaleHus] MPOU3BOJICTBA MO JAeNy 00eCleYUTeNbHbIe MEPHI COXPAHSIOT CBOE ACHCTBHE IO
BCTYIUICHHUS B 3aKOHHYIO CHJTy COOTBETCTBYIOIIETO Cy/I€OHOTO aKTa.

Otmena oOecrnedyeHuss HCKa AapOUTPaXHbIM CYIOM MOXKET OBbITh MPOU3BEIEHA
apOUTPaKHBIM CYJIOM, PACCMAaTPHBAIOIIUM JIEJIO 110 XOIaTalCTBY JIMIIA, YYaCTBYIOIIETO B JIEIE.

Bompoc 06 otmeHe obecriedeHus] MCKa pa3peliacTcsl CyAbeld €AMHONIMYHO B CyJIeOHOM
3acelaHuU B TISATUIHECBHBIA CPOK CO JIHS TIOCTYIUICHUS 3asBJICHHUS B apOUTPaxKHBIA cyn 0e3
BBI30Ba CTOPOH.

B ciydae mpencraBieHus OTBETYMKOM JJOKYMEHTA, TIOATBEPKIAIOIIETO IPOU3BEACHHOE UM
BCTpeuHoe oOecredyeHue, BOMpoc 00 oTMeHe oOecredyeHus MCKa paccMaTpuBaeTcs
apOUTPaKHBIM CYJIOM HE TO3JHEE CIICAYIOUIETO JTHS.

ApOUTpaXHBIM CYJIOM BBIHOCSTCSI OIpeneieHuss 00 OTMEHe WJIM OTKa3e B OTMEHE
o0ecreunTeabHbIX MEpP, KOTOPbIE MOTYT OBITh 00KaJIOBaHBI.

Konuu omnpeneneHuss HampaBisIFOTCS JIMIIAM, YYacTBYIOIIMM B Jelie, Takke B
TOCYJIapCTBEHHBIE OpPTaHbl, MHBIE OPTaHbI, OCYIIECTBISIONINE TOCYAAPCTBEHHYIO PETUCTPAIHIO
MMYIIIECTBA WU MIPaB HA HETO.

OTtka3 B oTMEHE obOecneueHHsl MCKa HE TPEISITCTBYET MOBTOPHOMY OOpAIlEHHIO C TaKUM
K€ XOJIaTaiiCTBOM NPU TOSBIEHUU HOBBIX OOCTOATEIHCTB, 0OOCHOBBIBAIOIIUX HEOOXOIUMOCTH
OTMEHBI 00ECTICUCHUS UCKA.

Berpeunoe o6ecnieuenue (ct. 94 AIIK P®) - obecrieueHre BO3MENIEHUS] BO3MOXKHBIX ISt
OTBETYHKA YOBITKOB, SBUBIIMXCS TIOCIICACTBHEM 00CCIICUCHHUS 3asIBIICHUS UCTIA, ITyTEM:

- BHECEHHS Ha JEMO3UTHBIN CYET cyJa JCHEKHBIX CPEACTB B pa3Mepe, MPesIoKEHHOM
CyJIOM, JINOO TPEAOCTaBICHHUSI OAHKOBCKOM TapaHTHH, TOPYUYUTETHCTBA WIIH HHOTO (PMHAHCOBOTO
o0ecreveHus Ha Ty Ke CyMMY;

- BHECCHHSI OTBETYMKOM Ha JICTIO3UTHBIA CUET apOUTPaKHOTO CyJia JCHEKHBIX CPEJICTB B
pa3Mepe TpeOoBaHU HCTIIa B3aMEH Mep M0 00ECIEUYECHUIO UCKA O B3bICKAHUH JIEHEKHON CYMMBI.

Pa3mep BcTpeuHoro obecrnieueHuss MOKET OBITh YCTAHOBJICH B MpEAeNiaX UMYIIECTBEHHBIX
TpeOOBaHUIl HCTIA, YKAa3aHHBIX B €ro 3asBJIEHUH, & TaKKe CYMMBI MPOLEHTOB OT 3THX
TpeboBaHmii. Pazmep BcTpeyHOro obOecreueHUs HE MOXKET OBITh MEHEee TOJOBHHBI pa3Mepa
UMYILECTBEHHBIX TPEOOBAHU.

O BcTpeyHoM oOecmieYeHUH apOUTPaXHBIM CyJI BBIHOCUT ONpEICICHHE HE TIO3HEee
CJIEZTYIOIIETO JTHS TOCTe IHS MOCTYIUICHHUS B CY/J1 3asBlieHUs1 00 00ecreueHnn ucka.

Cpok mpenocTaBlIeHUsT BCTPEYHOTO 00eCNeYeHNs HE MOXKET MPEBHINIATh MSATHAIATH THEH
CO JTHSI BBIHECEHUS OTIPEIeNICHUSI.

Komust ompeneneHust HampaBlseTCs JIMIAM, YYacTBYIOIIMM B Jiele, HE TI03/IHee
CJIETYIOIIETO JTHS TOCTe THS BBIHECEHUS OMPEIeIICHUS.

Omnpenenenre 0 BCTPEYHOM 00ECIIEYCHUN MOKET OBITh 00)KaIOBaHO.

[Ipu npencraBieHny B apOUTPaKHBII CyJl JOKYMEHTA, OATBEPKIAIOIIETO MPOU3BEICHHOE
BCTpEYHOE OOECIeYeHHe, WM IO HCTEUYCHMM YKa3aHHOTO B OIPENEICHUH CyJlla CPOKa €ero
MpEJCTaBICHUS apOUTpaXHBIH CyJ HE TMO3JHEe CJIEeAyIOUIero AHS Tocie AHS MOCTYIUICHUs
TaKOTO JOKYMEHTa paccMaTpUBaeT 3asBlIeHUE 00 00ECTICUeHUH HCKa.

OcHoBaHMeM MJi1 OTKa3a B OOECIEYEHHM UCKa SBJSETCS HEUCIOJHEHHE JIUIIOM,
XOoJaTaicTByomuM 00 OOeCrevYeHnr WCKa, OMpeAeNieHUs apOUTPaKHOTO CyAa O BCTPEYHOM
o0ecreyeHnr B CPOK, YKa3aHHBIN B ONPEIEICHUN.

OcHoBaHMeM JUIsi OTKa3a B 0OECIIEYCHHHM HMCKAa WM OTMEHBI 00ECIeYCHHSI MCKa CIYKUT
MPEJICTAaBICHUE OTBETYMKOM JOKYMEHTA, MOATBEPXKAAIOIIETO MPOU3BEIECHHOE MM BCTPEYHOE
obecrieueHue.

BO3MCH.[€HI/I€ YGLITKOB, HpI/I‘-II/IHeHHBIX HCUCIIOJITHCHHUEM Mep
oOecrieueHns ucka



VYcranoBiieHa 0co0ast TOJCYTHOCTh el O BO3MEMEHHH YOBITKOB, NPHYNHEHHBIX
HEUCTIOJTHEHHEM OIpeAeNieHUus] apOUTpakHOTO cyAa o0 obOecreyeHUH HUCKa. Takue Cropbl
paccMaTpuBarOTCS TEM K€ CyJI0M, KOTOPBII BBIHEC ONpeielieHue 00 00eCIICUeHUH HCKa.

[Tpu 5TOM HCK MOXKET OBITh MIPEIBSABICH K Pa3HBIM CYObhEKTaM.

Bo-miepBeIX, K JApyroil CTOpoHE IMpolecca, HE WCHOJHUBIICH TakKoe OIpeIeIcCHHE.
Otmetum, yto C.JI. JlertspeB crpaBeAqnBO OTMEYall MPOOIEMAaTUYHOCTh IPUMEHEHHUsT JTaHHOU
HOPMBI (MMPUMEHUTENHHO K 4. 4 c¢T. 76 AIIK P® 1995 r., ananoruyHoii 4. 6 ct. 96 HoBoro AIIK
P®). Benp B manHOM ciyudae yOBITKH 3aKJIIOUAIOTCA B yTpaTe MMYIIECTBA, KOTOPOE U TOJKHO
OBLIO OBITH OOBEKTOM OOpaIICHHS B3BICKAHUS B HCIIOJIHUTEIHHOM IPOHM3BOJICTBE B CIlTydae
yAOBJIETBOPEHUS HCKa.

Bo-BTOpBIX, HICK MOKET OBITh NPEIBSIBICH K OPTaHHU3AIMH JTUOO JIHILY, TI0 BUHE KOTOPBIX
He OBLJIO MCIIONIHEHO ompezeneHue 06 odbecrneueHnn ucka. Hampumep, mo BUHE perucTparopa He
OBLJIO CBOEBPEMEHHO HCIIOJIHEHO OMpeiesieHne 00 00ecneyeHnH UCKa IMyTeM HAJIOXKEHUS apecTa
Ha IIEHHbIE OyMaru, TpUHAJUIekKAIIUe JODKHUKY, B CBA3M C Y€M BIIOCIEACTBUU HE OBLIO
WCITOJIHEHO TIOJIHOCTBIO pellieHne apOUTpaxHOTO Cy/ia.

[IpenBaputensubie obecneuntensHbie Mepbl (cT. 99 AIIK P®) - Mmepsl, npuHUMaemble
apOUTPaXHBIM CYJOM [0 3asBJICHHIO OPTaHW3AlMHA WIH TPaKJaHWHA W HAIMPaBJICHHBIC Ha
o0ecrevyeHrne UMYIIEeCTBEHHBIX HHTEPECOB 3asBUTEINS IO MPEABSBICHUS HCKA.

3asBienne 00 00ecreYeHHH NMYIIIECTBEHHBIX HHTEPECOB MOACTCS B apOUTPaKHBIN CY/I:

- 110 MECTY HaXOXKJICHUS 3aBUTEIIS;

- 0 MECTy HaXOXJCHUS JACHEKHBIX CPEACTB WM HWHOTO HMMYIIECTBA, B OTHOIICHUU
KOTOPBIX 3asSBUTENb XOJATalCTBYeT O MPUHATHH Mep MO O00eCleYeHHI0 HMYIIECTBEHHBIX
UHTCPECOB;

- 10 MECTY HapyIICHHUs MPaB 3asBUTEIS.

[Ipu monave 3asBICHUS 3asSBUTENEM IPEACTABISACTCS B apOWTPaKHBIM Cya JTOKYMEHT,
MOJITBEP K JAIOLINI TPOU3BEICHHOE BCTPEUHOE 00ECIEUeHNEe B pa3Mepe YKa3aHHOW B 3asIBICHUU
CYMMBI 00€CTICUCHHUSI UMYIIIECTBEHHBIX HHTEPECOB.

006 obecrieyeHNHN UMYIIECTBEHHBIX HHTEPECOB apOUTPaXKHBIN Cy 1 BHIHOCUT OIpe/IeTICHHE.

B omnpenenenun ycraHaBIMBaeTCs CPOK, HE MPEBBILIAIOIIMN ISATHAAUATA THEU CO JHS
BBIHECEHUS ONPEIEICHUS, VIS [101a4i MICKOBOTO 3asiBJICHHUS 110 TPEOOBAHUIO, B CBSI3U C KOTOPBIM
CYJIOM TPUHSTHI MEPHI IO 00ECTIEYCHUIO UMYIIICCTBEHHBIX HHTEPECOB 3asBUTEIIS.

HckoBoe 3asiBIeHWE TOMAETCS 3asBHTENIEM B apOUTPAKHBIA CyJ, KOTOPBIH BBIHEC
ompezeneHue 00 00ecreYeHNH UMYIIECTBEHHBIX MHTEPECOB, WM WHOW CYJ, O YeM 3asiBUTEIb
coo0I11aeT apOUTPaXXHOMY CY[y, BEIHECILIEMY YKa3aHHOE OIpe/ieTICHHE.

Ecnmu 3asBuTeneM He OBbUIO TOJAHO WMCKOBOE 3asiBICHHE B CPOK, YCTAaHOBJICHHBINH B
ompenesieHuu apOUTpakHOTO cyja 00 00ecTeueHn UMYIIECTBEHHBIX UHTEPECOB, o0ecreueHne
OTMEHSETCS TEM K€ apOUTPAKHBIM CYIOM.

006 oTmeHe obecrieueHHs] IMYLIECTBEHHBIX HHTEPECOB BEIHOCUTCS OIpeIeTICHHE.

Komuu ompeneneHus: HapaBIstOTCS 3asSBUTENIO M MHBIM 3aHMHTEPECOBAHHBIM JIMIIAM HE
MO3/IHEE CJIEeIYIOUIeTo IHS MOCIe AHS BHIHECEHUSI ONPEICICHHUS.

B cnyuae monmaum 3asBUTENEM MCKOBOTO 3asBJICHHS 1O TPEOOBAHUIO, B CBS3H C KOTOPHIM
apOUTPa)KHBIM CYJIOM MPHUHATHI MEPHI MO 00ECTIEYEHUIO UMYIIIECTBEHHBIX HHTEPECOB 3asIBUTENS,
9TH MEpPBI JEHCTBYIOT KaK MEpHI 110 00ECTICUSHUIO UCKA.

CriocoOblI 3alUTHl OTBETYMKA POTUB 00ECIIEYUTEIBHBIX MEP

[TockonbKy HpUMEHEHHEM OO0ECIEUUTENBHBIX MEp OTBETUYMKY MOTYT OBITh NPHUYMHEHBI
yOBITKHM, B TOM YHCJIE U COBEPIICHHO HEOOOCHOBAHHO IPU OTKa3e B YJIOBJIETBOPEHHU HCKa
HOJHOCTBIO OO0 B yacT, To AIIK P® Hagenser oTBeT4nKa psIOM MPOLECCYABHBIX CPEICTB
3alUTBI CBOMX UHTEPECOB:

1) myTem nonauu 3asBIeHUs 00 OTMEHE Mep 00ECTIeYeHHS UCKa;

2) myTeM Ioauu 3asBJICHUS O 3aMEHE OJHOU 00eCTICUNTEILHON MEPHI IPYTOi;



3) myTeM TpeabABICHHUS HMCKA O BO3MEIICHWW YOBITKOB, NMPHYMHEHHBIX OOCCIICUCHUEM
HCKa;

4) myTeM KCI0JIb30BaHUs IPABUII BCTPEUHOT0 00eCTIeueHusl.

[Tpu obecnieueHUN UCKa HEPEIKO AOMyCKatOTCs omnOKU. OCHOBHOM HEIOCTATOK COCTOUT B
TOM, UTO OIpEACNICHHs] Kak 00 00eCTieueHnH UCKa, Tak U 00 OTKa3e B 00ECIEUEeHUH MCKA YacTo
HEMOTHBHUPOBAHHBI, a 3TO HexomycTuMo. Kpome Toro, cyapu apOUTpa)KHBIX CYIOB HE BCEraa
XOpOIIO 3HAIOT WCIOJHUTEIHHOE TMPOU3BOACTBO, B TO BpeMs Kak oOOecleueHue ucKa
OCYIIECTBIIIETCS MO TMpaBUiaM HCHOJHUTENFHOTO MPOM3BOACTBA. TakK, B HCIOJHUTEIHLHOM
MPOU3BOACTBE MEXAHU3MbI MCTIOJHEHUSI UCTIOJHUTEIBHBIX JTUCTOB CY/IOB, B KOTOPBIX 3HAYUTCS
"00s3aTh JOJDKHHMKA COBEPUINTH OMpEIeNIeHHbIe JAeWCTBUA" U "TOMKHHKY COBEPIIHUTH
ompeNeNieHHbIe NeUCTBUs", pa3iuuHbl. B mepBoM ciydae MPUCTaBBI OTJAIIAIOT JOJDKHUKY
PE30JIIOTUBHYIO YacTh OIpPEAETCHHUS, BO BTOPOM - MPHUHYKIAIOT TOJKHHKA K COBEPILICHUIO
ONPEAEIICHHBIX IEUCTBUMA.

B umenom oOecnieueHune uCKa - 3TO cCepbe3Hass M MHOTOTpaHHas Tema, Tpedyromas
CaMOCTOSATEILHOIO OCBEIICHHS.

I'maBa 8. BO3BYXXJIEHUE APBUTPA’KHOI'O CYAOIIPON3BOJACTBA

8.1. CymnIHOCTh ¥ 3Ha4YCHUE CTaIUU BO30YKICHHS JIena
B apOUTPaKHOM CyJIe

Cragust BO3OYXKIEHHUS Jena B apOUTpPakKHOM CyAe TEepBOM HMHCTAHIIUU WHUIUUPYETCS
3aWHTEPECOBAHHBIMU JIMIIAMH IIyTEM IIOJa4d HMCKOBOTO 3asBJICHUS JHOO 3asBJICHUS: IIO
SKOHOMHMYECKHUM CIIOpaM U WHBIM JieJlaM, BO3HHUKAIOUIMM M3 TPa)XJIaHCKHX MPaBOOTHOIICHHH,
oOpareHue B apOUTPAKHBINA CyJ OCYHIECTBISETCS B (pOpME MCKOBOTO 3asIBICHHS; IO JENIaM,
BO3ZHUKAIOIIUM W3 aIMUHUCTPATUBHBIX M HMHBIX MYyOJWYHBIX MPABOOTHOILIECHUH, MO AeIaM O
HECOCTOSATENILHOCTH (OaHKPOTCTBE), MO JIeIaM 0COO0ro MPOU3BOJICTBA - B (hopMe 3asiBICHHUS (CT.
4 AIIK P®). [IpaBuia MCKOBOTO MPOU3BOJACTBA SIBISIOTCS OOIIMMHM TSI BCETO apOUTPasKHOTO
npoiiecca, MO3TOMY HOPMBI, PEriiaMeHTHPYIOIUE MOPSAOK mpenbsBieHus ucka (ri. 13 AIIK
P®), umeror 3HaueHue 7151 BCEX BHUJIOB MPOU3BOJCTB B apOUTPAKHOM CyJie MEPBOM MHCTAHLIUU.
Takum 00pa3oM, HUCK B apOUTPaXHOM HpoIecce SBISETCS BaXHEUIIMM IPOLECCyabHBIM
CPEIICTBOM 3alUThl HAPYLICHHOT'O WM OCMapuMBaeMOro mpasa. J[ias Toro 4toObl OH BBIMOIHSLII
3Ty BaXHYIO POJIb, HEOOXOIMMO MPHU MPEIbSIBICHUHN UCKa CTPOToe COOII0EHUE OTIPEICIIEHHOTO
MPOLIECCYATLHOTO MOPSIJIKA.

CornacHo 3aKOHY MpaBOM Ha oOpalieHHe B apOUTPaXKHBIA CyA MOTYT BOCIIOJIb30BAThCS
3anHTEepecoBannblie auna (ctT. 4 AIIK P®). IIpaBo Ha oOpareHue B apOUTPaKHBIN CYJl B 3AIUTY
TOCYJITapCTBEHHBIX M OOIIECTBEHHBIX MHTEPECOB MMEIOT Takke mpokypop (cr. 52 AIIK PD),

rOCyJIapCTBEHHBIC OPTaHbl, OPraHbl MECTHOTO CaMOYIpaBlieHHWs W WHbIe opranbl (cT. 53 AIIK
PD).

8.2. Ilopsiiok mpeabsBICHUS UCKa B apOUTPaKHOM IIPOLIECCE.
HMckoBoe 3asBieHue, ero popma 1 cofiepKaHue.
JIOKyMEHTBI, IpUIaracéMble K ICKOBOMY 3asIBJICHUIO

OOmuit mopsA0K BO3OYKICHUS Jlela 3aKJII0YaeTCsl B MOJade 3aWHTEPECOBAHHBIM JIHIIOM
MCKOBOTO 3asIBJICHHSI B apOUTPaXKHBIN Cy/1 B TUCBMEHHOU (popMe ¢ COOMIOCHUEM HEOOXOIUMBIX
MPABUII, K YHCITy KOTOPBIX OTHOCSITCS CIIEAYIOIIHE:

1) cobmonenue GopMbl U PEKBU3UTOB MCKOBOTO 3asIBICHHS, NMEPEUUCICHHBIX B CT. 125
AIIK P®;

2) HampaBJIGHHE HCTIOM JpYyrHMM JIUIAaM, YYacTBYIOIIUM B Jejie, KOMHH HCKOBOIO
3asIBJICHUS W TPWIAraeMbIX K HEMY JOKYMEHTOB, KOTOPBIE y HUX OTCYTCTBYIOT, JO TMOJAa4u
MCKOBOTO 3asBJICHHsI B apOuTpakHbIi cya. Kak paswsicaeno B 1. 14 Ilocranosnenus [lnenyma



Briciero Apoutpaxknoro Cyna P® ot 9 nmexabps 2002 r. N 11 "O HEKOTOpPBIX BOMIPOCAX,
CBS3aHHBIX C BBEJIEHHEM B JeicTBHE ApPOUTPaKHOTO MpoIeccyalbHOro Kojekca Poccuiickoit
®enepanun', IpU OTCYTCTBUM YBEIOMJICHUSI O BPYUCHHUM HAMPABICHUE MCKOBOTO 3asIBICHUS U
MPUIOKEHHBIX K HEMY JOKYMEHTOB MOATBEPKAAETCS APYTUMHU TOKYMEHTaMH B COOTBETCTBHUH C
m. 1 ct. 126 ATIK P®. To ecth 3TO MOXKET OBITh TIOYTOBAsI KBUTAHIIWSI, CBHJICTEIIBCTBYIOMIAS O
HaIpaBJCHUU KOMHM HCKOBOTO 3asBJIEHUS C YBEJOMIICHHMEM O BpPYYEHUHM, a €CIIM KONus
HMCKOBOTO 3asiBICHUS U TPWIOKEHHBIX K HEMY JIOKYMEHTOB JIOCTaBJIEHBI WM BpPYYCHBI
OTBETYMKY U JPYTUM JHUIaM, yYaCTBYIOIIHUM B JI€Ji€, HEIOCPEACTBEHHO UCTLOM WJIM HAPOYHBIM -
pacmucka COOTBETCTBYIOIIETO JIMIIA B TIOJYYCHUH HAMpaBICHHBIX (BPYUYEHHBIX) €My
JIOKyMEHTOB, a TaK)KE€ MHBIE IOKYMEHTHI, IOJTBEPKAAIOIINE HAMPABICHUE HUCKOBOTO 3asBJICHUS
Y TIPUJIOKEHHBIX K HEMY JJOKYMEHTOB;

3) mpuiokeHHe K HWCKOBOMY 3asBICHHIO JOKYMEHTOB, MOJTBEPKIAIOUINX YIUIATy
rOCyJJapCTBEHHOM TMOIUIMHBI B COOTBETCTBHHM CO CTaBKaMH, YCTaHOBJIEHHbIMU ri1aBoil 25.3 HK
P® "T'ocynapcTBeHHas nouuinHa'.

4) TpUIIOKEHUE JTOKYMEHTOB, IOATBEPXTAMOIINX OOCTOSTEIIbCTBA, HA KOTOPBIX HCTEIl
OCHOBBIBaeT cBou Tpebosanus (cT. 126 AIIK PD);

5) npusIoKeHHE JOKYMEHTOB O TOCYJaPCTBEHHOM PETHCTPAllUK B KAUECTBE FOPUAMUECKOTO
JUIa U UHIUBUAYanbHOTro npeanpuHumarens (ct. 126 AIIK P®);

6) MpWIOXKEHUE JOBEPEHHOCTH WM MHBIX JIOKYMEHTOB, MOATBEPKIAIONINX TOITHOMOYHUS
Ha TIO/INMMMCAaHNe UCKOBOTO 3asBieHus (cT. 126 AIIK PD);

7) TpWIOKEHUE WHBIX JOKYMEHTOB B 3aBUCHMOCTH OT KaTEropuu jnena (KOMHUH
ompezeneHuss apOUTpPaKHOTO cyna 00 oOecreueHuHu UMYIIECTBEHHBIX HWHTEPECOB 0
MPEAbSIBICHUS HMCKA; JOKYMEHTOB, MOATBEPKIAIOIIUX COOIIOJCHUE HMCTIIOM MPETEH3MOHHOTO
WIM WHOTO JOCYyA€OHOrO TMOpSAIKa, €ClId OH MPeAyCMOTpeH (QenepalbHbIM 3aKOHOM WU
JIOTOBOPOM; TIPOEKTa JOTOBOpa, €CIM 3asBJICHO TpPeOOBaHHE O MOHYXICHHH 3aKIIOYUThH
JIOTOBODP);

8) mpeabsBICHNE HCKa MO MPaBUJIaM HaJJIeXKalllel MOACY THOCTH.

[Toaua UCKOBOTO 3asIBICHUS B apOUTPaXKHBIH Cy1

B uckoBom 3asiBieHuu B coorBeTcTBUHU €O CT. 125 ATIK P® nomxHbI OBITH YKa3aHBI:

1) HaumeHOBaHHE apOUTPAKHOTO CyJla, B KOTOPBIH MOAAETCA NCKOBOE 3asBJICHHE;

2) HaMMEHOBAaHME UCTLA, Er0 MECTO HAXOXKICHMSI; €CJIM UCTLOM SIBJISIETCS IPAKIAHHH - €TI0
MECTO KUTEJIbCTBA, JaTa U MECTO €ro POXICHMS, MECTO €ro paboThl WM JaTa U MECTO €ro
roCyAapCTBEHHOW PETUCTPALIMY B KAUECTBE MHANBUYyaJIbHOTO NPEATPUHUMATES;

3) HaMMEeHOBaHKE OTBETYMKA, €r0 MECTO HaXOXKJICHHUS WJIM MECTO KHUTEIbCTBA;

4) TpeOoBaHUS HCTIA K OTBETYHMKY CO CCBHUIKOM Ha 3aKOHBl W HWHBIC HOPMAaTHUBHBIC
IIPABOBHIE AaKThl, a MPHU TMPEIbSIBICHUN HCKAa K HECKOJBKHUM OTBETYMKAM - TpeOOBaHUS K
KaXIOMY U3 HUX;

5) oOcTosTENHCTBA, HA KOTOPBIX OCHOBAHBI UCKOBBIE TPEOOBAHUS, M MOATBEPKAAIOIINE 3TH
00CTOSITENILCTBA TOKA3aTEIbCTBA;

6) 1IeHa 1cKa, eCIIM UCK MOAJICKUT OICHKE;

7) pacueT B3bICKUBAEMOW MJIM OCIIaPUBAEMOM JIEHEXKHOW CyMMBI;

8) cBemeHMsI 0 COOMIOIGHUN MCTIIOM MPETEH3MOHHOTO WJIM MHOTO JOCYAeOHOro TOopsIKa,
€CIIM OH TPEAYCMOTpEH (eliepaabHbIM 3aKOHOM WM JOTOBOPOM;

9) cBeneHus 0 Mepax, MPUHATHIX apOUTPaKHBIM CYJIOM MO 00ECTIEYEHHIO UMYIIIECTBEHHBIX
MHTEPECOB /10 IPEAbSIBICHUS UCKA;

10) mepedeHp nmpuIaraeMbix JOKYMEHTOB.

B 3asBnenun MoryT ObITh yKa3aHbl U WHBIE CBEJCHHSA, B TOM YHCJIE HOMEpa Tesie(hOHOB,
dakcoB, aapeca DBIEKTPOHHOM TMOYTHL, €CITM OHU HEOOXOIUMBI MJis MPAaBUIBHOTO U
CBOEBPEMEHHOT'O DPACCMOTPEHUs J€Jla, MOTYT COAEpXKaTbCsl XOJaTalCcTBa, B TOM 4YHCIIE
xoJaTaiicTBa 006 ucTpeOOBaHUH J10KA3aTEIbCTB OT OTBETYMKA WIIM JPYTHX JIULL.



Hcten o0si3aH HAmpaBUTh OPYTMM JIMIIAM, YYacTBYIOIIMM B JeJi€, KOIMUH HCKOBOTO
3adBJICHUS] M TPUJIAraeMblX K HEMY JOKYMEHTOB, KOTOpbIE y HHMX OTCYTCTBYIOT, 3aKa3HbIM
MICHMOM C yBEIOMJICHHEM O BPYUCHHUHU.

CornacHo cr. 126 AIIK P® k HCKOBOMY 3asBIEHHUI0 NPWIATAlOTCsS CIEAYIOLIUE
JOKYMEHTBI:

1) yBenomieHHe O BPYYEHUH MJIM HHBIE JOKYMEHTHI, MOATBEp)KIAIOIIME HalpaBlieHUE
JIPyTUM JTUIAM, YYacTBYIOIIUM B JieJie, KOMUI MCKOBOTO 3asBJICHUS M NMPUIOKECHHBIX K HEMY
JOKYMEHTOB, KOTOPBIE Y APYTHUX JIUL, YYaCTBYIOIIUX B JI€JI€, OTCYTCTBYIOT;

2) TOKYMEHT, TOATBEP)KIAIOIINI YIUIaTy TOCYAapCTBEHHOW TOILIMHBI B YCTAHOBJICHHBIX
HOPSIZIKE U B pa3Mepe WK MIPABO Ha MOIy4YEHHUE JIIOTHI M0 YIUIaTe IOCYAapCTBEHHON MOLUIUHBL,
a00 XONAaTalCTBO O TNPENOCTaBICHUM OTCPOUYKH, PACCPOUKH, 00 YyMEHBIICHHH pa3zMmepa
roCyJIapCTBEHHOH MOIIJINHBI;

3) MOKyMEHTHI, TOATBEP)KIAIOIINE OOCTOSTENBCTBA, HA KOTOPHIX MCTEI] OCHOBHIBACT CBOH
TpeOOBaHUS;

4) KONWU CBUJETEIHCTBA O TOCYAAPCTBEHHOW PETHCTPAllMM B KAYeCTBE FOPHINYECKOTO
JMLIA WIK MHIUBUYalbHOTO IPEANPUHUMATES;

5) MOBEpEeHHOCTh WM WHBIE IOKYMEHTHI, ITOITBEPIKAAOIINE TOJTHOMOYHS HA TIOJIHCAHUE
HCKOBOT'O 3asIBJICHUS;

6) KoIMu onpeeNeHns apOUTPaxHOro cyqa o0 obecreyeHN UMYILECTBEHHBIX HHTEPECOB
710 IPeAbsBICHUS UCKa,;

7) MOKYMEHTBHI, TOATBEPKAAIONINE COOJIOJACHUE HCTIOM TNPETCH3HMOHHOTO MM HHOTO
J0CY1IeOHOTO0 MOPsIKa, €CIIM OH MPEAYCMOTPEH (eepabHbIM 3aKOHOM HJIH JIOTOBOPOM;

8) MpOEKT 10roBopa, €CIIK 3asBJICHO TPEOOBAaHUE O MOHYXACHUU 3aKJIIOUUTh J0TOBOD.

VckoBoe 3asiBiIeHUE TOKHO OBITh MOAMMCAHO UCTLIOM MJIH €0 MPEeACTaBUTEIEM.

8.3. IIpuHsTHE UCKOBOTO 3asIBJIIEHUS K IPOU3BOACTBY
apoutpaxknoro cyna. [IporeccyanbHo-IpaBOBbIE MOCIEACTBUS
HECOOJIIOJICHNs IOPSIZIKA MTPEbSIBICHHS HCKOBOTO 3as1BICHUS

Bomnpoc o mpuHSITHN HCKOBOTO 3asBJICHUS K MMPOU3BOJICTBY apOMTPaKHOTO CyJa penraeTcs
CyIbel €IUHOIMYHO B MATHUAHEBHBIM CPOK CO JHSA TOCTYIUICHHS HCKOBOTO 3asBJICHUS B
apoutpaxusiii cyn (ct. 127 AIIK P®). Apbutpaxusiii cyq 00s3aH NPUHATH K TPOU3BOJICTBY
HCKOBOE 3asBJICHUE, MMOJIAaHHOE C COOJI0AEHNEM HEOOXOAMMBIX TPeOOBAaHUI, MTyTEM BBIHECEHUS
OTIpeIeIICHUs, KOTOPBIM BO30YIKIaeTCsl IMPOU3BOACTBO 10 Aey. B omnpeneneHnn yka3piBaeTcs Ha
HOJTOTOBKY Jeja K CyAeOHOMY pa30MpaTenbCTBY, ACUCTBHS, KOTOPBIE HAJJICKUT COBEPIIMTH
JMIIaM, y4YacTBYIOUIMM B JieJie, ¥ CPOKM WX COBepiieHHs. Komuu ompeneneHuss O MPHUHATHH
UCKOBOTO 3asBJICHMS K MPOU3BOJICTBY apOUTPaXHOTO CyJa HANpaBISIOTCA  JIMIAM,
YYaCTBYIOIIHMM B JIeJie, HE TIO3JHEE CIICAYIOMIETO JHS ITOCIIE THS €TO BEIHECEHHS.

B ciywae ycraHoBieHHs IOpUAMYECKUX (DAKTOB, MPEMSATCTBYIOMUX BO30YXKACHUIO Jena B
apOUTpaXHOM CyJie, B 3aBUCUMOCTH OT WX XapakTepa, Cylbs JTUOO OCTaBIsAET 3asBIcHUE O€3
JIBYKEHUS, 00 BO3BPAILIAeT NCKOBOE 3asIBJICHUE 3asBUTEIIIO.

OcraBiicHUE HCKOBOIO 3asBJICHUs 0€3 JBHXXCHUA

ApOUTpaXHBIN CyJ, YCTAaHOBHB MPH PACCMOTPEHUH BOMpPOCAa O MPHHITHH HCKOBOTO
3asBJIEHUS K IPOU3BOJCTBY, YTO OHO MOJAHO C HapylIeHUEM TpeOOBaHH, yCTAaHOBIEHHBIX B CT.
125 (dbopma u comepkaHHe HMCKOBOTO 3asBIICHHs) U CT. 126 (HOKyMEHTBHI, MpUaraeMble K
nckoBoMy 3asBieHuto) AIIK P®, nomkeH BeIHECTH omnpeiesieHue 00 OCTaBJICHUH 3asBJICHHS 0€3
neukeHus. OcCTaBleHHE 3asiBICHUS 0€3 JBIDKCHUS SBISETCS HOBBIM TMPABUJIIOM  JUIS
apoutpaxuoro mpomecca (ct. 128 AIIK P®), mockonbKy paHee Takoe MpOIECCyalbHOES
JEHCTBHE MOIJIO COBEpIIATHCS B CTAAUU BO3OYKICHHS Jelia TOJbKO B IPaXKTAHCKOM IpOIIecce
no npaBwiam ['TIK P®.



OcraBneHue 3asdBiieHUS 0€3 [BIKEHHUS SBISIETCS [0 COAEpPXKAHUIO CBOEOOpa3HOMN
IIPOLECCYaIbHONW JIBIOTOM, IOCKOJBKY JAacT BO3MOYKHOCTb MCTIy YCTPAaHUTh HEINOCTaTKU
HCKOBOTO 3asBICHHS C (UKcAMed IaThl NEepBOHAYAILHOTO oOpameHus kK cyay. Ilostomy,
HalpuMep, B Cilydae IIOJAaud HCKOBOTO 3asBICHHUsS HAaKaHyHE OKOHYAaHMs CpOKa MCKOBOU
JMAaBHOCTH Y WCTIAa WMMEETCS BO3MOXHOCTH TIPEANPHHATH HEOOXOAWMBIC IIE€HCTBHSA LIS
YCTPAaHEHUs] HEJOCTAaTKOB IIyTE€M MPWIOKEHHUS HENOCTAIOUIMX JOKYMEHTOB M TEM CaMbIM
n30eKaTh MPOITyCKa yKa3aHHOTO CPOKa.

OcraBneHue ©0e€3 JBW)KEHUS OCYLIECTBISIETCS IIyT€M BBIHECEHUS  OIpEesICHHs
apOUTPaKHOTO CyJ1a, B KOTOPOM YKa3bIBalOTCSI OCHOBAHHUS JIJIsl OCTABJIEHUS! HCKOBOTO 3asIBJICHUS
0e3 ABWXKEHMS M CPOK, B TEYEHHE KOTOPOr0 HCTEll JOJDKEH YCTPaHUTh OOCTOSTEIbCTBA,
MOCTY’KMBIIUE OCHOBAaHWEM [UIsl OCTaBJIEHHWS HWCKOBOTO 3asiBiIeHUs Oe3 nBmxkeHus. Kax
pasbsicHeHO B 11. 15 IToctanoBnenus Ilnenyma Beiciiero Apoutpaxtaoro Cyna PO ot 9 nexkabps
2002 r. N 11 "O HeKoTOpbIX BOMPOCAX, CBSI3aHHBIX C BBEJACHHEM B JIeHCTBUE APOUTPAKHOTO
npoueccyanbHoro kogekca Poccuiickoit @enepanuun', npu ONpeneacHUH MPOAOLKUTEIbHOCTU
3TOr0 CpoKa JOJDKHO YUYHUTBIBATbCS BpeMs, HEOOXOOUMOE ISl YCTpPaHEHMsI YIMOMSHYTBIX
0OCTOSTENBCTB, a TAKXKE BPEMs Ha JOCTaBKY IMOYTOBON KOPPECHIOHACHIIUH.

Komnust onpenenennst 00 OCTaBICHUM MCKOBOTO 3asBICHUS 0€3 JIBIKECHUS JIOJKHA OBITh
HaIpaBJIeHa UCTIy HE MO3JHEE CASAYIOLIETO JHA MTOCIIE AHSI €T0 BHIHECEHMS.

B cnyuae eciu 00CTOSITENBCTBA, MOCTYKUBIINE OCHOBAaHMEM JUIsl OCTaBJIEHMSI MCKOBOIO
3agBieHUs Oe3 JABWXKEHMs, OyIyT YCTpaHEHbl B CpOK, YCTAHOBJIEHHBIH B OINpEeICHUU
apOUTPaKHOTO CyJa, 3asBJICHHE CUMTAETCS IMOJAHHBIM B JI€Hb €ro IEepBOHAYAIBHOIO
HOCTYIJICHUS. B CyJl U NIPUHUMAETCS K MPOM3BOJCTBY apOUTpakHoro cyna. Ilpu atom Bpewms, B
TE€YEHHE KOTOPOTO 3asBJIEHUWE WIM jkKajo0a OCTaBaUCh 0€3 JABW)KEHUS, HE YUMTHIBACTCS MU
ONpEICICHUN CpPOKa COBEPIICHHA CYNOM IPOLIECCYaIbHBIX JCHCTBHM, CBA3aHHBIX C
pPaccCMOTPEHHUEM 3asIBJICHUS, B TOM YHCIIE CPOKA HAa COBEpLICHHE ACHCTBUN MO MOJArOTOBKE Jieia
K cyaeOHomy pazbuparensctBy (cT. 134 AIIK P®), cpoka paccMOTpeHUs aneIluOHHOW U
KacCalMoHHOI kanoos! (cT. cT. 267, 285 AIIK P®) u T.1. TeueHne Takoro cpoka HaYMHAETCS CO
THS BBIHECEHMS ONPEACNCHHUS O MPUHATHM 3asBICHUS WIH JKaJIOObl K IPOU3BOJCTBY
apourtpaxknoro cyna (n. 15 Ilocranosnenus [Inenyma Briciero Apourpaxuoro Cyna PO ot 9
nekabpss 2002 r. N 11 "O HEKOTOpBIX BOIpOCaX, CBSI3aHHBIX C BBEJICHHWEM B JIEHCTBHE
ApOuTpaxHOTO MpoLeccyanbHOro kozgekca Poccuiickoit @enepanun').

Ecnn yka3aHHble B OIpEINCNIEHUM CyAa OOCTOATENbCTBA HE OyAyT YCTpaHEHbI B
YCTAHOBJICHHBII B ONpEENEeHHH CPOK, TO apOUTPa)KHbI CyJl BO3BpAIllaeT MCKOBOE 3asBICHUE U
MpujaraeMble K HeMy JOKYMEHTBI B COOTBETCTBUH cO CT. 129 AIIK PO.

B AIIK P® He roBOpUTCS O BO3MOKHOCTH OO0KaJIOBaHHs ONpeeNcHHs 00 OCTaBICHUU
HCKOBOTO 3asBicHHs Oe3 asrkenmsa. Mcxonmdg u3 cmbicaa 4. 1 cr. 188 AIIK P®, cormachHo
KOTOPOIl BO3MOXKHO 00’KaJIOBaHUE BCEX OINpPENIEICHUN apOUTPaXHOTO CyJAa, MPENSITCTBYIOMUX
JalbHEMIIEMy JIBUKEHUIO JIela, MOXXHO CJAeJIaTh BBIBOJA O BO3MOXKHOCTU O0KaJOBaHMS
onpezeneHuit 00 OCTaBICHUU 3asBICHUS O0e3 MBUKEHHs. XOTs elle HeT "'nena'", 0 KOTOPOM HJIeT
peur B cT. 188 AIIK P®, TeM He MeHee HCTEIl JIMIIAETCS BO3MOXXHOCTH €ro BO30YKICHHS
BCIICJICTBUE HE3AKOHHBIX, 10 €r0 MHEHUIO, ACUCTBUU Cyaa.

8.4. Bo3BpalieHue UCKOBOTO 3asiBJICHUS

B yactu 4 crateu 128 AIIK P® onpezneneHsl HeOIaronpusaTHBIE MPABOBBIE MOCIEICTBUS
HECBOEBPEMEHHOI'O YCTPAHEHUS] HEJOCTAaTKOB, YKa3aHHBIX B ONpPENENCHUM Cyna, B BUAE
BO3BpAIlICHUS UCKA.

BosBpaliieHre MCKOBOTO 3asiBICHUS - OJHO M3 TpeX (Hapsdy C MPUHATUEM 3asBICHUS U
OCTaBJICHUEM €ro 0e3 JIBWKEHHS) MPOLEeCCyaTbHbBIX ACHCTBUI, KOTOPBIE MOTYT ObITh COBEPILIECHBI
apOUTpaKHBIM CYJIOM IOCJIE [10JIa4X MCKOBOTO 3asBJIICHUS B CYI.

OcHOBaHMS BO3BpALIEHHSI HCKOBOT'O 3as1BJICHUSI.



1. Hdeno HemoacyaHO AaHHOMY apOutpaxHoMmy cyay. llog HemoacyaHOCTBIO ClieayeT
MOHMMATh HApyIIEHUE TMPaBWJI TEPPUTOPHATBHOM UM poaoBod moacyaHocTu. Cropsl o
MOJICYTHOCTH MEXAY apOUTpaKHBIMU cyaMu B PD HenomycTUMBI.

2. B OogHOM HWCKOBOM 3asiBIIEHUU COEAMHEHO HECKOJBbKO TPeOOBaHWI K OJHOMY WU
HECKOJIbKUM OTBETYHMKAM, €CIIM 3TH TpeOOBaHHS HE CBSA3aHBI MEKAY co0o0il. Bo3Bpamienne ncka
M0 YyKa3aHHOMY OCHOBAaHHIO BO3MOXHO TOJBKO B Cllyuyae, €CIU KCTIIOM 3asBICHBI
HEOHOPOIHbIE TPeOOBaHUS WU TPeOOBAHMUS, BBITEKAIONINE U3 Pa3HBIX OCHOBAHUH.

3. Jlo BbIHeceHHs oOIpeAencHUs] O NPUHATHHW MCKOBOTO 3asBICHHS K MPOHU3BOJACTBY
apOUTpaKHOrO CyJa OT MCTIA MOCTYNWJIO XOJaTaiicTBO O BO3BpallleHuu 3asBieHus. llpaBo
UCTIAa 3afBUTh MOJOOHOE XOJaTaiCTBO O BO3BPAILICHUH HCKOBOTO 3asiBICHUS BBITEKACT W3
OCHOBHOTO MpHMHILIMIA apOUTPaXHOTO TMpoliecca - MPUHIMUNA AUCIO3UTUBHOCTH. 3asBIss
yKa3aHHOE XOJaTaicTBO, UCTEI HE JIMIIAeTCs MpaBa MOBTOPHOTO OOpalieHHs] B apOUTpaKHBIN
CYyJl C TEM € TPeOOBAHNEM U IO TEM K€ OCHOBAHUSIM.

4. He ycrpaHeHbl O0OCTOSTENbCTBA, IOCIYXHUBIINE OCHOBAHHUSMH JJISi OCTaBIICHUS
MCKOBOTO 3asBJICHHUS 0O€3 JBW)XCHHS, B CPOK, YCTAaHOBJICHHBIN B OmpeaeneHuu cyaa. JlanHoe
OCHOBaHHUE MPUMEHHMO B JIBYX CITy4asx:

- KOTJla UCTLOM HE€ OBLIM YCTPAaHEHbI JOMyLICHHbIE HapyIIEHUs B OOPMIEHUH HCKOBOTO
3asIBJICHUS B YCTAHOBJICHHBIN CYJIOM CPOK;

- KOIJla MCTEll B YCTAHOBJIEHHBIN CYJOM CpPOK IMPEABbSBUI JTOKYMEHTHI B CyJ, HO OHM HE
MOTYT OBITh TPHUHATHL BO HCIIOJTHEHHE OIpeNeieHus] Cyla B KauyecTBE MOATBEPIKICHUS
YCTpaHEHUSs JONMYIEHHBIX HAPYILICHUH.

5. Ecnm OTKJIOHEHO XOJAaTalCTBO O MPEIOCTAaBICHUU OTCPOUYKH, PACCPOUYKU YILIATHI
rocyAapCTBEHHON MOLUIMHBI, 00 YMEHBIIEHUU €€ pa3Mepa.

HekoTtopeie ocoOeHHOCTH HMEET BO3BpAIlEHHE 3asBICHUS O NPU3HAHUM JIOJDKHUKA
HecocTosTeNbHbIM  (OaHkpoTroMm). B cootBerctBum ¢ u. 1 cr. 223 AIIK P® npena o
HECOCTOSITENNHOCTH (OaHKPOTCTBE) paccMaTPUBAIOTCS apOUTPaKHBIMU CyJaMd TIO TpaBHIIaM
AIIK P® c 0coOEHHOCTSMH, yCTAaHOBICHHBIMH (hefepaTbHbIMU 3aKOHAMH, PETYIHPYIOIIUMH
BOIPOCHI HECOCTOSATENBHOCTH (0aHKPOTCTBA), T.€. ClIeUaIbHbIE HOPMBI UIMEIOT NpuoputeT. [lpu
pelIeHnH BOMIpoca O BO3BPALLEHUM 3asBICHHUS O INPU3HAHUU JIOJDKHHUKA HECOCTOSITEIBHBIM
(6aHKpOTOM) Cyay HEOOXOIMMO PYKOBOACTBOBAThCA M. 1 cT. 44 @3 "O HECOCTOATEIBHOCTH
(6aHKpOTCTBE)", KOTOPBIM yCTaHABIMBAET, YTO 3aSBJICHUE O MPU3HAHUH JOJDKHUKA OAHKPOTOM,
HE COOTBETCTBYIOIEEC TpPEeOOBAHUAM, NPEAYCMOTPEHHBIM CT. CT. 37 - 41 man”oro @3,
BO3BpAIIAeTCsl apOUTPAKHBIM CYIOM.

O BO3BpalIeHUH HCKOBOTO 3asiBICHUS apOUTPaXXHBIH CyJ BBIHOCUT OIpeleeHHe, B
KOTOPOM YKa3bIBAIOTCS OCHOBAHUS JJIsl BO3BpAILEHUS 3asBJICHUS, PEIIAETCsS BOIPOC O BO3BpATE
TOCYJIapCTBEHHOM MONLIUHBI U3 GeepalbHOTO OI0/IKETA.

Konust ompeneneHuss o BO3BpallleHHH MCKOBOI'O 3asBJICHHUS HAIpaBIIIETCS MCTIY HE
MO3/HEE CIIEAYIOIIEro JHS MOCe THS BBIHECEHHUS ONpPENEeICHUs WIM TOCIe WCTEYEHUS CPOKa,
YCTAHOBJICHHOTO CYJIOM Ul YCTPaHEHHs OOCTOATENbCTB, MOCTYXMBIIMX OCHOBAaHHEM IS
OCTaBJIEHUS 3asBJICHUS Oe3 IBMKEHMS, BMECTE€ C 3asBJICHHEM M TNpUaraéMbIMH K HEMY
JIOKYMEHTaMH.

Omnpenenenre apOUTPa)KHOTO CyJa O BO3BpAIICHMHM HCKOBOTO 3asBJICHUSI MOXET ObITh
00KaJI0BaHO.

B cnywyae oTMeHBI ompeneneHus HCKOBOE 3asBIIEHHUE CUYUTAETCs IOJAHHBIM B JI€Hb
NePBOHAYAILHOTO O0paIeHNs B apOUTPasKHBIN CY/I.

BosBparnienre uCKOBOro 3asiBI€HUS HE MPEMSITCTBYET MOBTOPHOMY OOpPAILLEHHUIO C TaKUM
e TpeOOBaHHMEM B apOUTPAKHBIM CyJ B OOIIEM MOPSIKE IMOCIE yCTPaHEHHsS] OOCTOSTENbCTB,
MOCITY>KHUBIIUX OCHOBAHUEM I €r0 BO3BpAILCHUS.

I'maBa 9. IOAT'OTOBKA JAEJIA K CYJIEBHOMY PA3ZBUPATEJIBCTBY

9.1. Ilonarue, 3HaUeHNE, IS U 3aJa9H CTaTHH



MOATOTOBKH JIeja K Cy1e0HOMY pa30oupaTeIbCTBY

CoBpeMeHHast KOHIICTIIINS TIOJTOTOBKY Jieia K CyZeOHOMY pa30HpaTebCTBY OCHOBBIBACTCS
Ha 0053aTEeIbHOCTU JAHHOM CTaJuM, €€ COCTA3aTeIbHOCTH, YTO CONPSDKEHO C aKTUBU3ALMeH
CTOPOH U €IMHOJIMYHBIMU JEHCTBUSIMU CYAbH.

ApOuTpaxxHblil CyJ NepBOM MHCTAaHLUHU IOCIE MPUHATUS 3asBICHHUS K IPOU3BOJCTBY
BBIHOCUT OINPEJEIIEHUE O IOATOTOBKE Jeja K CylIeOHOMY pa30upaTeNbCTBY U yKa3bIBaeT
NeMCTBUS, KOTOpbIE HAIJIECKUT COBEPUIMTH JIMLAM, YYaCTBYIOIIUM B JieJle, M CPOKH HX
COBEPLICHMUS.

[TonroTtoBka fena k cyae0HOMY pa30UpaTenbCTBY MPOBOAUTCS CYAbEN eIMHOIMYHO.

lenp mnoAroToBkM jena K cyAeOHOMY pa3OMpaTeNbCTBY - CO3JAaHUE  YCJIOBHI,
HalpaBJIEHHBIX Ha o0ecreyeHre NpaBUIbHOTO U CBOEBPEMEHHOTO pa3pelIeHus cnopa <18>.

<18> ApOburpaxHsiii nponecc: YueOHUK s By30B / [lox pen. mpod. B.B. Spkosa. M.:
Opucts, 1998.

[TpaBWIIBHOCTh - BBIpaKAETCS B OOECIEUCHHHM TAKOTO IPOIECCYallbHOTO XOJa Jeia,
KOTOPBIN MIPUBOJUT K BEIHECEHUIO 3aKOHHOTO 1 000CHOBAaHHOTO PEIICHUSI.

CBOEBPEMEHHOCTH - PACCMOTPEHHE JIeJIa C COOJTFOICHUEM TIPOIECCYaTbHBIX CPOKOB.

3aauy MOATrOTOBKH Jiea K cyZeOHOMY pa30oupaTebCTBY:

- ompejelieHUEe XapakTepa CIIOPHOTO IMPABOOTHONICHHUS W IOJICKAIIETO MPUMEHEHHUIO
3aKOHOAATENIHCTBA, OOCTOSATENHCTB, UMEIOIIUX 3HAUCHUE ISl IPABUILHOTO PACCMOTPEHHUS J1eN1a;

- paspelieHre BOMPOCAa O COCTAaBE JIMI, YYACTBYIOIIUX B JeJie, U JPYTUX yYaCTHUKOB
apOUTPa)KHOTO TpoIIecca;

- OKa3aHWEe COJCHCTBUS JUIAM, YYaCTBYIOIIMM B JIeJie, B MPEICTABICHHA HEOOXOIUMBIX
JI0Ka3aTeNbCTB;

- IPUMUPEHUE CTOPOH.

Cramus TOATOTOBKH Jieja K CyaeOHOMY pa30MpaTelibcTBY B apOUTPAKHOM CYJIe MMEET
UCKITIOYUTENFHO BaXXHOE 3HAYCHHE JJI YCIEITHOTO MPOBEACHHS CyAeOHOro pa3dmupaTelibCcTBa,
MOCKOJIbKY ~3allluTa HAPYIIEHHBIX WM OCHApUBAa€MbIX INIPaB U 3aKOHHBIX HHTEPECOB
IOPUIMYECKUX JIUI] U TPpaXKIaH B chepe mpeanpruHUMaATEbCKON ASSITENFHOCTA OCYIIECTBIISICTCS
MpeXJIe BCETO Ha dTare CyaeOHOro pa3omparenbCcTBa, MPOBEACHUE KOTOPOTO HEMBICIUMO 0Oe€3
COOTBETCTBYIOIIUX MTOArOTOBUTEIBHBIX JIEUCTBHIA.

9.2. IIpoueccyanbHble JEHCTBUS CyJa PU IOATOTOBKE Aeia
K CyZIeOHOMY pa30upaTesbCTBY

[ToaroToBka mena K cyneOHOMY pa30UpPATENbCTBY MPOBOAUTCS CYAbEH €AMHOIUYHO (4. 2
ct. 133 AIIK P®). JlocraTouHo noapoOHbIN NiepedeHb ASHCTBHMA CyJIbU 10 MOATOTOBKE JieNa K
cyneOHoMy paszOupaTtenbcTBy mnepeducieH B cT. 135 AIIK P®. B To xe Bpems Ha3BaHHBIN
NepeueHb HE SIBISICTCS HMCUEPMBIBAIOIIMM, O YeM CBHUJETEILCTBYET colepkanue m. 6 4. 1
YKa3aHHOM CTaTbH, NAIOLIEr0 CyAbe MPaBO COBEpIIaTh M MHBbIC JNCHCTBUS, HalpaBlieHHbIE Ha
o0ecrieyeHrne MPaBUIBLHOTO U CBOEBPEMEHHOTO paspelleHus cropa. Takum o0pazom, cyabs HE
OTpaHWYEH B BBIOOpE ACHCTBUH, KOTOpHIE MOTYT CIOCOOCTBOBATH IIOJATOTOBKE CYyAeOHOTO
pa3buparenabCcTBa U YCIEITHOMY ITPOBEACHUIO CyIe0HOTO mpoliecca.

Boobmie Bce aeicTBus Cyapd TO TOATOTOBKE Jella K CyJAeOHOMY pa3OupaTeabCTBY
JIOCTATOYHO YCIIOBHO MOXHO pa3eNiuTh Ha JIBa BUJA!

1) comepmaercsi cyapeli B CBOOOJHOW, HE OTpPaHUYCHHOW MPOIECCYaTbHBIMHU
TpeboBanusiMU (popme, B 00beMe, ONpENeIsieMOM CaMOCTOSTEIbHO, OHU HAIMpPaBIICHH B
OCHOBHOM Ha MOJITOTOBKY CaMOT0 Cy/IbH;

2) HOCUT MyONUYHBII XapakTep, TaKk KakK SBISIETCS 00s3aTeIbHBIM, 00JI€KAaeTCsl B CTPOTYIO
nporeccyanbHyto (popmy, coBepmiaercs B ycrtaHoBieHHOM AIIK P® mopsake (mampumep,



MPUBJICYCHHUE JPYrOoro OTBETYMKA MPOUCXOIUT MO XOJATAHCTBY CTOPOH WJIM C COTJIACHUS UCTIA -
4. 2 c1. 46 AIIK PO, otMeHa oGecrieunTeNbHBIX MEP - TOJIBKO B CyZeOHOM 3aceaHuM - 4. 2 CT.
97 AIIK P® u t.m.), npecienyer Leab MOATOTOBKU K CyAeOHOMY pa3OMpaTeibCTBY MpeExkIe
BCETO JIMLI, yYaCTBYIOIIHUX B JIEJI€.

B cBobGomHOl (opme cynbell coBeplIalOTCS ACHCTBHS, HANpPaBICHHBIC HA BBISICHCHHC
CYILIECTBAa 3asBIIEHHOTO TpeOOBaHMS M BO3MOKHBIX BO3pPAKCHHI, Ha OMpPENEICHHE XapaKTepa
CTIIOPHOTO TPABOOTHOIICHUS M TOMJIE)KAIIETO MPUMEHEHHIO 3aKOHO/IATEIIbCTBA, 0OCTOSITEIBCTB,
MMEIOIIMX 3HAYEHUE JUIsl MPaBUJIBHOTO pACCMOTPEHMsS Jelna W Kpyra JOKa3aTelbCTB,
MOJUTIeXKAINX WCCIICAOBAaHUIO B CyACOHOM pa30MpaTeNbCTBE, pa3pelieHne BOIPOCa O COCTaBe
JIU1, YYaCTBYIOIIKX B Aeine. B aTux nemnsx cyaps:

1) u3ydaer marepuasbl Jiela U yCTaHaBIMBAE€T OCHOBAHUE M IPEIMET MCKa, ONpeiesseT
00CTOSITENLCTBA, HMEIOIIME 3HA4YeHHWE Ui [PaBWIBHOTO  pPAacCMOTpeHHUs  Jena, W,
COOTBETCTBEHHO, Kpyr JI0Ka3aTeNbCTB, MOJITIEKALTUX HCCJIEIOBAHMUIO, n3yJaer
3aKOHO/JIaTENbCTBO, OAJIEXKAIlee MPUMEHEHHIO;

2) BbI3BIBAET CTOPOHBI M (WJIM) HMX IMpeacTaBuTene s colecenoBaHus. B xone
co0OeceoBaHUs, HEOOXOIUMOCTb KOTOPOTO OMpENeNseTcs CyAbe M KOTOpPOE MOKET
MPOBOJIUTHCS KaK COBMECTHO CO BCEMH YYACTHUKAMHM JIeJia, TaK M C KaKIbIM IO OTIAEIHHOCTH,
Cyllbs BBISICHSET y MCTHA CYIIHOCTh TpeOOBaHUIl (B Cly4yasX HESCHOCTHU MpeajaraeT HCTIY
YTOUHUTH TPeOOBaHUs, OKa3bIBasi MOMOIIbL BO BHECEHWU B HUX SCHOCTH U OINPEICICHHOCTH) U
BO3MOXXHBIX (TIPEANONaraeMbIX HCTIOM) BO3paxxeHH otTBeTunka. IIpu colecemoBanuu ¢
OTBETYMKOM CYIbs BBISICHAET CYIIHOCTh €Tr0 BO3pPaXECHHWH, TMpeiaraeT pacKpbITh
nokazatenberBa. Creqyer oOpaTUTh BHUMAHHME Ha TO, YTO TpeOOBAaHUE O PaCKPBITUU
JI0OKA3aTeNIbCTB MOKET OBITH OOPAIICHO CYJIbei HE TOJIBKO K OTBETYHMKY, HO U K UCTILY U APYTUM
JUIaM, ydacTByromuM B gaene. Kpome TOro, kak mpaBuUiio, MPH COOECENOBAHUU CYJIbs
pa3bsACHSAET Y4YaCTHHKaM Jejla UX MpollecCyalbHble IpaBa U OO0S3aHHOCTH, IOCIEACTBUS
COBEPILECHMS WA HECOBEPIICHHUS MPOLECCyalbHbIX JACUCTBUN B ONpENEIEHHBIM CPOK, MPaBO
CTOPOH Ha PAaCCMOTPEHHE JIeNia ¢ yJacTHeM apOUTpaKHBIX 3acefarelieli, Ha mepeaady cropa Ha
paspelieHre TpeTerckoro cyaa (B Tex ciydasx, korga AIIK PO npenycmaTpuBaeT BO3MOXHOCTh
paspemieHus cnopa TakuM cyaom). Odopmienue xoma cobeceqoBaHHS W €ro Pe3yJbTaToB
MpoIlecCyaabHBIM TOKYMEHTOM (TIpoTokosioM, onpeneneaueM) AITK PO He tpebyer;

3) u3ydaeT NpeACTABICHHbIE YYaCTHUKAMM IIpoliecca JOMOJHUTENbHbIE MaTepHabl,
YCTaHABIIMBAaET 0053aHHOCTh YYAaCTHHKOB IPOLECCa, a TAK)K€ MHBIX JIUIl MO TMPEACTaBICHUIO
JIOKa3aTeNbCTB, a B ciydasx, npexycMoTpeHHbIX AIIK P®, nctpebyer mo cBoel MHMIIMATHBE
JI0Ka3aTeNIbCTBA, B TOM 4YHCIIe IyTEM BbI30Ba B CyJeOHOE 3acelaHue HKCIEPTOB, CBUAETENEH,
MPUBIICYCHHSI TIEPEBOINKA, HEOOXOJUMOCTH OCMOTPA Ha MECTE€ MUCHMEHHBIX U BEIIECTBEHHBIX
JI0Ka3aTelIbCTB;

4) paccMaTpuBaeT BOMPOCHI O BCTYIUICHUU B I€NI0 APYTHX JUL, HATPUMEDP TPEThUX JHIL], HE
3asBIIAIOIINX CaMOCTOSITENbHbIE TPEOOBAHUSA OTHOCHUTENBHO IMpEAMETa cropa, WH()OPMUPYET,
npu HEOOXOJWMOCTH, O PACCMOTPEHUHU CIOpa JIMI, UMEIONINX MOTCHIHUAIbHBIA WHTEpeC
OTHOCHUTEJIBHO IPEIMETa CIOpa, YTO HE MCKIIOYAET BO3MOXHOCTh MX BCTYIUICHUS B MPOLECC B
KAaueCTBE COOTBETCTBYIOIIMX TPETbHUX JIMll. AHAIM3UPYET COCTaB HUCTLUOB M OTBETYMKOB Ha
MpeaMeT X 3aMEHbI B Topsiake, ycranoBieHHOM ATIK P®: nctia uinm oTBeTUMKA - B pe3yJibTaTe
MPOLIECCYATBLHOTO MPABOMPEEMCTBA, OTBETYMKOB - ITyTEM 3aMEHbI HEHAJIJISKAIIETO OTBETUYHKA, a
TaK)Ke MPUBJICYEHUS JPYTUX OTBETUYUKOB;

5) pemaet (ans ceOs) BOMPOC O COCNWHEHUU WU Pa3beIUHEHHH WCKOBBIX TPEOOBAHU,
MPOBEJICHUH BBIE3THOTO CYJeOHOTO 3aceaHus;

6) COIEWCTBYeT NPUMHUPEHHUIO CTOPOH (OOBIYHO B XOA€ coOeceloBaHUS) IyTeM
Pa3bICHEHUSI CTOPOHAM BO3MOYKHOCTH 3aKJIFOUEHHSI MUPOBOIO COTJIALICHUS U MOCIEICTBUM €ro
3aKJTFOYEHUsI, OOpaIleHus 3a COICHCTBUEM K TIOCPEIHUKY B LIEISIX YPEryJIUPOBAHUS CIIOPA.

Bce BrlienepednciieHHbIE ACHCTBUSA CyAbsi HAUMHAET COBEpPLIATh B MOMEHT MPHUHSITHS
MCKOBOTO 3asIBJICHHSI U BILIOTH JIO0 TPOBEICHUS TPEBAPUTEIHLHOTO CyA€0HOTO 3aceIaHusl.



B o0s3aTenbHOM TOpsiIKE, ¢ COONIOACHUEM CTPOTOM TMPOLECCYaTbHON (OPMBI - MyTEM
BBIHECEHMsI OmpeAeieHus U Oo()OpMIIEHUS MPOTOKOJA - CYIbsl B XOJie MOATOTOBKM COBEPIIAET
CIEYIOIINE IEUCTBUSA:

1) uctpeOyer nokazarenbcTBa. Ecin cyapst uctpebyeT oKa3aTeabCTBa MO COOCTBEHHOM
WHHUIAATHBE Yy JINI, yYAaCTBYIOUINX B JIeJie, 00 3TOM yKa3bIBA€TCS B ONPENEICHUHU O TIOJArOTOBKE
nena K cyaebHoMmy pasOuparenbcTBy. Ecnmm ke nokasarenbcTBa HCTpeOyrOTCS B pe3ysbTaTe
YIOBJIETBOPEHUS] XOJATalCTBa JIMLA, YYacTBYIOLIEro B J€jie, HE HMEIOUIEr0 BO3MOXKHOCTU
CaMOCTOSITENIHO MX IMOJIyYUTh, WU Y JIMLA, He yyacTBytomiero B gene (ct. 66 AIIK P®), cynps
BBIHOCHUT, KaK IIPABUJIO, OT/AEIBHOE ONPEICIICHUE;

2) Ha3Ha4aeT HKCHEPTHU3Y, BBI3bIBAECT SKCIIEPTOB, CBHUJETENCH, Ha3HaYaeT BpeMsl OCMOTpa
NUCHMEHHBIX U BEIIECTBEHHBIX JOKA3aTEIbCTB B MECTE X HAXOXKICHUS;

3) coeauHseT WM pa3belUHIET HECKOJIBKO TPeOOBaHU, MPUHUMAET BCTPEYHOE HCKOBOE
3asBIICHHUE, TNPHUBIEKAET K yYaCTHIO B JieJIe OTBETYMKOB M TPETHHX JIUIl, HE 3asBISFOIINX
CaMOCTOsITENIbHbIE TPEOOBaHMsI OTHOCUTEIBHO MPEMETa CIIopa, 3aMEHAET UCTIA WM OTBETUYHKA,

4) npuHuMaeT oOecHeuuTeNbHbIE Mepbl (TakkKe OTMEHseT uX), o0Oecrne4ynBaeT
JI0Ka3aTeNNbCTBA, HAIIPABIISET Cy1eOHbIE TOPYUECHHUS;

5) BBIHOCUT OTPEAETICHHS TI0 pe3ysIbTaTaM PACCMOTPEHUSI MHBIX 3asBICHUN M XO/aTaiiCTB
JIM1I, YYacTBYIOIIUX B JIEJIE;

6) Ha3HAYaeT JaTy U NPOBOJIUT MPEABAPUTEIBHOE Cy1e0HOE 3acejaHHe.

[ToMrMO mepevMcIeHHBIX OEHCTBUI Cy/abs BIpaBe COBEPLIATH NMPHU MOJITOTOBKE U HHbIE,
HarnpaBJICHHbIE Ha 00eCIieYeHne MPABUIIBHOTO U CBOEBPEMEHHOTO paccMOTpeHus aena. K nHeM
MOYKHO OTHECTH CIJIEAYIOLIHE:

- moa0op apOUTpaKHBIX 3acenaTesel MpU OTCYTCTBUU MpPeAoKeHui cTopoH (4. 3 cr. 19
AIIK P®D);

- MPOBEPKY IMOJIHOMOYHUI NpeJCTaBUTENEH CTOPOH (B cilydae, €cid B XOJE MOATOTOBKHU
OJlHa M3 CTOPOH BBIpa3uja COMHEHHME B NPABOMOYHOCTH, K MpPUMEpY, MOJIMUCAHUS HCKOBOI'O
3asBICHUS MTPEICTABUTENIEM UCTLA HIIM PYKOBOJUTENIEM OpPTraHU3aIiH);

- HalpaBJIEHUE 3alIPOCOB B HAJOIOBBIE OPraHbl C LEJIBI0 YTOUYHEHHS MECTa HaXOXKJICHHs
yYacTHHKA Ipoliecca, CyAeOHbIe U3BEIEHHsI KOTOPOMY HE JIOCTaBIISIOTCS OpraHaMu CBSI3H;

- HaJlOXeHue CyaeOHbIX mTpadoB, HAMPUMEP 3a HEUCIOJTHEHUE OOS3aHHOCTH TIO
NPECTAaBICHNUI0 UCTPEOOBAHHBIX CYZOM JIOKa3aTEeNbCTB B YCTAHOBJICHHbBIE CPOKU (4. 9 cT. 66
AIIK P®) u np.

9.3. IIpoueccyasibHble NEUCTBUS JINI], YYACTBYIOIIUX B JIETE,
IIPU TOJATOTOBKE JieJia K Cy1Ie0HOMY pa30upaTesbCTBy

[MonroroBka k cyiebHOMY pa30MpPaTENLCTBY UCTIA U OTBETUMKA

[TockonmbKy cocTs3aTenbHas MOJENb apOUTPaKHOTO MpOIecca OIMpenesseT COAep KaHHe
COBEpIIIACMBIX IPOILECCYyaTbHBIX JEWCTBHM, TIOITOMY TIOATOTOBKa Jiela K CyaeOHOMY
p3.36I/IpaTC.HBCTBy B COCTA3AaTCIBbHOM Hpouecce ABIISICTCA ACATCIBbHOCTBKO HE TOJIBKO cy;[a, HO U
JMI, yYacTBYOIMX B Jjeie. OCHOBHas poJib B 3TOM INPUHAIICKHT CTOPOHAM - HCTIy H
OTBETUYUKY.

Hcren, xak W10, MHUITMUPOBABIIEE CYyAeOHOE pa3OMpaTeNbcTBO, OE3yCIOBHO, IOJKEH
6I:ITL TOTOB K HeMy ClI€ Ha CTaAuMu IIOATIOTOBKH HCKOBOI'O 3asiBJICHUI. TGM HEC MCHEC
JIOTIOJTHATEIIbHBIE OOCTOSATEIBCTBA, BO3HHUKIIKME TOCIC MPHHITHS MUCKOBOTO 3asBIICHUS, TaKHE
KaK ITIOSABJICHUC BOBpﬁ)KeHI/Iﬁ OTBCTUHMKA, H3JI0KCHHBIX B OT3BIBC Ha HCKOBOC 3asiABJICHUC,
yKa3aHHUs CyJIbU O TPEJCTABICHUH TEX WM MHBIX JOKA3aTEebCTB, U3MEHEHUE OOCTOSTEIBCTB,
MOCITYKMBIIUX OCHOBAaHHEM JIJIsI HAMPABJICHUS B apOUTPaXHBIN CyJ] HCKOBOTO 3asBICHUS, U JIp.,
BBI3BIBAIOT HEOOXOMMOCTh THIATEILHOM MOJTOTOBKH MCTIIA K Mpolieccy. B paBHOW cTeneHu 3To
OTHOCUTCSI U K OTBETYHUKY, COJEp)KaHUE IMOATOTOBKH KOTOPOTO CBOJUTCS K OOOCHOBAHHUIO,
ONMHpasCh HAa HOPMBI MATEPUAIBHOTO M TIPOIECCYaTbHOTO TIpaBa, CBOMX BO3PaKCHHH,



YCTAaHOBJICHHE Kpyra JOKa3aTelIbCTB, ONpPOBEpralolux TpeOOBaHMS MCTLA, MEXaHU3Ma U
crocoba ux mpeactasieHus. [Ipu 3Tom, roToBsCH K CyaeO0HOMY pa3doUpaTeNbCTBY, CTOPOHBI HE
JOJOKHBI 3a0bIBaTh, HECMOTPSI Ha OMpeAeNieHHY0 "moMoms" Cynbd, 00 OJHOM M3 OCHOBHBIX
MPUHIIAIIOB apOUTPaXKHOTO MPOLIECCa - COCTA3ATENBFHOCTU Cynonpon3BoacTBa (ct. 9 AIIK PD),
3aKJIIOYAIOIIEMCsl B TOM, UYTO KaKgas M3 CTOPOH CAMOCTOATEIbHO JOJDKHA JOKa3aThb Te
00CTOSITENLCTBA, HAa KOTOPHIE OHA CCHUIAETCS B KauyeCcTBE OCHOBAHMW CBOMX TpeOOBaHUU U
BO3pa)KE€HUH, T.€. yOSAUTh CyJ B CBOEH MpPaBOTE.

[MonroroBka k cy1eOHOMY pa30MpPaTENbCTBY TPETHUX JIHIL

Te opranuzanuu u rpakaaHe, KOTOPbIC TPUBICYCHEI ONPEICICHUEM apOUTPaKHOTO Cya B
Ka4eCTBE TPEThUX JIMI, HE 3asBISIONIMX CAMOCTOSATEIBHBIX TPEOOBAHWN HAa MPEIMET CIOpa,
BCTYIIUJIN WA CO6I/IpaIOTC$I BCTYIIUTH B JC€JI0 B HA3BAHHOM Ka4dC€CTBC, TAKIKC HOJIKHBI, ITPEKIAC
BCETO B CBOMX HHTEpPECax, OCYIIECTBIATh IOATOTOBKY K CyAeOHOMY pa3OUpaTelbCTBY,
MIOCKOJIBKY PEIICHHUE T10 JIETy MOKET HETIOCPEICTBEHHO 3aTPOHYTh UX MpaBa U 00S3aHHOCTH.

[Ipexme Bcero TpeThH JIMIIA HA CTAIUM TMOJITOTOBKH Jeja JOJDKHBI O3HAKOMHUTBCS C
MarepuaiamMu Jena. V3ydeHue W aHaiW3 MaTepHajoB JeNia MO3BOJHUT ONPEACITUTh CYIIHOCTh
Criopa, B TOM YHCJIE€ KPYr MPAaBOOTHOLICHWN, BO3HUKIIMX MEXIy CTOPOHAMH, TOJYYHTh
CBCACHUA O HAJIWMYHUU B MaTCpualax AcCjia TCX MW HMHBIX JOKA3aTCJILCTB U ONPCACIUTL CBOIO
TIO3HIIMIO B CIIOPE MO OTHOIICHHUIO K CTOPOHAM. B KOHEYHOM MTOTe U3yueHHE MaTepHajoB Jieia
MIOMOET TOHATh, KAKOE BIUSHUE BO3MOXKHBIN PE3yJIbTAT PACCMOTPECHHUS JelIa OKKET Ha MpaBa
U 00SI3aHHOCTH TPETHETO JIHUIIA.

[TogroroBka TpeThero mnuina K CyIAeOHOMY pa30UpATENbCTBY BKIIOYACT TaKXke CcOOp
JI0Ka3aTeNbCTB, OTCYTCTBYIOIIMX B MaTepHaliax jejia H, BO3MOXHO, Y CTOPOH, MPECTABICHHE UX
apOUTpaKHOMY CYyIdy W IOATOTOBKY OT3bIBA HAa HWCKOBOC 3asIBJICHUE C HW3JI0KEHHUEM CBOCH
TIO3HIINH.

TmatenbHast MOATOTOBKA K CyAeOHOMY pa3OMpaTeNbCTBY BCEX JIUI, YYACTBYIOIIUX B JEIe,
UMeEeT HeOIICHMMOE 3HaYCHHE /IS TIPABHIILHOTO U CBOEBPEMEHHOTO pa3pelieHus cropa. iMeHHO
OTCYTCTBUC TaKkoHu IIOATOTOBKH B 60J'H>H_II/IHCTBG CJIy4acB ABJIACTCA HpH‘-IPIHOfI HCOIHOKPATHOI'O
OTJIOXKCHHUSI PACCMOTPEHUS Jieia U HEPEIKO MPUBOUT K CyIEOHBIM OIIMOKAM.

9.4. [loHnsTHe, 3HaUEHUE U MOPSAIOK MPOBEACHUS
MPEBAPUTEIHLHOTO CYJeOHOTO 3aceaHus

Ha cragum mnoaroTroBKM Jena COBEPIIAIOTCS M MHBIE JEHCTBUS, KOTOpPBIE YaCTUYHO
yka3asbl B cT. 135 AIIK P®. Kak oTmeuanock panee, nepedyeHb JEHCTBUM MO MOATOTOBKE Jieyla K
cyneOHOMY pa3dupaTenbcTBy, 0003HaueHHBIH B ¢T. 135 AIIK P®, sBrisercs npubIu3uTeIbHBIM.
Kaxnoe neno mo-ceoeMy YHUKalIbHO, MOATOMY MO €ro MOJArOTOBKE MOTYT OBITh COBEpILICHBI
pasnuuHble AeWcTBUSA. YacTo Ha CTaauM MOATOTOBKU Jiesia K CyJaeOHOMY pa3OuparenbCTBY
paccMaTpuBaroTCs 3asBleHUs 00 obecreueHnu ucka. OOBIMHO MCTEll oOparmaeTcss ¢ IpocbOoit
00ecreunTh UCK BMECTE C MOAa4Yel ucka.

B T0 xe Bpems AIIK P® npegycmarpuBaet u gocyaeOHOE MpeaBapUTEIbHOE 00ecTieYeHUE
ucka. OTHOCHTENBbHO TpeaBapuTensHoro odecrneuenus: ncka BAC PO nmpunsn O630p npakTuku
OPUMEHEHUs  apOMTPaXHBIMU  CydaMH  NPEIBApPUTEIbHBIX  OOECIEYUTENBHBIX  MEp
(unpopmaronnoe mucbkMo BAC P® ot 7 urons 2004 r. N 78).

[Ipu moaroToBke Aena CyJ COBEpILIAET U MHbIC IEUCTBUS, HAalpaBiIeHHbIE Ha oOecreueHne
IIPABUJIBHOTO M CBOEBPEMEHHOI'O paccMOTpeHus Aena (1. 6 4. 1 ct. 135 AIIK PO).

BaxupiM mpolieccyalbHbIM  JIEHCTBHEM CTaaud TMOATOTOBKM JieJa K cyaeOHOMY
pa3buparenbcTBy siBisiercss BBeAeHHBIM ¢ 2002 T. cTaTyc MHCTHTYTa IPEIBAPUTEIBHOTO
cyeOHOTO 3aceTanusl.

[IpenBaputensHoe cyneOHOE 3acellaHHE - ATO HOBBIM MPOLECCYaNTbHbIM MHCTHUTYT IS
apOutpaxkHoro mpouecca. llens mnpoBeaeHHs NpPeIBAPUTEIBLHOTO CYIEOHOTO 3acelaHus -



IIPOBEPUTH TOTOBHOCTH JI€JIa K cyie0HOMY pa3oupatenbeTBy. [1o OONBIIMHCTBY /1€ NpoBeACHNE
IpEeBapUTENBHOIO Cy/leOHOrO 3acelaHusi SBISeTCS 00s3aTelbHbIM, 33 HCKIIOYCHHEM
YIPOIICHHOTO TPOW3BOJCTBA, Jel o OaHkporcTBe. [lo memaMm W3  aJMHHHACTPATHBHBIX
IPaBOOTHOLIEHUH, UCXOJs M3 0COOEHHOCTEM KOHKPETHOro Jelsa, MpeABapUTeIbHOEe CyleOHoe
3ace/laHue MOXET OTCYTCTBOBATh.

Takast TMOKOCTh OOBACHSAETCS MPEXAE BCEr0 TEMU COKPAIEHHBIMH CPOKaMH, KOTOpbIE
YCTAHOBJICHBI IS TIOATOTOBKA W  PACCMOTPEHHUS HEKOTOPHIX KaTeropuil nen w3
a/IMUHUCTPATHUBHBIX MPAaBOOTHOIIECHUI.

3aKOH HE 3alpellaeT BBIHECEHHE CaMOCTOSITEILHOTO ONPEIENIEHUS O BPEMEHU U MECTe
IPOBE/ICHUS TPEABAPUTEIBHOIO cyaeOHoro 3acenanHus. OJHAKO Ha MpaKTHKE Ha3BaHHBIE
00CTOSITENILCTBA Yallle BCETO YKa3blBaIOTCS B ONPEAEICHUM O MOJArOTOBKE Jeja K CyaeOHOMY
pa3dupaTenbCTBY UM B ONPEIEICHNUH O IPUHATHH Jejia K IPOU3BO/ICTBY.

CyznoM B ompeneNneHud O Ha3HAUYE€HUHU IPEBAPUTENILHOTO CYJI€OHOIO 3aceJaHUsl MOKET
OBITh YKa3aHO Ha BO3MOXKHOCTh INPUMEHEHHUs OTBETCTBEHHOCTH 3a HEHMCIIOJIHEHHE TpeOOoBaHMM
cyma. Tak, mo omHOMYy Jely CyIOM OBUIO YKa3aHO, YTO HEHCIIOJIHEHHE O00s3aTelbHbBIX
TpeOoBaHUI apOUTPAXKHOIO CyJa BIEUYET MPESYCMOTPEHHYIO 3aKOHOM OTBETCTBEHHOCTh, B TOM
ymciie HanoxeHue mrpada B nmopsaake cr. 119 AIIK P®. Kpome toro, Obuto ykazaHo, 4To npu
IOBTOPHOM HEHUCIIOJIHEHUH TpeOOoBaHUN apOMTPaXKHOTO CyJa U 3aKOHA B CyJeOHOM 3aceJaHUU
OyzleT pacCMOTpPEH BOIIPOC O HAJIOKEHUHU Ha OTBETUMKA ITpada B mopsiake cT. cT. 16, 119 ATIK
Po.

B npenBaputenbHOM Cy/1eOHOM 3aceJaHUM JIEJI0 PacCMAaTPUBAETCS] €AMHOIUYHO CYAbEH ¢
U3BEIICHUEM CTOPOH M JPYTUX 3aWHTEPECOBAHHBIX JIMIl O BPEMEHHM U MECTe IPOBEICHUS
naHHoro 3acenanus. [lpu HesiBKe HajuiekammuM 00pa3oM U3BELICHHBIX UCTLA U (UJIM) OTBETYHKA,
JpyTUX 3aMHTEPECOBAHHBIX JIML, KOTOpPblE MOTYT OBITh MNpPUBJIEUEHBl K YYacTHIO B JeJe,
3acelaHue NPoBoaUTCS B UX oTcyTcTBHE (4. 1 cT. 136 AIIK PD).

B mpenBaputensHOM — CyneOHOM  3acelaHMM  CTOPOHBI  BIIpaBe  IMPEJCTABIATh
JIOKa3aTeNbCTBA, 3asABJSATh XOJATaliCTBAa, HM3JIaraTh CBOM JIOBOJBI MO BCEM BO3HUKAIONIMM B
3ace/laHuy BOIIPOCAM.

B mpenBapurenbHOM cyneOHOM 3acelaHUM J0Ka3aTebCTBA HE HCCIEAYIOTCS, TOCKOJIBKY
9TO IpeporaTtusa cyeOHoro pazouparenbcTba. [loaToMy cBUAETENH, IKCIEPTHI HE BBI3BIBAIOTCS,
CyJieOHBIE IPEHUS OTCYTCTBYIOT.

ApOuTpakHbIi CyJl B IPEIBAPUTEIBHOM CyA1€0HOM 3acelaHUU:

1) paspelaeT xonaTancTBa CTOPOH;

2) ompenenseT AOCTaTOYHOCTh MPEICTaBIECHHBIX J0Ka3aTeNbCTB, JOBOAMUT JI0 CBEACHUS
CTOPOH, KaKHe JJ0Ka3aTeIbCTBA UIMEIOTCS B JIEIC;

3) BBIHOCHUT Ha pacCCMOTPEHHE BOMPOCHI, pa3peliaeMble IPU NOATOTOBKE Jiela K CyAeOHOMY
pa3duparenabCTBy;

4) coBeplaeT WHBIE TpoleccyanbHble nencTBus, npemxycmoTpennbie AIIK P® (4. 2 cr.
136).

Ecnn Ha mpeaBapuTenbHOM CyleOHOM 3acelaHUM PEIIaINCh BOIPOCHl O BCTYIUIEHUHM B
IpoIlecC TPEThUX JIUII, 3aMEHE HEHA/IJIeKAIIEro OTBETYMKA U Ipouee, TO 00 3TOM JOJKHBI OBITh
BBIHECEHBI OIIPECIICHUS.

Cyn 3aBepliaer npeaBapuTeIbHOE 3acelaHue U OTKPBIBAET cyAe0HOe 3aceaHne B epBOi
MHCTaHIMH [IPU HAJIMYUU COBOKYITHOCTHU CIIEAYIOIIUX (PAKTOB!

1) B mpeBapUTEIHHOM CyA€OHOM 3acelaHUH MTPUCYTCTBYIOT JIMIIA, YYaCTBYIOIIUE B JIEIIE;

2) OHU HE BO3paXKalOT NMPOTUB MPOJOJKEHUS PACCMOTPEHUS JieNa B CyJJeOHOM 3aceaHuu
apOUTPa’KHOTO Cy/1a TIEPBOW MHCTAHIINH;

3) neno He TpeOyeT KOUIETHATBHOTO PaCCMOTPEHHUSI.

BaxHbIM yciioBHEM Tepexojia OT HpeABapUTENBHOIO CyJIeOHOro 3acefaHus B cyaeOHOe
pa3bupaTenbCTBO BBICTYIIACT fBKA JIMI, YYacTBYIOLIMX B JieJle, M UX COIVIACHE HA MEepexoi K
cyneOHOMY pa30HpaTeNnbCTBY JAea.



9.5. Ha3nauenwue nena K cyaeOHOMY pa30oHUpaTenbCcTBy

[Ipu3HaB €10 MOATOTOBJIEHHBIM, CYZAbsl BBIHOCUT OINpEENIEHHE O HAa3HAYeHHM Jella K
cynebHomy pazbupatensctBy (4. 1 ct. 137 AIIK P®). 3akoHoM mpenycMoTpeHa BO3MOXKHOCTb
Nepexo/ia U3 NpeIBapUTEIbHOrO CyeOHOr0 3aCe/1aHns B OCHOBHOE.

Cynps, Ha3Hauas JACHb U BpeMs CyAeOHOro pa3OuparesbCTBa, YKa3bIBACT B ONpPEACIICHUH
"Ha OKOHYaHHE TOATOTOBKH Jejla K CyleOHOMY pa30MparenbCTBY M pa3pelieHHe BOMpoca O
NPUBJIEUYEHHUHU K JIEJTy TPEThUX JIUL], IPUHATHE BCTPEUHOr0 UCKA, COCAMHEHUE UIIN pa3beIMHEHNE
HECKOJIbKUX TpeOOBaHWii, MpUBICUeHHE apOMTpPaKHBIX 3aceiaTeliell, a Takke Ha pa3pelicHHe
JPyTUX BONPOCOB, €CIM HUM HE ObUIM BBIHECEHBI COOTBETCTBYIOLIUE ONPEICNICHHS; BpeMs U
MECTO TIPOBEACHHS CYJIeOHOTO 3acelaHus B apOUTPa)KHOM Cyjze MepBoi WHCTaHmuH" (4. 2 CT.
137 AIIK P®).

Konuu onpenenenus o Ha3HA4eHUHU Jea K CyeOHOMY pa3OMpaTeibCTBY HalpaBIISIOTCS
JMIIaM, Y4YacTBYIOLIMM B jeie. BblHeceHue ompeseneHus O Ha3HaueHUM jena (HOpMasbHO
3aBepIIaeT CTaJAWI0 TOATOTOBKM Jeia K CylIeOHOMY pa30MpaTenbCTBY, OHO HE 3allpeniact
IOPOM3BOJUTH JIeHCTBHUSA IO IOATOTOBKE J€jia, HalmpuMep MpeICTaBIATh J0Ka3aTeabCTBA U
npouee. [logroroBka mema K  cyaeOHOMY pa3OMpaTeNbCTBY —JIOJDKHA — OOECIeYMBATh
CBOEBPEMEHHOE M NPaBUJIbHOE pacCMOTpEHHE W paspelieHue nena. Henopa®oTku Ha AaHHOU
CTa/INU SIBJISIOTCS IPUYMHON 3aTATMBaHUS Ipolecca.

I1asa 10. CYAEBHOE PASBUPATEJIBCTBO B CYJIE IEPBO UHCTAHIIUU

10.1. CymHOCTh ¥ 3Ha4€HUE CTaluu Cy1eOHOr0 pa3dupaTesIbCTBa
HKOHOMHMUYECKUX CIIOPOB ¥ MHBIX JIe]1 B apOUTPAKHOM Cy e
MEepBO MHCTAHLINKU

Bakneiiias cragus apOUTpa)KHOTO TMpoIIecca - 3aBEPIIAOIIASACS pa3pelIieHueM criopa 1o
cymiecTBy. VIMEHHO Ha ATOW CTaIuM TPOSIBIISIOTCS BCE NMPUHIUITBI apOMTPaKHOTO Ipolecca,
HanboJee IPKO - COCTIA3ATENBHOCTD.

AIIK P® ycranoBui oOmMiA CPoOK Il paCCMOTPEHHS Jiejia MO CYIIECTBY: JEJO JOJDKHO
OBITH PACCMOTPEHO ApOWTPAKHBIN CyJOM IMEPBOW MHCTAHIIMU M PELICHUE MPHUHATO B CPOK, HE
NPEBBIMIAIONIANA MECSIIa CO THS BRIHECEHHS OTIPEICTICHUS Cy/la O HA3HAYCHUH JIeNa K Cy/IeOHOMY
pazbuparenscTBy (cT. 152 ATIK PO).

Cramust cyneOHOrO pa3doupareibCcTBa Jeiia MPEeJA0CTaBIsSeT JHUIaM, YIacTBYIOIIUM B Jee,
Haubosee OiaronpusTHHIE BO3MOKHOCTH PACKPBITH CBOIO MPABOBYIO MO3UIIMIO IO JIENY, CBOE
OTHOIIICHHE K CIOpY, YOeIUTh MPOTHBOIOJIOXKHYIO CTOPOHY H, MPEXKIE BCEro, Cyl B CBOCH
MPaBoOTE, TTABHBIM 00pa30M OMHUPAsCh MPH 3TOM Ha aHAIM3 JI0KA3aTelIbCTB, HICTOYHUKH TPaBa,
pETyIUpPYIONIAE CIIOPHOE MPABOOTHOIICHUE, NPEIOKUTh Cy/ly BapHaHT PEUICHHS, KOTOPBIUA C
TOYKH 3PEHUS JIHII, yYACTBYIOIIHNX B JEIe, SIBISIICS Obl 000CHOBAHHBIM U CIIPABEITTUBBIM.

B 10 xe Bpemst apOUTpaxxHBI CyJ] BO BpeMsl TPOBEIEHHs CyAeOHOTO 3aceaHus JOKEH
UCIIOJIb30BaTh BCE BO3MOXKHOCTH JUI TNTyOOKOW MpOBEpKH 0OOCHOBAHHOCTU TPEOOBAHHM HCTHA
U BO3DOKEHHWHA OTBETYMKA, YCTAHOBJICHUS JCHCTBUTEILHBIX B3aMMOOTHOIICHUH CTOPOH,
MPUHAJICKAIINX UM TPaB U HATUYHS 00s13aHHOCTEH.

lapanTueit HOCTWXKEHHS LETU CyIeOHOro pa3OupaTeNbCTBA BBICTYIACT apOUTpakHas
nporeccyanbHas (opma MpoBeAeHUs CyAeOHOTO pa3dHMpaTeNbCcTBa, MO3BOSIIONIAS Hawmboliee
NOJHO W HAISIIHO TPOSIBUTH ceOs TPUHIMIAM apOUTPa)KHOTO Ipolecca: 3aKOHHOCTH,
HE3aBUCUMOCTH CYJIeH, PaBEHCTBE CTOPOH, COCTSA3aTENbHOCTH, TUCIO3UTHBHOCTH, TJIACHOCTH,
HETIOCPEJCTBEHHOCTH, COUETAHUS €ANHOIMYHOTO U KOJUIETHATIHLHOTO PACCMOTPEHHUS JIeNa U JIp.

10.2. YacTtu cyie6HOTO pa30oupaTenbCTBa: XapaKTepUCTHKA,
MIOPSIIOK COBEPILIEHUS ITPOLIECCYAIBHBIX JE€HCTBUM



CynebHoe 3acemanne - OCHOBHAsI OpraHU3allMoOHHast (hopMa MPOBEACHUS pa3OHpaTeIbCTBA
10 apOUTPAKHOMY eIy, MOCPEACTBOM KOTOPOH OCYIIECTBIISICTCS MPAaBOCYIHE, pa3periacTcs
CTIOp IO CYIIECTBY.

CyneOHoe pa30upaTenbCTBO - CTaausl MPOLIECCYallbHOM AeATeIhbHOCTH apOUTPakHOTO
Cyla, a TaKKEC JIML, YYAaCTBYIOIIHUX B ACJIC, NHBIX YYAaCTHUKOB IIPOLECCa, KOTOPAasA NMECT LCIIbIO
BCECTOPOHHEE, MOJHOE U OOBEKTUBHOE BBIICHEHUE OOCTOSTENILCTB JIeJia, ONPEIeICHUE TpaB U
00s13aHHOCTEN CTOpOH <19>.

<19> KommeHtapuii K ApOHUTpa)kHOMY TpolecCyalbHOMY Kojaekcy Poccuiickoit
Oenepannu / [lox pen. I'.A. Kununa. M.: OO0 "TK Ben6u", 2003.

PazbuparenscTBO nena OCyIIeCTBISIETCS B CyA€OHOM 3aceqaHWd apOUTPaKHOTO Cyaa C
O6$I33.T€J'H>HLIM HU3BCHICHUCM JINII, YHaCTBYIOIIUX B ACJIC, O BPCMCHU U MECTC 3aCCAAHUAA.

Obecneuenue mopsaka B Cy1e0HOM 3aceJaHUU

B cynebHom 3acemaHuM JOJDKEH OOECIIEUMBATHCS TOPSJIOK, IO3BOJISIONUIMNA CO3/1aTh
MIOJIHOLIEHHBIE YCJIOBHSI JUIsl pabOThl BCEX YYAaCTHUKOB Ipouecca. ONHUM U3 KOMIIOHEHTOB,
o0ecrneunBalOIUX TOPSJIOK, SBIAIOTCA BHEIIHWE aTpuOyThl yBaXKEHUS K Cyay Kak
PYKOBOJUTENO Mpolecca U JMIy, HAJCJICHHOMY IPaBOM OT MMEHHU TOCyAapCTBa BEPIIUTH
npaBocyaue. Bee nuia, mpUCyTCTBYIOLIME B 3ajie 3acelaHusi, 00sf3aHbl BCTaBaTh IPH BXOAE
CyJiell ¥ CTOS BBICIYILIMBATh PELIEHUE apOUTPAKHOTO Cy/Ia.

OTtpakeHHEM HAJIEJICHHOTO aBTOPUTETOM IOCYAAPCTBEHHOW BIJIACTH YBAXKEHUS CYIEHCKON
JOJKHOCTH sABIsieTcsl BrepBble ycTaHoBiaeHHOe AIIK P® ompenenenue oOpaileHus: K cyabe B
npouecce 3acenanus: "YBaxkaeMmblil cya!". B AIIK 1995 r. Takas HOpma OTCyTCTBOBana, 4TO
MOPOXK/IaJI0 MacCy BapHaHTOB OOpAIICHUH, JUKTYEMbIX YPOBHEM IMPABOBOM M OOIIEH KyJIbTYpHI
YYacTHUKOB Tmpouecca: "Bama wects", "rocnmoguH cyaps" uiau "ToBapull Cynbs'", MHOTHE
YYaCTHUKH 3ace/laHusl 00pallalnuch K CyJb€ 0 UMEHU-OTYECTBY, YTO Yy MPEACTaBUTENEH Ipyroi
CTOPOHBI MOIJIO MOPOJUTH MOAO3PEHUS B HAIMYMM MEXAY CYIbEH M NPEACTaBUTEIEM CTOPOHBI
HECJIyKEOHBIX OTHOILLIEHUI, COOTBETCTBEHHO, HE ObUIO UCKIIFOUEHO BO3ZHUKHOBEHUE COMHEHHH B
OecrpUCTPaCTHOCTH CyJbU. B HEKOTOpBIX ciyyasX yYaCTHUKHU Ipolecca, oOpamasch K Cynay,
BOOOIIIE HUKAK ero He Ha3biBaliu. HecOMHEHHO, 4TO yHH(UKALIUS 3aKOHOIATENIEM OTpPEICICHIUS
oOpamieHus K cyny OyaeT crnocoOCTBOBATH IMOBBILICHHWIO YBaXXEHUs K ABTOPHUTETY CyJeOHOU
BJIACTH, COOIIOACHUIO PABOBOM U JAEIOBOM ATUKU YYACTHUKAMU MPABOBBIX OTHOIIECHUH.

Bce BoicTymieHust B cyZieOHOM 3aceJaHUM, OOBSICHEHUS, OTBETHl Ha BONPOCH! YUACTHUKHU
3aceaHus JaroT cTod. OTCTyIUIEHUE OT 3TOr0 IMPaBHia BOZMOKHO TOJIBKO C pa3pellieHus CybH,
Harnpumep B ciiyyae (U3NYECKON HEBO3MOXKHOCTH YYAaCTHHKOB IpOIlecca MOCTOSIHHO BCTAaBaTh
(BBHIYy (pM3MYECKIX HETOCTATKOB MJIM COCTOSIHUS 3/OPOBBS).

3aceqaHue JOJDKHO MPOBOJUTHCA B YCIOBHSX, OOecledMBaloUIMX paboTy cyna u
0€30MaCHOCTh YYaCTHHKOB apOuTpa)kHOTO Tpouecca. [lo pemeHuro CyapH, pPyKOBOISIIETO
CyJIeOHBIM 3acellaHHeM, B 3aje, 1€ OHO NPOXOAUT (MPU HAIUYMM OOJIBIIOrO KOJIMYECTBA
IPUCYTCTBYIOIIMX WIH B IPUCYTCTBUHM 0CO00 AMOLIMOHANIBHBIX YYaCTHUKOB), MOTYT HaXOJIUThCS
CyJeOHbIe MPUCTaBbl MO OOECIEYEHHIO YCTAHOBJIECHHOI'O MOpSJIKa AEATENbHOCTU CyIOB. B mx
3a/a4M, B COOTBETCTBUU cO CcT. 11 PenepanbHoro 3akoHa "O cyneOHbIX mpucTaBax', BXOAUT
o0ecrieyeHHe OXpaHbl CyAeOHBIX MOMEILIeHUH, obecneueHre Oe30MacHOCTH YYaCTHHUKOB
3acelaHus, BBITIOJHEHUE PACIIOPSHKCHUN CYAbH, CBSI3aHHBIX C COOJIOJICHHMEM TOpsIKa B CyJe:
CHOCOOCTBOBAaHME YAAJICHMIO W3 3aja 3acelJaHus JIML, HapyUIalolUX MOpsSAOK U He
HOTUUHSIOIIMXCS PACHOPSIKEHUSAM CyAbH, IPEeceYeHNe NPaBOHAPYLIEHUH, B TOM YHUCIIE IyTeM
IpUMEHEHUs (PU3NYECKOMN CUIIBI U CHICIIMATIBHBIX CPECTB.

B cootBerctBum ¢ u. 7 ct. 11 AIIK PO nuna, npucyTCTBYIOIIME B OTKPHITOM CYJI€O0HOM
3aceaHnu (HE3aBUCHMO OT TOIO, YYaCTHHKH OHM MpolLecca WIM MPOCTO CIyIIATENH), UMEIOT



IpaBo JIeNIaTh 10 XOJy 3aCeaHusl MICbMEHHBIE 3aMETKH, a TaKXKe OCYIIECTBISTH 3BYKO3aIHCh,
Ha COBEPIICHUE ATHX JACUCTBUN MOTyUYEHHUs COTIAcUs CyAbU HE TpeOyeTcs.

Kuno- n ¢orocremka, a Takke TPaHCIIUS CyIe0HOTO 3aCeIaHusl TOIYCKAIOTCS TOIBKO C
paspelieHusi CyIbH, MpeACceNaTelIbCTBYIOIIETO0 B 3acelaHuu. BpeMs CbeMKH W TpaHCIALUU
MOTYT OBITh OTpaHHYEHBI CYJIOM IO BPEMEHH: IO MPOCHOE YYACTHUKOB 3aCEaHNs WIH B CIydae,
€CJIM OHHM MEUIAIOT MOPSAKY B CyA€0HOM 3acelaHuH.

[Ipu HecoOMrOAEHWM TMPHUCYTCTBYIOIIMMH B 3ajl€ 3acelaHus JIMIIAMH  TOpsIKa:
BBICTYIUICHUH 0€3 pa3pelleHus] CyAbH WM BBIKPUKUBAHUU C MECTa, MPEPEKaHUU C CYyAbEH,
OCYIIIECTBIICHUH ITOMEX TPH BBHICTYIUICHUH YYaCTHHKOB ITPOIECCa, JTOMYIIEHUH OCKOPOUTEIHHBIX
BBIMA/IOB B OTHOIICHWU MPUCYTCTBYIOUIMX B 3ajie¢ JUI[ U T.A. - CYIbsl MPEAyNpeKIacT UX O
HEJIOIyCTUMOCTH HApYUICHHUS TOPSIKa ¥ UMEET MPaBO YIAIUTh TAKOE JIUIO U3 3ajla Cpasy, MpH
HAJIMYUU OJTHOTO HAPYIIEHUS, B 3aBHCHUMOCTH OT CTENEHHU MpPaBOHAPYIICHUS. YJalleH MOKET
OBITh KaK YYaCTHHK IPOLIECCa, TAK U CIyIIATelNb, IPUCYTCTBYIOMINN Ha 3aCEIaHNH.

[Tomumo ynaneHust U3 3ala 3acelaHusi, Cylbsd MOXXET MOJABEPTHYTh JUI0, HapyIIaloliee
MOPSI/IOK B 3aCEIaHUU, TAKOMY BHIY OTBETCTBEHHOCTH, Kak cyaeOHbIN mTpad. HeodxoaummocTh
MPUBIICYCHHS] TPABOHAPYIIUTENST K CyAeOHOM OTBETCTBEHHOCTH OIpPENESIeTCS CTENEHBIO
JIOTIYIIEHHOTO HApYILIEHUS U YCMOTpPEHHEM cynbu. Bompoc o HanoxeHuun cyaebHoro mrpada
paccMaTpuBaeTCs B TOM K€ CyJIeOHOM 3acefaHuu (Korga - cpa3y e IMOcCie COBEpILEHUs
HapyIICHHS WM B KOHIIEC 3aCEJaHHs - ONPEIEIISETCS CyIbei) B MPUCYTCTBUU TIPABOHAPYIITHTEIS.
Ecniu xe oH ymaneH W3 3ana 3acelaHHs M TOKUHYIN TOMEIIEHWE CyJa, MPUBICYCHUIO K
OTBETCTBEHHOCTH JIOJDKHO OBITh TIOCBSIIEHO OTIENBHOE CIHEINHaJbHOE 3acelaHhe ¢
00s3aTeNbHBIM M3BEIICHHEM O BPEMEHHM W MecTe 3acefaHus HapymuTens. [lo pesynbratam
paccMOTpeHHs BOIIPOCAa O MPUBJIICUCHHUH JIUIA K CyJeOHOW OTBETCTBEHHOCTH CYAbS BBIHOCHUT
orpezieNieHue, B KOTOPOM OIPEAETSeT CTeNeHb BUHBI HAPYIIUTENS U pa3Mep mrpada.

VYcnemHocTh TpOBENeHHUsT CyAeOHOTO pa3duparenbcTBa B 3HAYUTEIBHOM CTETICHU
oTpefieNieTcs CyIbel, MpeIceAaTeIbCTBYIOIIUM B CyIeOHOM 3acejaHiH. B COOTBETCTBUM CO CT.
153 AIIK P® mnpencenarenbCTBYIOMMH OTKpPBIBa€T CyneOHOEe 3aceiaHue, IPOBOAUT
MOJFOTOBUTENIbHYIO 4YacTh pa30MpaTenbCcTBa, OMNpENeNseT MOpPAJOK BEACHMS 3acelaHus,
PYKOBOJIUT 3aceldaHueM, NPUHUMAEeT Mepbl K OOECIEeUeHHIO MOpPs/IKA, BEIET W IOAMUCHIBACT
MPOTOKOJ CY/IeOHOTO 3ace/laHusI, OOBSIBIISIET peIICHNUE.

[IpencenaTenbCTBYIONIMM B 3acelaHUM 10 JAETy, paccCMaTpUBAEeMOMY apOUTPaKHBIM
CyJZIOM, MOXXET OBITh JIFOOOW CyAbsi apOUTPAKHOTO CyJa: MpeAcenaTeb Cyaa, ero 3aMeCTUTEIH,
npezcenaTenb U Cynbs cyAe0HOro coctaBa (apOUTpakHBIN 3aceqaTesb MpeceIaTeIbCTBOBATh B
3acemannn He MoOxeT - 4. 7 cr. 19 AIIK P®). B cinyvasx, xorma paccCMOTpEHHE eia
NPOM3BOJUTCS KOJUICTHAIBHBIM COCTaBOM CyJa, B 3aCEHaHUU NpEeACeNaTelIbCTBYET OJWH U3
CyJllell cocTaBa, pacCMaTpPUBAIOIIETO JaHHOE JEJ0.

CynebHoe  pa3OuparenbCcTBO  MPOBOIUTCS B CTPOrOM  IOCIEAOBATEIBHOCTH,
npexycmorpenHon AIIK PO®.

YacTu cy1eOHOT0 3acejaHus:

1) moaroroBuTeNnbHas 4acTh, LI - ONpEAeTICHUE HAIM4Yusl YCIOBHM Ui pacCMOTpPEHUs
Jieria 1o CYIIECTBY B JAHHOM 3aCe€/IaHuM;

2) COOCTBEHHO pacCMOTPEHHE JIeNIa TI0 CYIIECTBY, IeIb - YTOYHEHHUE UCKOBBIX TPEOOBaHMI
U BO3PaXCHUH HA MCK, BBISBIEHHE BO3MOXKHOCTH OKOHYAHHMs Jefla MHpPOM, oOecreyeHHe
BCECTOPOHHETO, TMOJHOTO M OOBEKTUBHOI'O HCCIIEOBAHMS JI0KA3aTEIbCTB JJISl YCTAHOBIJICHUS
(bakTHUeCKUX 0OCTOSATENBCTB 10 JIEIY;

3) cynebHble mpeHus, el - MOJABEIEHUE UTOrOB IMpolecca JUIAMHU, YYacTBYIOLUIUMHU B
Jienie, UX MpeCTaBUTEISIMU;

4) BbIHECEHHE PEIIEeHUs, 1IeJb - pa3pelIeHre Cropa Mo CyIIeCcTBY.

HO,Z[FOTOBI/ITGJ'IBHaH 4acCThb



[Ipouieaypa TMOATOTOBHTENBHOW YacTH CyAeOHOro pa3OuparenbcTBa MPEIYyCMOTPEHA B
cratbe 153 AIIK P®.

Cynps, a pu KOJJIETHAILHOM PACCMOTPEHHH Jielia MPEeCceAaTeNIbCTBYIOMINN B CyJeOHOM
3acelaHuu:

- OTKpBIBAET CyAeOHOE 3ace/laHne U OOBSBIISIET, KAKOE JEJI0 TOAJIEKUT PACCMOTPEHUIO;

- IPOBEPSET SBKY B CyI€OHOE 3ace/laHue JIUII, yYaCTBYIOIIUX B JeJie, NX MpeICTaBUTeNeH U
WHBIX YYaCTHUKOB apOMTPaXHOTO TMPOIEcCa, YCTaHABIMBAET HMX JIMYHOCTh U TIPOBEPSET
MOJTHOMOYHSI; YCTaHABJIMBAET, M3BELICHBI JIM HaAJEKAllUM OO0pa3oM JHIlAa, HEe SBHUBIIMECS B
cyneOHoe 3ace/lanne, U KaKue UMEIOTCS CBEACHUS O MPUYMHAX UX HESBKH.

[IpoBepka siBKM B cyJeOHOE 3acefaHHe cllaraeTcs U3 psijia CIASAYIOUUX MPOIEeCCyalbHbBIX
JIICUCTBHIL:

- IPOBEPKa SBKU JIUII, YYaCTBYIOIIUX B JIeJie, U UX MPEICTaBUTEINCIH;

- MPOBEPKa SIBKU JPYTUX YUYACTHUKOB MPOIIECCa;

- YCTaHOBJICHUE TUYHOCTH SIBUBIIMXCS U UX TOTHOMOYHIA;

- IpoBepKa (paKTa U3BEMICHUS JIUI], HE SBUBIIUXCS B IMPOIIECC, U HATMYHS CBEIACHHUA 00 UX
HesiBke. CBeIeHUs 0 HaAJIeKalleM H3BEHICHUH TOJIKHBI OBITh JOKYMEHTAIBHO MOATBEPKICHBI.
OnHako eciy JIMIO MPUCYTCTBYET, a MOATBEPIKACHHS HEHAJJIC)KAIIETO €ro M3BEIICHUS B JIeJie
HET, TO JaHHOE€ OOCTOSTEIhCTBO HE SBISETCS OCHOBAHHMEM [Jsi OTJIOKEHUS CyIeOHOTo
pazOuparenbCcTBa.

[TocnencTBust HESABKHU JUL, yYaCTBYIOIIMX B JeJie, MIPEAYyCMOTpeHHBI 4. 4. 3 - 5 cT. 156 AIIK
P®. Tlpu sTom cyj BripaBe mpus3HATh SABKY JIO0OTO JIUIA, yYaCTBYIOIIETO B Jiee, 00s13aTeIbHOM,
U HEsSBKa JIMIA MPU TaKUX OOCTOATEIHCTBAX MOKET MOBJIEYh HATOXKEHHE HAa HEro ITpadHbIX
cankuui (4. 4 ct. 156 AIIK P®). Cyn mMoxeT npusHaTh SBKY JIMIIA, YYacCTBYIOILETO B JEIIE,
00s3aTeNbHOM, JaXke €CIIM 3TO JIMIO XOJaTaiiCTBOBAI0O O PACCMOTPEHHH JeNia B €r0 OTCYTCTBUE
00 €CITM BMECTO CTOPOHBI B MPOIIECCE YUACTBYET MPEICTABUTEb.

Jloka3aTenbCTBOM HM3BEIICHHS JTUIA O €r0 00s3aTENbHON SIBKE B CY[I SABJSIETCS MOJIy4YCHUE
STHM JIMIIOM W3BEIICHUS, B KOTOPOM yKa3aHO Ha 00s3aTENIbHOCTH SIBKH. Ecium mpu mpu3HaHUU
CyJIOM SIBKM JIMIIA, YYacCTBYIOILETO B Jelie, 00s3aTeNbHOM, JaHHOE JIMIO HE SBUTCS B CYy., TO
MOCJICIHANA BIIpaBE€ OTJOXKHUTh PACCMOTPEHUE JieJla WIM PACCMOTPETh JIeN0, HAJIOXKHUTh
mrpadHble CAHKIIUK Ha 3TO JIULO.

Cratps 157 AIIK P® mnpenycmarpuBaeT NOCIEACTBUS HEABKM MHBIX YYaCTHUKOB
mporecca.

Jlanee cynabsi yCTaHaBIMBAET JIMYHOCTh SIBUBLIMXCS U NPOBEPSAET MX IOJHOMOYHMS IO
npaBwiam 1i1. 6 AIIK PO:

- BBISICHSIET BOIIPOC O BO3MOKHOCTHU CIYIIIAHUS JIeTa;

- OOBSBIAECT COCTAaB apOUTPAXHOTO Cyna, COOOIIAeT, KTO BEAET MPOTOKOJ CYJAeOHOTO
3acelaHus, KTO YYacTBYe€T B KauecTBE OJKCIIEpTa, NEPEBOMYMKA, U PaA3bIACHIECT JIUIIAM,
Y4acCTBYIOUIUM B JIeJI€, X MPaBO 3asBISATh OTBOJBI;

- Pa3BACHSET JIUIAaM, YYaCTBYIOIIUM B JIeJie, M HHBIM YYaCTHHKAM apOUTPaKHOTO Mpoliecca
UX IpoLiecCyalibHbIE MpaBa U 00s13aHHOCTH;

- yAanseT u3 3aja cyAeOHOro 3aceiaHus SBUBIIMXCS CBUIETENCH JJO HAYalla UX JA0MPOca;

- IpenynpexaaeT ImepeBoAYMKa 00 YroJOBHOW OTBETCTBEHHOCTH 3a 3aBEIOMO
HEMpaBUWJIbHBIM TEpPeBOJ, 3KCHEpTa 3a Jady 3aBEIOMO JIOKHOTO 3aKJIIOYEHUs, CBHUAETENEH
(HEeTOCPeICTBEHHO Mepel UX AOMPOCOM) 3a J1ady 3aBe0OMO JIOKHBIX [MOKa3aHUN U OTKa3 OT Aa4u
MMOKa3aHUM;

- ompenenseT C y4eTOM MHEHUH JIMI, Y4YacTBYIOUIMX B JeJe, MOCIeA0BaTeIbHOCTh
MIPOBEJICHHS ITPOLIECCYAIbHBIX JICVCTBHUIA;

- BBIACHSIET, MOJJICPKUBACT JIM MCTELl WCK, MPHU3HACT JIU MCK OTBETYUK, HE XOTAT JIU
CTOPOHBI 3aKOHYMThH JI€JI0 MUPOBBIM COTJIAIIEHHEM, O YEM JIENIAI0TCSI COOTBETCTBYIOLIUE 3AMUCH
B IIPOTOKOJIE CYIeOHOT0 3aceaHus;



- PYKOBOAMT CYJEOHBIM 3acelaHueM, OOECIeUMBAECT YCJIOBHUS [UIsI BCECTOPOHHETO U
MOJTHOTO HMCCJIEIOBaHMS JOKA3aTENIbCTB U OOCTOSTENBCTB JeNia, 00eCledrBaeT paccMOTPEHUE
3as1BJICHUM W XOJATANCTB JINILI, YYaCTBYIOIIUX B JEJIE;

- IPUHUMAET MEphI N0 00ECTIEYCHHIO B CYJIeOHOM 3aCeaHUU HAAJIEXKAIIETO MOPSIKa.

B cBsi3u ¢ 3TUM credgyeT y4HMTHIBaTh, YTO JIMIA, NMPHUCYTCTBYIOIIHME B 3ajie CyJIeOHOTO
3acelaHusl, JOJDKHBI TOMYYUTh pa3pelieHue CyIbd sl MPOU3BOACTBA KUHO- U (POTOCHEMKH,
BHJICO3AMKICH, TPAHCIISIMU CYJeOHOTO Mpoliecca Mo TeleBUuAeHUIo win paauo (4. 3 cr. 154 ATIK
P®). Otu 3anucu MoryT OBITH B AalbHEHIIEM HCIONB30BaHbI 0€3 MOMOTHUTEIBLHOTO COTJIACHs
cyna. Ha mpon3BoacTBO ayamo3amnucu mporecca coriiacue cya He TpedyeTcs.

K napymmumrensm nopsiika B CyJeOHOM 3acelaHuU CyJOM MOTYT OBITh MPUMEHEHBI MEphI
BO3JIEUCTBUS, peaycMoTpenHbie cT. 154 AIIK PO.

PaccmoTtpenme iena 1o cymecTBy

Cynapst Iocyie OTJIalIeHUs] UCKOBOTO 3asIBIICHUS, BEISICHCHHUS HATMYHS Y JIUT, YYACTBYFOIIAX
B JIeJie, 3asBJICHUHN, XOAATalCTB OMpEeNeNsieT MOPSIOK BEASHHUS 3acelaHusi M HCCIeIOBaHUs
JI0Ka3aTebCTB.

[Ipu paccmoTpeHuu Jaena apOUTPaXKHBIA Cyd JODKEH HEMOCPEACTBEHHO HCCIEI0BaTh
nokazaTenbera 1o ey (ct. 162 AIIK P®) - mpuHIMI HEMOCPEACTBEHHOI'O PACCMOTPEHHUS JIeNIa
CyJIOM:

- 03HAaKOMUTKCS C TUCBMEHHBIMH JI0Ka3aTeIhCTBAMM;

- OCMOTPETH BEIIECTBEHHBIC JOKA3aTEIbCTBA;

- 3acmymaTth OOBSICHEHUS JINIL, YIaCTBYIOIINX B JIeNe, TIOKa3aHUs CBUICTEIICH, 3aKITFOUCHHS
JKCIIEPTOB;

- OTJIACUTh TAaKWe OOBSICHEHUS, TIOKa3aHUs, 3aKITFOUCHHUS, TIPEICTABICHHBIC B MIMCHBMEHHON
dopme;

- OTJIACHTbH COTJIALICHUS JIUII, YYACTBYIOIIUX B JeJe, O JOCTUTHYTHIX TOTOBOPEHHOCTSX I10
00CTOSTEILCTBAM JIENA.

B cyzne mpoucxoauT BOCIPOM3BEACHUE aynuo- U BHeo3anuceil; (akT BOCIPOU3BEACHUS
ayauo- U BUJICO3AMKUCEN OTpaXkaeTcs B MPOTOKoIe cyaeOHoro 3aceaanus (4. 2 c¢r. 162 AIIK P®D)
U T.J.

Jluno, yuacTByromiee B Jelie, BIpaBe MPEACTaBUTh apOUTPa)KHOMY Cyay MOSCHEHUS O
MPEJICTABICHHBIX UM JIOKa3aTelhCTBAaX M JOKA3aTENbCTBAX, MCTPEOOBAHHBIX CYJOM IO €ro
XOJaTalicTBy, a TakKe 3a7aTb BONPOCHI BBI3BAHHBIM B CyAeOHOE 3aceJaHue SKCIepTaMm Hu
cuaerensM. [Ipu 3TOM MepBBIM 3a/aeT BOIMPOCH JUIO, MO XOAATAWCTBY KOTOPOTO ObLIN
BbI3BaHbI AKcriepThl U cBuaeTenu (4. 4 cr. 162 AIIK P®). Cyn He MokeT mpemsiTCTBOBATh
JUIaM, Y9aCTBYIOIINM B JIeJIe, y9aCTBOBATh B HCCIEAOBAHNUH JOKA3aTEIbCTB.

B GonbminHCTBE cyyaeB HCIOJB3YETCS CIeaylonas MmocieqoBaTeIbHOCTh UCCIeI0BaHuUs
JTOKAQ3aTeIIbCTB:

- ucren (Wi (M) €ro MPeICTaBUTENb) JaeT OOBSICHEHHS IO /ey, 0OOCHOBBIBAs CBOIO
IPaBOBYIO MO3UIIMIO TIO JIEITy;

- OTBeTYMK (WK (M) €ro MPECTABUTENb) JaeT OOBICHEHH TIO JIeNTy, OOOCHOBBIBAasI CBOIO
IPaBOBYIO MO3UIIMIO TIO JIEITy;

- B Clly4ae ydacTus B JeJie TPETbUX JIMI[ TPETbE JIUI0, 3asBIISIOIIEE CaMOCTOSTEIbHbBIE
TpeOOBaHUS OTHOCUTENBHO MpeaMeTa cropa (WiH (M) ero mpeaCcTaBUTeNb), 1aeT OOBSICHEHUS TI0
neny. Kak mpaBwio, TpeThbH JMIA, HE 3aABJSAIONINE CAMOCTOATEIbHBIX TpeOOBaHUMN
OTHOCHUTEIILHO TpeIMeTa Cropa, JAroT OOBSCHEHUS IOCIIe MCTIA WM OTBETYMKA, HA Ybed
CTOPOHE yYacCTBYIOT;

- IpyTHe JIUIA, YYACTBYIOIINE B JIee, MOTYT 3aJaTh BOIIPOC JTUIaM, YIaCTBYIOIIUM B JIEJIE,
Mocyie 1ayy KaXkJIbIM U3 HUX OOBSICHEHUH T10 JIeNy;

- 3achmymMBAIOTCA TIOKa3aHUs cBuuereneil. [lpomemypa pompoca cBuaeTenei He
orpejesieHa 3aKOHOM, HO OHa CTPOUTCS IO H3BECTHOM CXeMe: YCTAaHOBJIEHHWE JIMYHOCTU



ceuzerens (ero ¢amuus, UMs, OTYECTBO, TI'OJ] POXKACHHUS, MECTO padoOThl (JODKHOCTH) W
JKUTENbCTBA, BJAJICHHWE S3BIKOM CYJONPOM3BOJACTBA); MPEAYNpPEKICHHE 00 YroJOBHOU
OTBETCTBEHHOCTH 3a J1ady 3aBEJIOMO JOXKHBIX MOKAa3aHUI U 32 0TKa3 OT JauM [MOKa3aHUM; paccKas
O TOM, YTO HM3BECTHO CBUJETENIO MO Jely; OTBEThl Ha BOMPOCHL. [lepBbIM BOIPOCHI 3aaaeT
CTOPOHA, TI0O MHUITUATHBE KOTOPOH OBLT BEI3BAH CBUJICTEID;

- MPOBOJUTCS UCCIIEIOBAHUE MUCHMEHHBIX U BEIIECTBEHHBIX JOKA3aTeNbCTB, OTJIAIIAIOTCS
3aKJIFOUEHHUS SKCIIEPTU3BI U, €CIIU MPU3HAHO HEOOXOAUMBIM, JIOIPOC 3KCIEPTA.

Jluna, y4actByromue B jene, BIpaBe OOpAaTUTHCA K CYAy C 3asBIEHHEM B MHUCHMEHHOM
dopme o danpcuuKanuM 10Ka3aTeNbCTBA, MPEACTABICHHOTO JAPYTHM JIMIIOM, YYacTBYIOIIAM B
nene. B atom cinyuae cya B cuity cT. 161 AIIK PO gomxen:

1) pa3bsICHUTH YrOJIOBHO-NPABOBBIE MTOCIEACTBHS TAKOTO 3asIBICHNUS;

2) UCKITIOYUTh OCHApUBaEMOE JI0Ka3aTeIbCTBO C COTJIACHS JIMIIA, €r0 MPEACTaBUBILETO, U3
YHClla J0Ka3aTeNbCTB M0 JIENY;

3) npoBepuThH 0OOCHOBAHHOCTH 3asiBICHUA O (PpanbcuUKaALNU T0KA3aTeIbCTBA, €CIIU JUIIO,
IPEJICTaBUBLIEE 3TO J0KA3aTEIbCTBO, 3asBUJIO BO3PAXKEHUS OTHOCUTEIBHO €r0 MCKIIOUEHUS U3
YHClia J0Ka3aTeNbCTB 0 JeIy.

VYka3zaHHas Mpoleaypa, 3aKI04aoascs B NpoBepke 000CHOBAHHOCTU 3asIBJIICHUS JIMIIA,
y4acTBYIOUIETO B Jiene, 0 (panbcudukanum 10Ka3aTeabCTBa, MPEICTABICHHOTO APYTUM JIUIIOM,
BKJIIOUYAET OIPEEICHHYIO TOCIEA0BATEIbHOCTh AEUCTBUM Cy1a.

1. Tlocne oOpamieHust OJHOTO INHUIA, MpUYeM 0O0sA3aTeNbHO B MUCHMEHHOUW Qopme, ¢
3asiBIEHHEM O Qasibcu(UKalUK IPYTMM YYaCTHUKOM JieJia, HallpuMep J1I0T0BOpa, CyJl pa3bsCHSIET
YTOJIOBHO-TIPABOBBIE ~ TMOCIEACTBUS  Takoro 3asBieHus. OTMeTka O pPa3bsICHEHUH U
COOTBETCTBYIOIIHAE PACTTUCKU 3aSBUTEIS U MPEACTABUTEIS OOBUHICMON CTOPOHBI JOKHEI OBITh
BHECEHBI B IIPOTOKOJI Cy/I€OHOTO 3aceaHusl.

2. Ecimm oOBuHsSeMblii B (anbCcHUKAMK TOKA3aTEIbCTBA YYACTHHK COTJIACHIICS
UCKJIIOYUTh €r0 M3 YMCia JO0Ka3aTelbCTB, OH O(OpMIIIET CBOE COorjiacue B MHCHMEHHOM BHJIE
(cormacue Ha WCKJIIOUEHHE JOKa3aTelIbCTBA HE BCET/Ia O3HAYaeT MPU3HAHUE €Tr0 TOJI0NKHOCTH,
BO MHOTHX CITydasix YYacTHHK Ipoliecca HJIET Ha 3TO AJIS TOro, 4ToObl HE 3aTArMBaTh MPoOILece,
OyIyuu yBEpPEHHBIM, YTO IPYTHE TNPEJCTABICHHBIE MM JOKa3aTelIbCTBA IMOATBEPKAAIOT €ro
TpeOOBaHUS W BO3PAXKEHUS, COOTBETCTBEHHO, HUKAKHX YTOJIOBHO-IIPABOBBIX MOCIEICTBUN 1JIs
Hero He Hactymaer). Cyaopsi B TakoM cCiiydae OOBSBISET 00 HMCKIIOUEHHUU OCHapHBAEMOTO
JI0Ka3aTeNIbCTBA M3 YHCIa OKA3aTeNbCTB MO JIedy M OHO OOJbllle HE HCCIeayeTcsl B Mpoliecce
Cy1eOHOTO pa30oupaTeNIbCTBA MO NSy .

3. Ecnu o6BuHsieMoe B (abcuuKauy J0Ka3aTeIbCTBA JIMIIO BO3PAXKAET OTHOCUTEIHHO
€ro MCKIIOYEHHS U3 YHUCJIa JIOKA3aTeNbCTB 1O ey, CyJl 00si3aH MPHUHATH MEPHI ISl TPOBEPKU
JIOCTOBEPHOCTH 3asABlIeHUS O (dambCcUpUKalMK [0Ka3aTeNbCTBa, B TOM YHCJIE Ha3HAyaeT
IKCIIEPTHU3Y, HUCTpedyeT Apyrue IoKa3aTelbcTBa (HampuMep, TEKCT STOro K€ JO0roBOpa),
CaMOCTOSITENIbHO HCCIEAYET 3TO 10Ka3aTeIbCTBO U T.J.

ApOuTpakHBIl CyJ TPUHUMAET MPEIyCMOTPEHHBIE (enepanbHbIM 3aKOHOM MEpPBI IS
MPOBEPKU JIOCTOBEPHOCTH 3asiBIEHUS O (Qanbcudukanuyu A0Ka3aTeNbCTBA, B TOM 4YHCIIE
HA3HAYaeT dKCIEePTH3y, UCTpeOyeT Apyrue JoKa3aTeIbCTBA WM IPUHIUMAET WHBIC MEPHI.

[locne 3aBepuieHus HCCIENOBAHUS BCEX JIOKA3aTENbCTB, MPEACEAATEIbCTBYIOMINN
BBISICHSICT Y JIUII, YYaCTBYIOIIUX B JIeTie, HE JKEJIAIOT JIM OHU YeM-THOO0 JOMOIHUTh MaTepUabl
nena. Ilpu oTcyTcTBUM  TMOJOOHBIX — 3asBIICGHUN  MpEACEeNaTeNbCTBYIOIIUN  OOBSIBISET
WCCJICIOBAHHE JTOKA3aTEIbCTB 3aKOHUEHHBIM, U CY]] TIEPEXOINT K CYACOHBIM MPEHUSIM.

B cnywae ecnm apOuTpakHbI CyJ BO BpeMs WM TOCHE CyIeOHBIX MPEHUN MpHU3HAET
HEOOXOJUMBIM  BBISICHUTH JIOTIOJTHUTEIbHBIE OOCTOSITENICTBA WM  HCCIEIOBaTH HOBBIC
JI0Ka3aTeNbCTBA, CyJ BO300HOBIISIET MCCIEAOBAaHUE [OKA3aTeNbCTB, HA YTO YyKa3bIBaeT B
IPOTOKOJIE CyAeOHOT0 3ace1aHusl.

[locne oxoOHYaHHS MOMOJHUTENBLHOTO HCCIIEOBAHMS JO0KA3aTeNbCTB CyAeOHbIE MpEeHUs
IPOUCXOIAT B OOIIEM MOPSIKE.



OxoHuaHME PACCMOTPEHNUS €A 110 CYIECTBY

Ilocne  wuccnenoBaHust — JIOKa3aTeabCTB MO JelNy M CYIEOHBIX — IpeHui
npejcenaTeabCTBYIONIMNA B Cy1€0HOM 3acelaHuM OOBSBISET PAaCCMOTPEHHE JieNa MO CYIIECTBY
3aKOHYCHHBIM H ap6HTan<HLIﬁ Cyad yAasICTCAa [JIA HNPHUHATHA PCUHICHUA, O YEM 00BABIISIETCSA
HPUCYTCTBYIOLIUM B 3aJi€ Cy1€0HOT0 3ace/laHMsl.

CynebHble peHus

CynebHble MPeHHs - COCTOAT U3 YCTHBIX BBICTYIUICHMH JIMII, YYacCTBYIOUIMX B €€, U UX
IpeCcTaBUTENEH, 0OOCHOBBIBAIOIINX CBOO MO3ULIMIO MO JEITy.

Coneprkanue cyZieOHBIX MIPEHUI HE ONPEAETICHO 3aKOHOM, HO TPAJAULIMOHHO BBICTYIUICHHS
B IIPEHUAX BKJIIOYAIOT B Ce0s:

1) aHanu3 0OCTOATENBLCTB JieNla M JOKA3aTeNbCTB, HCCIEIOBAHHBIX B CY/IE;

2) aHANMM3 MPABOBBIX HOPM M CyZeOHOW MPAaKTHKH. AHAIHU3 CyJeOHON MPaKTHKH HE BCETIa
BKJIIOYAETCS JIMIIAMM, Y4YacTBYIOUIMMHU B Jejie, B cyneOHble mnpeHus. EnuHCTBO cyneOHOM
IPAKTUKYU MPEAIOJIaraeT yYUThIBaTh BHIHECEHHBIEC PaHEE PELICHHS IO CXOAHBIM AenaM. OObIYHO
CyIbH IpHU TOATOTOBKE €], UX PAaCCMOTpEHHH o00nazaroT HeoOXoauMoi uH(opmanueil, HO
HUYTO HE MEIIAeT JIMIAM, Y4YacTBYIOLIUMM B Jejie, B MOAJAEPKKY CBOEH MNpaBOBOMl MO3ULIUU
HPUBECTH MPUMEPHI CYACOHBIX aKTOB 110 AaHAJIOTUYHBIM CIIOpaM;

3) npocs0a nHna, y4acTBYIOIIETO B €€, 10 UTOTaM PaCCMOTPEHUS Jena.

B cyneOHbIX MpeHnsx MOXKET ObITh 1aHa COLMATIbHO-IKOHOMHUECKAs OLIEHKa Jiea, OLCHKa
HPKOHOMMYECKHUX MOCIEICTBUN pa3periaeMoro crnopa u npoudee. HecMoTps Ha TO 4TO CyaeOHBIE
IpPEHUs] OTPaHUYEHbl BO BPEMEHH, OHM OTpaHHYEHbl (akTamMH IpeaMeTa JJ0Ka3blBaHUSA U
JI0Ka3aTeNbCTBAMU, MCCIEIOBAaHHBIMU B CyjAe. "YYacTHUKM CyJeOHbIX NpEHUNl HE BIIpaBe
CCBUIATHCSl HAa OOCTOSATENBCTBA, KOTOPBIE CY/IOM HE BBICHSUIUCH, M Ha JI0Ka3aTeNbCTBA, KOTOPhIE
HE MCCIIEOBAJIHCH B Cy/IeOHOM 3aceJaHUU WM MPU3HAHBI CYJIOM HeomyCcTUMbIMH" (4. 4 cT. 164
AIIK POD).

Yacts 3 ctateu 164 AIIK PO onpenenseT mociea0BaTeNbHOCTh BBICTYIUICHUS B CyI€OHBIX
IIPECHHUSAX.

B cyneOHbIX npeHUsX MepBBIMU BBICTYMHAIOT MCTEI U (WJIM) €ro MpeJCTaBUTEIb, 3aTEM -
TPEThE JIMIO, 3asABJAIONIEE CAMOCTOSITENIbHBIE TPEOOBAHMS OTHOCUTENIBHO IpeAMETa CIopa,
OTBETYMK M (WMJIM) €ro MpeACTaBUTENb. [peThe JHIO, HE 3asgBISIONIEE CAMOCTOSTEIbHBIX
TpeOOBaHUI OTHOCHUTENIBHO MpEAMETa CIOPa, BHICTYIAET MOCIE UCTLA WM 110C]Ie OTBETYHKA, HA
CTOPOHE KOTOPOrO OHO Y4acTBYET B JIEJIE.

IIpokypop, IpeacTaBUTENb TOCYJapCTBEHHOIO OpraHa, OpraHa MECTHOTO CaMOYIIPABJICHUS
U MHOTO OpraHa, oOpaTuBIIMecs B apOUTpaXKHBIN Cya B ciydasx, npeaycMoTpeHHbIx AIIK PO,
BBICTYMNAIOT B CYZEOHBIX IPEHUSAX NTEPBBIMHU.

VY4acTHUKH CyJIeOHBIX MPEHUN HE BIIPABE CCHUIATHCS HA 0OCTOSITENHCTBA, KOTOPBIE CYAOM
HE BBIICHSAJIMChH, M Ha J0KA3aTeJIbCTBA, KOTOPbIE HE UCCIIEAOBAINCH B CyJJ€OHOM 3acelaHuM WIH
IIPU3HAHBI CYJIOM HEJOIYCTUMBIMHU.

Ilocne BBICTYNJIEHHS BCEX YYaCTHHUKOB CYyJIEOHBIX IPEHUH KaXAblii M3 HUX BIpaBe
BBICTYIIUTH C PEIUTUKAMH. PETIMKY SBISIOTCS KPAaTKUM 3aMEYaHHEM I10 IOBOAY TOTO, YTO OBLIO
CKa3aHO B CyJICOHBIX MPEHUSIX.

IIpaBo nocneaHel perIMKy BCera NMPUHAAIEKUT OTBETUUKY U (UJIM) €r0 NMPEACTaBUTEIIO
(4. 5 cr. 164 AIIK PO).

Briaecenue pemeHust apOUTPaKHBIM CyJIOM
DTO OKOHYATENIbHAS YacCTh CyA€OHOTO pa30nupaTe/IbCTRa.

AIIK P® He comepkuT MpSMOTo 3ampeTa Ha BO3MOXKHOCTh OOBSIBICHUS IepepbiBa B
CyJeOHOM 3acelaHuM Nepes yJaJeHUEM CyJa B COBEINATeNIbHYI0 KOoMHary. Hekoropsle cyabu



OOBABIAIOT NEPEphIB B CyAcOHOM 3acelaHuy, Ha3Hauas Ha CIEAYIOIUN JEHb OIJalleHue
cynebHoro pemieHus. Takyro MpakTHKY HENb3s MPU3HATH 3aKOHHOM, MOCKOJIBKY OHAa HapyllaeT
MIPUHIUI HE3aBUCUMOCTH CYJIel U IIPABUJIO O TallHE COBEILIAHMS CYIEH.

B cuny vactu 3 crateu 167 AIIK P® pemenne npruHUMaeTcs CyAbsIMU, YYaCTBYIOLUIUMU B
Cy/1eOHOM 3aCeIaHHH, B YCIOBUAX, OOSCIICUNBAIOIINX TalHY COBEIIAHUs CyjAcH. B momeniennu,
B KOTOpPOM apOHWTpaXHBIH CyJ TPOBOAUT COBEUIAHME U TMPHUHUMAET CYIeOHBI akT, MOTYT
HaXOAMUTHCS TOJIBKO JIMIA, BXOJASIIME B COCTAaB CYy/a, pacCMaTPUBAIOILErO JENO0. 3amperiaercs
JOCTYT B 3TO MOMEIICHUE IPYTHX JIMII, @ TAK)KE UHbIE CTIOCOOBI OOIIEHUS C JIUIIaMH, BXOASIIUMU
B cocTaB cyja (4. 4 cr. 167 AIIK P®D).

Hampumep, cynebHoe pelmieHHEe MO ey MOXKET ObITh OTMEHEHO, €CIH BO BpeMs
BBIHECCHHSI PEIICHHS CyIbeil B €ro KaOWHeTe Haxoauycs MOMOIIHUK. OOBSBICHHE TepephiBa
JUTSI BBIHECEHHUS PEIIeHHs] 03HAYaeT, YTO CyJ HE yAajseTcsl B COBEUIaTeNbHYyI0 KOMHATy Cpasy
nocjie OKOHYaHMsI CyAeOHbIX NpeHHid U pemnuk (kak 3toro TpeOyer cr. 166 AIIK P®).
CrnenoBarenbHO, CyIbsS TMONy4aeT BO3MOXKHOCTH IIOCOBETOBATbCA C KOJUIETaMH, CJeNaTh
HEO0OXOJMMbIE€ 3BOHKH, €My MOTYT IO3BOHUTH, IONPOCHB O Pa3pellieHUU JeNa ONpeaAeIeHHbIM
o0Opa3om, u mpodee. B cBsi3u ¢ 3TUM cleayeT MpHU3HATh MPAKTUKY OOBSBICHHS MEpephiBa AJs
orjalleHus CyJ1IeOHOro peleHus Mo ey HE3aKOHHOM.

AIIK P® nepeuncnser BOMPOCH, pa3peliaeMble Mpy MPUHITHH PEIICHUS, COACPKAHUE U
U3JI0’)KEHUE Cy/NeOHOr0 pelIeHMs], a TaKKe OCOOCHHOCTH PELIEHUI MO0 HEKOTOPBIM KaTEropusM
nen (ct. ctT. 168 - 175 AIIK PD).

OObsBIIeHUE peNIeHUs OcyIIecTBisieTcss mo mupasmwiaM cr. 176 AIIK P®. Pemenue
apOUTPaKHOTO cyAa OOBSBISETCS MpeAceaaTeIbCTBYIONINM B Cy1IeOHOM 3aceJaHHH, B KOTOPOM
3aKOHYEHO PacCCMOTPEHUE JIeNa M0 CYLIECTBY, MOCIIE MPUHATHUS PEIICHUs apOUTPaXKHBIM CYJIOM.
OpnHako 3aKOH MPEAyCMaTPHUBAE€T BO3MOKHOCTh OOBSBICHHSI TOJBKO PE30JIIOTHUBHON 4YacTu
IOPUHATOTO pelieHus. M3roroBnenne pemeHuss B MOJHOM O0bEME MOXKET ObITh OTJIOKEHO Ha
CPOK, HE TIPEBBIIIAIOIINN MATH AHEH. [laTa U3roTOBIEHUS peuIeHHs B IOJTHOM 00beMe CUHTAETCs
JATOW NPUHATHS PELLICHUS.

[Ipesunuym BAC P® B umndbopmammonHom muchme oT 13 aBrycra 2004 r. N 82 "O
HEKOTOPBIX BONPOCAX MpHUMEHEHHs ApOUTPa)KHOTO MPOILECCYaJbHOro Kojekca Poccuiickoi
Oeneparn" a1 HeoOXOJUMbIE Pa3bICHEHUS 110 MOBOAY OTPaXXEHUS JaThbl PUHATHUS PEIICHUS,
eciu B cyie0HOM 3acenaHuu Oblia 00BSBICHA TOJBKO €r0 PE30JTIOTUBHAS YacTh.

B ykazanHOoM ciy4yae jgara NpUHSATHS pPEIICHHs JO0JDKHA COOTBETCTBOBATh JaTe €ro
U3TOTOBJICHUS B TOJHOM OOBEME, MO3TOMY JaTy HM3TOTOBJICHHUS PELICHHS B MOJIHOM OOBbeMe
ClelyeT OTpakaTh BO BBOJHOM 4acTH pemieHus. B Hell Takke ykas3blBaeTcsi JaTa OObSBICHUS
pesomoTuBHONW Yactu pemeHus (4. 2 cr. 176 AIIK P®). AHanorudHbIM 00pa3oM CIeayeT
MOCTyNaTh U MPU OOBSBICHUU PE30JIOTUBHONW YaCTU MHBIX CyJIeOHBIX akTOB. CpOK pacChUIKU
peIIeHHs] HICUUCIISAETCS CO AHS U3TOTOBJICHUS PELICHHUs B MOJIHOM oObeme. Bpems nzroroBneHus
MOJTHOTO TEKCTa PELICHUs] BKIIOYAETCS B CPOK PACCMOTPEHHUs Jiela M TPUHATUS PEIICHUs,
npeaycMoTpeHHslii ct. 152 ATIK PO.

[IpencenarensCTBYIONIMIA B CyJ€OHOM 3aceJaHUU MOciie OOBSIBICHHS PELICHUS Pa3bsSICHSET
MOPSZIOK €T0 00KaTOBAHMS.

10.3. IIpoTokon cyaeOHOro 3aceqaHus:
HOPSIIOK BEICHHS U COJIEPKAHUEC

[IpoTokon - mponeccyanbHbId JOKYMEHT, COAEpKAIIMi CBEICHHUS O MPOUCXOMSIIEM BO
BpeMsl CyAeOHOro 3acelaHusi, W YJAOCTOBEPSIONIMN COBEPIICHHBIC YYaCTHHKAMH Ipoliecca
npolieccyaabHbIC TeHCTBUS.

B xone xaxmoro cyneOHOro 3aceqaHusi apOUTPaKHOTO Cy/la IEPBOM MHCTAHIIUHU, a TAKKe
MIPU COBEPIICHUU OTACIBHBIX IPOIECCYaTbHBIX JIEHCTBUM BHE CyJE€OHOTO 3acelaHusi BEIETCS
MPOTOKOJ.

TpebGoBaHus K OPOPMIICHUIO U COACPIKAHUIO MPOTOKOJIA yCTaHOBIEHBI B CT. 155 ATIK P®.



Coneprxanue MpOTOKoJIa Cy1I€0HOTO 3aceIaHus:

- TOJl, MECSIII, YMCIIO ¥ MECTO MPOBEJICHUS CyIeOHOTO 3aceaHus;

- BpeMs Havajla 1 OKOHYaHHUA Cy1e0HOTro 3ace/laHus;

- HAaMMEHOBaHHe apOUTPAKHOTO CyJ1a, pACCMATPUBAIOIIIETO JIENI0, COCTAB CY/a;

- HAaMMEHOBaHHUE U HOMEp JeNa;

- CBEICHMSI O SBKE JIMI, YYAaCTBYIOUIMX B JeJie, U HHBIX YYACTHHUKOB apOUTPaKHOTO
nporecca;

- CBEICHUSA O MPEICTaBICHHBIX CYAYy U MPEABSBICHHBIX AN 0003pEHUS IOKyMEHTax,
YAOCTOBEPAIOLIMX JIMYHOCTh W  TOATBEPKAAIOIIMX  HAJUIekKAIIUE IOJHOMOYMS  JIMII,
y4acTBYIOUIMX B €€, U UX MPEACTaBUTENCH;

- CBEACHHUA O pa3zbsCHEHUM JIMIAM, Y4YaCTBYIOUIMM B J€Jie, U HHBIM YYacCTHHKaM
apOUTPaXKHOTO MpoIlecca UX MPOLeCCyalbHbIX IPaB U 00A3aHHOCTEN;

- CBEICHHUS O MpeaynpexAcHUH OO0 YroJOBHOM OTBETCTBEHHOCTH IE€PEBOIUYMKA 3a
3aBEIOMO HEMPABHIBHBIN MEPEBOI, CBUIETENEH 3a 1auy 3aBEIOMO JIOXKHBIX MOKa3aHUN M OTKa3
OT JJauy MOKAa3aHUH, 3KCIEepTa 3a JAady 3aBEI0MO JIOKHOTO 3aKII0UYCHHUS;

- YCTHBIE 3asBIICHUS U XO/IaTaliCTBa JIMII, YYaCTBYIOIIUX B JIENIE;

- COIJIAIEHHUsT CTOPOH TO (PAKTHUECKUM OOCTOSATENbCTBAM JI€la U 3asBICHHBIM
TpeOOBaHUSAM U BO3PAKECHHSIM;

- OOBSICHEHHUS JIMII, YYaCTBYIOIIUX B J€Jie, MOKA3aHMs CBHUCTEJICH, TIOSCHEHHUS YKCIEPTOB
M0 CBOUM 3aKIIOUEHUSIM;

- OIpEeJIeNIeHUs], BBIHECEHHBIE CyZI0M 0€3 yJaleHUs U3 3aJla Cy1Ie0HOro 3ace aHms;

- pe3ynbTaThl MPOBEIEHHBIX B CyIeOHOM 3aceJaHMH OCMOTPOB M JIPYTUX JAEUCTBUN IO
UCCJIETOBAHMIO J10Ka3aTEIIbCTB;

- laTa COCTaBJICHUS MTPOTOKOJIA.

B npotokosie o coBepIieHHH OTAEIBHOTO MPOLIECCYAIbHOTO AEUCTBUS YKa3bIBAlOTCS TAKKE
CBEJICHHSI, TTOJIyYCHHBIE B PE3yJIbTaTe COBEPIICHHSI STOTO MPOILIECCYATbHOTO ACHCTBUS.

[TpoTokoin BeneT cyabsi, pacCMaTPHUBAIOIINIA eTI0 (10 HAa3HAYCHHS TTIOMOIITHUKA CyAbH WIIN
cekperapsi CyaeOHOTO 3acemaHwmsi), JUOO CeKpeTapb CyAcOHOro 3aceMaHus WIH ITOMOIITHUK
CYyJIbU.

[IpoTokon cocTaBisieTcss B MUCbMEHHOU (hopme:

- HaIlMCaH OT PYKH;

- HareyaTaH Ha MallllHKeE,

- COCTABJIEH C MCIOJIb30BAaHUEM KOMIIBIOTEPA.

MatepuanbHble HOCUTENH ayIuo- U BUACO3ANKCH MPUOOLIAIOTCS K MPOTOKOIY CYJIeOHOTro
3aceaHusl.

[IpoTokosn moanmuckeIBaeTcs MpeaceIaTeNIbCTBYIONINM B CyJIeOHOM 3aceJaHuU U CeKpeTapeM
CyaeOHOro 3acelaHus WK MOMOIIHUKOM CYJbH, KOTOPBIA BeJl MPOTOKOJ CyAeOHOTO 3aceJaHus,
HE TO3JIHee CIIEAYIOIIEro AHsS TOCie THS OKOHYaHHs CyAeOHOro 3acelaHus, a MPOTOKOI O
COBEPUIECHUH OTJEIBHOIO MPOLECCYATbHOIO JEHCTBUS - HEMOCPEACTBEHHO IOCIIE COBEPILEHUS
OTJIEIBHOTO MTPOLECCYaTBbHOTO NEHCTBUS.

Jluna, ygactByomue B Jele, UMEIOT MPaBO 3HAKOMHUTHCS C MPOTOKOJIAMHU CyaeOHOTrO
3acejaHus U OTAEIbHBIX MPOLECCYaNbHBIX NEHCTBUI U MPEACTaBIATh 3aMEeUaHusl OTHOCUTEIHHO
MOJHOTHl M TPABUIBHOCTH UX COCTABICHUS B TPEXIHEBHBIM CPOK TIOCIE TMOAIMMCAHUS
COOTBETCTBYIOIIETO MTPOTOKOJIA.

PaccmaTtpuBast Bompoc O TOM, MOXET JIM OBITh BOCCTAHOBJICH TPEXTHEBHBIM CPOK Ha
MIPEJCTABICHUE 3aMEUaHM, CIEIyeT UCXOIUTh M3 MojoxkeHu cT. c¢T. 115 u 117 AIIK P®. B
cooTBeTcTBUM C 4. 2 cT. 115 AIIK P®, npu nogaue 3aMeyaHuii Ha IPOTOKOJ 3a MpeaesiaMu
TPEXJIHEBHOTO CPOKa B OTCYTCTBHE XOJIaTaliCTBa O €r0 BOCCTAaHOBJICHUM, 3aMEYaHHUs MOAJIEKAT
BO3BpalIeHUIO 0e3 paccMoTpenus. Ecim e Takoe X0JaTaiicTBO K 3aMEUaHUsIM TIPUKIIAIbIBACTCS,
CyJd, HUCXOIsi U3 TpaBuia, ycraHoBieHHoro 4. 1 ct. 117 AIIK P® (o BO3MOXHOCTH
BOCCTaHOBJICHHUS JIIOOOTO MPOIIECCYaTbHOIO CpoKa, ecinu nHoe He mpexycmorpero AIIK PO),
JIOJDKEH pacCMOTPETh X0JAaTalCTBO, HO B OTJIMYHME OT CPOKa, yCTaHOBIEHHOTO 4. 4 cT. 117 AIIK



P® (mare nHeit), B TeueHUe OBYX JHEH - HS MOCTYIUICHHS 3aMEUaHUU U CIEAYIOMIETO 33 HUM
nas. Ilpu mnpu3HaHUM TPUYMH TPOIMYCKAa CPOKAa YBaXKUTENbHBIMH (Hampumep, OOJe3Hb
y4acTHUKa IIpoliecca, MNPEmsATCTBYIOIIas IoJaye 3aMedyaHWil) CyJa yKas3blBaeT 00 3TOM B
OTIpeZIeNIEHUH 10 pe3yJibTaTaM pacCMOTpeHHsI 3ameuaHuii. Ecnu xomatalicTBO OTKIIOHSIETCS, CY T
BBIHOCUT COOTBETCTBYIOIIEE OINpEAETIeHUE, ¢ KOTOPhIM 3aMeuaHusi Bo3Bpaiaorcs. B cumy u. 1
ct. 188, u. 5 cr. 117 AIIK P® onpenenenue, KOTOPbIM OTKa3aHO B BOCCTAHOBJIEHWU CPOKa Ha
IpeJICTaBICHUE 3aMEeUaHMi, 005KaI0BaHUIO HE TIOJIIEKUT.

[TockonbKy y4acTHHUKH MpoIlecca UMEIOT MPaBO BECTH ayJuO- U BUAEO3AIMUCH 3acelaHus
CaMOCTOSITENIbHO, COOTBETCTBYIOLME MAaTEpUaIbHbIE HOCUTEIU MOTYT OBbITh HPUIIOKEHBI K
3aMeuaHusIM.

O mpuHATHN WK 00 OTKIIOHEHWH 3aMEYaHWH Ha TPOTOKOJN apOWTPaKHBIA CYJl BHIHOCHUT
ompefieiecHue He TMO3JHEE CIEAYIONIEro IHS TMOCie [HS TMOCTYIUICHHs 3aMe4YaHuili B CY/I.
3aMeuaHus Ha MPOTOKOJI U OTNIpeIeNICHUE Cya MPUOOIIAIOTCS K MPOTOKOIY.

[Iporokonom odopmisieTcss XoA HE JTO0ro cyaeOHOro 3acenanus apOUTPaKHOTO Ccy/a, a
TOJIBKO TOTO, KOTOPOE MPOBOJAUTCS C YYaCTHEM JIML, YYAaCTBYIOUIUX B J€JIe, B CIy4asX, KOIjaa
AIIK PO ycraHoBieHa 0053aTeIbHOCTh U3BEIIECHUS UX O BPEMEHH M MECTE 3aceaHus 0o 3Tu
avna (GaKTHYECKH yYacTBYIOT B 3aCEIaHUU IO PEIeHHI0 Cynpu. O0s3aTenbHO H3BEIIAOTCS
YY4aCTHUKHA TMIpollecca O BPEMEHHM M MeCTe 3acelaHHsi W, COOTBETCTBEHHO, odopmusercs
IPOTOKOJI, HE3aBUCUMO OT TOr'0, IPUHHUMAJIH JIU OHM y4acTHE€ B 3aCE€JaHUU NPU PACCMOTPEHUU
CJIETyIOIINX BOTIPOCOB:

- 0 BBINOJIHEHUH cyie0Horo nopyudenus (ct. 74 AIIK P®);

- 0 HaJIOXKeHUU cyieOoHbIX mTpados (cT. 120 ATIK PO);

- IpU TIPOBEACHUH TPEIBAPUTEIHLHOTO Cyne0Horo 3acenanus (ct. 136 AIIK P®D);

- 00 yTBepxkaeHun MmupoBoro cornamenus (ct. 141 AIIK P®);

- IpU TIPOBEACHUH 3aCeaHus 110 pa30oupaTensCTBY Aeina 1o cymectBy (cT. 153 AIIK PO);

- O IPUHATUY AONOTHUTENbHOTO pemienus (cT. 178 AIIK PD);

- 00 oOpareHny pelieHus K HeMeaeHHomy ucnoinuenuio (cr. 182 AIIK P®);

- 00 MHACKCAIUU MTPUCYKJICHHBIX TeHEeKHBIX cyMM (cT. 183 ATIK P®D);

- IIpY paccMOTpeHuH aneusiunoHHo (c1. 266 AIIK P®) u xaccaunonnoi (ct. 284 AIIK
P®) xainoo;

- TIPH PACCMOTPEHUH 3aSBJICHUS O MEPECMOTPE CyJeOHOr0 akTa MO BHOBH OTKPBIBIIUMCS
obcrostenscTBaMm (cT. 316 ATIK PD);

- 0 BeIJIaUe qyOIMKaTa HCTIONHUTENBHOTO JHcTa (cT. 323 ATIK PD);

- 00 OTCpOYKE WM PaCCpPOUYKE HCIIONHEHHS CYyJIeOHOro aKTa, M3MEHEHWH crocoba u
nopsika ero ucnosinenus (ct. 324 AIIK PO®);

- 0 TIOBOPOTE UCTIOJIHEHUS cyie0HoTro akTa (cT. 326 AIIK PD);

- 0 MPUOCTAHOBJIEHUN WJIH NPEKPALIEHUH HUCIIOJHUTENBHOTO npou3BoacTsa (cT. 327 AIIK
PD);

- 00 OTJIOXKEHUU UCTIONHUTENbHBIX AeicTBHii (cT. 328 AIIK PD).

Taxxe B 00s3aTeNbHOM TOPSAAKE BENETCS MNPOTOKOJI MPHU COBEPIICHHUU OTAEIbHBIX
IpOIeCCyabHBIX JEHCTBUH BHE CyNeOHOro 3acelaHus, B YaCTHOCTH IIPH OCMOTpE U
MCCJIETOBAaHUM MUCHbMEHHBIX U BELIECTBEHHBIX JOKA3aTeNbCTB 10 MECTY UX HaXojaeHus (ct. 78
AIIK P®). Moryt ObITb 0(pOpMIICHBI MPOTOKOJIOM: COTJIALICHHE CTOPOH MO OOCTOSTENHCTBAM
nena, AOCTUTHYTOe, K MpHUMepy, MpH cobeceloBaHNHM B XOJ€ MOATOTOBKM JeNa K cyAeOHOMY
pasouparensctBy (4. 2 cr. 70 AIIK P®), ucnonHenue cyneOHOTo MopydeHUs: HHOCTPAHHOTO
cyma (4. 1 cr. 256 AIIK P®) - momydyeHne NMHUCHMEHHBIX TOKA3aTEIbCTB U TOMY TOJIOOHBIC
MPOLECCYaJIbHBIE IEUCTBUA.

10.4. OcHOBaHMs ¥ IPABOBBIE MOCJIEACTBUS COBEPLICHUS
OTJENbHBIX MIPOLECCYaANIbHBIX IEHCTBUI apOUTPa’KHBIM CYOM:
MIEPEPHIB U OTIIOKEHHE CyIeOHOT0 pa3duparenbCcTBa Aesa



[TepepsiB B cynednom 3acenanuu (ct. 163 AIIK P®D) moxkeT ObITh OOBSABICH apOUTPAKHBIM
CyJIOM MO XOAATaiCTBY JMIlA, YYAaCTBYIOIIETO B /I, UM [0 CBOEW MHUIMATUBE Ha CPOK, HE
IIPEBBIIAOIINMI MIATH THEH.

DT0 BpeMeHHasi KpaTKOCPOUYHasi OCTaHOBKa Cy/IeOHOT0 3aceqaHus, Kak IPaBHUIIO, CBSI3aHHAs
¢ 00e/ICHHBII epepbIBOM, HOUHBIM BPEMEHEM, MPa3IHUKAMHU, BBIXOJHBIMH U MTPOY.

Ha mepepbiB B mpenenax aHA CyneOHOTrO 3acelaHus M BpeMs, KOrjaa 3aceiaHue Oyaer
MPOJIOJDKEHO, YKA3hIBACTCS B IIPOTOKOJIE CyI€OHOTO 3aCEIaHMs.

O mepepbiBe Ha OoJiee UIUTENbHBIA CPOK apOUTPaKHBIM CYJ BBIHOCUT OIpENEICHHE,
KOTOpOE 3aHOCUTCSI B POTOKOJ CyJeOHOro 3acefanus. B ompeneneHnn ykas3blBaloTCs BpeMs U
MECTO MPOJOIKEHHS CyA€0HOTO 3aCeIaHu.

[TocnencTBusi: mocine OKOHYAHUS INEpephiBa CyJeOHOE 3aceJaHhe MPOAOJIKAETCSH, O YeM
OOBSBISET TMpenceaTeNbCTBYIOMMI B cyAeOHOM 3acefqaHuu. [lOBTOpHOE paccMOTpeHue
UCCJIEIOBAaHHBIX JI0 MNEpEephIBa JI0KA3aTEIbCTB HE IMPOU3BOJUTCS, B TOM YHUCIE MPU 3aMEHE
MIPEeACTaBUTENEH JIML, yUYaCTBYIOIIUX B JIEJIE.

Jluna, yuyacTByrommMe B JieJ€ W TNPUCYTCTBOBABIIME B 3aje CyAeOHOro 3aceqaHus 10
O0O0BSIBIICHHS TIEPEPBIBA, CUUTAIOTCS HAJIEKAIIUM OO0pa3oM H3BEIICHHBIMH O BPEMEHU U MECTe
CyeOHOro 3acefaHus, U UX HesBKa B CyAeOHOE 3acefaHHe IOCJIe OKOHYAHUS INepepbhiBa HE
ABJISIETCS IPETISITCTBUEM ISl €70 TMPOJOJIKEHUS.

OToXKeHHe pacCMOTPEHHUS JIea.
[IprocraHoBiieHNE IPOU3BOACTBA 10 IETY

Otnoxenne cynedbHoro paszomparensctBa (cT. 158 AIIK P®) - mpoueccyanbHas dopma
OKOHYaHUs CyZeOHOro 3acellaHus IyTeM MepeHeceHHs CyleOHOro pasduparenbcTBa Ha Oonee
MO3/IHUH CPOK.

OcHoBaHMsI OTIIOKEHMS CyJIeOHOro pa3duparenbcTBa Ha3BaHbl B 4. 1 cr. 158, cT. cT. 156,
157 ATIK PO u nip.

ApOUTpaKHBIN CyJ1 OTKJIAABIBACT CyJcOHOE pa30rupaTeIbCTBO B ClIydae:

- HESBKH B CyAeOHOE 3acelaHue JIMIa, YYaCTBYIOLIETO B JieJie, €CIM B OTHOIIEHUH 3TOTO
JMLa y CyJa OTCYTCTBYIOT CBEAEHHUS 00 M3BEIIEHUM €ro O BPEMEHU U MeCTe CyIeOHOro
pazOuparenpCTBa;

- €CIM 3asABJICHO XOJAaTaliCTBO OOEMMM CTOpPOHaMHM B cCllydae MX OOpalleHus 3a
COJICMCTBUEM K CYyAy WU MOCPEAHUKY B LIETISIX YPETyTUPOBaHUS CIIOPA;

- €CIIM JIMIIO0, Y4YacTBYIOLIEE B JieJIeé M M3BEIIEHHOE HaUIekaluM o0pa3oM O BPEMEHHM U
MecTe Cy1eOHOTo 3ace/laHusl, 3asIBIIJIO X0IaTaliCTBO 00 OTJIOKEHUH CyJ1e0HOro pa3doupareiabcTBa
¢ 00OCHOBaHHWEM TMPUYMHBI HESIBKM B CyleOHOE 3acelaHue M apOWTpPaXHBIN Cyj TpHU3HAET
NPUYHHBI HESIBKU YBaKUTEIbHBIMU;

- €CJIM 3asIBJICHO XOAATalCTBO JINIA, YYaCTBYIOLIETO B JIeNe, B CBSA3U C HESBKOU B CyJIeOHOE
3acelaHne ero MPEeCTaBUTEIIS IO YBAKUTEIHHON IPUYNHE;

- ecnu apOUTpakHBIA CyJ MPU3HAET, YTO CyAcOHOE Pa3OoMpPaTebCTBO HE MOXKET OBITH
IPOM3BEICHO B JIaHHOM Cy/eOHOM 3acelaHUM, B TOM YHWCJIE BCIEJICTBHE HESBKH KOTO-JINOO U3
JMI, Y4YacTBYIOIIMX B Jele, APYIMX YYacCTHHUKOB apOMTPaKHOrO Ipolecca, a TakkKe IpH
yIOBJIETBOPEHUH XOAATAHCTBAa CTOPOHBI 00 OTJIOXKEHUHU CyAeOHOr0 pa30MpaTeNbCcTBa B CBSI3H C
HEOOXOIMMOCTBIO MPEJICTABICHHS €10 TOTOJHUTEIbHBIX JOKA3aTEIbCTB MIPU COBEPIICHUH MHBIX
MIPOLECCYATIbHBIX JICUCTBHIA.

OTnokeHre BO3MOXKHO JlaXe IIPHU Ha3HAUEHHH HKCIEPTHU3bl, €CIM CPOK €€ MPOBEACHUS HE
npesblliaeT oxHoro wecsua. B cuny AIIK PO  Ha3HaueHue SKCHEpTU3bl SBIAETCSA
(axyJIbTaTUBHBIM OCHOBAHUEM JIJIsl IPUOCTAHOBIICHUS MPOU3BOACTBA 110 AEIY, BCIECICTBHE YEro
MOXET OBITh MCIIONIb30BaHa U ipyrast (hopMa BpeMEHHOH OCTaHOBKH CyZeOHOTO 3ace/1aHusl.

[Ipu oTnoxeHun cyaeOHOrO pa3doMpaTenbCcTBa apOUTPaKHBIM CYJl BIpPaBe JAOMPOCHUTH
SIBUBILIUXCSI CBUJIETEIICH, €CIIM B CYJI€OHOM 3aceJaHUU MPUCYTCTBYIOT CTOPOHBIL. [loka3anus 3Tux



CBUJICTEIICH OTJIaIIaloTCsS B HOBOM CyeOHOM 3acenannu. [I0BTOPHBINA BBI30B 3TUX CBUICTEICH B
HOBOE CyJIeOHOE 3aceJaHKe MPOU3BOIUTCS TOJIBKO B CIIydasx HEOOXOAUMOCTH.

CynebOHoe pa30upaTeIbcTBO MOKET OBITh OTIIOKEHO Ha CPOK He O0Jiee YeM Ha OJIMH MECSII.

006 oTnokeHUu cyneOHOro pa3doupaTeNbCTBa apOUTPAKHBIN CyJl BBIHOCHT OTpeelICHHUE.

O BpemMeHHM M MECT€ HOBOTO CyAeOHOrO 3acelaHusi apOUTPaKHBINA CyJl W3BEIIAET JIHII,
y4acTBYIOUIMX B JieJe, U JIPYTUX YYaCTHUKOB apOUTpakHOTO mpolecca. Jluia, sBUBIIUECS B
cyneOHOe 3acelaHue, U3BEIIAI0TCS O BPEMEHH W MECTE HOBOTO 3aceaHusl HENOCPEIACTBCHHO B
Cyl1eOHOM 3aceaHuH MO PACIHUCKY B MPOTOKOJIE Cy1eOHOTO 3ace aHusl.

CynebHOe pa3OMpaTenbCTBO B HOBOM CYJNEOHOM 3acelaHWd BO30OHOBISIETCS C TOTO
MOMEHTa, C KOTOPOro OHO ObLIO OTHOXKeHO. [loBTOpHOE paccMoOTpeHHe AO0Ka3aTelbCTB,
WCCJICIOBAHHBIX JI0 OTJIOKCHHS CyIeO0HOT0 pa30uparenbCcTBa, He IPOU3BOIUTCS.

10.5. OcoGeHHOCTH MPUOCTAHOBJICHUS TPOU3BOICTBA TIO JIETY

[IpuocTaHoBneHNE TPOM3BOJACTBA IO ey MpEACTaBiIseT co0oi  MpeKpalieHue
HpoLecCyalbHbIX JCHCTBUI Ha HEONpPENEeNICHHBIH CPOK, MOCKOJIBKY HEHM3BECTHO, KOTraa OyIyT
YCTpaHEHbl IPUUUHBI, IPETSATCTBYIOLINE PACCMOTPEHHIO ena <20>.

<20> KommeHTapuii Kk ApOuUTpa)kHOMY TMpolleccyalbHOMY Kojekcy Poccuiickoit
@eneparun / [on pen. I'.A. XKumuna. M.: OOO "TK Ben6u", 2003.

OcHOBaHUS MPUOCTAHOBJIEHUS POU3BOACTBA IO JIENy HOJAPA3AEIAIOTCS Ha 00s13aTEIbHbIE
(ct. 143 AIIK P®) u ¢akynbratuBnbie (ct. 144 AIIK P®). Ilepeuenr ocHOBaHUil sBIsiETCS
MCYEPIBIBAIOIINM, HECMOTPS Ha TO 4TO KOHCTpYKIus 4. 2 cT. 143 AIIK P® no3BossieT ToBOpUThH
O pacUIMPEHHOM MOHMMAaHUM OCHOBAaHUI NPHOCTAHOBJIEHUS: JAHHOE PACIIUPEHHE NMPOUCXOIUT
TOJIBKO 3a CYET CIy4yaeB, MPSMO YCTAaHOBJIEHHBIX (efepalbHbIM 3aKOHOM. B cBsi3u ¢ 3TuM
MOYKHO CKa3aTb, YTO OCHOBaHMs IMPHUOCTAHOBJIEHHs IPOM3BOJICTBA 110 ey c(HOPMYIMPOBAHBI B
(denepanbHOM 3aKOHO/IATENbCTBE UCUEPIIBIBAIOLIE.

ApOuTpaxHsblil cyn 00s3aH IPUOCTAaHOBUTH MPOU3BOACTBO I10 JIENTy B CIyvae:

- HEBO3MOXHOCTH pacCMOTPEHHUS JAHHOTO Jela [0 paspelieHus Apyroro Jena,
paccmaTtpuBaemoro KoncturyinuonHsiM CynoM P®, KOHCTHTYIIMOHHBIM (YCTaBHBIM) CYyJIOM
cyorekta P®, cymom oOmei ropuCIUKIHMH, apOUTPaKHBIM CYJIOM - TIPOM3BOJCTBO
IPUOCTAHABJIMBACTCS /10 BCTYIUIEHUS B 3aKOHHYIO CHIIy CyZEeOHOIO akTa COOTBETCTBYIOIIETO
Cyna,

- IpeObIBaHUS TPaKJaHNHA-OTBETUUKA B AeHCTBYIoLIeH yacTu Boopyxenubix Cun PO unu
XoJaTaiicTBa rpakJjaHMHA-UCTIA, HAXOIAIErocs B AelcTByomlel yactu Boopyxenusix Cun PO
- TPOM3BOJCTBO IPHUOCTAHABIMBAETCS JO YCTPAaHEHUS OOCTOSATENBCTB, MOCITYXMBIIUX
OCHOBaHUEM JJIsl IPUOCTAHOBJIEHUS IPOU3BO/ICTBA 10 JIENY.

Takum 006pa3zom, Uil MPUOCTAHOBJIEHUS MPOM3BOJCTBA MO [JENy, €CAM B JAECHCTBYIOLICH
YacTH HAaXOAMUTCA TPaXIaHWH-OTBETYMK, JOCTATOYHO HalIM4yus 3TOro (axra; eciu B
JNEUCTBYIOIEH  4YacTM  HAXOAUTCA  TpaKJaHUH-HCTEL,  MPOM3BOACTBO MO  JEIy
IIPUOCTaHABJIMBAETCS TOJBKO IPU MOCTYIUIEHUU OT HETO COOTBETCTBYIOIIEIO XOaTaliCTBa;

- CMEpPTH TI'pa)kJaHMHA, SIBIAIOLIETOCS CTOPOHOM B JIeN€, €CIU CIOPHOE NPAaBOOTHOILIECHUE
JIOTIyCKaeT TIpaBONPEEMCTBO - MPOU3BOJCTBO NPUOCTAHABIMBAETCS JI0  OMNPEICIICHUs
[PaBONPEEeMHUKA JIMIA, YYacTBYIOIIEro B Jeje, WIM Ha3HaueHHs HEIeeclOCOOHOMY JIMILY
IpEJICTaBUTEIS.

Hanpumep, apOuTpakHblif CyJ] paccMaTpuBaeT J€J0 MO0 MCKY KOMMEpUYECKOoro OaHKa K
UHAMBUIyaIbHOMY TPEANPUHUMATENI0 O B3bICKAHUM 33J0/DKEHHOCTH M0 KPEIUTHOMY
JIOTOBOpPY, MPH 3TOM HCTEl] MPOCUT OOPAaTUTh B3bICKAHWE HA HEIBMKHMMOE HMYIIECTBO
OTBETUHMKA, 3AJI0KEHHOE IO J0roBopy 3aiora. Ilpm paccMoTpeHuu Jnena BBIICHWIOCH, YTO
OTBETUUK YMEP, HO €r0 HACIEAHUKHN HACJIEJCTBO €Ile HE NPUHSUIN, IOCKOJIBKY HE MPOIIEN CPOK,
YCTaHOBJICHHBIN I'Pa)KIaHCKUM 3aKOHOJIaTeIbCTBOM JUIsl IPUHATHUS HacjencTBa. B Takom citydae



apOUTpaKHBIM CyJl 00s3aH NPUOCTAHOBUTH IPOU3BOJCTBO IO JEJIy 10 HUCTEUEHHUS CpOKa
IPUHATHS HACJIEJCTBA, TaK KAaK B CIydyae YJOBJIETBOPEHHUsS MCKA PELICHHUE IO JIEIy 3aTparuBaeT
npaBa ¥ HHTEPECH OYAYIIHUX COOCTBEHHUKOB;

- YyTpaThl IpaXJaHUHOM, SBISIOIIMMCS CTOPOHOMU B JieJie, 1€eCIIOCOOHOCTH - TPOU3BOICTBO
IIPUOCTAHABJIMBAECTCS 10 ONPEICICHUS IPABOIPEEMHUKA JIMIA, YYacCTBYIOLIErO B JENe, WIH
Ha3HauYeHUs HeJeecoCOOHOMY JIMIY PECTaBUTEIS.

[IpnocTaHoBiIeHHE TIPOMU3BOACTBA IO JENy II0 JaHHOMY OCHOBAHHUIO IIPOHU3BOAMTCS
apOMTpPaXHBIM CYZ0OM Ha OCHOBAaHUHU DELICHHs cyAa OOLIed HOPUCAMKINU, BBIHECEHHOTO B
coorBercTBUM co cT. cT. 29 m 30 I'K P®. ApOurpaxHslii mpormecc B 3TOM cilydae
NPUOCTAHABJIMBACTCSI O  HA3HAUYEHUS  HEJEECIIOCOOHOMY  TpPaXIaHWHY  3aKOHHOIO
IIPEACTABUTEIS: ONIEKYHA WIIN ITONICYUTEIS;

- eciiu apOUTPaXXHBIM CyJ B X0Jle paCCMOTPEHHMS Jiea IPUAET K BBIBOAY O TOM, UYTO 3aKOH
(KOTOpBIN TOJUIEKUT NpPUMEHEHUI0) He cooTBeTcTByeT KoHcTurynuum P® - npousBoicTBO
IPUOCTAHABJIMBACTCS /10 BCTYIUIEHUS B 3aKOHHYIO CHIIy CyZEeOHOIO akTa COOTBETCTBYIOIIETO
cyna;

- OpU3HAHUS TpaxJaHUHA (BBICTYNAIOIIETO CTOPOHOM 1O  Jeiy) Oe3BecTHO
OTCYTCTBYIOILIAM.

ApOuTpaxHblil cys1 BIIpaBe NPUOCTAaHOBUTH MPOU3BOCTBO I10 JIENTy B CIydae:

- Ha3Ha4YeHMs apOUTPaKHBIM CYJIOM 3KCIIEPTHU3bI - IPOU3BOJCTBO MPUOCTAHABINBAETCS J10
UCTEYEHUs CPOKa, YCTAaHOBJIEHHOTO apOMTpPaXHbIM cyAoM. /laHHOe OCHOBaHHE BKIIIOUEHO B
coctaB (haKyJIbTaTHBHBIX B CBSI3W C TE€M, YTO WHOT/AA JJIsl POBEACHUS SKCHEPTH3BI TpeOyeTcs
3HAYUTENbHBIN CPOK, MPEBBIIAIOLINI CPOK PACCMOTPEHMS JIeNla U CPOK OTIOXKEHHUs CyJIeOHOro
paszbuparenscrBa. OnpenenaeHre O NMPUOCTAHOBIEHWU HPOM3BOACTBA IO JIENy, Kak IpPaBWIIO,
COBMEILIAETCS C ONPEICIICHUEM O Ha3HAYEHHWH JKCIIEPTHU3bl, B CBS3M C UEM B HEM YKa3bIBAacTCs
JMI0, KOTOPOMY MOPYYEHO MPOBEACHUE IKCIIEPTU3BI, IEPEYEHBb BOIIPOCOB, 110 KOTOPBIM 3KCIEPT
JIOJKEH J1aTh 3aKJII0YCHHUE;

- peopraHu3alUy OpraHMU3alMM, SBIAIOIIEHCS JIUIOM, Y4YacTBYIOUIUM B Jele, -
IIPOU3BOJCTBO IIPUOCTAHABIMBACTCA J0 ONPEAEICHHUS NPAaBOIPEEMHHUKA JIMIA, YYaCTBYIOIIETO B
Jiene, WM Ha3HAuYeHUs HeJeecrocoOHOMY JIMIy IpezacTaBuTelns. B cooTBeTcTBHU CO CT. CT. 58,
59 T'K P® mnpu peopraHuzalmyd OPUIAYECKUX JUI[ COXPAHAETCS MPABOMPEEMCTBO OT
IOpUIMYECKOTO JIMIIA - TpaBomnpeanecTBeHHuka. B coorBercTBuu co cr. 48 AIIK P®, B ciayuae
BBIOBITUSI OJJHOM M3 CTOPOH B CIIOPHOM MJIM YCTaHOBJIEHHOM IPAaBOOTHOLIEHUHU B pe3yJbTaTe
peopranuszaiyy, apOUTPaKHbIA Cy MPOU3BOAUT 3aMEHY ITOH CTOPOHBI €€ MPaBONPEEMHUKOM.
[TockonpKy MpOLIECC PEOPraHMU3ALMHM MOKET IPOAOJDKATHBCA IJOCTATOYHO JUIMTEIBHOE, TOYHO
HEOIPEIEICHHOE BPEMS, LENbI0 IPUOCTAHOBIICHUS IIPOU3BOJICTBA 110 JEIy 110 3TOMY OCHOBAHUIO
ABISIETCA BCTYIUIGHME B apOUTpPaKHBIM mpolecc, IOCiIe 3aBEpUICHUs peopraHu3aluu
Ha/JIeKalleld CTOPOHBI, K KOTOPOM Mepelnuid MpaBa U OOS3aHHOCTH BBIOBIBIICH CTOPOHBI,
YHHMBEPCAIBHOTO WJIM CHHTYJIIPHOTO IIPABOIIPEEMHHUKA;

- IpUBJICUEHUS TpakJaHUHA, SBIAIOLIETOCS JIMLOM, YYacTBYIOIIMM B Jele, s
BBINOJIHEHUSI TOCYAApCTBEHHOW OOS3aHHOCTH - MPOMU3BOJCTBO IPHOCTAHABIMBAETCS 10
yCTpaHEHUs! 0OCTOSATENBCTB, MOCIYKUBIIMX OCHOBAHUEM ISl IPUOCTAHOBIICHHS MPOU3BO/ICTBA
1o feny. JlaHHas HopmMa HalpasJIeHA Ha 3aIUTY [IPOLECCYAIbHBIX MPaB IPAXXAAHUHA, KOTOPBIN B
CBSI3U C MPUBJICYCHUEM €T0 K BBIIOJHEHHUIO TOCYJAPCTBEHHOM 0053aHHOCTH, HOCSIIEH I HETO
00s13aTeNIbHBIA XapakTep, K NpUMEpy NMpHU3bIBa Ha JEHCTBUTENBHYIO Cilyk0y B BoopyxeHHble
Cuitbl, He IMEET BO3MOXKHOCTH 3aIIUTUTh CBOM HHTEPECH B apOUTPAXKHOM CY/IC;

- HaxOXJEHUs TPaKIaHWHA, SBIIAIOLIETOCS JIMIOM, YYacTBYIOIIMM B Jiese, B JEUYECOHOM
YUPEKACHUU WU JATUTEIBHOHN CITy>KeOHOM KOMaHANPOBKE - TIPOU3BOJICTBO IPUOCTAHABINBACTCS
70 YCTpaHEHHs OOCTOATENbCTB, IOCIYKUBIIMX OCHOBAaHHUEM [UId IPUOCTAHOBIICHMS
IIPOM3BOJCTBA MO jAeny. JlaHHas HOpMa, Tak K€ Kak W NIpeAblaylias, HalpaBieHAa Ha 3alIUTy
MHTEPECOB YYACTHUKOB IpOIiecca - TPaKAaH, KOTOPbIE B CUIIy OOBEKTUBHBIX OOCTOSATENILCTB HE
MOTYT 3aIllUTUTh CBOM IpaBa B cyje. /loka3arenbcTBaMu, MOATBEPKAAIOUIMMUA 00CTOSTEILCTBA,



NPENSATCTBYIOMINE Pa3OMpPaTENbCTBY, SIBISIOTCS JTOKYMEHTBI COOTBETCTBYIOIIETO JIE4eOHOTO
YUPEKICHUS WM OpraHU3alliy, HAallpaBUBILEH IPakJJaHWHA B KOMaHAUPOBKY;

- paccMOTpEHMsI MEKIYHAapOIHBIM CYyJ0M, CYJOM HHOCTPAHHOIO TrOCyAapcTBa APYroro
Jiena, pelleHrue MO KOTOPOMY MOKET HMMETh 3HAau€Hue Il PacCMOTPEHMsI AAHHOrO Jena -
IPOM3BOJICTBO TPHOCTAHABIMBACTCS 1O BCTYIUICHHS B 3aKOHHYIO CHIIy CyJIeOHOro akrta
COOTBETCTBYIOIIETO cynaa. @@akTUYEeCKHM O5TO OCHOBAHHME IPUOCTAHOBICHHS AaHAJIOTMYHO
ykazaHHoMmy B 1. 1 4. 1 cT. 143 AIIK P®. OtHeceHo 0HO K (haKyJIbTaTUBHBIM, MOCKOJBKY
pellleHne WHOCTPAHHOTO WIIM MEXIYHAapOJHOTO cyla OyJeT SBISAThCS 0O0sA3aTeNbHBIM s
apOUTpaXHOTO CyAa TOJBKO B Ciyyae Mpu3HaHus ero B ycraHoBiieHHOM AIIK P® mnopsake.
[Tockonpky HEW3BECTHO, OyAeT 1M TPU3HAHO 3TO pEIICHHE B JajbHEHIIeM apOUTpaKHBIM
cynom, AIIK P® npenocrasnsier apOUTpakHOMY CyJly CAaMOMY PEIIUTH BOIPOC O BO3MOXKHOCTHU
MPUOCTAHOBNECHUS (TIPOBEPUB KOMIIETEHIIMIO MEXIYHApPOJHOTO WM WHOCTPAHHOTO CyAa U
BO3MOXXHOCTh TNPUMEHEHMsI UX pelieHuid Ha Ttepputopuun P®) mpousBoacTtBa mo jaeny, He
00s13bIBast €ro JenaTh 3TO.

[IpoueccyanpHble MOCAEACTBHS IPUOCTAHOBIICHUS TPOU3BOJICTBA 110 JEIY:

1) mo mnpuOCTaHOBICHHOMY JeNy HeNb3s COBEpIIaTh Kakue Obl TO HH OBLIO
npoleccyaabHble AecTBUs (0OecneunBaTh UCK, pacCMaTpUBaTh XOAATaliCTBA U MPOY.);

2) MpUOCTaHABIMBACTCA TEYCHHE BCEX HEHCTEKILUX MPOILIECCYATbHBIX CPOKOB;

3) i BO30OHOBJICHWSI POU3BOJICTBA TI0 JISTY HEOOXOAMMO 3asiBIICHUE JIHII, YIACTBYFOIIAX
B Jlele, WM UWHUIUATHBA CyJa IIOCle YCTpaHEHUS OOCTOSTENbCTB, BBI3BABIIUX €rO
npuoctaHoBieHne. Jlo  ycTpaHEeHHsT  OOCTOATENBCTB,  BBI3BABIIMX  IPUOCTAHOBJIICHHE
MPOU3BOJICTBA MO €Ty, MPOU3BOJICTBO MOKET OBITH BO30OHOBIICHO MO 3asBICHUIO JHIA, MO
XO0JIaTalCTBY KOTOPOTO MPOU3BOJICTBO I10 JIeTy ObLIO MprocTaHoBiieHO (cT. 146 ATIK PD);

4) BO30OHOBIEHHOE TTPOU3BOJICTBO HAUMHAETCS CHAYANa.

ApOUTpaXHBIi Cyx BO300HOBISIET TPOWU3BOACTBO TIO JENy IO 3asBJICHUIO JIUI,
y4acTBYIOUIMX B JeJe, WIM [0 CBOEH WHUIMATUBE TOCJIEe YCTPAHEHUS OOCTOSTENbCTB,
BBI3BABIIMX €ro IMPUOCTAHOBJICHUE, JHUOO [0 MX YCTpaHEHHUS IO 3asBJICHUIO JHLA, IO
XOJIaTaliCTBY KOTOPOTO TMPOM3BOJCTBO IO Jeiay Obuio mnpuoctaHoBieHo. AIIK P® He
YCTaHABIMBAET TOPSJIOK TPOBENEHHs CyAeOHOro 3acelaHusi TOcie  BO300OHOBICHHS
MPOU3BOJICTBA MO JAeNy. MOXHO NpeArnoiokuTh, 4TO CyAeOHOE 3aceJaHue B ITOM Ccllydae
HAauMHAETCs CHayajla, 3a MWCKIIOUYEHUEM CiIy4yaeB, KOIJa JIMIA, Y4YacTBYIOUIME B [EIIE,
XOJaTallCTBYIOT O MPOBEACHUU pazOuparesabcTBa C TOTO MOMEHTAa, Ha KOTOPOM OHO OBLIO
npepBaHo  (HampuMep, €CiIM  NPUOCTAHOBJICHO  NIPOM3BOJACTBO  OBLJIO B TEYCHHE
HEMPOJIOJDKUTEIILHOTO BPEMEHM M YYaCTHHKH TIpollecca He ycmenu "3a0bITh"  CyTh
UCCIIE/IOBAaHHBIX J0KA3aTENIbCTB M YCTAHOBIECHHBIX OOCTOSATEIBCTB).

O mnpuoCTaHOBJIEHMM MPOU3BOJCTBA IO JENy, €ro BO30OHOBJIEHHWHM WIH 00 OTKaze B
BO300HOBJICHUN apOUTPaKHBIA CyJ] BHIHOCHUT OINpEAETIeHHUE, KOIMU KOTOPOTO HANpaBISIOTCS
JU1AM, YYaCTBYIOIIUM B JIETI€.

Omnpenenenue apOUTPaKHOTO CyJia O MPUOCTAHOBIICHUH IPOU3BOACTBA IO JIeTy, 00 OTKa3e
B BO30OHOBJICHUY TIPOU3BOJICTBA TIO JIETY MOXKET OBITh 00KajI0BaHO.

10.6. OxoH4YaHUE MPOU3BOACTBA O JETY
0e3 BBIHECEHUSI CyIeOHOTO PeIIeHUs

Pan npudnH MOTYT ABIATHCS OCHOBAaHUSMH, HCKIIIOYAIOIIMMHU JEJIbHENIIEE PACCMOTPEHNE
nena mo cyuiectBy. IlponeccyalpHOoe 3aKOHOJATENbCTBO IPEAYCMATPUBAET JABE (DOPMBI
OKOHYAHUSI PACCMOTPEHHUs Jiefia B apOUTPaXHOM cyze 0e3 BBIHECEHHs PEIICHHUsS MO CYIIECTBY:
OCTaBJIEHUE MCKa 0€3 pacCMOTPEHHs U IIPEKpallleHHe TPOU3BOICTBA 110 JIeNy.

OcraBneHue UCKOBOTO 3asiBieHUs 0e3 paccmorpenus (4. 3 cr. 149 AIIK P®) He numaer
UCTLIA NpaBa BHOBb OOPaTUTbCA B apOUTPaXHbIM CyJ ¢ 3asBJIEHHUEM B OOLIEM MOpsIKE MOCie
YCTPaHEHUs! OOCTOSTENbCTB, MOCTYXXHBIIMX OCHOBAaHHEM JJIsi OCTaBJICHUS 3asBICHUs 0e3
paccMOTpeHMs.



B otnuune ot mpekpaiieHus NpOU3BOACTBA IO J€NTy, OCHOBAHUS OCTaBJICHMSI 3asiBICHUS
0e3 paccMOTPEHHUs - ATO YCTPaHUMBIE OOCTOSITENBbCTBA, KOTOpHIE CBSI3aHBI C HApyIICHUSIMU
YCIIOBUH peajn3aliy paBa Ha 0OpalieHUe B Cy.

OcHoBaHuUS ISl OCTABJICHUS UCKOBOTO 3asBJICHHSI 0€3 PAaCCMOTPEHUS:

- B INPOM3BOJCTBE apOUTPaKHOTO CyJa, cyla OOIlel IOPUCAMKIMM, TPETEHCKOro cyna
UMEETCs JIeJI0 TI0 CIIOpY MEKIY TEMH K€ JTUIAMH, O TOM K€ MPeIMETe U 10 TeM K€ OCHOBAHUSIM;

- UCTLIOM He COOJII0/IEH IPETEH3UOHHBIN WM UHOM A0CYN€OHBIN MOPAIOK YpEeryIupOBaHUs
CIopa ¢ OTBETYUKOM, €CJIU ATO MPEyCMOTPEHO (eiepanbHbIM 3aKOHOM UJIH JIOTOBOPOM;

- TpU pPacCMOTPEHHMH 3asBJICHUS 00 YCTAaHOBJICHHWU (DAKTOB, MMEIOIIUX IOPHIUYECKOE
3HAYEHUE, BBISICHSAETCS, YTO BO3HUK CIIOP O MPaBE;

- 3asBJIEHO TpeOOBaHHE, KOTOPOE B COOTBETCTBUU C (e€pATIbHBIM 3aKOHOM JIOJIKHO OBITh
pPaccMOTpPEHO B Jieie 0 OAaHKPOTCTBE;

- UMEETCsl COTJIallleHne CTOPOH O PACCMOTPEHHMU JAHHOTO CIIOpa TPETEHCKUM CYIOM, €CIIU
ar00asi U3 CTOPOH HE TMO3JHEE JHS MPEACTABICHUS CBOETO MEPBOTO 3asBICHUS IO CYIIECTBY
cropa B apOUTpa)kHOM CyJie MEpBOM MHCTAHLIMU 3aBUT IO ATOMY OCHOBAHMIO BO3pPAKEHHE B
OTHOIICHUU PACCMOTPEHHsS Jena B apOUTpPa)kHOM Cyje, 3a HUCKIIOYCHHEM CIIy4aeB, €cClid
apOUTpPaKHBIM CyJ YCTAaHOBUT, YTO 3TO COIVIALIEHHE HENEHCTBUTENIBHO, YTPATUIO CUIIY WM HE
MOJKET OBITh UCTIOJTHEHO;

- CTOPOHBI 3aKJIFOUWIIM COTJIAIIEHHE O IMepesiadye Ccriopa Ha pa3pelieHue TPETEHCKOoro cyja
BO BpeMs CyneOHOro pa30oHupaTeNbCcTBa O MPHUHITHS CyAeOHOTO aKTa, KOTOPHIM 3aKaHUMBAETCS
paccMOTpeHHe Jefla 1O CYILIECTBY, €cClid Jito0as M3 CTOPOH 3asiBUT IO 3TOMY OCHOBAHHUIO
BO3pQ&KEHHWE B OTHOIICHHHM pPACCMOTPEHHUS Jiela B apOUTPaXHOM CYIe, 3a HCKIIOUYEHHUEM
ClIy4aeB, €clii apOUTPaKHBIN CyJl yCTaHOBUT, UTO 3TO COTJIAIlIEHUE HEJAEHCTBUTEIBHO, YTPATUIIO
CUITy WJIK HE MOXET OBITh UCIIOJIHEHO;

- HUCKOBOE€ 3asBJICHHE HE MOJMUCAHO WJIM TMOANMCAHO JMIIOM, HE HMEIOLIUM IpaBa
MOJMUCKIBATh €T0, TUOO0 JTUIOM, JOHDKHOCTHOE MOJI0KEHHNE KOTOPOTO HE YKa3aHO.

B cnyuyae ocraBieHHS MCKOBOTO 3asiBIEHHs 0€3 PacCMOTPEHHUsS! MPOU3BOJACTBO MO [Ny
3aKaHYMBAETCS BBIHECEHHWEM OIpENAETCHHs, KOIMUU KOTOPOrO HAMpaBISIOTCA  JIMIIAM,
Yy4acTBYIOLIUM B JIEJI€.

B ompenenenun apOuTpaXKHBIA CyJ] yKa3bIBa€T OCHOBAHUS [UJISl OCTABJIEHUS HCKOBOTO
3asBICHHS 0€3 pacCCMOTPEHMsI, a TAK)KE PelIaeT BOIPOC O BO3BpATE roCyAapCTBEHHON MOIUTHHBI
u3 pemepaabHOTO OFOHKETA.

Omnpenenenre apOUTPaKHOTO cyJia 00 OCTaBICHUH MCKOBOTO 3asBIICHUS 0€3 pacCCMOTPEHUS
MOJKET OBITh 00KaJIOBaHO.

[Ipekpamienue MpOM3BOJACTBA IO eIy O3HAYAaeT OKOHYAHHE pAacCMOTpeHHs jaena 0Oe3
BBIHECEHUS pEIIeHHs] IO CYIIECTBY CIOpa, BCJIEACTBUE OOHApPYKEHUS OOCTOSTENbCTB,
JIeNAIONINX HEBO3MOXKHBIM MJIM HELEIecO00pa3HbIM JalibHEIIee IPOU3BOACTBO JAHHOTO JIeNa B
apOUTpaKHOM Cy/Ie.

[Tpu mpekpalieHuy NPoru3BOACTBA MO ey IOBTOPHOE OOpaIleHue B apOUTPaXKHBIN Cy/I 10
CIOPY MEXAY TEMHU K€ JIMLIaMHU, O TOM K€ TPEMETE U M0 TEM e OCHOBAHMSIM HE JIOITyCKaeTCsl.

OcHOBaHMSIMH  TIPEKpAIllEHUs TPOU3BOJCTBA BBICTYNMACT HAIWYHE HEUCIIPABUMBIX
00CTOSATELCTB, UCUEPIIBIBAOIIE TIepeunciaeHHbIX B ¢T. 150 ATIK P®:

1) oTcyTcTBUME Y HCTLA (3asBUTENS) IIpaBa Ha NPEAbsSBICHNE UCKA (3adBlIeHUs) - L. 11. 1 - 3,
7 4.1 crt. 150 AIIK P®;

2) nukBugaus crnopa (. m. 4 - 6 4. 1, 4. 2 ct. 150 AIIK POD).

O npekpamieH!H MPOU3BOACTBA 110 AeNTy apOUTPaxKHBIN Cya BBIHOCUT ONpPEEICHNUE, KOITUU
KOTOPOTO HaIIPaBJISIFOTCS JIMLAM, YYacTBYIOIIUM B JEIIE.

B onpenenenun apOuUTpakHbIM CyJ yKa3blBa€T OCHOBaHUS Ui TpEKpalleHus
IIPOM3BOJICTBA IO JIENTY, @ TaKXKe pa3peliacT BOIPOCHI O BO3BpATe IOCYAapCTBEHHON IMOIIJINHBI
u3 pemepaabHOTO OOHKETAa U pacIpeIeICHUH MEKy CTOPOHAMH CYJICOHBIX PACXO0B.

Omnpenenenue apOUTPaKHOTO CyJa O MPEKPALICHUU MPOU3BOJCTBA IO JIETy MOXKET OBbITH
00>aJI0BaHo.



10.7. IIpuMupHTEIbHBIE IPOLIEAYPBI: TOHITHE, BUIBL.
[Topsiok 3aKIII0YEHMS U yTBEPKIACHHUSI MUPOBOIO COTJIAIlICHUS
B apOUTpa)KHOM Hpoliecce

ApOuUTpakHbIN Cyl TPUHUMAEeT MEpbl ISl MPUMHUPEHHS] CTOPOH, COJEHCTBYET UM B
YperyJIMpOBaHUHU CIIOpA.

Llenp TPUMUPHUTENBHBIX MPOLEAYP: YPErylIupoBaTh CIOpP Ha OCHOBE JOOPOBOIBHOTO
BOJICU3BSBIICHUS] CAMUX CTOPOH.

Bunsl npuMHUpUTENBHBIX MPOIEAYp: MEPEeroBOPhl; MPETEH3MOHHBIN MOPAIOK pa3pelieHus
CIIOPOB; MOCPEAHUYECTBO; OTKA3 OT UCKA; MPU3HAHUE UCKA; MUPOBOE COTJIAIIICHHUE.

[TocpennuuecTBO - MPUMHUPUTENbHAS TMPOLEAypa, He MOIJIekalias MNPUHYIUTEIEHOMY
WCIIOJIHCHHUIO, HamNpaBJeHHAass Ha YyperyJupoBaHUE TPABOBOTO CIOpa U  BBIPAOOTKY
B3aMMOIPUEMIIEMOTO  PEIIEHUS CaMHUMH CTOPOHAMH C ydYaCTHEM TpPETbel CTOPOHBI
(mocpeaHUKa).

Dransl pa3BUTHS TPOLEAYPHI TOCPEAHUYECTRA!

- 3aKJIIOYEHHE COIJIANICHUS OO0 YperyJMpoOBaHUU IPABOBOTO KOH(IHUKTAa C TOMOIIBIO
MOCPEIHHKA;

- W3YyYEHHUE TMOCPEIHHKOM IMPEACTABICHHBIX MATEPUATIOB, YSICHEHHUE CYTH CIOpa MEXIY
CTOPOHAMU;

- BBISICHEHUE TIO3UIIUH KaXKI0M CTOPOHBI TIO CIIOPHBIM BOTIPOCAM;

- OmpeJeNieHne CIOPHBIX MpobeM U pa3paboTKa IIaHa UX pa3pelieHus;

- TIOMCK B3aUMOIIPUEMIIEMOTO, COBMECTHO CO CTOPOHAMHU, PEUICHUSI CIIOPHBIX MPOOJIEeM U
MyTH €ro peanu3aluu;

- odopMiieHHE ITOCTHUTHYTOTO COTJIAIICHUS, COJCHCTBUE WCIOJHEHUIO JOCTUTHYTOTO
corjiamenus <21>.

<21> ApOutpaxknsiii mporiecc: YueOonuk mis By3oB / [Tog pen. mpod. M.K. Tpeymankosa.
M.: OOO "T'oponeu-Uzpat", 2003.

MupoBoe cornameHne MOKeT ObITh 3aKJII0YEHO CTOPOHAMMU:

- Ha M000H cTaanK apOUTPaKHOTO MPOIIecca U MPU UCTIOTHEHUH Cy1Ie0HOTO aKTa;

- mo Jobomy neny, eciu mHoe He mpexycmorpeHo AIIK PO u unHbIM (enepanbHbIM
3aKOHOM;

- €CJIM He HapylIaeT MpaBa U 3aKOHHbIE HHTEPECHI APYTHX JIUI U HE IIPOTUBOPEUHUT 3aKOHY .

MupoBoe cornamnieHue 3aKiIo4aeTcss B TUCbMEHHON (hopMe U MOJNUCHIBAETCS CTOPOHAMU
WIA WX TPEICTAaBUTEISIMH TNPU HATUYMM y HUX TOJHOMOYMH Ha 3aKIIOYCHHE MHUPOBOTO
COIJIallleHus, CIEUHUAJbHO MPEAyCMOTPEHHBIX B JOBEPEHHOCTH WJIM HWHOM JIOKyMEHTE,
HOJTBEPIKIAIOIIMX TOJIHOMOYHS MIPECTABUTEIS.

MupoBoe cornaimieHue JO0KHO COJEp’KaTh COTJIaCOBAHHbBIE CTOPOHAMHU CBeIeHHUS 00
YCIOBHSAX, O pa3Mepe U O CPOKax MCIIOJHEHHS OO0S3aTeNbCTB APYT Hepea APYTroM HIIM OJHOM
CTOPOHOM Mmepea IPyToi.

MupoBoe corjameHne MOXET COAEpKaTh YCIOBUS 00 OTCpOYKE HIM O paccpoyke
UCIIOJTHEHUsST 0053aTeNbCTB OTBETUYMKOM, OO0 YCTyNKe NpaB TpeOOBaHHSA, O MOJHOM WU
YaCTUYHOM IPOIICHUH MO0 MPU3HAHUU JI0JITa, O PAaCHpeAeNICHUH CyJeOHBIX PacXoJ0B U MHbIC
yCIIOBUS, HE MPOTHUBOpeUaniue heaepaabHOMy 3aKOHY.

MupoBoe CoOrlanieHue COCTaBIAETCS W TOJIHCHIBACTCS B KOJMYECTBE SK3EMIUISIPOB,
MPEBBIIIAIONIEM HAa OJUH JIK3EMIUISIP KOJWYECTBO JIUI], 3aKJIIOYMBIIMX MHPOBOE COTJAlllEHUE;
OMH M3 O3THUX HK3EMIUIAPOB MpHOOIIaeTcs apOUTPaKHBIM CYyJIOM, YTBEPIMBIIMM MHPOBOE
corjaileHue, K Marepuaiam jena.

YTBep)KI[eHI/IC N UCIIOJIHEHUC MHUPOBOI'0 COrIallICHUA



AIIK P® ycTaHOBIEHBI CIEIyIONINE MTPaBUIa yTBEPKACHUSI MUPOBOTO COTJIAIICHUS:

1) MupoBoe cornanieHie yTBepKaaeTcs apOUTpakHbIM CyJIOM, B IIPOM3BOJICTBE KOTOPOIO
HAXOAMTCS JIET0: COOTBETCTBEHHO CYAOM IMEPBOM, aNeUISIIMOHHON U KaCCAllMOHHON MHCTAHIIUH.
Tonpko cynoM nepBOH MHCTAaHIMM YTBEPXKAAECTCS MHUPOBOE COTJIAIICHHE, 3aKIIOYEHHOE B
mpolecce HUCHoNHeHus cyaeOHoro akrta. [Ipudem Bompoc 00 yTBEpKISCHHHM MHUPOBOTO
COrJallleHus, 3aKJIYaeMOro B IIPOLECCE HCIIOJIHEHUS CYJIeOHOro akra, paccMaTpuBaeTcs
apOUTPaKHBIM CYJIOM B CPOK, HE MPEBBIMAIONINN Mecslla CO AHS TIOCTYIUICHUS B CY/[| 3asBIICHUS
0 €ro yTBEP>KICHHH;

2) Bompoc 00 yTBEp:KIESHHH MUPOBOTO COTJIANICHHUS] PACCMATPHUBAETCS TOJIBKO B Cy/IeOHOM
3ace/laHuM: TPEABApUTEIbHOM, OCHOBHOM WJIM CIELMAIbHO HA3HAYEHHOM JUIS pa3pellieHust
3TOrO BOMpoca. B oTcyTcTBHE CTOPOH BOMPOC 00 YTBEPKAECHUH MHPOBOTO COTJIAIICHUS MOXKET
OBITH PACCMOTPEH TOJIBKO B CIy4ae, €CJIM OT HUX MOCTYNUJIIO 3asBJIEHUE O PACCMOTPEHHUH ATOTO
BOMPOCA B UX OTCYTCTBHE;

3) yTBepkIeHHIO apOUTPaXKHBIM CYJIOM TOJUIC)KHT TOJBKO TO MHPOBOE COTJIAIICHHE,
YCIIOBUSI KOTOPOTO HE MPOTHUBOpPEYAT 3aKOHOJATENbCTBY M HE HApPYIIAIOT MpaBa U 3aKOHHBIC
MHTEpPEChl JIpyrux jull. Tak, HampuMep, HE MOXKET OBITh yYTBEPXKAECHO MHUPOBOE COIJIAIICHUE,
coJlep>KaHuEeM KOTOPOTO SIBIISIETCS Tepefadya OTBETYMKOM - IOPUAMYECKUM JHUIIOM UMYIIECTBA
UCTILY, €CJIM CJlIeJKa MO Mepefadye MMYIIECTBa OTHOCUTCS, B COOTBETCTBUU C KOPIOPATHUBHBIM
3aKOHOAATETBCTBOM, K KPYITHON MJIM B OTHOIIIEHUH KOTOPOUM MMeeTCs 3aMHTEPECOBAHHOCTD, MPU
OTCYTCTBUM JI0Ka3aTEJIbCTB COOJIOJEHUS PYKOBOJWUTEIEM OTBETUMKA MOPSAJIKAa COBEPILEHUS
TaKOM CHENKH, YCTAaHOBJICHHOTO 3aKOHOJATENIbCTBOM M YUYPEAUTEIbHBIMU JTOKyMEHTAMU
OTBETYHKA;

4) mo pe3yiabTaTaM pPAacCMOTPEHHUs Bompoca 00 YTBEPKICHWHW MHPOBOTO COTJAIICHUS
apOUTpPa)KHBIM CyJl BBIHOCUT OIpe/AeeHIE: 00 OTKa3€e B YTBEPKIEHUU MUPOBOTO COTJIAILIECHUS U
pPacCMOTPEHHH CIIOpa MO CYHIECTBY JHOO 00 YyTBEpKACHUM MHUPOBOTO COTJAIICHUS U
IPEKPALEHUN TPOU3BOACTBA IO Jedy Ha ocHoBaHMM 4. 2 cT. 150 AIIK P®. B nureparype
BBICKA3bIBAJIOCH MHEHHUE, YTO OIMpEJesieHne O MPEeKpalleHUH MPOM3BOACTBA MO eIy TOJIKHO
BBIHOCHUTBCS B BUZIE OT/ICIBHOTO OT OIpEesIeHUs] 00 YTBEPKACHUU MUPOBOTO COTJIAIICHUS aKTa.
He ocnapuBas BO3MOKHOCTh TaKOTO TOJIKOBAHHS 3aKOHA, MOXKHO OTMETHUTb, UYTO Ha MPaKTHKE
o0a onpezeneHus, Kak MpaBUI0, COBMEIAIOTCS B OJHOM aKTe;

5) onpenenenue 00 OTKa3e B YTBEP)KIECHUH MHUPOBOTO COTJIAIICHHS O00XKaITyeTcss B 001IeM
nopsiake. OnpeneneHus O NPEKpalleHWM IMPOM3BOJACTBA IO €Iy B CBSI3U C YTBEPXKIACHUEM
apOUTPaKHBIM CYJIOM MHPOBOIO COTJIAIICHHS B MOJABISIONIEM OOJIBLIIMHCTBE CIIydyaeB He
00KaJTyt0oTCsl, BElb MUPOBOE COTJIALIICHUE SIBJIACTCS IJIOAOM B3aUMHBIX YCHJIMK M BOJIb CTOPOH.
Tem He menee AIIK P® nmpenoctaBisieT BO3MOXXHOCTh WX 00KaJOBaHUS: ONPEIACICHHE MOXKET
OBITH 00KAJIOBAaHO TPETHUMHU JIMILIAMH, IPOKYPOPOM, €CIIM OH Y4acTBYET B JieJie, U CTOPOHAMH,
HanpuUMep, B ClIydyae U3MEHEHUS X MO3UIIIH.

Omnpenenenue 00 yTBEpXKIEHHH MHPOBOTO COTJIALICHUS MOMJICKUT HEMEJICHHOMY
UCIIOJTHEHHUIO, TIO9TOMY HE MOKET OBbITh 00’KaJOBaHO B AaNEJUISIMOHHON HWHCTAHIIMH, OHO
HOJUICKHUT OO0KAJIOBAaHUIO B TEUCHHE MeCsAlla CO JHS BBIHECEHHS B apOUTPaKHBIA CyI
KacCallMOHHON MHCTAHIIUH;

6) B ompeneicHUH 00 YTBEPKIACHUU MHUPOBOTO COTJIAIICHUS 00S3aTENBHO JOJKHO OBITh
YKa3aHO O pacHpelesieHHHd MEXIy CTOPOHAMU CyJeOHBIX pacxoloB. B ocHOBHOM cyneOHbIe
pacxobl pacipeeIsIoTCsl MEX1y CTOPOHAMH B COOTBETCTBUU € YCIOBHUSMM JOCTUTHYTOIO UMH
cornameHus. [Ipy oTCyTCTBUM TaKOTO COTJIAIIEHUS - PACHIPEIEISIIOTCS Cy/10M B COOTBETCTBUH C
IpaBWJIaMu, ycTaHOBJIEHHBIMHU cT. 110 AIIK P®.

Ecnu MupoBoe cornamieHue 3aKki0ueHo /10 BIHECEHUS apOUTPaKHBIM CYJIOM pEIICHHUs, B
LEeISIX CTUMYJIUPOBAaHUS CTOPOH Ha okoHuyaHue jnena mupoMm AIIK PO (u. 7 cr. 141)
perycMaTpuBaeT 00S3aHHOCTh CyZa BO3BPATUTh UCTIY U3 (enepalibHOTO Oro/KeTa MOJOBHHY
YIUIAYEHHOU UM IOCyJapCTBEHHOW ITOIUIMHBIL;



7) UCHOJIHEHHE MHPOBOIO COIJIAIIEHUS MPOU3BOAUTCS CTOPOHAMHU B CaMOCTOSITEIIbHOM
HopsiIke Ha JOOpOBOJBHOM OCHOBe. B ciyuae ykiOHEHUs 00S3aHHOTO JMIa OT HMCIOJHEHHUS
YCIIOBUM MHUPOBOT'O COTJIAIIIEHMSI B3bICKATENb O0paliaeTcsi B apOUTpaXKHbIl CyJ] ¢ X0JaTailcTBOM
O BbIJIa4€ HCIOJIHUTENBHOIO JMCTa M MCIOJHEHHE MHUPOBOIO COIVIAIIEHUS MPOU3BOJUTCSA B
IPUHYAUTEIBHOM MOPSJIKE, IO OOIIMM MpaBUIaM HCIIOTHEHUS PEIICHUS.

ITo pesynbraTamMm paccMOTpeHHUs Bompoca 00 YTBEP)KICHUHM MHUPOBOTO COIJIAIIECHUS
apOUTPaKHBIN CyJ BBIHOCUT OINpECIICHUE.

ApOuTpaxxHblil cy1 HE yTBEpKIAeT MUPOBOE COTJIAIIICHUE, €CIIH:

- OHO IIPOTHUBOPEYUT 3aKOHY;

- HapylIlaeT MpaBa U 3aKOHHbIE HHTEPECH! APYTHX JIULL.

B onpenenennn apOuTpa)kHOTO CyAa yKa3bIBaeTCs Ha:

- YTBEP:KJIEHHE MUPOBOTO COTJIAIIEHUS WM OTKa3 B YTBEP>KACHUU MUPOBOTO COTJIAILICHHUS;

- YCJIOBUSI MUPOBOT'O COIJIALICHMUS;

- BO3BpallleHHWe MHCTLYy M3 (¢enepaTbHoro OroKeTa TIIOJIOBUHBI YIJIAY€HHOH UM
roCyAapCTBEHHOMN MOIUINHBI, 32 UCKIIIOUEHUEM CITy4aeB, €CJIM MUPOBOE COIVIALICHUE 3aKII0YEHO
B TIpOLIecCe MCIIONHEHUS CyIeOHOr0 akTa apOUTPasKHOTO CY/1a;

- pacnpeneseHue cyJeOHbIX PacXo/10B.

Omnpenenenue 00 yTBEpXKIEHMM MHMPOBOIO COIJIALICHUS MOJJICKUT HEMEJICHHOMY
UCIIOJTHEHUIO U MOXKET OBITh 00’KaJOBaHO B apOMTpaKHBIN CyJ KacCallUOHHOW HMHCTaHIMH B
TEUYEHHUE MecsIa CO THS BBIHECEHHUS OIpeJIeIICHUsI.

OO0 oTKaze B YTBEP)KACHWU MHUPOBOTO COTJIAIICHHUS AapOWTPaKHBIA CyX BBIHOCHUT
oTpeieNIeHue, KOTOPOe MOXKET ObITh 00XKal0BaHO.

MupoBoe corjameHue HCIOMHACTCS JIMIAMHU, €ro 3aKIIOYMBIINMH, IOOPOBOJBHO B
HOPSIZIKE U B CPOKH, KOTOPBIE MTPETyCMOTPEHBI 3TUM COTJIAILICHUEM.

MupoBoe coraiieHue, He HCIOJHEHHOE JOOPOBOJBHO, TMOJJICKHUT MPUHYAUTCIHLHOMY
UCIIOJIHEHUIO HA OCHOBAaHHMM HCIIOJHUTEIBHOIO JIMCTA, BBIIABAEMOI0 apOUTPAXKHBIM CYIOM IO
XO0JaTalCTBY JIMIIA, 3aKJIFOUMBLIETO MUPOBOE COTJIAILICHUE.

10.8. PaccmoTpeHue f1e1 B OPsIIKE YIPOIIEHHOTO IIPOM3BOACTBA

VYHpoIeHHbIH MOpAA0K pa30upaTenbCcTBa U pa3pelIeHus 1€l B POCCHICKOe apOUuTpaxHOe
cynonpou3BoacTBO BBeleH BiiepBbie AIIK P® 2002 r. YcnoBust npuMeHEHUsI TaKOTO MOpPs/IKa,
€ro IOpHANYECKHEe OCOOCHHOCTH periameHtupoBansl B rnaBe 29 AIIK P®. Kpurepun
JIOITyCTUMOCTH YIPOILEHHOIO MOPSIKa PACCMOTPEHUSI apOUTPAXKHBIX JEJT MOXKHO ONPEIETUThH
nyTeM aHanu3a coaep:kanus cT. 226 u cr. 227 AIIK P® u comocraBieHus COCTABISIONINX HX
KOHKPETHBIX HOPM.

CornacHo vactu 1 craten 228 AIIK P® kx ymnpouieHHOMY MpPOW3BOJACTBY HMPUMEHHMBI
o0mue mpaBuiaa HMCKOBOro mpouecca. OJHAKO Jena paccMaTpUBAIOTCS C OCOOEHHOCTSIMH,
yCTaHOBJIEHHBIMU B I11. 29 AIIK PO®.

VYcnoBusa pacCMOTPEHHS JEJ1 B OPSAJKE YIPOIIEHHOTO POU3BOICTBA:

- TpeOOBaHUS MCTLA HOCAT OECCIIOPHBIN XapaKTep;

- IPU3HAIOTCSA OTBETUUKOM;

- HCK 3asiBJICH HAa HE3HAYUTEIbHYIO CYMMY.

Jlenno paccMaTpUBaeTCs B OPAAKE YIIPOIEHHOTO ITPOU3BOJICTBA!

- 110 XO/IaTalCTBY MCTLA IIPU OTCYTCTBUH BO3PAXKEHUM OTBETUHKA;

- 10 MIPEUI0KEHUI0 apOUTPaKHOTO CyJla P COTIACUU CTOPOH.

B nopsiike ynpoueHHOTro Nporu3BOACTBAa MOTYT ObITh PACCMOTPEHBI JIea:

- 00 MMYIIECTBEHHbIX TPEOOBAHUAX, OCHOBAHHBIX Ha JOKYMEHTAX, MOATBEP)KIAIOIIUX
3aJJ0JDKEHHOCTh 0 OIlaTeé 3a MNOTpeOJICHHBIE SJEKTPUYECKYI0 SHEpruio, ras, BOAY, 32
OTOIUICHHE, YCIYI'M CBA3M, IO apeHJHOM IUlaTeé W JpYyrUM pacXxoAaM, CBS3aHHBIM C
IKCIUTyaTalel TOMELIEHUM, UCTIONIb3YEMbIX B LENSIX OCYLIECTBIICHUS NIPEANPUHUMATEIBCKON U
WHOM YKOHOMHYECKOH ACATSIBHOCTH;



- 110 MCKaM, OCHOBAHHBIM Ha MPEJCTABICHHBIX HMCTLOM JIOKYMEHTAX, YCTaHABIMBAKOLINX
UMYLIECTBEHHbIE 0053aTeIbCTBA OTBETYMKA, KOTOpbIE OTBETYMKOM IPHU3HAIOTCA, HO HE
BBIIIOJIHSAIOTCS;

- [0 MCKaM IOpUAMYECKHMX JIUI[ Ha CyMMY /0 JBYXCOT YCTaHOBJIEHHBIX (peaepanbHbIM
3aKOHOM  MHMHMMAQJIbHBIX  pa3sMEpoB  OIUIaThl  TPyJda; IO HCKaM  HMHAMBUAYAJIBHBIX
nOpeArnpuHUMaresiel Ha CyMMy JO JABaJlaTH YCTAaHOBJIEHHBIX (elepaabHbIM 3aKOHOM
MUHHMAJIBHBIX pa3MEpPOB OIUIATHI TPYa;

- 110 IPYTUM TPeOOBAHUAM IMPH HATTMYUU yCIOBUH, npeaycMoTpeHHbIX ATTK PO.

Jlena ympoIIeHHOTO MPOU3BOJICTBA PACcCMATPHUBAIOTCS apOUTPaKHBIM CYZOM IO OOIIUM
IIPaBWJIaM MCKOBOT'O IPOMU3BOJCTBA €AMHOIMYHO CYAbEH B CPOK, HE IPEBBIIIAIOIMNN MecsALa CO
JTHSl TIOCTYIUIEHHSI MCKOBOT'O 3asiBICHHUSA B apOUTPaKHBIM CyJ, BKJIIOYas CPOK Ha MOATOTOBKY
Jena K cyaeOHOMY pa3oupaTenbCTBY M IPUHATHE PEILICHHS IO JIEITy.

B omnpenenenun o NpUHATHM UCKOBOTO 3asBJICHUS K NPOMU3BOJCTBY apOMTPaKHBIN CyJ
YKa3bIBa€T Ha BO3MOXKHOCTb PACCMOTPEHHs Jeja B IMOPAJIKE YNPOILEHHOIO IIPOU3BOJACTBA H
YCTaHABIMBACT NATHAAUATUAHEBHBIM CPOK Ui INPEICTABICHUS CTOPOHAMHU BO3PAKECHHUM B
OTHOIIEHUH PACCMOTPEHHs [elNa B IOPSJKE YIPOLICHHOIO IPOM3BOACTBA, a Takke s
IPEJICTaBICHNS OT3bIBa HA 3asIBIICHHbIE TPEOOBAHUS WIN APYTUX 10KA3aTEIbCTB.

CynebHoe 3acejaHue IPOBOJUTCA O€3 BHI30Ba CTOPOH.

Cyn uccnenyet B cy1e0OHOM 3ace/laHMU: MMCbMEHHBIE JOKA3aTEIbCTBA; OT3bIB, OOBACHEHMUS
[0 CYIIECTBY 3asBJIECHHBIX TpeOOBaHUil, MpeAcTaBIE€HHbIE B NHCbMEHHOW Qopme; apyrue
JIOKYMEHTBI.

ApOuTpaxXHbIil Cy BBIHOCUT ONpEENEHHE O PACCMOTPEHUH Jiela MO OOIIMM MpaBUiIaM
HCKOBOTO IIPOU3BOJCTBA, CCIIN:

- TOJDKHUK BO3paXkaeT B OTHOLIEHUU 3asBJICHHBIX TPEOOBaHUM;

- CTOPOHAa BO3PAXKAET B OTHOLICHHHM PAaCCMOTPEHHUS Jena B IOPSAKE YIPOIIEHHOTO
IIPOM3BOCTBA.

Pemenne mo pesynpraTaM pacCMOTpPEHHs J€la B IOPSAAKE YIPOLICHHOIO IIPOU3BOACTBA
MOXET OBITh NMPHHATO TOJBKO B TOM ClIydae, €CIM JOJDKHUK HE IPEICTaBUII BO3PAKEHUH IO
CYIIECTBY 3asiBIICHHBIX TPEOOBAHUI B YCTAHOBJIEHHBIN CYZOM CPOK.

Konus pemeHns HampaBisieTcs JIULAM, YYaCTBYIOIIMM B JI€N€, HE MO3JHEE CIEAYIOLIEro
JUHSL ITOCJIE THS €r0 IPUHATHS.

Pemenne MoxkeT ObITh 00KalOBAaHO B CPOK, HE NPEBBIMIAIOIIMNA Mecsla CO JHS €ro
NPUHATHS, B apOUTPaKHBIN Cy]I aneUIIIUOHHON NHCTAHIIHH.

Inasa 11. AKTBI APBUTPAJKHOI'O CY/JIA IEPBOM HHCTAHIIMA
11.1. ITonsiTHE M BUIBI aKTOB apOUTPAXKHBIX CYJIOB

ApOuTpaxxkHblil ¢y - opraH CcyAeOHOW BIAcTH, HAJCJICHHBINA BIIACTHBIMHU TOJTHOMOYHSIMH
[0 MPUMEHEHHIO HOPM MaTEepUalbHOIO U MPOLECCYaJbHOrO IpaBa AJsl pa3pelieHus aena 1o
CYILIECTBY.

BractHass nesTenbHOCTh apOMTPaKHOTO cyAa peanuszyercs B ¢Gopme CylIeOHBIX aKTOB:
pELLIECHHH, ONPEIEIICHU M, TOCTAaHOBJIECHUM.

ApOutpakHble cyaAbl, paccMaTpUBalollue Jefla B KauecTBE CyJa MEpBOW HHCTAHIIUU,
BBIHOCSIT PELICHUS MO0 OTIpeIeIeHusl.

ApOuTpaskHble CyzAbl, paccMaTpUBaOIIME Jefla B amneUISIHOHHOM, KacCalllOHHOM
HOPSIZIKE, @ TAKXKE B MOPSAIKE HA30Pa, BHIHOCSAT MOCTAHOBIICHHUS.

Pemenne apburpaxxHoro cyaa - 3To TaKOW akKT CyJia IEPBOM MHCTAHIIMK, KOTOPBIM CyJI Ha
OCHOBAHMHU JOCTOBEPHO YCTaHOBJICHHBIX NpU CyJeOHOM pa3duparenbcTBe (HakTOB B CTPOTOM
COOTBETCTBUU C HOpPMamH IMPOLECCYaTbHOTO W MAaTEepHAIbHOTO IpaBa paspeliaer Jeiao IO
CYLIECTBY, T.€. yIOBJIETBOPSIET MCK JIMOO 3asiBICHUE MOTHOCTHIO MJIM YACTUYHO MJIM OTKa3bIBaeT
B UX YJOBJIETBOPEHUHU.



Ormpenenenue apOUTPaXKHOTO CyJAa - 3TO CYJACOHBIA aKT, KOTOPBIA HE pa3periaeT Crop o
CYIIECTBY, 32 UCKITFOUCHHEM OTIPEICIICHUS 00 YTBEPKICHUH MUPOBOTO COTJIAIIICHUSI.

Omnpenenenust apOUTPaKHOTO CyAa pa3pelIaroT OTIENbHBIE BONPOCH], BO3HUKAIOIINE B
npoIiecce paCCMOTPEHUS JIeNIa, €ro MOSIBICHHUSI, ABYKESHHS U IPEKpaIeHust <22>.

<22> ApOutpaxHslil npouecc: YuebHuk s By30B / [lon pen. npod. M.K. Tpeymnukosa.
M.: OOO "T'oponeu-Uzmat", 2003.

[ToctaHoBNIEHNE apOUTPAXKHOTO CyJAa - 3TO CyIAeOHBIH aKT, BBIHOCUMBIN IO pe3yJIbTaTamM
paccMOTpeHHUs Kajo0 U 3asBICHUN 3aMHTEPECOBAHHBIX JIMII.

11.2. CymHocTb, 3HaueHue, MOPSIIOK BEIHECEHUS PEILICHUS
apOUTpaXHOTO CyJia

Pemenune apOuUTpa)kHOrO Cyjaa - OCHOBHOM aKT NpaBOCYIWs, KOTOPBIM OT HMEHU
roCyAapcTBa JIEJI0 Pa3pelaeTcs Mo CYIECTBY.

[Ipu3Haku pemeHus:

1) aTO aKT oprana cyaeOHOI BIACTH;

2) 3TO MpaBONPUMEHUTENBHBIM aKT, coJep)Kaluii B ce0e OJHOBPEMEHHO IpUKa3 U
HOJTBEPXKJICHUE; NMPHUKA3 - MPOSIBIEHUE BJIACTHOI'O XapakTepa pelIeHUs apOUTPakKHOro CyAa;
MOJTBEPXKJICHUE - OTPAKEHUE yCTPAHEHUs] apOUTPaKHBIM CY/I0OM CIIOpa O MpaBe M KOHCTAaTalluu
HaJIM4Ms MaTepHaIbHO-IPABOBBIX OTHOILIEHUH, CyOBbEKTUBHBIX MpaB U 00s3aHHOCTEH;

3) 3TO mpoLecCyanbHbIH aKT - TOKYMEHT, KOTOPBI BEIHOCHTCS B OIIpEIeIeHHON (hopMe U B
OIIPECIIEHHOM 3aKOHOM NOPSAKE, UMEIOIINN YKa3aHHbIE B 3aKOHE CONEPKAHUE U PEKBU3UTHI.

3Ha4YeHHE pELIeHUs apOUTPAKHOTO Cyaa:

- pelIeHHe NpEKpAIaeT CIop O NpaBe BBUY €r0 paCCMOTPEHMS IO CYIIECTBY U 3aBEpIIACT
CyIOIIPOM3BOCTBO 110 ACILY;

- peuIcHHE BOCCTaHABIMBACT 3aKOHHOCTD, HAPYLICHHYIO OJHON U3 CTOPOH, YIOPAJ0YNUBAET
OTHOIIECHHS I'PAXXTAHCKOT'0 000pOTa;

- pelleHe OCYIIECTBIIAET NpopUIaKTHUECKUE (PYHKIIUH TPABOCY TUS;

- pemenns Beiciero ApOutpaxuoro Cyaa PO nmeror 3HaueHue cyaeOHOro mpereieHTa,
OPUEHTUPYIOUIETO NPAaBOIPUMEHUTENBHYIO, @ B PAJIE CIIy4aeB U HOPMOTBOPUYECKYIO ITPAKTHUKY .

[Topsimok NpUHATHUS pELICHUS

Pemenne mpuaumaercs mmenem Poccuiickoit ®@enepanuu (ct. 167 AIIK P®). Pemenue
MPUHUMACTCS CYJIbSIMU, YYACTBYIOIIMMHU B CyZ€OHOM 3aCeIaHUU, B YCIOBUAIX, 00€CIIEYHBAIOIIIX
TailHy coBellaHusd cynael. B coBemarenbHOM KOMHAT€ MOTYT HAaXOJIUTHCS TOJIBKO JIMIA,
BXOJISIIIIME B COCTaB CyJia, paCCMAaTPUBAIOIIETO JEJIO.

Cynpu apOWTpaXHOTO CyJa HE BIIpaBe COOOMmATh KOMY ObI TO HHM OBUIO CBEJACHHS O
COJIEpPI)KaHUU OOCYXKICHHS TMPH MPUHATHH CyAeOHOTO akTa, O TO3WIMH OTIENbHBIX CyJeH,
BXOJIMBIINX B COCTaB Cy/ia, U MHBIM CIIOCOOOM PaCKpbIBaTh TaliHy COBELIAHUS CYeH.

[Tpu npuHATHM pereHus apOUTPAKHBIN CyI:

- OLICHMUBAET JI0KA3aTeJIbCTBA U JIOBOJIbI, IPUBEICHHBIC JIUIIAMH, YUYACTBYIOIIUMHU B JIeNe, B
000CHOBaHKE CBOUX TPeOOBAHUI U BO3PAKECHUH;

- ompenensieT, Kakue OOCTOSTEeNbCTBA, MMEIOIINE 3HAu€HUe MJs Jeja, YCTAaHOBJIEHBI U
KaKhe 00CTOSITEIbCTBA HE YCTAHOBIICHBI;

- KaKve 3aKOHbl ¥ MHbIE HOPMATHBHBIC MPABOBBIC aKThl CIEAYET MPUMEHUTH MO JTaHHOMY
Aciy;

- YCTaHaBJIMBAET NpaBa U 00A3aHHOCTH JIMII, YYaCTBYIOIIUX B JIEJIE;

- peuaeT, NoJJIeXKUT JIU UCK YIOBIETBOPEHUIO;



- pemaeT BONPOCHI O COXPAaHEHUH ICHCTBHS MEp MO OOCSCICUCHUIO0 MCKA WIH 00 OTMEHe
obecrnieyeHus ncka b0 00 oOecrieueHuu UCTIOTHEHUS PEIICHUS;

- YCTaHABJIMBAET MOPSIOK M CPOK MCIIOTHCHHUS PEIICHUS;

- ompeJensieT JalbHEHITYI0 cyAb0y BEIIeCTBEHHBIX J0Ka3aTEeNbCTB;

- pacpenernser cy1eOHbIe PacXo/Ibl;

- pelraeT uHbIe BOMPOCHI, BO3HUKIIINE B XO/I€ Cy1eOHOT0 pa30onpaTenbCcTBa.

Pemenne apOuTpa)kxHOTO cyJa OOBSABISETCS NPEACEAATENbCTBYIOIUM B TOM CYJI€OHOM
3acelaHuH, B KOTOPOM 3aKOHYEHO PACCMOTPEHHE JIelia MO CYIIECTBY, IMOCIE MPUHSATHUS PEIICHUS
apOUTpaxKHOTO Cy/Ia.

[Ipu 3TOM B Cy/neOHOM 3acelaHUU MOXKET ObITh OOBSBIEHA TOIBKO PE30JIIOTUBHAS YacTh
MPHUHATOTO penieHus. B 3ToM ciydae apOUTpaHBIN CyJl OOBSBISICT, KOTIAa OyJeT N3TOTOBJICHO
pellieHne B TOJHOM O0bEME U pa3bACHSAET MOPSAOK JOBEICHUS €ro 10 CBEACHHsS JIHII,
YYacTBYIONIHX B JCIIE.

W3rotoBneHune pemieHus: B MOJIHOM 0O0BbEMEe OCYIIECTBISETCS B CPOK, HE MPEBBIMIAIOIINN
AT JHEd. JlaTa W3TOTOBIICHUS PEIICHUS B IOJTHOM OOBEME CUUTACTCS NaTOW TPUHSATHS
peIIeHusl.

OObsiBIIeHHAsT PE3OJIOTUBHAS YacTh PEIICHHS TOJIIMCHIBACTCS BCEMHU  CYJbSIMH,
y4acTBOBABIIMMH B PACCMOTPEHHH JieJla U IPUHATUU PEIICHUs, U MPUOOIIaeTcs K Aeny (4. 2 CT.
176 AIIK P®).

[IpencenatensCTBYIONIMIA B CyIeOHOM 3acelaHUU TIOCe OOBSIBICHHS PEUICHHS Pa3bsSCHSIET
MOPSIIOK €T0 00KAJIOBAHMS.

ApOuUTpaXHBIN CyJ HampaBlIeT KOMHHM PELICHUS IUIaM, yYacTBYIOUIUM B Jene (B
ClIyJasiX, yKa3aHHbIX B 3aKOHE, W WHBIM JIMIaM), B MATUIHEBHBIA CPOK CO JHS TPUHSATHUS
peIlIeHuUs 3aKa3HBIM MMMCEMOM C YBEIOMJICHHEM O BPYUYCHHH WJIM BPy4aeT UM MOJ] PACITUCKY .

11.3. OcHoBHbIE TPeOOBAHUS K PEIICHUIO apOUTPA’KHOTO Cy1a

Pemenne apOuTpakHOro Cyla Kak NPaBONPUMEHUTENbHBIM aKT M OJHOBPEMEHHO aKT
oprana cyAeOHO BJIacTH JOKHO COOTBETCTBOBATH OMPEICIICHHBIM TPEOOBAHMSIM, YKa3aHHBIM B
3aKOHE.

[TpuarMaeMble apOUTPaKHBIM CYJOM PEUICHHS] JOJDKHBI OBITh B COOTBETCTBUU C
nosioxeHusiMu (4. 3 cT. 15 ATIK P®) 3akoHHBIME, 000CHOBaHHBIMH U MOTHBHPOBAaHHBIMHU.

3aKOHHOCTH apOUTPAKHOTO PEHICHUS - ITO COOJIIOICHHE HOPM IPOLIECCYalbHOTO MIpaBa, B
HEOOXOJUMBIX CIy4yasiX B IMOJIHOM COOTBETCTBUU C HOpPMaMU MaTepUalbHOIO IpaBa, KOTOPHIE
MO/JIEXKAT MPUMEHEHHUIO K CIOPHOMY MaTepUaTIbHOMY MPABOOTHOIICHHUIO.

3aKOHHOCTh C TOYKM 3pPEHHUS COOTBETCTBHSI pEUICHHs] apOUTPaXKHOTO CyAa HOpMaM
MPOIECCYaTBHOTO MpaBa - COOMIOACHNUE PErJIaMeHTa BBIHECEHUS CyIeOHOTO PENICHUS U HaJTudue
HEOOXOAMMBIX PEKBU3UTOB B cOOTBETCTBUU C AIIK POD.

Ecnu B oTHOmIEHWHM BOMpOca, MOJJICKAIIETO Pa3pelIeHUI0 apOUTPaKHBIM CYIOM TpU
pPacCMOTpPEHHH KOHKPETHOTO Jiejla, HMMEIOTCS HECKOJIbKO 3aKOHOJATEeNbHBIX U  HMHBIX
HOPMATUBHBIX aKTOB, MO PA3IMYHOMY €0 Pa3pemaoninX, apOUTPaKHbIN Cyl TOMKEH UCXOAUTh
n3 ycraHoBiaeHHOM KoHcTuTynueit PO, 3aKk0HOM ¥ MHBIM aKTOM ME€papXUu HOPMATHUBHBIX aKTOB.

ApOuTpakHBIN CyJ] HEe BIPAaBE COCIATHCS B PEIICHUH KaK Ha HE3apEeTUCTPUPOBAHHBIC, TaK
U Ha HEOMyOJIMKOBAaHHbIE aKThl (heJiepaabHbIX OPTaHOB UCTIOTHUTEILHON BIACTH.

Pemenne sBisiercss 000OCHOBAaHHBIM, €CITM B HEM M3JIO)KEHBI BCE MMEIOIUE 3HAYCHUE IS
nena 00CTOSATEeNbCTBA, BBISICHEHHBIE B Cy/€OHOM 3acelaHuM, U MPHUBEACHBI J0Ka3aTeIbCTBA B
MOJITBEPKJICHUE BBIBOJIOB apOUTPAKHOTO CyAa 00 YCTAaHOBIECHHBIX UM OOCTOSITENIBCTBAX JIEIa,
mpaBax M 00sS3aHHOCTSIX CTOPOH.

OOG0CHOBaHHOCTb CyI€OHOTO PEIICHHS 3aKII0YaeTCs B!

- MPaBUWJIHHOM OIpEAENCHUN BCeX OOCTOSITENhCTB, MMEIOIIMX 3HAUYE€HUE Ui Jena, T.e.
npeaMeTa 10Ka3bIBaHUs;

- TOKa3aHHOCTH 3TUX OOCTOSITENBCTB;



- COOTBETCTBUHU BBIBOJIOB Cy/1a YCTAHOBJIEHHBIM OOCTOSITENIbCTBAM.

O060CHOBaHHOCTH CYJEOHOTO aKTa MPEANOoiaracT U MPUBEIECHUE B HEM COOTBETCTBYIOIINUX
MOTHBOB.

Brigensitores u apyrue TpeGOBaHUS K PEHICHUIO apOUTPAKHOTO CyIa:

- OTPENEICHHOCTh - apOUTPAXKHBIM CY]l IOJDKEH JaTh ONMPEICICHHBIM M YETKUW OTBET Ha
criopHoe TpeOoBaHue. PerieHne apOUTpa)KHOTO CyJla HE JODKHO OCTaBUTh MECTa ISl JPYTHX
CIIOpOB;

- 0e3yCcNOBHOCTh - HEJOMYCTUMO BBIHECEHHE DEIICHUS, HCIOIHEHUE KOTOpOro Oyner
3aBHCETh OT HACTYIUICHHS WJIM HEHACTYIUICHHS KaKOro-THOO JeHCTBHS WM COOBITHSL.
Hampumep, Henb3st BBIHECTH pelieHHE 00 OCBOOOXKIEHWU OTBETYMKOM 3aHUMAEMOrO0 UM
HEXKWIOTO TIOMEHICHUS C YCIOBHEM TIPEIOCTABICHHS €My HOBOTO B KaKOW-IHOO CpPOK.
Hcnonuenune Takoro perieHusi OyAeT MOCTaBIEHO B 3aBUCUMOCTH OT YCIIOBHUS MPEIOCTABICHUS
HOBOT'O [TOMEILEHUSI OTBETYUKY, YTO HEJOIyCTUMO;

- HEJOMYCTHUMO Tak)K€ BBIHECEHHE pEIIeHUN apOUTPaKHOTO CyAa, COJEpIKAIIUX
albTepHATUBHBIE BAPUAHTHI IOBEJCHUS HCTLIA B IPOLIECCE €T0 UCIIOJIHEHUSI.

JIOBOJIBHO 4acTO HOPMBI TIpaBa COAEPKAT AJbTEPHATUBHBIE OSJEMEHTBHI: THUIOTE3Y,
JUCTIO3ULIMIO WM CAHKIUIO, TIO3BOJISIOLIYI0 BIOPATh HECKOJIIBKO BAPUAHTOB MOBEACHHUS.

Hampumep, kpeauTop B  Tpa)xJaHCKO-IPaBOBOM  00s3aTENbCTBE  BCErla  HMEET
QIbTEPHATHBY B BBIOOpE CHOCOOOB 3alllMTHI: OH HMMEET NpPaBO MNOTPEOOBATH HCIOTHEHHUS
00s3aTeNbCTB B HAType M B3bICKAaTh JNOAT. B Takom ciyyae Heb3s BBIHECTH pEIICHUE,
IIpeyCMaTPUBAIOIIEE OJHOBPEMEHHO O0sI3aHUE OTBETYHMKA, K IPHUMEPY, MOCTaBUTh TOBap U
B3BICKATh JIOJIT (HampuMmep, IEHEKHbIE CPENICTBA, yIUIAYCHHbIE B KauyeCTBE MpeABapUTEIHHON
omnatel). [Ipy HanUuuM anbTEpHATUBBI UCTELL TOJKEH ONPEIEIUTHCA CO CBOUMHU TPEOOBAaHUSAMU
U B pPeLICHUU apOUTPaKHOTO CyJa N0JKEH ObITh CHOPMYIMPOBAH BIIOJIHE OMPEEICHHO OJIUH U3
BapMaHTOB 3alUTHI IpaBa. Eciau ke B cTaAuM MCIOJHEHHUS B3BICKATENIb HNPUIET K BHIBOJLY O
HEOOXOJMMOCTH BBIOOpa APYToi M3 MMEIOIIUXCS albTepHATHB, TO 37€Ch HAIO JHOO U3MEHATH
croco0 HUCHONHEHUs (eciau perieHue uMmeeT (haKyJIbTaTUBHBIM XapakTep, O 4eM HJET pedb
Janee), 00 MPEabABIATh UCK C HOBBIM TpeOOBaHWEM (OCHOBAHUS 3/I€Ch COBMAAAIOT), JUOO
3aKJII04aTh MHMPOBOE COIJIAIEHME C JOJDKHUKOM Ha YCIOBHAX, OTIMYHBIX OT pEIIECHUs
apOUTpaKHOTO Cy1a.

JlonycTUMO BbIHECEHHE (PaKyJIbTaTUBHBIX PEIICHUH, TOMyCKAIOMNUX U3MEHEHUE criocoda 1
MOpsI/IKa UCTIOJIHEHUS PELICHUSI.

Hanpuwmep, apOuTpakHbIii CyA BBIHEC pELICHHE O Nepeaaye OTBETYMKOM KaKHX-THOO
BEIIICH, TPEIMETOB UCTIY. Y OTBETUMKA JTaHHOW BemM He okaszanoch. CormacHo cr. 171 AIIK
P® npu mnpucyxaeHuu UMyLIecTBA apOUTPaKHBI CyJl yKa3blBaeT KaKk HaWMEHOBaHHE
MOJUIEXKAIIET0 Mepeaadye MMYIIECTBA, MECTO HAXOXKJIECHMs, TaK U €ro cToumocTtb. [loatomy B
nopsiike, ycraHoBieHHOM cT. 324 AIIK P®, apOutpakHbIM CyJOM MOXET OBITh pa3pelicH
BONPOC 00 HM3MEHEHMH Ccrocoba U TOpsAAKa HCIOJIHEHHS pEIIeHUs, MPOMCXOAUT 3aMeHa
OCHOBHOTO CII0CO0a UCTIOJTHEHUS (haKyIbTaTUBHBIM;

- MOJHOTA pElIeHUs] apOUTPaKHOTO CyJa - pPEHIeHHE JOJKHO OBITh BBHIHECEHO IO BCEM
TpeOOBaHUAM, 3asBJICHHBIM HCTIIOM, JJOJDKHBI OBITH TaHBI OTBETHI Ha BCE BOIIPOCHI, B TOM YHCIIE
TOYHO ONPEEIEH pa3Mep NPUCYKIECHHOTO.

11.4. Conepxanue pemieHus apoOuTpaKHOTO Cyaa

Pemenne apOutpa)kHoro cyjga COCTOMT W3 BBOJHOM 4YacTH  (COOTBETCTBYET
MOJTOTOBUTEIILHON CTaauM 3acelaHus), OMHCATeNbHOW (MCCIEIOBAHUIO JOKA3aTENbCTB U
BBISICHGHUIO  OOCTOSITENIBCTB), MOTHUBHPOBOYHOM (CyA€OHBIM TIPEHUSIM W OKOHYAHHIO
pacCMOTpEHHsI J1e1a) U PE30TIOTUBHON (IPUHSIITHIO PEIICHHUS).

BBogHas yacTh pelieHusi I0JKHA COAEp)KaTh HAMMEHOBaHUE CyAeOHOro akTa, pelieHue,
yKazaHue Ha TO, 4YTO OH npuHAT uMeHeM Poccuiickoir @Penepauyuy, HAUMEHOBAHHE
apOUTpaXHOTO CyJa, NPHHSABIIEro penieHue (Ha3BaHue cyOwnekra PO wumm  Beicmero



Apoburpaxnoro Cyna P®, korna oH npyuHHMaeT pelIeHne o NepBOi MHCTAHLIMMU), COCTaB Cy/a
(pamunuu 1 UHUIMATIB CYJIei), HOMep Jelna, ATy ¥ MECTO MIPUHATHA PEelIeHUs (€Ciu 3acelaHue
IPOBOAMIIOCH C BBIE3ZIOM B JPYrod HaceleHHBbIH IMYHKT, YKa3bIBaeTCsi HAaUMEHOBAaHUE ATOTO
MyHKTa, a HE MecTa OQUIMAIBHOTO pPACIONOXKEHHs CyJa), MpeAMeT cropa (T.e. KpaTKoe
HauMEHOBaHUE TpeOOBaHU), HAUMEHOBAHUE JIMLI, yYAaCTBYIOIIUX B Jiesie, (PaMUINKU U MHULIAAJIbI
NPUCYTCTBOBABIIMX B 3aceJaHUM JHMI[ C YKa3aHHEM UX TMOJHOMOYHMM (HOMEpPOB W JaT
JIOBEPEHHOCTEH, OpJIepOB, MPUKA30B, KOHTPAKTOB, IIPOTOKOJIOB COOPAHUIL U T.II.).

B onmcarensHoi yacTH perieHus B KpaTkoi opMe yKa3bIBaIOTCS CYTh UCKOBBIX MJIM MHBIX
TpeOOBaHMIl, BO3PAKECHHM OTBETUYMKA, OOBSICHEHWH TPETHPUX M WHBIX JIMI, COJACp)KaHUE
3asIBJICHUN U XOAATalCTB, 3asBICHHBIX U PACCMOTPEHHBIX B XOJ€ CyleOHOro pa3duparenbCcTBa,
pe3ynbTaThl UX PACCMOTPEHHUS CYAOM C yKa3aHWEM IPUYMH, IO KOTOPHIM OHM YIOBIETBOPEHBI
WA OTKJIOHEHBI.

OCHOBHBIM Ha3HAY€HHEM MOTHBHPOBOUYHOM YaCTH PEIICHHUS SIBISETCS ONMHMCAHUE MOTUBOB
OPUHATUS PELICHUS, T.€. T€X apryMEHTOB, KOTOPbIE OOBSICHSIOT, OYEMY CYJl MPUHSIT UMEHHO
Takoe pereHne. MOTUBBI (MM IPUYMHBI) TPUHATHS PEUICHUsT OOBSICHSIIOTCS B TOW JIOTHIECKOM
MOCNIEA0BATEIHHOCTH, B KOTOPON MPUHUMANIOCHh pelieHre. B yacTHOCTH, B MOTHBHUPOBOYHOMN
YacTH yKa3bIBAIOTCSA:

1) ycraHoBieHHbIE (aKTUUECKHUE OOCTOSATENbCTBA, T.€. (PAKThI MaTEpHUATHLHO-IIPABOBOTO
NOpsZIKA, COCTABJISIONIME OCHOBY MPAaBOBBIX OTHOIIEHHWH CTOPOH M XapaKTepU3YIOIIUe HX B
nuHamuke. [loMuMO MatepuanbHO-TIPaBOBBIX (PAKTOB CyJ MOXET yKa3aThb B PEIIEHWH U Ha
npolueccyagbHble (akThl, HAIPUMEpP Kacaroluecs cyuiecTsa cnopa. MlHorna 6osblioe 3HaueHNe
JUTSL PACCMOTPEHHS JIela UMEeT YCTaHOBJICHHE IPABOBOTO CTaTyca CTOPOHBI (Hampumep, oonagan
JIM KUCTeI] NpaBaMu IOPUINYECKOro JIMIA, BCTyNasi B CIIOPHbIE OTHOILIEHUSI C OTBETUYMKOM). Ecin
Cyll CUMTAeT KaKHe-TO OOCTOSTEeNhCTBA HE YCTAHOBJICHHBIMH, B PEHICHUH JOJKHBI OBITh
00BSICHEHBI TPUUUHBIL, IO KOTOPBIM CYJ MPUIIET K TAKUM BBIBOJAM;

2) [oKa3aTeNnbCTBa, KOTOpPbIE JIETNIM B OCHOBY BBHIBOJIOB CyJa IO YCTaHOBICHUIO
0OCTOSTENILCTB, ¢ OOOCHOBAaHUEM CBOEH apryMEHTAllMH B MOJb3y WX NPUHATHS B OTHOLICHUU
JI0Ka3aTeNbCTB, JOBOJOB M BO3PAKEHUM JIMII, Y4acTBYIOUIMX B Jiele, KOTOpble CyJ OTBEpT,
YKa3bIBaIOTCS MPUYUHBI, 10 KOTOPHIM OHU HE MIPUHSTHI;

3) Te HOPMBI 3aKOHOB M HWHBIX HOPMATHBHBIX IIPaBOBBIX aKTOB, KOTOPBIMHU
PYKOBOJCTBOBAJICS CY[l IIPU NMPUHATUM pelieHus. Eciu B MOTUBUPOBOYHOM YacCTH PEILEHUS CyH
OTPaHUYUTCS OMUCAaHUEM (PAKTUUECKUX OOCTOATENbCTB U OLICHKOW J0Ka3aTeNbCTB, CBOMMU
BBIBOJIAMHU M apIyMEHTaMU B UX I0JIb3Y, PELIEHUE HE MOXKET CUMTATHCS MOTUBUPOBAaHHBIM. Eciin
Cyll HE MPUMEHWJ Kakue-ITM00 3aKOHbI W HMHbIe HOPMATHUBHBIE MPAaBOBbIE aKThl, HA KOTOPHIE
CCBUIAJINCH JIMLIA, YYacTBYIOLIME B JI€JI€, OH JIOJDKEH yKa3aTb MOTHBBI (IpU4MHBI) 3TOro. Ilpn
9TOM, JaXX€ YIOBIIETBOPSAS HCK, CyJ MOXET KBaIU(UIMPOBATH OTHOLIEHUS CTOPOH COBCEM
MHaye, 4YeM UCTEL.

BaxkHocTh yka3zaHusi B pEIIEHUH Ha 3aKOHbl M WHbIE HOPMATHBHbBIC INPABOBBIE AaKThI,
KOTOPBIMH PYyKOBOJICTBOBAJICA CyJ IPU NPUHATUU PELICHUS, MOATBEPKAAETCS €LIE U TEM, YTO
OTCYTCTBHE TaKOrO YyKa3aHHsl MOXET OBbITh pacUeHEHO CyAO0M aNeJUIIUOHHON WIn
KaCcCallMOHHOM MHCTAHLIUU KaK HEIPUMEHEHHME 3aKOHA, YTO SIBJISIETCSI OCHOBAHMEM ISl OTMEHBI
pemenus (4. 2 ct. 270 n 4. 2 cT. 288 AIIK PD).

B MOTHBMpPOBOUHOI 4YacTH pelIEHUs CyJ JOJDKEH apryMEHTHpPOBaTb CBOU BBIBOJBI,
Kacalollluecsi pacrpeesieHuss MexAy CTOpOHaMH CYJIEOHBIX pacxoJoB, obecreueHus
UCTIOJIHEHUS PEIIeHUs WM OTKa3a B 00ECIeUCHHUH, TOPSIKa UCTIOJHEHHS PEIICHHS, OTIMYHOTO
OT OOIICTIPUHSTOTO, U .

B cootBerctBuu € 4. 3 cT. 49 AIIK P® oTBeTuMk BIpaBe NMPU3HATH UCK MOJHOCTHIO WM
yacTuyHO. Ecnu mnpu3HaHue wHcKa BbIpakaeT [EHCTBUTENbHYIO BOJIO OTBETYHKA, HE
IIPOTUBOPEYUT 3aKOHY U HE HApYILIAET MPaBa U MHTEPECHI APYTHX JIUL, OHO IPUHUMAETCS CYJIOM,
a CTOPOHBI OCBOOOXKIAIOTCS OT JOKa3blBaHUs (PaKTHUECKHX 00CTOATENbCTB. B Takom ciydae
AIIK P® ocBoOoxgaer W Cyq OT HEOOXOAMMOCTH OOOCHOBAHHS PEIICHHS, KOTOPBIM HCK



YIOBJICTBOPSIETCS: B MOTUBUPOBOYHOM YaCTH PEIICHUS YKa3bIBACTCS TOJIBKO HA MPU3HAHUE UCKA
OTBETYUKOM U MPUHSATHE PU3HAHUS CYJIOM.

Pe3omoTBHAs YacTh pemeHus JODKHA COACPIKATh:

- BBIBOJBI 00 yIOBJIETBOPEHHUH WM OTKa3e B YIOBIETBOPEHUU IMOJTHOCTHIO MIIM B YaCTH
Ka)XJIOTO U3 3asBIICHHBIX TPEOOBAHMIA;

- YKa3aHHE Ha paclipe/ie]ieHHe MKy CTOPOHAMU CyIeOHBIX PACXOOB;

- CPOK U TIOPSIOK 00KAIIOBAaHHS PEIICHHS;

- MIPY TIOJIHOM HJIM YaCTUYHOM YJIOBJIETBOPEHUU MEPBOHAYAILHOTO U BCTPEUHOTO MCKOB -
JICHEeXKHAsi CyMMa, TIOJIe)KaNIas B3bICKAaHUIO B Pe3yJIbTaTe 3a4€Ta;

- B HEOOXOJIUMBIX CIIy4asiX - MOPSAIOK MCTOTHEHHS PEIICHUsS WM MEpbl IO 00eCIeYeHHIO
€r0 HCIIOJTHECHHSI.

B 3aBucumocTy OT BuAa CyJeOHOTO pelIeHusl B PE30TIOTHBHON YacTH yKa3bIBaeTcs (CT. CT.
171 - 175 AIIK P®) cnenytomee:

1) petieHue 0 B3bICKAHUU ACHEKHBIX CPEICTB U MPUCYKICHUH UMYIIIECTBA:

- TIPH yJIOBJIETBOPEHUH TPEOOBAaHUS O B3BICKAHWM JCHEKHBIX CPEICTB - OOIIME pazMep
MOJJICKAITNX B3BICKAHUIO JCHEKHBIX CYMM C pa3lieibHbIM OINpEACNEHUEM OCHOBHOM
3aJJ0JDKEHHOCTH, yOBITKOB, HEYCTONKY (IITpada, NeHel) u mpoIeHTOB;

- TIPU TPUCYKIECHUU HMYIIECTBa - HAUMEHOBAaHHE MMYIIECTBA, MOJUICKAIIETO Mepeaaye
UCTIly, €r0 CTOMMOCTh M MECTO HaxOXJeHus. J[aHHOe TpaBWIO JaeT BO3MOXHOCTh, MpPHU
OTCYTCTBHUH y JOJDKHHKA UMYIIECTBA B HATYpe, OMPEICNIUTh ero JeHCTBUTENbHYI0 CTOUMOCTD B
paMKax MCIIOJIHUTEIFHOTO TIPOU3BOJICTBA, TEM CAMbIM 00Jerdasi COBEPIICHHE UCTIOHUTEIBHBIX
JCUCTBUIA;

2) peuieHrWe O NPU3HAHUHM HE TOJICKAIIMM HCIOJIHEHUIO MCIIOJHUTEFHOTO WM MHOTO
JIOKYMEHTA!

- TIPH YAOBJIETBOPEHUH TPEOOBaHMUS OTHOCHTEIBHO CIIOpa O NMPU3HAHUM HE TOJUICKALTIM
UCTIOTHEHUIO UCTIOMTHUTENLHOTO WM UHOTO JOKYMEHTA, 0 KOTOPOMY B3BICKaHHE MPOU3BOIUTCS
B OeccriopHOM (0€3aKIIeNITHOM) MOPSIIKE, B TOM YHCIIe HA OCHOBAHWHU MCIIOJHUTEIILHON HAAIMUCH
HOTapuyca, - HAUIMEHOBaHUE, HOMEp, J1aTy BbIIAYU JIOKYMEHTa, HE MOJIIeKaIIero UCIIOIHEHUIO,
U JICHSXKHYIO CYMMY, HE TIOJJIeKAIIYI0 CITUCAHUIO;

3) penieHue 0 3aKII0YECHUN WK 00 M3MEHEHHUH JI0TOBOpa:

- TO CHOOpY, BO3HUKIIEMY TMIPH 3aKIIOYEHUH WIH W3MEHEHUW JOrOBOPa, - BBIBOJ
apOUTPaXKHOTO CyJa MO KaXI0My CIIOPHOMY YCIIOBHIO J10TOBODA;

- TIO CTIOPY O MOHYXJICHUHU 3aKIIOYHUThH JIOTOBOP - YCIOBHUS, Ha KOTOPBIX CTOPOHBI 00S3aHbI
3aKJIIOYUTH J0TOBOD;

4) petieHue, 00S3bIBAIOIIEE OTBETYUKA COBEPIIUTH ONPEACIICHHBIC TCHCTBHS:

- NpU TPUHATUU pELIEHUs, OOS3BIBAIOLIETO OTBETYMKA COBEPUIUTH OIpe/eICHHbIE
NEHCTBUS, HE CBS3aHHBIC CO B3BICKAHUEM JCHEKHBIX CPEJICTB WU C Mepenadyeil MMyIIecTBa,
apOUTPaXKHBIM CyJ - JUIO, 00sf3aHHOE COBEPUINTh 3TU ACHCTBHS, a TaKK€ MECTO U CPOK HX
cosepieHus. [Ipu 3TOM cyJ MOKET yKa3aTh PYKOBOIUTENSI OPTaHU3AINN WIIM HHOE JUIO (ecin
OTBETYUKOM SIBIISIETCS IOPUAMYECKOE JUI0), Ha KOTOPBIX BO3JIAaraeTcs HCIOJHEHHE TaKOro
pemienus. [Ipyn HEOOXOAMMOCTH CyJT MOKET YKa3aTh, YTO €CIM OTBETYMK HE MCIOIHUT PEIICHHE,
TO UCTEI] BIIpaBE COBEPILUTH COOTBETCTBYIOIIUE NEHCTBUS 3a CYET OTBETYMKA CO B3bICKAHUEM C
HETO HEOOXOAMMBIX PACXOOB;

- MpU TPUHATUU PEUICHHS, OOS3BIBAIOIIETO0 OpPraHU3alUIO0 COBEPUIUTH OIpPE/EICHHbBIE
NEHCTBUS, HE CBS3aHHBIC CO B3BICKAHMEM JICHEKHBIX CPEJICTB HIIM C Tepeaadyell MMyIIecTBa, -
PYKOBOJUTENb WM MHOE JIMIIO, HA KOTOPHIX BO3JIaraeTcs HMCIOJIHEHUE PELIEHUs, a TaKKe CPOK
UCTIOJTHEHUS;

- apOuTpaXKHBIM CyJI MOXET YyKa3aThb B PpEIIEHUH, YTO HCTEI[ BIpaBe OCYLIECTBUTH
COOTBETCTBYIOIIIME JCHCTBHSI 3a CUET OTBETUYMKA CO B3BICKAHUEM C HETO HEOOXOIMMBIX PacX0/I0B
B CJIy4ae, €CJIM OTBETUMK HE UCIIOJHUT PEIICHNE B TEUEHHE YCTaHOBJIEHHOTO CPOKa;

5) peleHue B MOJIb3y HECKOIBKUX UCTIIOB WM MPOTUB HECKOJIBKUX OTBETYMKOB:



- IpU TPUHATUM PELIEHUS B MOJb3y HECKOJBKMX HCTLOB - B KakOil 4acTu (1ojie) OHO
OTHOCHTCSI K K&KAOMY M3 HMX, WIM 4TO MpaBo TpeOoBaHUsA SABIsSETCS conuaapHbiM. Hampuwmep,
HECKOJIbKUMHM HCTIAMH MOXXET OBbITh MpPEABbsABIEH MWCK O TMPU3HAHUM IpaBa oOIel
COOCTBEHHOCTH Ha HMMYyIIecTBO. Eciau oHM TpeOylOT NMpHU3HAHUS 3a HUMH IIpaBa Ha OOIIyIO
JI0JIEBYIO0 COOCTBEHHOCTD, B PELICHUH YKa3bIBAETCS Pa3Mep JOJIU KaX10To (B MPOLIEHTaX, METpax
U TPOYUX €JMHHULAX), €CIIH K€ YJIOBJIETBOPSETCA UCK O NMPU3HAHMU IpaBa OOLIeH COBMECTHOU
COOCTBEHHOCTH, CY]l YKa3bIBaeT O COJIMIAPHOM XapaKTepe Mpasa;

- NpU OPUHATHM pEIIeHUs MPOTUB HECKOJBKUX OTBETYMKOB - B KaKod dYactu (noie)
KOKABbIH W3 OTBETUYMKOB JIOJDKEH BBIIOJHUTH pPEIIEHHWE, WIM O COJUAAPHOCTH HX
OTBETCTBEHHOCTH.

11.5. 3akoHHas cuia pemeHust apOuTpa)xHOro cyaa

3akoHHasg cuja CyIeOHOTO peHieHHsl - 3TO COBOKYIHOCTh €ro IPaBOBBIX CBOWCTB,
COCTOAIIUX B HCOIIPOBCPKUMOCTHU, UCKITFOUUTCIIBHOCTH, NPCIOJUITHAIIBHOCTH U UCITIOJTHUMOCTH.

HeonpoBep>kuMOoCTh - 3TO CBOWCTBO CyA€OHOTO PEIIEeHUs, B CUIIy KOTOPOTO OHO BCTYyMAaeT
B 3aKOHHYIO CHJTy 110 UCTE€UEHUH CPOKa Ha aneuIIluOHHOE 00KaloBaHueE.

Ecnu k xanobe npuinokeHo X0AaTaiicTBO O BOCCTAHOBIICHHUH MPOITYIIIEHHOTO CPOKa, TO CY/T
aHGJIJIHHI/IOHHOﬁ HWHCTAaHIOWH, NpPpHW HAJIWNYHUU YBAXKUTCILHBIX IMPHYUH, MOXCET BOCCTAaHOBUTH
MPOMYIIEHHBIH CPOK. B 3TOM ciyuae peleHue yTpauMBaeT CBOMCTBA 3aKOHHOM CHUJIBI U JIEJIO
IMPUHHUMACTCA K IPOU3BOJACTBY CYJI0OM aHeJ'IJ'IﬂIH/IOHHOI\/JI HUHCTAHIIUU.

Pemenus apoutpaxHoro cyna:

- HE BCTyNHBIIEE B 3aKOHHYIO CHJIy MOXET OBITh 00XKaJIOBaHO B apOWUTPaXKHBIH CyI
AneJISIUOHHON HHCTAHIUY;

- BCTYIMBLIEE B 3aKOHHYIO CHJIy, 3a MCKJIIOUEHHEM peleHus: Bpicuiero ApOuTpaskHOTO
Cyna P®, moxeT ObITh 005kaTOBaHO B apOUTPAXKHBIN Cy/1 KACCAIMOHHONW WHCTAHIIUH.

HUcknrounTenbHOCTh cyne6Horo pelicHrud O03Ha4acT HCAOMYCTUMOCTL BTOPHYHOI'O
oOpareHusi B apOMTPaKHBINA Cya C 3asBJICHHEM TEX K€ HMCKOBBIX TpPEOOBaHUM, Ha TOM K€
OCHOBaHWH, YTO W TPU MEPBOHAYAILHOM PACCMOTPEHHUH Jelia, CIOop MO KOTOPOMY pa3pelieH
BCTYNMBIIMM B 3aKOHHYIO CHIIy penieHueM. Bo3OyxkaeHue, pa3OupareabCTBO U paspelieHue
ap6I/ITpa)KHBIM CyIOoM JgJia 10 TOXIACCTBCHHOMY HCKY HC JOITYCKAarOTCH.

[IperoaguunanbHOCTh - CBOMCTBO PEILEHUS, B CUIY KOTOPOro (pakThl U MPaBOOTHOIICHHUS,
YCTAHOBJICHHBIC BCTYNMBIIMM B 3aKOHHYIO CHJy DPEIICHHEM apOUTPa)KHOTO CyJa, HE MOTYT
MOJIBEPTraThCs COMHEHHUIO U BTOPUYHOMY HCCJIEIOBAHUIO IPU PACCMOTPEHUHU APYroro nena, B
KOTOPOM yYaCTBYIOT T€ K€ JIUIIA.

HcnomuumMocTh penieHus apOUTPaXHOTO CyAa O3HA4aeT BO3MOXKHOCTb NMPUHYIUTEIBHOTO
€r0 OCYIIECTBIICHHUS.

OO0s13aTeIbHOCTD PELIEHUS - 3TO MPABUIIO, B CUIIYy KOTOPOIO pelieHre apOUTpaxHOTO CyJia
SABIISICTCSL  OO0sI3aTENBHBIM JUII BCEX TOCYAApPCTBEHHBIX OpIraHOB, OPraHOB YIPaBJICHUS,
JIOJDKHOCTHBIX JIMIL U TPaXKJaH U MOJJICKUT UCIIOTHEHUIO Ha BCell TeppuTopun PO <23>,

<23> KommeHTapuii K ApOHUTpa)kHOMY TIpOILECCYalbHOMY KoJekcy Poccwuiickoit
®eneparun / [Tox pea. I'.A. XKununa. M.: OOO "TK Ben6u", 2003.

Bcerynnenue B 3aKOHHYIO CHITY PEIICHUS:

- pelreHue apOWTPaXKHOTO CyJa TEepPBOM HMHCTAHIIMM BCTYIAeT B 3aKOHHYIO CHIIY IIO
HCTEUYECHUU MECSIYHOTO CPOKa CO JHS €r0 MPUHATHUS, €CIIM He ToJaHa anelyISIMOHHas Kanoba. B
ciy4yae TMoJavyd amneJUIAIMOHHON >KajoObl pEIIeHHE, €CIM OHO HE OTMEHEHO M HE W3MEHEHO,
BCTyMaeT B 3aKOHHYIO CHJIy CO JHS TIPUHATUS TIOCTAHOBJICHHUS apOUTPaKHOTO CcyJla
aneJISIIMOHHON MHCTAaHIINH;

- pemienus Briciiero Apoutpaxksoro Cyaa P® u pemenus no genam o0 ocrmapuBaHUU
HOPMAaTHUBHBIX MPABOBBIX AKTOB BCTYNAIOT B 3aKOHHYIO CHUJIY HEMEJJIEHHO MOCJIE UX MPUHSATHUS;



- pemieHne apOUTPaKHOTO CyAa 1O JIeny 00 oclapuBaHUM HOPMATHBHOTO MPABOBOTO aKTa
BCTYMAaeT B 3aKOHHYIO CHITy HEMEJIJICHHO TIOCTIe €T0 MPUHSTHS;

- peleHue Mo Aelly O NMPHUBICYCHHH K aIMUHUCTPATUBHOW OTBETCTBEHHOCTH BCTYIAET B
3aKOHHYIO CHJIy [0 HCTEUEHUHM JAECATH IHEH CcOo JHS €ro NpUHATHA, €CIM He IOJaHa
aleJUIIMOHHA JKa00a;

- pelieHre apOUTPaKHOTO CyJa MO JAeTy 00 OCMapHBaHUM PEHICHUS aIMUHUCTPATUBHOTO
OpraHa o NPHUBJICYCHUH K aJMUHHCTPATHBHOW OTBETCTBEHHOCTH BCTYTAET B 3aKOHHYIO CHITY TIO
UCTEUCHUH JIECATU JHEH CO JIHS ero MPUHATHS, €ClIM He TMOJjaHa aneJuIalIroHHas jkano0a;

- perIeHus apOUTPaKHOTO CyJIa IO JPYTHM JIeJIaM BCTYTAOT B 3aKOHHYIO CHITy B CPOKH U B
MOpsTKE, KOTOPbIE YCTAaHOBIICHBI (peiepalbHbIM 3aKOHOM.

[Topsimok ucnonuenus pereHuit ycranosieH cratbeid 182 ATIK PO.

Kak mpaBumno, cyneGHbIe pelieHus UCTIOTHSIIOTCS MOCTE BCTYIUICHHS B 3aKOHHYIO CHITY.
VYkazaHHas cTaThsl MPEIyCMaTPUBACT CIIy4ad, KOT/ia CyAeOHOE pEeIIeHHE HCIONHSAETCS A0 €ro
BCTYIUICHUS! B 3aKOHHYIO CUJIYy. VIHCTUTYT HEMEAJIEHHOTO HCIOIHEHHUS PEUICHUI UMEEeT OueHb
BakHOe 3HaueHue. CymiecTBYeT JBa BHJIAa HEMEUIEHHOTO WCIOJIHEHUS: 00s3aTelbHOe W
HeoO0s3aTebHOE.

OO0s3aTenpbHOE HEMEIUIEHHOE HCIONHEeHHe mnpexycMoTpeHo 4. 2 cr. 182 AIIK P®, B
COOTBETCTBUU C KOTOPOW cyi oOpaliaerT pelieHHe K HEMEIJICHHOMY HCIOJHEHHIO B CHITY
3aK0Ha, HE 00CyXaasi BOIIPOC O €ro 1e1ecoo0pa3HoCTH (peleHust apOuTpakHOTO Cy/la MO JeaM
00 ocrapuBaHHKM HEHOPMATHUBHBIX aKTOB OPTaHOB TOCYJapCTBEHHOH BIACTH, OPraHOB MECTHOTO
CaMOYTIPABJICHUS, UHBIX OPTaHOB, a TAKXE PEHICHHS 1O JejilaM 00 OCMapHBAHHH PENICHUN U
neicTBuil (0e31eiicTBIS) YKa3aHHBIX OPTaHOB).

Heo0Os3arensHoe ((hakynbTaTHBHOE) HEMEUICHHOE MCIIOJIHCHUE YCTAaHOBJICHO 4. 3 CT. 182
AIIK PO, cormacHo kKoTOpoii cya oOpallaeT pemieHue K HeMEIJICHHOMY HCIOJIHEHHIO, €ClU
BCJIEJICTBHE OCOOBIX OOCTOSITENBCTB 3aMEIJICHHE €ro HWCIOJHEHHUS MOXKET MPHUBECTH K
3HAYUTENBHOMY YyIIepOy AJsl B3BICKATENS WM CIENaeT MCIOJIHEHHE PEIICHUS HEBO3MOXKHBIM.
OO0s13aTeNBHBIM YCIIOBUEM B 3TOM CJIy4ae SBJISETCS 00ecTieueHrue UCTIIOM ITOBOPOTA UCIIOTHEHUS
pelieHus, TO €CTh MPHUBEACHHUS CTOPOH B IEPBOHAYAIBHOE IMOJIOXKEHHE B Cllydae OTMEHBI
pemienus (ct. 325 ATIK PO).

HememnienHoe wucronHeHuWe pemieHuss HEOOXOAUMMO OTJIWYaTh OT HEMEIJICHHOIO
BCTYIUICHUS perieHust B 3akoHHyto cuiy (cr. 180 AIIK P®). ObpamieHHOe K HEMEAJICHHOMY
WCIIOJIHEHHIO CYyJIeOHOE peIIeHHE MOXKET OBITh 00KaJOBAaHO B aNeIUIIIMOHHOM TOPSIKE;
BCTYNHBIIEE B 3aKOHHYIO CHIy CyAcOHOE pelieHne O0XayeTcsl TOJBKO B KacCallMOHHOM
nopsiake. Tak, pemeHus mo aejaam o0 OCIapuBaHUU HOPMATUBHBIX aKTOB BCTYMHAIOT B 3aKOHHYIO
CIJIy HEMEJJICHHO TIOCTIE UX MPUHATHUS H, CIEAOBATEIbHO, B ANCIUISIIIHOHHOM TOPSIKE HE MOTYT
OBITH 00’KAJIOBAHBI; PEIICHHs 00 OCTIapUBAaHUU HEHOPMATUBHBIX AKTOB MOTYT OBITh 00KaJIOBaHBI
B aNCJUISIIUOHHOM TIOPSAKE, HO UCTIOTHSIIOTCS HEMEIJICHHO TIOCTIE X TIPUHSATHS.

HememienHoe ucHonHEHHE pelIeHHs AOMyCKaeTcs MpU TMPEAOCTaBICHUU B3bICKaTelleM
oOecrieueHHss TOBOPOTAa WCIOJTHEHHsI Ha CIyd4aidi OTMEHBI pelIeHUs cylaa (BCTPEYHOTO
oOecrieyeHys) MMyTeM BHECEHHUS Ha JCTIO3UTHBIN cUeT apOUTPaKHOTO CcyJia JCHEKHBIX CPEACTB B
pasMepe IpUCYKISHHOW CYMMBI JIMOO TPE0CTaBICHHsI OAHKOBCKOW TapaHTUH, TOPYIUTEITHCTBA
VI MTHOTO (PMHAHCOBOTO 00ECIICUEHHUS Ha Ty K€ CyMMY.

Bompoc 006 oOpamieHnu pemieHdss K HEMEJICHHOMY WCIIOTHEHHUIO PAacCMaTpUBAeTCS B
cynebHoM 3acenanuu. JIuna, yuacTBYIOIIKE B Jiejie, U3BEIIAIOTCS O BpEMEHU U MeCTe CyJeOHOTO
3acelaHus, UX HEsBKA HE SIBISICTCS MPEIMATCTBUEM JJISl pa3pellieHus BOMpPOoca O HEMEIJICHHOM
WCIIOJTHEHUH peIIeHUs apOuTpaKHOTO Ccya.

[To pesymbpraraM paccMOTpEHHUs BOMpoca 00 OOpalleHWH peIIeHUs K HEeMEAJICHHOMY
WCITOJTHEHHUIO apOUTPaKHBIA CyJ] BRIHOCHUT ONpeiesieHrne, KOTOPOE MOKET ObITh 00KaJIOBAHO.

Komuu omnpeneneHus HampaBisSlOTCS IUIAM, YYacTBYIOIIMM B Jiele, HE TO3/IHEE
CJIETYIOIIETO JTHS TIOCTIE THS €r0 BHIHECEHUS.



Ompenenenue 00 oOpalleHUH peEHIeHUS K HEMEIJIEHHOMY HCIOJHEHUIO TOJJICKHUT
HEMeAJIeHHOMY ucrnonHeHuto. (OO0kanoBaHHME OMpeneleHuss He MPUOCTAHABIMBAET €ro
HUCIIOJIHCHUSL.

11.6. McnipaBiieHne HETOCTATKOB PEIICHUS apOUTPaKHOTO Cyaa

[To obmemy npaBuiy apOUTpaKHBIM CYJ, BHIHECIITUN PEIICHHE, HE BIPAaBE U3MEHUTH €T0
coJepkaHue. YCTpaHeHHE OLIMOOK B BBIHECEHHOM U OIJIALIEHHOM pEIIEHUH MOXKET
IPOU3BOJUTHCS TOJBKO BBIIIECTOALIMMH apOUTpaxHbIMU cynaMu. I[IpaBo wucnpaBieHus
COOCTBEHHBIX OIIMOOK U MPOOEIOB, CBA3aHHBIX C HEAOCTATOUHBIM HCCIIEIOBAHUEM MaTepUaoB
nena, y apOuTpa)xHOTO CyZia COXPaHSAETCs /IO OTJIAIICHUS PEIICHUSI.

CrniocoObl ycTpaHEeHUs! HEJOCTATKOB PELLICHUS:

- BbIHECEHHE JIONOIHUTENbHOTO pemieHus (cT. 178 AIIK PO);

- pa3bsCHEHHE pelIeHus apouTpaxkHoro cyaa (4. 4. 1, 2 ct. 179 AIIK PO);

- ICTIpaBJICHUE OIMCOK, ONEYaTOK U apupmeTndeckux omuoOok (4. 3 ct. 179 AIIK PD).

ApOuTpaxHbIil CyJ, NPUHSABLIMHA pEelIeHUe, 10 BCTYIUICHHs TOTO pelIeHHs] B 3aKOHHYIO
CUJIy TI0 CBOEM MHMIIMATUBE WJIM MO 3asBICHUIO JIMIA, YYACTBYIOLIETO B JI€JI€, BIPaBE NPUHATH
JIOMIOJTHUTEBHOE pEIlIeHUEe B CIIydae, eCiu:

- 0 KakoMy-Tu0O TpeOOBaHUIO, B OTHOIIEHWU KOTOPOIO JIMIA, YYacCTBYIOIIME B JEIIE,
NpeCTaBUIN J0Ka3aTeNbCTBA, CY10M HE ObUIO MPUHATO PELICHUE;

- Cy, pa3pellirB BOIIPOC O MpaBe, HE yKa3al B PELICHUH pa3Mep NPUCYKIEHHOW EHEKHON
CYMMBI, MOAJIEXallee Iepefade HMYILIECTBO WIM HE yKa3al AEHCTBUsS, KOTOpble 00s3aH
COBEPUINTH OTBETUHK;

- CyJIOM He pa3pelleH BOIPOC O CyAeOHBIX PacXoaax.

Bonpoc o npuHATHN apOUTpa’)kHBIM CYJIOM JONOJHUTEIBHOTO PELIEHUs pa3pelaeTcs B
cyneOHoM 3acenaHuu. Jluna, ydacTByIOIIUE B Ieje, U3BEUIAI0TCA O BPEMEHH M MeCTe CyAe0HOro
3ace/laHus, X HEABKA HE MPEMSTCTBYET PACCMOTPEHUIO BOIIPOCA O IPUHATUHU JOTIOJIHUTEIBHOIO
peleHws.

B cnyuae oTkasza B IpUHATHH JONOJIHUTEIBLHOTO PEIIEHNS BBIHOCUTCS ONPEACICHUE.

JlooTHUTENBHOE PEIICHHE apOUTPaKHOTO CyJla M OmpeaesieHne apOuTpakHOro cyaa o0
OTKa3€ B MPUHATHH JOMOJHUTEIHHOTO PEIICHUS MOTYT OBITh 00>KaJIOBaHBI.

B ciyuae HesicHOCTM pelleHHs apOMTpaKHBI CyJ BIpPaBE Pa3bsICHUTh pelleHue 0e3
U3MEHEHHUS €r0 CO/ICpKaHMs 110 3asiBIICHUIO JIMLA, YYACTBYIOIIETO B Jieje, Cy1e0HOro mpucTaBa-
UCTIOJIHUTEIS, IPYTHX MCIIOJIHSIOMIMX pellleHre apOuTpakKHOTO Cy1a OpraHa, OpraHu3aLuy.

Pa3bscHeHne pelieHus JOMyCKaeTcs, €CIM OHO HE NPUBEICHO B MCIIOJIHEHUE U HE UCTEK
CPOK, B TE€4E€HUE KOTOPOTO PELIEHUE MOXKET ObITh IPUHYAUTEIIBHO UCIIOIHEHO.

ApOuTpaXHbIi CyJ BIpaBE HUCIPABUTH JOMYIIEHHBIC B PELICHUM OIUCKH, OMEYATKH U
apudMeTHYECKHe OMMOKA 0e3 M3MEHEHHsI €r0 COJEpXKaHHUs 10 CBOSH WHUIMATUBE WIH TI0
3agBICHUIO JIMIIA, YYACTBYIOIIETO B Jeje, CyJIeOHOro MpHCTaBa-UCIOMHUTENS, APyTUX
UCTIOJIHAIOLINX PELIeHne apOUTPaKHOTO CyJja OpraHa, OpraHU3alyH.

ITo BompocaM pa3bsCHEHHS PELICHHS, UCTIPABJICHUS OMUCOK, OMEYaTOK, apH(PMETHUECKUX
OLIMOOK apOUTPaKHBIN CyJl BBIHOCUT OIIPEICIIEHUE B IECATUIHEBHBII CPOK CO IHS NOCTYIJIEHUS
3asBICHHS B CyJl, KOTOPOE B COOTBETCTBHH C 4. 4 cT. 179 AIIK PD mosxeT ObITh 00:kajI0BaHO.

11.7. Onpenenenust apOUTPa)KHOTO CyJa, UX NOHSATHE, BUMBI,
3aKOHHAsI CHJIa

Ompenenennst apOUTPasKHOTO CyJia - 3TO CyJeOHBIE aKThl, KOTOPBIMU MOTYT O(QOPMIIATHCS
pe3yabTaThl pa3pelieHust apOUTPaKHBIM CYZOM BOIPOCOB Ha JIOOOM 3Tane apOUTPakKHOTO
nporecca.

OCHOBHOE OTJIMYHE ONpEACTCHUN OT pEIICHUil - B ONpeJeNeHUsIX He JaeTcs OTBETa I0
CYIIECTBY 3asIBICHHBIX TPEOOBAHHH.



OnpeneneHus KIACCUPUITUPYIOT IO Pa3TUIHBIM KPUTEPHSIM.

ITo conmeprkaHHIO BBIICIISIFOT:

- TIOJTOTOBHUTEIBHBIC OINpEACNeHUS (3TO ONpPEICIICHHS O TPUHSATHU 3asBJICHUS K
MIPOM3BOJICTBY, O MOJTOTOBKE JIe)ia K MPOU3BOJICTBY, UCTPEOOBAHHUH JJOKA3aTEIbCTB U T.1.). Llenb
- CO3JITaHUE HEOOXOIUMBIX YCIIOBUH JIJIS 3alIUTH HAPYIICHHOTO HITM OCITOPEHHOTO MPaBa;

- TpecekaresbHble (TPErpaKIaroIInue) ONPEACICHUsS - T€, KOTOPbIC TPEHSITCTBYIOT
BO30YXICHHIO Jiesia (00 0TKa3e B MPUHITHH 3asBICHUS WM 5KaJI00bI, O BO3BPAIIICHUH 3asBJICHUS
VI JKaJIOOBI U T.J1.);

- TUCIUTUIMHUPYIOIIUE ONpeaeNieHus (0 CyaeOHbIX mrpadax);

- 3aBepmiaroliye  (3aKIIOYUTEIBHBIC) ONPEICIICHUS - KOTOPBIMH  3aBEpIIACTCSI
MIPOU3BOCTBO O JIeTy (00 OCTaBICHUH HCKa 0€3 pacCMOTPEHHUS, O MPEKPAIEHUN MPOU3BOJICTBA
o JIeNy | JIp.);

- OIpeAeNieHUs IO TIOBOJY BBIHECEHHOTO CYJIOM pemeHUs (0 pa3bICHCHWU PEIICHUS,
UCTIPABJICHUU B HEM OITUCOK U T.I1.);

- CBSI3aHHBIC C WCIOJHCHHEM pEIIeHUs (O MOBOPOTE WCIOJNHEHHS, O BbIIade TyOiauKaTta
UCTIOJTHUTEIILHOTO JINCTA H T.1I.);

- OIpeACNICHUS IO 3asBIICHUSAM O MEPECMOTPE CYJICOHBIX aKTOB MO BHOBH OTKPBIBITUMCS
00CTOSITEIILCTBAM.

[To cyObekTaM, MPUHUMAOIIAM OTIPEIACIICHUS:

- IPUHUMAECMBbIE CTUHOITMYHO;

- MPUHUMACMBbIE KOJIIETHATHHO.

ITo dhopme onpenencHus:

- BBIHOCHMBIE B BUJIC OT/ICITHHOTO aKTa;

- IPOTOKOJIbHBIC OTIPEICIICHUSI.

[To mopsiiKy BEIHECCHUST OTIPE/ICIICHHUS

- BBIHOCHMBIC B COBEIIATEILHON KOMHATE,

- BBIHOCHMBIE 0€3 yJalleHus] B COBEIIATEIIbHYIO0 KOMHATY.

[To mopsiaKy 00kamOBaHUs OMPEICIICHHS:

- IO/IeXKAIIME 00KATIOBAaHUIO OTJEIBHO OT CY/IeOHOTO aKTa;

- HE TIOJIE)KAIINE TAKOMY 00KaIIOBaHHIO.

Omnpenenenre BEIHOCUTCS apOUTPaXKHBIM CYJIOM B IIUCBMEHHOH (opme.

[TpoTokoNBEHOE OMpeneneHne OOBABISCTCS YCTHO M 3aHOCHTCS B MPOTOKOJN CyIEeOHOTO
3acenaHusl.

B onpenenennn momkHbI ObITH YKa3aHsl (cT. 185 ATIK PD):

- laTa ¥ MECTO BBIHECEHHUS OIIPEICTICHIS;

- HaMMEHOBaHWE apOUTPAXHOTO CyJa, COCTaB Cyda, (GaMuinms IJMIa, KOTOPOE BEIO
MPOTOKOJ CYJeOHOTO 3aceaHus;

- HAUMCHOBAHHE U HOMEP JIea;

- HAMMEHOBAHWSI JIUII, YYaCTBYIOIUX B JIEJNIC;

- BOTIPOC, IO KOTOPOMY BBIHOCHTCSI OIIPE/ICIICHUE;

- MOTHUBBI, 10 KOTOPBIM apOUTPaKHBIM CyJ TpPHUIIET K CBOMM BBIBOAAM, MPHUHSIT WU
OTKJIOHWJI JIOBOJIBI JIHII, YYAaCTBYIOIIUX B JIeJi€, CO CCBUIKOM Ha 3aKOHBI M WHBIC HOPMATHUBHBIC
MIPABOBHIE AKTHI;

- BBIBOJI 110 pe3yJIbTaTaM PACCMOTPEHUS CYJIOM BOIIPOCA;

- TIOPSIIOK ¥ CPOK 00XKAIOBAHUS OIIPEICTICHHUS.

B npoTokoapHOM OmpefeNieHHH TOJHKHBI OBITh YKa3aHbl BOIPOC, IO KOTOPOMY BBIHOCHTCS
ompesieNieHue, MOTHBBI, TI0O KOTOPBIM CYJI TIPUIIENT K CBOMM BBIBOJAM, U BBIBOJ 10 pe3yIbTaTaM
paccMOTpEHHsI BOIPOCa.

Komuu omnpeneneHusi, BRBIHECEHHOTO B BUJE OTACIBLHOTO CyAcOHOTO aKTa, B MATHUIHEBHBIN
CPOK CO JIHSI BBIHECCHUS OTPEACTICHHSI, HAIIPABIISIOTCS JIIIAM, YYaCTBYIOIIUM B JIeJe, U IPYTHM
3aMHTEPECOBAHHBIM JIMIIAM 3aKa3HBIM MMHUCHMOM C YBEAOMJICHHEM O BPYYCHHU WU BPYUYalOTCS
UM TI0/T PACITUCKY.



Omnpenenenre, BBIHECEHHOE apOUTPAXKHBIM CYJIOM, UCIIOJNHSACTCS HEMEIJICHHO, €CIIM HHOE
He ycraHoBieHO AITK P® unu apOuTpakHbIM CyIOM.

Onpenenenre apOUTPAKHOTO CyJla MOKET OBITH 00KaJIOBaHO OTIEIBHO OT 00KAJTIOBaHUS
CyZIecOHOTO aKTa, KOTOPBHIM 3aKaHYHMBACTCSI PACCMOTPEHHE JIeJia 110 CYIIECTBY, B CIydasiX, €CIIH:

- 3aKOHOM TIPEyCMOTPEHO 00KAIOBAaHHUE ATOTO OMPECIICHHS,

- OTIpe/ieICHUE TPETSITCTBYET AabHEUIIIEMY JIBUKCHUIO JIeTa.

XKanoba Ha ompeneneHre MOXKET OBITh MOJIaHA B CPOK, HE MPEBBIMIAIONINA MeCsIa co JTHS
BBIHECCHHSI OTIPEICITICHHSI.

I'nasa 12. IPOU3BOACTBO 1O JEJIAM, BOBHUKAIOIIIUM U3 _
AIMUHHUCTPATUBHBIX 1 UHBIX ITYBJINYHBIX IPABOOTHOLEHUU

12.1. O61mas xapakTepucTHKa POU3BOICTBA IO JIejaM,
BO3HHUKAIOIINUM U3 aIMUHUCTPATUBHBIX U UHBIX ITyOIMYHBIX
PaBOOTHOLICHUH, B apOUTPaKHOM IIpOLIecce

ApOuTpakHble CyIbl pPacCMaTPUBAIOT BO3HHUKAIOIINE W3 aIMHUHHCTPATUBHBIX M WHBIX
myOJMYHBIX TPABOOTHOIICHUI JeNa.

1. O6 ocmnapuBaHUM HOPMATHBHBIX MPABOBBIX AKTOB, 3aTparuBaroIIMX IpaBa U 3aKOHHBIC
UHTEPECHl 3asgBUTENS B cpepe MpeAnpUHUMATENHCKON M WHOM IKOHOMUYECKOU AESITeNbHOCTH,
ecnu (enepaabHbIM 3aKOHOM MX PACCMOTPEHUE OTHECEHO K KOMIIETEHIIMH apOUTPaKHOTO CyJa
(rn. 23 AIIK POD).

2. O6 ocnapuBaHMM HEHOPMATUBHBIX MPABOBBIX aKTOB OPIaHOB I'OCYJIaPCTBEHHOM BJIACTU
P®, opranoB rocyaapcTBeHHO BiacTu cyObekToB P®D, opraHoB MECTHOrO caMOYIpaBJICHHUS,
pemieHuid U JedcTBUM  (Oe34€MCTBHS) TOCYAapCTBEHHBIX OPraHoB, OpPraHOB MECTHOTO
CaMOYIPAaBIICHUsI, UHBIX OPraHOB M JOJKHOCTHBIX JIMII, 3aTParvBarollMX IpaBa U 3aKOHHbIE
MHTEpECHI 3asBUTEINA B cepe MPeANPUHUMATEIBCKONW MM WHOW SKOHOMUYECKOH JesTeIbHOCTH
(rn. 24 AIIK PO).

3. OO0 agMUHHUCTPATUBHBIX MPABOHAPYIICHUSX, eclu (eaepaabHbIM 3aKOHOM HX
paccMOTpEeHHE OTHECEHO K KOMITETEHIINH apOuTpakHoro cyaa (1. 25 AIIK P®).

4. O B3bICKaHUU C OpraHu3aluil ¥ rpak/iaH, OCYIIECTBISIOIUX MPEATPUHUMATENBCKYIO U
MHYI0 SKOHOMHUYECKYIO JIeATENbHOCTh, 0053aTeNbHbBIX IJIATeXKEH, CaHKIUH, eciu deaepatbHbIM
3aKOHOM HE MPEyCMOTPEH MHOM NMOpsAI0K UX B3bicKaHus (T71. 26 AIIK P®).

Hpyrue nena, BBbITEKAalOIIME M3  QJAMUHUCTPATUBHBIX M HHBIX  MyOJIMYHBIX
NPaBOOTHOUICHUH, eciu (eaepalbHbIM 3aKOHOM HMX PAacCMOTPEHHE OTHECEHO K KOMIIETCHIIMU
apOUTpaXHOTO Cy1a.

IIpoueccyanbHbIN NOPSAAOK PACCMOTPEHUS NIEPEUHUCICHHBIX J€]1 yCTaHOBIIEH B pasnene 11
AIIK PO.

Boigenenne B AIIK P® mnpaBoBbIX HOpM, pEryaMpyrOIIMX IPOM3BOACTBO IO JENaM,
BBITEKAIOIIMM M3  QJMUHUCTPATUBHBIX W  HWHBIX MYOJIMYHBIX MPAaBOOTHOIICHWH, B
CaMOCTOSITENIbHBIN pa3/ies CBUAETENLCTBYET O TOSBICHUU B apOUTPaXHOM MpoIlecce HOBOTO
BUJa CYJIONPOM3BOJACTBA, HECMOTPS Ha TO YTO JAUCKYCCUS IO MpoOiieMe CyIIeCTBOBaHUS
CaMOCTOSITEJIbBHOIO MPOU3BOJACTBA IO JI€JlaM, BO3HUKAIONIUM M3 aJIMUHHMCTPATUBHBIX U HHBIX
nyOJMYHBIX TNPABOOTHOIIEHUHM, HApsAIy C MPOU3BOJACTBAMU - HCKOBBIM M OCOOBIM, YK€
JUTUTEIIbHOE BpeMs BeIeTcsl B Hayke rpaxaanckoro mnpoiecca. B AIIK P® 1992, 1995 rr. nuib
NEPEYUCISTUCH  TOJIBEJOMCTBEHHbIE apOUTPaXHOMY CyJy OTIENIbHbIE KaTeropuu Jel,
BBITEKAIOIIME M3 aJMUHUCTPATUBHBIX mpaBooTHomeHuit (cr. 22 AIIK P®). Dt npena
paccMaTpUBAIIUCH IO IPABUIIAM UCKOBOTO IPOU3BOJICTBA.

Bo30yxnenue aen JaHHOM KaTeropuu OCYIIECTBIISAETCS HE IMyTEeM IOAa4YH UCKa (MCKOBOTO
3asIBJICHUS ), a ITyTeM 00’KaJOBaHUs, T.€. MOJAa4YeH jKa00bl WM 3asBIICHUS.



Jluma, ydacTByIOIME B JIeJIaX, BOSHUKAOINX U3 aIMUHUCTPATHBHBIX M MHBIX ITyOIUIHBIX
IPaBOOTHOUIEHUH, UIMEHYIOTCS HE CTOPOHAMM, a 3asBUTENISAMH, JIMLAMH, MTOJAIOIIMMHU Kanoly,
JIMIIaMH, OTBEUYAIOIIMMHU TI0 JKa00e, 3aMHTePECOBAaHHBIMHE JIMIIAMHU.

IIpu paccMOTpeHHMM NIaHHOW KaTeropuu e, 110 MHEHUIO YYEHBIX, BBICTYNAIOIIUX 3a
CaMOCTOSITENIBHOCTh JAHHOTO BHJA CYAOIPOU3BOJCTBA, HE MOTYT HPHUMEHATHCS HEKOTOPbIE
KaTeropuu UCKOBOTO MTPOU3BOJICTBA: YBEIMUYCHHUE WM YMEHbIIIEHUE UCKOBBIX TpeOOBAaHUH, OTKa3
OT WCKa, MpU3HAaHUE HCKa, U3MEHEHHE TpeIMeTa MM OCHOBAHMS WCKa (BCTpe4Has »xayio0a).
3aKOHOM TPEAYCMOTPEHBl COKpPAILEHHBIE CPOKH pPACCMOTPEHHUs JEJ, BO3HMKAIOUIMX U3
aJMMHHUCTPATUBHBIX U MHBIX MyOJMYHBIX MpaBooTHOIIEHUH (4. 1 cT. 194, u. 1 ct. 200, u. 1 cr.
205, 4. 1 ct. 210, 9. 1 cT. 215 AIIK PD).

YperymupoBaHbl 0COOCHHOCTH CyIeOHOTO pa30MpaTeIbCTBA, IPUHITHS U OITyOJIMKOBAHUS
CyJeOHOro pereHus 1o jaenaM o0 ocrapvBaHUM HOPMATHBHBIX IPABOBBIX akTOB (CT. cT. 194 -
196 AIIK P®), cyneGHoro pa3dupareiabCcTBa M BHIHECEHUS PEIICHHs T10 JiejaM 00 OCrapruBaHUU
HEHOPMAaTHUBHBIX ITPABOBBIX aKTOB, PELICHUH, eiicTBUl (0e3eiicTBUs) OPraHOB U IOJIKHOCTHBIX
mun, (ct. cr. 200, 201 AIIK P®), paccMoTpeHus u paspelieHuss Ael O INPUBICUECHUU K
aIMHUHHUCTPATUBHON OTBETCTBEHHOCTH (CT. cT. 205, 206 AIIK P®), cynebHOro pa3duparenscTBa
U BBIHECEHMsI PELIEHUs MO JAejaM 00 OoclapHBaHUM pPELIECHUS aJMUHHCTPATUBHOTO OpraHa o
MPUBIICYCHUH K aMHUHUCTPATUBHONU OTBETCTBEHHOCTH (CT. cT. 210 - 211 AIIK P®), cynebHoro
PACCMOTPEHHMSI M pa3peIIeHus JeJT O B3bICKAaHUH 00sI3aTEIIBHBIX IJIATe)KEH U CaHKIHi (CT. cT. 215
- 216 AIIK PO).

B psane ciayuyaeB npu pacCMOTPEHHUU J1€1, BOSHUKAIOUIUNX M3 aJMUHUCTPATUBHBIX U MHBIX
nyOIMYHBIX MPABOOTHOLICHUN, NPUOPUTETHBIMU SIBISIOTCS HOPMBI (peepanbHbIX 3aKOHOB,
Harpumep Kozaekce Poccuiickoit @eaepanmu 00 aIMUHUCTPATUBHBIX ITPaBOHAPYLICHUAX (Haee -
KoAIl P®) (cr. 30.7 - mpu BBIHECEHHM pEUICHHs] MO JelaM 00 OCHapuBaHUU pPEIleHUs
aJMMHHUCTPATUBHOIO OpraHa O IPUBJICYEHUH K aIMUHUCTPATUBHON OTBETCTBEHHOCTH).

[IpaBuna o moxcyaHoCTH

3asBIeHUsT MO PAacCMATPUBAEMOI KaTeropuu JeN TOJaroTcs B apOUTpa)xHbBIM Cyx IO
00IIKM TpaBUiIaM MOACYIHOCTH, peaycMoTpeHHbIM ATIK P®, ecnu He ycTaHOBIIGHO ApyTOE.

OCOGBIG npaBujia MOACYAHOCTU YCTAHOBJICHBI IJId MOAa4Yu 3asBJICHUN O IMPUBJICYCHUHN K
aaMUHUCTpaTUBHON oTBeTcTBeHHOCTH (cT. 203 AIIK P®) m 00 ocnmapuBaHuu perieHus
aJIMUHUCTPATUBHOTO OpraHa O NMPUBJICYCHHM K aAMUHUCTPATHBHON OTBEeTCTBEHHOCTH (CT. 208

ATIK PO).

OCOOEHHOCTH TI0 JIOKA3bIBAHUIO O0CTOSATENBCTB, MTOCITYKUBIITHX
IJId TIPUHATUSA OCIIApUBACMOT'O aKTa, 3aKOHHOCTHU
OCTHIapUBAEMBbIX PEIICHUH, NeicTBUS (O0e3aeCTBY)
OpTraHOB roCyaapCTBa, J0JKHOCTHBIX JIUI]

B cooTBeTcTBUU C 3aKOHOM Takasi 00sS3aHHOCTh BO3JIaraeTcs Ha OPTaHbl U JIMIA, KOTOPbIS
MIPUHSIIN OCTIAPUBAEMBIN aKT, PEIICHUE, COBEPIITUIN NeUCTBUS (O€3ACHCTBI).

K ocobeHHOCTSIM paccMOTpeHUs: e, BO3HHUKAIOIIMX W3 aJIMUHUCTPATUBHBIX U HHBIX
nyOJMYHBIX TMPAaBOOTHOIICHUN, OTHOCHUTCS M MPENOCTaBIEHHAs CTOPOHAM BO3MOXHOCTH
yperyiaupoBaTh CIOp IyTEM 3aKIIFOUEHUS MHUPOBOTO COTJAINICHUS WM C HCIOJIIb30BaHUEM
IPYTUX TPUMHPUTETBHBIX mporeayp (ria. 15 AIIK P®), ecnm HE yCTaHOBIEHO WHOE
denepanbHBIM 3aKOHOM.

Takum o0pa3oMm, crneunduka MPOLECCYaTbHOTO PETyJIUPOBAHUS PACCMOTPEHUS U
paspenieHus e, BOSHUKAOIINX U3 aIMUHUCTPATUBHBIX U UHBIX MyOIMYHBIX MTPABOOTHOIICHUH,
3aKJIIOYaeTcsi B TOM, 4YTO OTH Jejla paccMaTpUBAIOTCA IO OOUIMM MpaBHJIaM HCKOBOTO
MPOU3BOJCTBA C UCIOIB30BAaHUEM AapOUTPaXKHOW TpoIecCyaabHOW (OPMBI, C Y4ETOM



MpolleCCyaIbHBIX OCOOCHHOCTEHM, KOTOphle YycTaHoBieHbl B pazgene I AIIK PO wu
0Cc00EHHOCTEH aIMMHUCTPATUBHOTO CYAONPOU3BOJCTBA, IpeaycMoTpeHHbIX B KOAIT P®.

K o6muM npaBuiaM HMCKOBOTO MPOU3BOJCTBA OTHOCATCS MpaBMiIa O MUCbMEHHOHN (opme
oOpamienus B cyn (ct. 125 AIIK P®), paccMoTpeHue Bompoca 0 NMPUHATUHU 3asiBICHUS (CT. CT.
128, 129 AIIK P®), mpaBwia OArOTOBKH Jieja K CyaeOHOMY pa3OMpaTenbCTBY W CyIeOHOTO
pazouparenbctBa (rin. 14, 19 AIIK P®), npaBuna npuHATUS pELICHUH H ONpeaeieHUui
apOutpaxknoro cyzaa (ri. 20, 21 AIIK P®), npaBuna npuocTaHoBiIEHHs IPOU3BOJCTBA IO JEITY
(rn. 16 ATIK P®), okoH4aHus MPOU3BOJICTBA M0 A€y 0e3 BeiHeceHus pemeHus (1. 17, 18 AIIK
POD).

12.2. Tlopsimok paccMOTpeHus JieJ 00 ocrapuBaHUU HOPMATUBHBIX
MPaBOBBIX aKTOB (CT. cT. 191 - 196 AIIK P®D)

[ToaBe1OMCTBEHHOCTH M MOJCYTHOCTh

CornacHo AeHCTBYIOLIEMY B HACTOSIIIEE BPEMs 3aKOHOAATENIbCTBY, MMOJO0XKEHUA 4. 3 cT. 191
AIIK PO orpannymBarOT KOMIETCHIIUIO apOUTPa)KHOTO CyJla B OTHOIICHUH PACCMOTPEHHS eI
00 ocrapyBaHUM HOPMATUBHBIX MPABOBBIX AKTOB MO MPEIMETHOMY MpHU3HaKy. JlaHHas cTaThs
MpeayCMaTpuBaeT, 4YTO apOUTPaKHBIM CyJ paccMaTpHBaeT HE BcCe Jela 00 ocnmapuBaHUU
HOPMATUBHBIX MPABOBBIX AaKTOB, OTHOCSIIUXCS K cdepe NpeanpuHUMATEIbCKOM U WHOU
SKOHOMHUYECKON JCATENIBHOCTH, a TOJIBKO T€ W3 HHUX, KOTOPbIE COOTBETCTBYIOIIUMU
denepanbHBIMU 3aKOHAMH MPSMO OTHECEHBI K KOMIIETEHIIMH apOUTPaXHOTO cyna (Hampumep,
npsimbie  cchuiku uMeroTcsi B HK P® u ®depepansHom 3akone "O rocynapcTBEHHOM
perynupoBaHuy Tapru(oB Ha SNMEKTPUUECKYIO0 U TEIUIOBYIO sHepruto B Poccuiickoit @eneparun”
U T.J.).

B cinywae ecnu B apOuTpaxHBIH CyJ TOCTYNHUT 3asBIEHHE, HE COOTBETCTBYIOIEE
YKa3aHHOMY BBIIIE KPUTEPUIO, TaKOE€ 3asBJICHUE TMOJICKUT BO3BPAIICHUIO 3asBUTEIIO
MPUMEHUTENBHO K OPSAKY, ycTaHOBIeHHOMY T1. 1 4. 1 cT. 129 AIIK P®. IIpu s3ToM npunsToe K
PAacCMOTPEHMIO JIETIO MOAJIEKUT IIPEKPALLEHUIO Ha ocHOBaHuM I1. 1 4. 1 ct. 150 AIIK PO®.

PaBHOBI/IIIHOCTI/I npeaIMETOB UCKa

[Ipu monmaue 3asBIEHUM B apOUTPaXKHBIA CyJ CIEAyeT YeTKO (hopMyIupoBaTh CBOU
TpeOoBaHUS MPUMEHHUTEIFHO K TOMY, KaKO€ PEeIIeHHE, C YIeTOM TpeOOBaHMH MPOLECCYaILHOTO
3aKOHOJATEIbCTBA, MOKET IMPUHSATH CYJ: MPU3HATh OCIIApUBACMbIil HOPMATUBHBIN MTPABOBON aKT
WIN OTJENbHBIC €r0 TOJIOKEHHS HE COOTBETCTBYIOIUIMMH HWHOMY HOPMAaTHBHOMY IPaBOBOMY
aKTy, UMEIoUEMy OOJIbUIYI0 IOPHIMYECKYI0 CHUIY, M HE JEHCTBYIOIIMMHU MOJHOCTBIO WIH B
9acTH.

3asgBUTEINIO MPU MOATOTOBKE 3asBJICHUS TaKkKe HEOOXOJMMO IO BO3MOKHOCTH 00Jiee 4EeTKO
OIIPEICTIUTECSL C TMPAaBOBOM MPUPOIOH OCHAPHBAEMOT0 aKTa, IOCKOJBKY OT 3TOTO 3aBHCUT
IpOIECCyabHBI MOPSIOK paccMoTpeHust nena. Ilpu 3ToM cieayer yduTBHIBaTh, YTO
HOPMaTHBHBIE IPABOBbIC aKTHl MOTYT YCTaHABINBATh 00I1€0013aTeIbHbIC IPABIIIA TIOBE/ICHHS B
OTHOIICHUM KaK KOHKPETHBIX JHIl (Hampumep, Tapudbl Ha TEIUIOBYIO M DIEKTPUYECKYIO
SHEPrui0  00s3aTeNbHBI IS  HEOTPAHWYEHHOTO  Kpyra HOTpeOuTeneil  KOHKPETHON
HHEProcHa0XKaIoUIe OpraHM3aluf), TaK M KOHKPETHBIX OOBEKTOB (Hampumep, MyOIUYHBIC
3eMENIbHBIE  CEPBHUTYTHI  INPEJOCTABISIIOT ~ INPABO  HEONPENEIEHHOMY KpYyry JIMIl Ha
COOTBETCTBYIOIIEE UCIIOIB30BAHNE 3€MEIILHOTO y4acTKa).

AIIK P® Ttaxxe mnpemycMaTpuBaeT, 4YTO 3asBJICHHE 00 OCIMApUBAHMH HOPMATUBHOTO
paBOBOIO aKTa, I[OMHMO TpeOOBaHMA O TMPU3HAHMKM HOPMATHBHOTO IPABOBOTO aKTa
HEJICHCTBYIONINM, TOJDKHO CO/IEPXKATh!

- HaMEHOBaHUE OpraHa TOCYJApCTBEHHOW BIJIACTH, OpraHa MECTHOTO CaMOYIIpaBIICHUS,
MHOTO OpraHa, JOJDKHOCTHOTO JIMIA, TPUHABIINX OCIIapUBAacMblli HOPMATHBHBIN ITPABOBOM aKT;



- Ha3BaHWe, HOMEp, ATy NPHUHATHSA, MCTOYHHK ONMYyOJWKOBAaHWS W WHBIC JaHHBIE 00
OCIIapUBaeMOM HOPMAaTHBHOM IIPABOBOM aKTE;

- IpaBa W 3aKOHHBIE UHTEPECHl 3asABUTENS, KOTOpPbIE, MO €ro MHEHMIO, HapyLIaroTCs
JTAHHBIM OCIIapUBAEMbIM aKTOM WJIM €T0 OT/AEIbHBIMU MOJOKEHUSIMU;

- Ha3BaHWE HOPMATHBHOTO IPABOBOTO aKTa, KOTOPBIH HMMEET OOJBIIYIO OPUIMYECKYIO
CHJly U Ha COOTBETCTBHE KOTOPOMY HAJICKUT MPOBEPUTh OCHAPUBAEMBbIH aKT MU €ro
ornensHble TonokeHust (ct. 193 AIIK P®). K 3asBnenHuto m0iKeH OBITh MPHIOKEH TEKCT
OCIIapUBaEMOr0 HOPMATHUBHOTO ITPABOBOTO AKTA.

BaxHo oTMETUTh, YTO MpPH OCMAPUBAHUU HOPMATUBHOTO IPABOBOIO aKTa CyJ HE BIIpaBe
IPUOCTAHOBUTH €T0 JeHCTBUE HAa MEPUOJI PACCMOTPEHUS JIea.

Oco0eHHOCTH Cy'6"beKTHOFO coCTaBa

B kadecTBe 3asBUTEINEH 1O JeIaM 00 OCTIAPMBAHUU HOPMATHBHOTO MPAaBOBOT'O aKTa MOTYT
BBICTYNIaTh HE TOJBKO IOPHUIMYECKUE JHIa JHUO00 (PU3UYECKHEe JUIA, OCYIIECTBISIONINE
NPEINPUHIUMATENBCKYIO JSSITEIbHOCTh 0€3 00pa30BaHUs OPUIAMYCCKOTO JIMIIA, HO M MHBIC JIUIIA.
B wactHOCTH, B CiTydasix, MpeyCMOTPEHHBIX (hefiepalbHbIM 3aKOHOM, a TaK)Ke B CHITY CT. CT. 52,
53 AIIK P® npokypop, rocy1apCTBEHHbBIC OPTaHbl, OPraHbl MECTHOTO CAMOYIIPABIICHHS 1 UHbBIE
Oopranel (B TOM YHCIICE U HE MMEIOIIUE CTaTyca IOPUIMYECKOTO JIMIA) BIpaBe 0oOpamatrbes ¢
WCKaMH WJIM 3asBJICHUSIMU B apOUTPAKHBIN CY] B 3aLIUTY MyOJUYHBIX HHTEPECOB.

B kauecTBe nuIa, y4acTBYIOIIETO B JEIe, TOJDKEH BBICTYIATh COOTBETCTBYIOIIUN OpraH
WIN JJOJDKHOCTHOE JIMIIO, IIPUHSIBILICE OCMIApUBaEeMblii HOPMATHUBHBIN MPABOBOI aKT (HE3aBUCUMO
OT HAJIMYMS WIH OTCYTCTBUS CTaTyca FOPUINICCKOTO JIUIA Y JAHHOTO OpPTaHa).

B ciydae ecnu mporenypa NMPUHITHS HOPMATUBHOTO MPABOBOIO aKTa MPEIyCMaTPUBAET
y4acTuC B IMPABOTBOPUCCKOM IMPOHCCCEC HECKOJBKUX OpPraHOB WJIM AOJDKHOCTHBIX JIMI, JAHHBIC
JWIa JOJDKHBI OBITh TIPUBJICYCHBI K YYacCTHIO B Jelie JIMOO B MOPSAKE IMPOIECCYabHOTO
coydacTusi, JMOO B KauecTBe TPETbUX JHIl (HampuMmep, KOrja JOKYMEHT MpPUHUMAeTcs
NPEJCTaBUTEIILHBIM OPraHOM BIJIACTH, a MOJIMCHIBACTCS TJaBOW OpraHa HCIIOJHUATEILHOU
BJIaCTU I/I6O HOpMaTHBHLIﬁ AKT NPUHUMACTCA HCCKOJIbKUMH OpPraHaMu BJIACTH COBMCCTHO HIIN
COTJIACOBBIBAETCS C KAKUM-JTMOO OpPTraHOM BJIACTH).

JleiicTByIOIIeE 3aKOHOMATENBCTBO TaKXKE MPEIyCMATPUBACT CIIy4au OO0SI3aTEIBHOTO
ydacTuss B CyJeOHOM 3acellaHMM OpPraHOB TOCYJapCTBEHHOW BiacTH (10  BOIpoOcam,
OTHOCAIIUMCA K HUX KOMHGTCHI_[I/II/I). B YaCTHOCTHU, ITO KaCACTCA AHTHMOHOIIOJBHBIX OPraHOB,
OpPraHOB, OCYIIECTBISIONIMX KOHTPOJbHBIE (YHKIMM Ha pBIHKE IIEHHBIX Oymar. Ecmm
OCIIapuBaCMbIC HOPMATHUBHLBIC MPABOBBIC AKTbl OTHOCATCA K COOTBCTCTBYIOH_[eﬁ TEMATUKE, TO
CYIy CJIelyeT YBEJOMUTh KOMIIETEHTHBIE TOCYAaPCTBEHHBIC OPTaHbl O BOBMOXKHOCTH MX yYacTHs
B JICTIC.

Oco0EHHOCTH NOKA3bIBAHUS

Bbpemst nokasesiBanusi. Ha opras, TOJKHOCTHOE JIMIIO, KOTOPBIE MPUHSIN aKT, BO3JIAraeTcs
00s13aHHOCTh  JIOKa3bIBaHUS ClEIyIOMMX (AaKTOB: COOTBETCTBHE OCHApHUBAEMOro akTa
denepaabHOMY KOHCTHTYIIMOHHOMY 3aKOHY, (hefepalbHOMY 3aKOHY M MHOMY HOPMAaTHBHOMY
IIPaBOBOMY aKTy, MMEIOIIMM OOJIbIIYI0 IOPUAMYECKYIO0 CHIIy; HajJu4he Yy opraHa Wid
JOJDKHOCTHOTO JIMLA HAJUIeXallUX MOJHOMOYMM Ha NPUHATHE ocrnapuBaeMoro akra (crt. 194
AIIK P®); o6cTosiTeILCTBA, TTOCTYKUBITHE OCHOBAHUEM JJISI IPUHSATHS aKTa.

3asBUTENb K€ JOJKEH JIOKa3aTh: HAJIMYUE HAPYIICHUS €ro MpaB U 3aKOHHBIX UHTEPECOB B
chepe nmpeanpUHUMATENHCKON 1 HHOW SKOHOMHYECKOU JESITEIIbHOCTH; HE3aKOHHOE BO3JIOKEHUE
Ha HEro Kakux-au0o 00s3aHHOCTEH MM CO3JaHUE APYTHX MPEISTCTBUN ISl OCYLIECTBICHHUS
MPEANMPUHUMATEIIBCKOW U MHOW AKOHOMUYECKOH aestenbHOCTH (cT. 192 AIIK PD).

Crnenyer OTMETUTD, UTO BaXKHBIM JJOKA3aTEJIbCTBOM IO JIeJIaM JJAHHOM KaTerOpHUH SIBISETCA
OQUIMANBHBI TEKCT OCMapUBaEMOr0 HOPMATHBHOIO IPABOBOTO aKTa, IOCKOJbKY TaKUM



JOKYMEHTOM MOYKHO TIOATBEPAUTH ayTEHTUYHOCTH OCIIAPHBAEMOTO aKTa (Kak IO COAEP’KaHMIO,
Tak u 1o opme).

OcobeHHoCTH Cy1e0HOTO pa30uparTenbCTBa
Y PE3OJIFOTUBHOM 4aCTH PELICHUS

Jlena 06 ocriapuBaHUM HOPMATUBHBIX MPABOBBIX aKTOB PACCMATPUBAIOTCS KOJUIETHAIHLHBIM
COCTaBOM cyJeil 0e3 ywacTusi apOUTpaKHBIX 3acefareniedl, B ABYXMECSYHBIH CpPOK CO JIHS
NOCTYIIJICHHUS 3asBJIeHUs B cy. [IpenBapuTensHoe 3ace1anue MPOBOANUTCS CyAbei eTMHOIMIHO.

[To nanHO¥ KaTeropuu Aen Cy[ BIpPaBe CaMOCTOSITENHHO JHOO MO XOAaTalHCTBY 3asBUTENs
00s513aTh TIPEICTaBUTENCH TOCYJAPCTBEHHBIX OPTraHOB, OPIaHOB MECTHOTO CaMOYIPABICHHS,
UHBIX OPraHOB, MOJDKHOCTHBIX JIMI], TMPHUHSBIIUX OCTApUBaEeMbIil akKT, SIBUThCS B CyneOHOE
3ace/laHue 71 1a4u OObSICHEHUH.

Cya mpu paccMOTpEHUM Jella He CBS3aH JOBOJAMH, COACPXKAIIUMUCSA B 3asBICHUU 00
OCTIapUBAaHUM HOPMATHUBHOTO IPABOBOTO aKTa, W TPOBEPSIET OCIAPHUBAEMOE IIOJOKECHUE B
noHOM oOwveme. JlaHHOE MOJOXKEHHE 3aKOHAa OOYCIOBJIICHO MyONWYHBIM XapaKTepoM CIopa.
Kpome Toro, mpuHuMasi pemeHue, cya T0JKEH Y4eCTh, YTO IPOBEPEHHOE OHAXKIBI TTOJI0KEHUE
HOPMATHUBHOTO MPABOBOTO aKTa HE MOXKET OBITh MPEIMETOM PAcCMOTpPEHUsl BHOBH (4. 7 cT. 194
AIIK P®), uro npeanonaraeT BCECTOPOHHIOIO OLIEHKY OOCTOATENbCTB JIEa.

C myOnuyHBIM — XapakTepoM  CHOpa CBS3aHO TaKkKe  CIENHaTbHOE  MPaBUIIO,
IpelyCMaTpUBAIOLIEE, YTO OTKA3 OT 3asBJICHHBIX TpeOoBaHUM (Ha J1I000H cTaguu Impolecca) He
MPENIATCTBYET PACCMOTPEHHIO JIeTa.

Cratps 195 AIIK P® npemgycmarpuBaet, 4To MO JiejaM pacCMaTPUBAEMON KaTETOPHUH CY
BIIPaBE MPUHATH OJHO U3 JIBYX BO3MOXKHBIX PEILICHUI: O MPU3HAHUU OCIIAPUBAEMOTr0 aKTa WU
OTIENBHBIX €r0 MOJOXEHHH COOTBETCTBYIOIIUMH HWHOMY HOPMAaTHBHOMY IIPaBOBOMY akTy,
UMEIoIIeMy OOJBIIYIO IOPUAMYECKYIO CHITy, TU00 O MPU3HAHUM OCIApHUBAEMOT0 HOPMATUBHOTO
IPaBOBOI0 aKTa WM OTAEIBHBIX €r0 MOJ0KEHUN HE COOTBETCTBYIOIIMMU HHOMY HOPMaTHBHOMY
IIPaBOBOMY aKTy, UMEIOIIEMY OOJIbLIYIO IOPUAMYECKYIO CHITY, U HE JEHCTBYIOIMMU MOJTHOCTHIO
WM B YaCTH.

HeB03MOXHOCTh MONOKHUTENLHOTO pa3pelieHus: Criopa B apOUTPakKHOM CyJie MOXKET ObITh
CBsI3aHa TAKXKE C OTCYTCTBUEM Yy 3asBUTENS MpaBa Ha oOpalieHue B Cy/.

CynebHas olleHKa OCTIapMBAEMOM MPAaBOBOM HOPMBI 10 JAHHOM KaTETOPHH JE]I HE MOXKET
HOCUTH a0CTPAaKTHOTO XapaKTepa, He CBSI3aHHOTO C HAPYIICHUEM 3aKOHHBIX IPaB U OXPaHIEMbIX
3aKOHOM HMHTEpPECOB 3asBHUTENS. JTO O3HAYAET, YTO MPU OTCYTCTBUHU JAHHBIX O MPUMEHEHUU
OCIIapUBaeMOM MPaBOBOIl HOPMBI B OTHOIICHUH 3asBUTEINIA Y MOCIEAHEr0 OTCYTCTBYET MPaBoO Ha
oOpareHue B apOUTpaXHBIM CyZl ¢ TpeOOBaHHEM 00 OCIApMBAHMH HOPMATHUBHOTO IMPABOBOTO
aKTa.

B oTHOmeHn# rocyaapcTBEHHBIX OPraHOB, OOpalalONINXCs ¢ TpeOOBaHUEM O MPU3HAHUU
HEJICHCTBYIOUIMM HOPMAaTHUBHOTO MPABOBOI0 aKTa, aHAJIOTUYHBIM BOIIPOC pa3pelieH CIeayIONUM
oOpa3zom. Ecnu opran, oOpaTuBLIMiCS C 3asBICHMEM, HE YKa3al B HEM, Kakue HMEHHO
nyOIMYHbIE HHTEPECH HApYIICHbI IPUHATHEM JAHHOTO aKTa, CyJ BIIpaBe MPHUHATH pelieHue oo
OTKa3e B YJIOBJIETBOpeHUH TpeboBanui (1. 7 nadopmarmornHoro nuckma BAC P® ot 13 aBrycra
2004 r. N 80 "O HEKOTOpBIX BONPOCAaX, BO3HUKAIOUIMX B CyIACOHOW MpPaKTUKE MpU
paccMOTpeHHH apOUTPaKHBIMU CyJaMH Jied 00 OClapiBaHWK HOPMATUBHBIX MPAaBOBBIX aKTOB").

Bo3MoskeH Takke OTKa3 B YAOBJIECTBOPEHHHM TpeOOBaHMI MO JenaM 00 oclapuBaHUU
HEJCUCTBYIONIMX HOPMATUBHBIX NPABOBBIX akTOB. K TakOBBIM MOXXHO OTHECTH aKThl, HE
BCTYIIMBIINE B 3aKOHHYIO CHJY, JEHCTBHE KOTOPBIX NPHUOCTAHOBJICHO, a TaKXe AaKThl,
yTpaTUBLINE CUITY (B CBSI3U C UCTEUEHHUEM CpPOKa JIEHCTBUS, OTMEHEHHbIE APYTUM aKTOM JHOO0 B
OPYTHX CIlydasxX YTpaTbl HOpUAUYECKOW Ccwuibl). [IpuunHa TPUHSATUS TAaKOTO pPEIIeHUs
AQHAJIOTMYHA CUTYalluu C OTCYTCTBHEM Yy 3asBHUTENS HApYIIEHHOTO IpaBa, IMOCKOJIbKY aKT, HE
UMEIOIUI IOPUMUECKON CHIIbI, HE MOXET HapyllaTh IpaBa M 3aKOHHbIE MHTEPECHl CyOBEKTOB
SKOHOMMYECKOH J1eATeIbHOCTH.



VckiroueHneM U3 3TOTO TpaBWIIa SBISIOTCS aKThl, IPU3HAHHBIC HEICHCTBYIOIINMH, yKe
paccMOTpEHHbIE B apOUTpakHOM cyJe. B ciyyae ecnu uMeercs BCTYNMBILEE B 3aKOHHYIO CHITY
pelieHre cyAa MO paHee PAacCMOTPEHHOMY JeNy, NPOBEPUBIIEE MO TEM K€ OCHOBAHUAM
COOTBETCTBUE OCIMAPHBAEMOI0 aKTa HWHOMY HOPMAaTHBHOMY IIPaBOBOMY aKTy, HMEIOIIEMY
OOJIBIITYIO FOPUIMYECKYIO CHITY, apOUTPaXKHBIN Cy/1 MpeKpaliaeT Mporu3BOCTBO 10 Aeny (4. 7 CT.
194 AIIK P®).

Pe3ontoTuBHAS YacTh peleHus Mo Aey J0JIKHA COAepKaTh:

1) HaMeHOBaHWE OpraHa WM JHIa, IPUHABIIMX OCIApUBAaEMBbI aKT; Ha3BaHUE, HOMED,
JaTy MPUHSTHS aKTa;

2) Ha3BaHHWE HOPMATHUBHOTO MPABOBOT0 aKTa, MMEIOIIETO OONBIIYI0 IOPUIUYECKYIO CHITY U
Ha COOTBETCTBHE KOTOPOMY IIPOBEPEH OCIIapUBAEMbIN aKT;

3) yka3aHMe Ha TMpU3HAHHWE OCMAPUBAEMOr0 aKTa COOTBETCTBYIOIIMM HOPMATHBHOMY
IPaBOBOMY aKTy, UMEIOIIEMY OOJBIIYI0 IOPUANYECKYIO CHITy, U Ha OTKa3 B yJIOBIIETBOPCHHUU
3asIBJICHHOTO TpeOOBaHMsI WM Ha TPU3HAHHME OCHApHUBAaeMOr0 akTa HE COOTBETCTBYIOIIUM
HOpPMaTUBHOMY IIpaBOBOMY aKTy, HMEIOIIEMYy OOJIbLIYI0O IOPUIUYECKYI0 CHIy, M HE
JEHCTBYIOIIMM MOTHOCTHIO WU B YACTH.

Pemenue, npunsiToe apOUTpaxKHBIM Cy/I0M, BCTYNAET B 3aKOHHYIO CHUJIy HEMEIJIEHHO I10CIIe
€ro IPUHATHUS.

3aKkOH TpeaycMaTpUBacT BO3JIOKEHHWE HA OpraH, NPUHSBIIMKA OCIApPUBAEMBIA akKT,
00s3aHHOCTH MO MPHUBEACHUIO aKTa B COOTBETCTBHME C 3aKOHOM WJIM WHBIM HOPMATHBHBIM
IIPABOBBIM aKTOM, UMEIOLIUM OOJBIIYIO FOPUINYECKYIO CHUITY.

B coorBerctBum co crateeit 196 AIIK P® BcrynuBiiee B 3aKOHHYIO CHILy pELICHUE
apOUTpaKHOTO cyAa MO Jeny o0 oclapvuBaHMM HOPMAaTHMBHOI'O MPABOBOIO aKTa HaIPaBIIAETCS
apOUTPaKHBIM CYJOM B O(QUIIMANbHBIE U3/IaHUS TOCYIaPCTBEHHBIX OPTraHOB, OPTraHOB MECTHOTO
CaMOYTIPaBJICHUS, WHBIX OPraHOB, B KOTOPBIX OBLI OMYyOJMKOBaH OCIIAPHBAEMBIA aKT, H
MOJIJICKUT HE3aMeNIUTEIbHOMY OMyOIMKOBAaHHUIO YKa3aHHBIMU U3/TAaHUSIMHU.

Pemenue apOutpakHoro cyia mo geny o0 ocrapuBaHUM HOPMATUBHOTO IPABOBOTO aKTa
nyonukyercs B "BectHuke Bricmiero Apoutpaxknoro Cyma Poccuiickort denepamuu" u npu
HEOOXOIMMOCTH B UHBIX M3/IaHUSX.

12.3. Tlopsimok paccMOTpeHHs IeT 00 OCrapUBaHUH HEHOPMATUBHBIX
MPaBOBBIX aKTOB, PEUICHU U ACHUCTBUH (0€31eHCTBYA)
rOCyAapCTBEHHBIX OPTaHOB, OPraHOB MECTHOTO CAaMOYTIPaBIICHUS,
WHBIX OPTaHOB, TOJDKHOCTHBIX JIUI]

JlaHHYIO KaTeTOPHIO 10 CBOEH 3HAYMMOCTH MOYKHO OTHECTH K OJHOW M3 HanboJiee BaXKHBIX
KaTeropuil e, paccMaTpuBaeMbIX apOUTpakHbIMU cygamMu. OO0 3TOM CBHUAETEIHCTBYET
YIOMUHAHUE yKa3aHHOTO crocoba cyneOHoi 3anmuThl B ¢T. 12 'K PO - 3ammura rpakaaHcKux
IpaB OCYIIECTBISETCS B TOM 4YHCIE IyTeM MPHU3HAHUS HEJACHCTBUTENBHBIM  aKTa
roCyAapCTBEHHOT'O OpraHa WM OpraHa MECTHOTO CaMOYITPABJICHUS.

CyneOHasi TpakTHKa IO YKa3aHHBIM JeaM, IO CYIIECTBY, OTPa)aeT CIOKUBIIYIOCS
MPAKTUKY pealu3alliid rocyJapCTBEHHBIMH OpraHaMH UM OpraHaMU MECTHOTO CaMOYIpPaBIJICHUS
CBOMX IMOJIHOMOYHH B cpepe npeanpuHuMaTeIbCKOH U MHOM SKOHOMHUYECKOW JeSITeTbHOCTH.

Jlena o0 ocnapuBaHUM 3aTparvBarolIMX IpaBa W 3aKOHHBIE WHTEpEChl JHUI[ B cdepe
NPEIMPUHUMATEIFCKOM W HHOH IKOHOMUYECKOW JEATEIHHOCTH HEHOPMATHUBHBIX IPABOBBIX
aKTOB, PEIICHWH W JelcTBHM (0e31elCTBHS) TOCYIapCTBEHHBIX OPraHOB, OPTaHOB MECTHOTO
CaMOYIPABIICHUS, WHBIX OPraHOB, IOJDKHOCTHBIX IIUI[, B TOM YHCIIE CyJACOHBIX MPHCTABOB-
UCIIOJTHUTENIEH, paccMaTpUBAIOTCS apOUTPaKHBIM CyJOM MO OOIIMM MpaBWJIaM HCKOBOTO
npou3BoACTBa, mpexycMorpeHHbIM AIIK P®, ¢ ocoOeHHOCTSMHU, yCTaHOBIEHHBIMH B Ti. 24
AIIK P® (4. 1 cr. 197). To ecth, 1o CymiecTBy, MoJ00HBIE JIeJla PACCMATPUBAIOTCS B TIOPSIKE
aIMHUHHUCTPATHUBHOTO  CyJONPOW3BOJACTBA, €CIM HHBIE TpaBuUia  aJIMHUHUCTPATUBHOTO
CyJOIIPOM3BOICTBA HE IPEIYCMOTPEHBI (heepabHbIM 3aKOHOM (4. 1 c1. 189 AIIK PD).



[ToaBe1OMCTBEHHOCTH M MOJCYTHOCTh

C Touku 3peHHs MOABEIOMCTBEHHOCTH CIIOPOB paccMaTpUBAaEMON KaTeropuu HE0OX0AUMO
YUUTBHIBaTh CyObEKTHBIN COCTAaB CIOPHBIX MPABOOTHOIIECHUH.

Tak, crates 33 AIIK P® yxka3piBaeT psj ciaydaeB, KOria Jejla pPacCMaTpUBAIOTCS
apOUTPaKHBIM CYZIOM HE3aBHCUMO OT TOTO, SIBJISIFOTCS JIM YYaCTHUKAMM NPABOOTHOILIEHUH, 13-3a
KOTOPbIX BO3HUKJIM CIOp WIM TpeOOBaHUE, IOPUAWYECKHE JIMLA, WHIUBUAYaJIbHBIE
OpeIIpUHUMATEIN UM UHbIE OPTaHU3alMY U TpaXiaHe (crennaabHas MoJBEIOMCTBEHHOCTb).

K Takum cinyyasiM 3aKkOH OTHOCHUT Jeja IO cropaM 00 OTKa3ze WM YKIOHEHUH OT
rOCyapCTBEHHOW PErucTpaluyl IOPUANYECKUX JIUL, WHAUBHUIYAIbHBIX MNpEAIpUHUMATENEH, a
TaK)K€ Jpyrue JAejla, BO3HUKAIOIIME IPU OCYILIECTBICHHUU MPEANPUHUMATEIBCKON W HMHOU
YKOHOMHYECKOU JAEATEIBHOCTH, B CIyYasiX, IPETyCMOTPEHHBIX (heaepabHbIM 3aKOHOM.

@enepanbHbli 3aKOH MpPeIyCMaTpUBAET, YTO MPAaBOM Ha O0XajlOBaHWE HEHOPMATUBHBIX
aKTOB I'OCYJJapCTBEHHBIX OPraHOB, OPraHOB MECTHOT'O CaMOYIIpaBJICHUs 00J1adat0T TaKKe:

1) mpoxkypop - eciu OCHapuUBaeMblil aKT 3aTparuBaeT IpaBa M 3aKOHHBIE HHTEPECHI
OpraHmM3alii W TpaxgaH B cdepe TNPEANPUHAMATSIBCKOW W HWHOM 3KOHOMHUYECKOU
nesreabHocTH (cT. 52 AIIK PO);

2) rpaxaaHe, OpraHM3alMd M WHbIE JIMIA BIpaBe OOpaTUThCS B apOUTPaXKHBIA Cya C
3asIBJICHHEM O NIPU3HAHUM HEACHCTBUTEIbHBIMA HEHOPMATUBHBIX IIPAaBOBBIX AKTOB, HE3aKOHHBIX
pelIeHui, MNPUHATBIX IIyTEM IMPSMOIO BOJICM3BSABICHUS TpaXJaH, PEIICHWM W JIEHCTBUMI
(Oe3neiicTBUSI) OpraHoB MECTHOTO CaMOYINpaBJI€HUs M JOJDKHOCTHBIX JIMII MECTHOTO
camoympasiieHus (ct. 78 denepanpHoro 3akoHa ot 6 oktsaopst 2003 r. N 131-®3 "O6 o6mmx
NPUHIMIIAX OpraHu3alul MECTHOTo camoytnpasienus B Poccuiickoit denepanun");

3) aHTUMOHONIOJBHBIE OpraHbl OOpalIAIOTCAs €  3asgBICHUAMH O IPU3HAHUU
HEJIEHCTBYIOUIMMHU JINOO HEJACHCTBUTENBHBIMU IOJHOCTBIO MM YAaCTUYHO MPOTHBOpEYAIUX
AHTUMOHOIOJIBHOMY 3aKOHOJATENbCTBY HOPMATHUBHBIX IPABOBBIX AKTOB WJIM HEHOPMAaTHUBHBIX
aKkTOB (pefiepabHBIX OPraHOB HCIOJIHMTENBHOM BIACTH, OPraHOB HCIOJIHMUTENBHOM BIAcTH
cyObekToB P®D, OpraHoB MeCTHOrO0 CaMOYMPABJICHUS, HHBIX OCYIIECTBISIONMX (YHKIMU
yKa3aHHBIX OPraHOB WIM OpraHM3alui, a TaKKe IOCYJapCTBEHHBIX BHEOIOIKETHBIX (DOHJIOB,
Hentpansnoro 6anka Poccuiickoit ®@eneparun (. 6 4. 1 cr. 23 DenepanibHOro 3akoHa OT 26
utoiisg 2006 . N 135-03 "O 3amuTte KOHKypeHIuu'");

4) HajoroBele OpraHsl ¢ TpeOOBaHMAMU O MPU3HAHUU PETUCTPALMU TPEINPUATUSL
HEICUCTBUTEIBHON - €CIIM HAapyLIAcTCs YCTAaHOBJICHHBIM NMOPSANOK CO3IAHMS IPEIIPHATHS WIN
yUpeauTeIbHbIE TOKYMEHTBl HE COOTBETCTBYIOT TpeOOBaHUSAM 3akoHoxaTenbcTBa (m. 11 cT. 7
3akona P® ot 21 mapra 1991 r. N 943-1 "O nanorossix opranax Poccuiickoit ®eneparun');

5) opraHsl MCIOJHUTEIHHON BIACTU MO PHIHKY LEHHBIX OyMmar - €Cii OHU BBICTYNAIOT B
3alIUTy TOCYJAPCTBEHHBIX M OOLIECTBEHHBIX MHTEPECOB M OXPAHSAEMBIX 3aKOHOM HHTEPECOB
uHBecTOpoB (cT. 14 dexnepanpHOro 3akoHa ot 5 mapta 1999 r. N 46-®3 "O 3amure npas u
3aKOHHBIX UHTEPECOB MHBECTOPOB Ha PhIHKE LIEHHbIX Oymar").

Bo Bcex uHBIX ciydasx cropsl 00 00)KaJOBaHMM HEHOPMATHUBHBIX IPAaBOBBIX AaKTOB
OpraHM3alysIMH, HE SBISIOIUMUCS IOPUAVYECKHMH JIMLIAMH, JODKHOCTHBIMU JIMIAMH U
rpakAaHaMH, HE HMMEIOIIMMM CTaTyca HHIAUBUAYAJIbHOIO MpPEINPUHMMATENS, HE IOAJIEXKAT
paccMOTpeHHI0 B apOuTpakHoM cyze. [Ipy BO3HMKHOBEHHMM IOJOOHOTO CIOpa 3asBUTEISIM
cleyeT oOpamaThCs B CyJ1 00Iei IOpUCAUKIINY.

B cinyuae ecniu B apOMTpakHbIM CyJq NOCTYNMJIO 3asBIEHUE, HE COOTBETCTBYIOILEE
YKa3aHHBIM BBIILIE€ KPUTEPHSIM, TAKOE JIEJ0 MOAJIEKUT MPEKPAIICHNIO HA OCHOBAaHUM 1. 1 4. 1 CT.
150 AIIK P®.

[To BompocaMm MOACYIHOCTH 3asBUTENb JOJDKEH YUYUTBIBATh, YTO Jefla 00 OCMapUBaHUU
HEHOPMATHBHBIX TpaBoBbIX akTOB IIpesupenta PP, Coera dexnepamuu u ['ocynapcTBeHHOM
Hdymer @enepanbHoro CoOpanusi PO, IlpaBurensctBa PD, HEe COOTBETCTBYIOIIMX 3aKOHY H
3aTparuBaloIUX MpaBa M 3aKOHHbIE MHTEPECHI 3asBUTENS B cepe MpeArpUHUMATEIbCKOW U



MHOW DSKOHOMHYECKOW JesATeNbHOCTH, paccmaTtpuBaiorcss BAC P® kak cynom nepBoit
MHCTAHLINH.

[lo nenam naHHOW KaTeropuu BO3MOXHA TaKXKe Iepefada Jejlia U3 0JHOro apoUTPakHOTO
cyla B JApYyroi, ecinu o0e CTOPOHBI 3asBHWJIM XOJATaliCTBO O PACCMOTPEHUU JeNla 10 MECTY
HaXOXJIeHUsI OOJIBIIMHCTBA JT0KA3aTeNbCTB (1. 2 4. 2 cT. 39 ATIK P®D).

Bo3moxHbIE BapHaHThI IpeaAMeTa TpeOoBaHUI

B mensx mnpaBwiIbHOW (OPMYIHPOBKH 3asBISEMBIX TpPeOOBaHMI HEOOXOIUMO HMETh
IIPEJCTaBICHUE O PA3IMUYUAX MEXKy HCHOPMATUBHBIM IIPABOBBIM aKTOM, PELLIEHUEM, IEHCTBUEM
U 0e371efiCTBUEM IOCyAApCTBEHHOIO OpraHa, OpraHa MECTHOTO CaMOYIIPaBJICHUS, MHBIX OPIaHOB
Y JIOJDKHOCTHBIX JIMII.

OOmmiM a7 BceX YKa3aHHBIX AaKTOB, PEMICHWA ©  JCHCTBUHA  SBISIETCS WX
NepCOHN(UIIMPOBAHHBIN XapaKkTep U CBA3b C pealn3alreil BIACTHBIX OTHOMOYHIA.

Pa3znuuus B nepByto odepenb HEOOXOAUMO MPOBECTU MEXKIAY HEHOPMATHBHBIM MPaBOBBIM
aKTOM M PEIICHUEM.

[lo namemy MHeHHIO, pelieHus, ynoMuHaemble B 1. 24 AIIK P®, B ormiuuume ot
HEHOPMAaTUBHBIX IPAaBOBBIX AKTOB MMEIOT MPOLEAYPHBIM XapakTep [0 OTHOLICHUIO K
MaTepUaIbHO-IPABOBOMY  00S3aT€lIbCTBY,  BO3HUKIIEMY Ha  OCHOBAaHUM  IPUHATHUSA
HEHOPMAaTUBHOI'O IIPABOBOI'0O aKTa JM00 HA MHBIX MPEAYCMOTPEHHBIX 3aKOHOM OCHOBaHMSIX.

Tax, ecnu HamoroBoe 00s3aTE€IbCTBO BO3HUKIIO HA OCHOBAHUU MPUBJICUYEHUS K HAJIOrOBOM
OTBETCTBEHHOCTH, TO PEIICHUS O B3bICKAaHUM 3aJ0JDKEHHOCTH 3a CUET JEHEKHBIX CPEACTB WIH O
B3BICKAHUU 33JI0JDKEHHOCTH 3a CYET MHOIO MMYIIECTBA CJIEAyeT paccMaTpUBaThb B KayeCTBE
OpPOLIETYPHBIX ~ pEIIeHUH, OoO0ecleYnBaoMUX MPUHYAUTEIbHOE B3bICKAHWE  HAJIOTOBOM
3a/10JOKEHHOCTH.

Ecnu vcxoauTh M3 Takoro NMpHHLHMIA, TO NMPH (GOPMYJIHUPOBKE 3asiBISEMbIX TpeOOBaHUI
ClIelyeT Y4YUTHIBaTh XapakTep OCMAapuUBaeMOro axTa (MEepBUYHBIA WM IMPOU3BOJIHBIM,
MIPOLIC Ty PHBIN ).

Hanee, pemeHus OT JEHCTBUM MOKHO pasiudaTb, BO-IEPBBIX, [0 HAJIUYUIO
COOTBETCTBYIOIIUX PEKBU3UTOB (HAMMEHOBAaHUE, HAIMYHME IOCTAHOBJISIIOIIEH YacTH), BO-BTOPBIX,
1o coaepxanuio (0e3ycnoBHas peaan3anus BIaCTHBIX TOJIHOMOYHU).

Yro kacaercs neicTBUHM, TO HEOOXOAMMO YUYHUTHIBATh, YTO K HUM OTHOCHUTCS BCE, YTO HE
MOXET pacCMAaTpUBATBCS B KAayeCTBE HEHOPMATHUBHOIO IIPAaBOBOIO aKTa WM PELICHUS.
OcnapuBaeMble AEHCTBUS MOTYT ObITh O(OPMIIEHBI MUCBMEHHO JMOO HE UMETh MUCBMEHHOI'O
odopmiuenus. I B ToM U B APYroM cirydae JEHCTBUS MOXKHO OCIIOPUTH B apOUTPaKHOM Cye.
OpnHako B cwily cielu(UKU peanu3aluy aAMUHUCTPATUBHBIX [TOJHOMOYUHN AEHCTBUS BIACTHOIO
XapakTepa, Kak MpaBuio, oQOpMISAIOTCS MHcbMeHHO. K ocmapuBaeMbiM JEHCTBHSAM MOXKHO
OTHECTH, B YaCTHOCTH, TpeOOBaHHE 00 yIUIaTe HEJOMMKH, I'OCYJApCTBEHHYIO PErMCTPALUIO
MMYILECTBEHHBIX IpaB IOPUINYECKUX JIUI U UHIUBUAYAIbHBIX IIPEANPUHUMATENEH, HAJIO)KEHNE
apecTa Ha UIMyULIECTBO U T.[.

B ortHomenun oOxanmoBaHusi Oe3NEHCTBHUSA CIEQyeT YYecTb, YTO IIOCIETHEE MOMKET
COIIPOBOKIATHCSA U ONPEEICHHBIMU JEHCTBUAMU (HapuUMep, OTKa3 B BO3BpaTe IeperuiaThl 1o
HAJIOTy TpH 001eM Oe3/1eficTBUN - HEBO3BpaTe Hajora). B 3Toit cutyanun MO>KHO OCIIOPUTH Kak
IIEMCTBUA, TaK U Oe3/IeiicTBHE.

Kpowme Toro 6e3neiictBre MOXKHO OCIIOPUTH TOTJA, KOTJa 3aKOH WJIM MHOH HOPMAaTHUBHBIN
MPAaBOBOM aKT YCTaHABJIMBAET CPOK JJIsI COBEPUICHUS] JNEHCTBUU M YKa3aHHBIE JCHUCTBUS HE
COBEPILAIOTCS.

[TponieccyanbHOe 3aKOHOJATENBCTBO IMPEAyCMAaTpUBAET CHELMaIbHblE TpPeOOBaHHUA K
3agBICHUIO 00 OCMapWBaHUM HEHOPMATUBHBIX TIIPABOBBIX AaKTOB, PpEIICHUH U JEHCTBHMA
(Ge3neiicTBUS) rOCy 1apCTBEHHBIX OPraHOB, OPraHOB MECTHOI'O CAMOYIIPABJICHHSI, UHBIX OPraHoOB,
JOJKHOCTHBIX JIMLI.



Tak, cormacHo 4. 1 cr. 199 AIIK P®, momumo oOmux TpeOOBaHUI B 3asBICHUH JTOKHBI
ObITh yKa3aHbl: HaWMEHOBaHHE OpraHa WJIH JIHIA, KOTOpbIe MPHUHSIIA OCIAPUBAEMBINA aKT,
peleHre, COBEPIIWIIA OClapuBaeMble JeWCTBHs (Oe3leiicTBHe); Ha3BaHHWE, HOMEp, JaTa
NPUHATHSA OCTIApPUBAEMOT0 aKTa, PEIICHUs, BPeMsl COBEPILCHHUs ICHCTBHIA, MpaBa U 3aKOHHBIC
UHTEPECHI, KOTOPbIE, 10 MHEHHIO 3asBUTEJISI, HAPYIIAIOTCSI OCIIApPUBAEMbIM aKTOM, PELIEHUEM U
neiictBuem (0Oe3eHCTBUEM); 3aKOHBI M MHBIE HOPMATHUBHBIE MPABOBBIE aKThl, KOTOPBHIM, IO
MHEHHUIO 3asBUTENIA, HE COOTBETCTBYIOT OCIApUBA€Mblii aKT, peIIeHHEe U JeHUCTBUE
(Oe3neilicTBue); TpebOoBaHME 3asBUTENS O TMPU3HAHUM HEHOPMATHBHOTO TPABOBOTO akTa
HEJECWCTBUTEIBHBIM, PELICHUN U JeiicTBUi (0e31eCTBHSI) HE3aKOHHBIMH.

B cuny mpuBeAeHHBIX HOPM 3aKOHA B KaueCTBE 3aMHTEPECOBAHHOTO JIMIA B 3asBICHUU
HE0O0XO0MMO yKa3aTh OpraH WM JIMLO, IPUHSBIIEE OCIIapUBAEMBbIH aKT.

[Tpu 3TOM mpaBo BbIOOpA YbM ACHCTBUS WU aKThl OCIIAPUBATH (OpraHa WU JOKHOCTHOTO
JMIA) NPUHAJIEKUT 3aBUTEINIO.

Ananornunbii nmogxon uszioxkeH B n. 49 Ilocranosnenus Ilnenyma BAC P® or 28
¢despasig 2001 r. N 5 "O HekoTOpBIX Bompocax MpUMeHEeHHsI yacTu nepsoit Hanorosoro koaekca
Poccwuiickoit ®@enepanuu". CormacHo JaHHOMY IMYHKTY, NPUHUMAas K PacCMOTPEHUIO HUCKU
HAJIOTOIUIATENLITIMKOB 00 O0OKaloBaHWU JCHCTBUN  (O€34CHCTBUSA) JOHKHOCTHBIX — JIUIT
HAJIOTOBBIX OPTraHOB, CYJbl IOJDKHBI UCXOJUTh U3 TOTO, YTO B KAYECTBE OTBETYHKA MO TAKOMY
CIIOpPY HUCTEIl BIIpaBe yKa3aTh KaK KOHKPETHOE JOJDKHOCTHOE JIMIIO HAJIOTOBOTO OpraHa, TakK U
caM HaJoroBbIi opras. Vcren He Bcerja UMeeT BO3MOXKHOCTh MPEIbsIBUTh UCK K KOHKPETHOMY
JOJKHOCTHOMY JIMILY (B YacCTHOCTH, €CJIM K MOMEHTY NpEAbSBICHUS MCKa COOTBETCTBYIOIIEE
JUIO yBOJWJIOCH M3 HAJOTOBOTO OpraHa JIMOO HCTIy HEU3BECTHO, KaKoe JOHKHOCTHOE JIHII0
00513aHO COBEpIIUTH HCTpedyeMoe JeiicTBue). B Xome paccMOTpeHHsT Ha3BaHHOTO BBIIIC
HCKOBOTO TpeOOBaHMs, MPEIbSIBICHHOTO K HAJIOTOBOMY OpraHy, IPU HATUYMHU OCHOBaHHWH CyI
BIIpaBE MPUBJIEYb KOHKPETHOE JOHKHOCTHOE JIMIIO B KAUECTBE BTOPOI'O OTBETUHUKA.

B 10 e Bpems cienyer y4ecTb, 4TO OT UMEHH BJIACTHOTO OpraHa B OOJBIIMHCTBE CIy4YacB
BIIpaBE BBICTyNaTb PYyKOBOJIUTENIb OpraHa WJIHM €ro 3aMECTUTENH (B Ipenenaax KOMIIETEHIIMH).
OpHako psii NOJTHOMOYHM OCYIIECTBIISIIOT OT UMEHH BJIACTHOI'O OpraHa JOJKHOCTHBIE JIUIA, HE
SBIISIIOIIMECS €ro PYKOBOJUTEISIMH (HAmpuMmep, TOCYIApCTBEHHBIM pErucTpaTop IpaB Ha
HEJIBIYKUMOE UMYIIIECTBO - CyI€OHBII MPUCTAB).

Ecnu o0xamyroTcst akThl, pelICHUS WM JCHCTBHS BIACTHOTO OpPraHa, 3asBUTENb JOJKEH
UMETh B BHJy, YTO B KayeCTBE yYaCTHUKA CIOpa B 3asBJICHUH HEOOXOIMMO yKa3blBaThb UMEHHO
TOT OpraH, KOTOpbI MPUHMMAJ OCIApUBAaEMbIM aKT, PEIICHHE, COBEpPILIAN OCIAapUBAEMbIE
neiictBus 6o Oe3neiicTBoBall. JlaHHOE PaBUIIO CleAyeT IPUMEHATh U B T€X CUTYyalUsaX, KOrjaa
OCIIApUBAEMBIE PELIEHUS WU JEHCTBUS COBEPILAINCH BIACTHBIM OPraHOM, HE SBISIOIIUMCS
IOPUAMYECKUM JIMLOM (HampuMep, KOJJIETHajJbHbIM OpPraHOM - KOMHCCHEW, COBETOM U T.1.).
Heo0GxomuMo  yuyuThIBaTh, YTO TOHATHE 'TOCYJAapCTBEHHBIH OpraH, OpraH MECTHOTO
CaMOYIIPaBJICHUS UM UHOW OpraH" HE COBMAAAET C MOHATHEM '"FOPUAMYECKOE JUI0", B TO BpEMsI
KaK 3aKOH OTHOCHUT K ITOJIBEJOMCTBEHHOCTH apOUTPaKHOTO CyJla UMEHHO Jiesia 00 oCriapuBaHUU
HEHOPMATHBHBIX TPABOBBIX AKTOB, PEHICHUH W JeHCTBUMA (O€31eHCTBUS) TOCYIapCTBEHHBIX
OpraHoOB, OPIraHOB MECTHOI'O CaMOYIIPABJIEHUS, UHBIX OPTaHOB.

VYka3biBas B 3asBJICHUM Ha HEOOXOAMMOCTh BO3JIOKEHHS HA OPTaH WU JOKHOCTHOE JIUIIO
0053aHHOCTH TIO0 YCTPAHEHHUIO IMOCIEACTBUI NPUHATHA OCHApUBAEMOI0 aKTa, PEIHICHUS WU
COBEpUICHHs] OCMapUBaeMbIX JEUCTBUN, BaXHO HMMETh B BUJIY, YTO TaKO€ MPEUIOKEHHE HE
MOXET paccMaTpUBaTbCd B KAadyeCTBE CAaMOCTOSITEIBHOTO TpeOOBaHWA. OTO JIHIIb OJUH U3
BO3MOXKHBIX CHOCOOOB HCIOJHEHHs CyleOHOro akTa, MpeasliaraeéMbIX Ccynay 3asButeneM. [lpu
3TOM MpPaBO BeIOOpa crioco0a UCIONHEHUs CyJeOHOro aKTa MpH YIOBICTBOPEHUU 3asBICHHBIX
TpeOOBaHUI1 OTHOCUTCS K IIPepOraTuBe Cy/a.

ApOuTpaxHbIil polieccyatbHblil Kojneke PO mpenycmaTpuBaer crieiiagbHble TPeOOBaHUS
K COCTaBy MpHJIaraéMbIX JOKYMEHTOB. B 4acTHOCTH, K 3asBJICHHIO HEOOXOIHWMO MPHIIOKUTH
TEKCT OCIIapUBAEMOr0 aKTa, pemeHus (4. 2 cT. 199).



VYka3aHHoe TpeOOoBaHHE KOPPECHOHIUPYET C MOPSIAKOM HCUHCIEHMSI CpOKa Ul MOJadu
3asBJICHUS B CyA. 3asBIIEHHE MOXKET ObITh MOAAHO B apOUTPa)KHBIN Cy]l B TEUEHHE TPEX MECSIIEB
CO JIHS, KOTJa I'pakJaHUHY, OpraHU3alluy CTaJI0 U3BECTHO O HApPYIIEHUHU UX MPaB U 3aKOHHBIX
UHTEPECOB, €CIIM MHOE HE YCTaHOBIEHO (enepaibHbiM 3akoHOM (4. 4 cr. 198 AIIK P®).
CyneOHasi mpakTHKa CBSI3bIBAET HAYajJ0 TEYEHHS CpPOKa MOJAauyM 3asBJICHUS C IOJy4EHHEM
3asiBUTEJIEM OclapuBaeMoro akra. Iloaromy mnpu mnopaude 3asBiIEHUS Yy 3asABUTENSA JOJDKEH
MMETHCS SK3EMIUISIP OCIIApUBAEMOT0 aKTa, PEIICHNUS.

[IpaBoBble  MOCNEACTBUS  MPONYCKa CpoKa Uil OOXKaJoOBaHUS  JEWCTBYIOIIUM
3aKOHOJATEILCTBOM HE TIPEAyCMOTpeHB.. Tem He MeHee COONMoAeHne TpeOOBaHMIA
IIPOLIECCYATIbHOTO 3aKOHOJATENIBCTBA CO CTOPOHBI 3asIBUTENS ABJIAECTCS BAKHOM MPEANOCHUIKON
pa3pelieHus cropa o CyuecTBy.

ITpu nmonaue 3asBIEHHUS BO3MOXKHA IOJjaya XxojaTtaiictBa o0 oOecnieueHnu TpeboBaHuii. B
KayeCTBE CHEIHMAIBbHOM O00ECIeUnTEIbHON MEpbI, KOTOpas MOXET ObITh MPUHATA CYIOM IO
JeNaM  JaHHOM  KaTeropuM, 3aKkOH IpelycMaTpuBaeT  IPHUOCTAHOBICHHE  JEHCTBUSA
OCIIapuBaeMoro akrta, pemenus (4. 3 ct. 199 AIIK PO).

Ilon nmpuocTaHOBIEHUEM IEHCTBUS HEHOPMATUBHOIO IPABOBOTO AKTA, PEIIEHUS B 4. 3 CT.
199 AIIK P® nonumaeTcss He MpU3HAHUE aKTa, PEIICHUS HEACHCTBYIONIUM B pe3yJbTare
o0ecrneunTeabHON Mephl Cy/Aa, a 3ampeT HUCIOJHEHUS MEpONpHATHH, HpeaycMaTpUBacMbIX
JAHHBIM aKTOM, peuieHueM. Eciu JIedcTBus, MpenyCMOTPEHHbIE HEHOPMATUBHBIM IPaBOBBIM
aKTOM, PELICHHEM, YXe HCIOJHEHbI JIMOO UX HCIOJIHEHHWE Hayaloch (BHECEHbI U3MEHEHHUS B
nyONMYHBIA peecTp, CIHCaHBl CPEACTBA CO CYETa U T.I.), HEOOXOIMMO BBISICHHTH, HACKOJIBKO
ucrpalrBaemas odbecneunTenbHas Mepa (pakTHuecku UCTIOIHUMA U 3P PEeKTUBHA.

XonartalicTBO HE MOXET OBITh YIOBJIETBOPEHO, €CIIM 3asgBUTENb HE MPEICTaBUII
JI0Ka3aTeNbCTBA, CBHUJETENBCTBYIOLIME O TOM, YTO B CIy4yae HENPUHATHS 00eCleYUTeNbHOM
Mepbl MOTYT BO3HMKHYTbH MOCJIEACTBUA, yYKa3zaHHbIe B 4. 2 cT. 90 AIIK P®, 3a ucknrouenuem
ClIly4aeB, KOIZla TaKHE IOCIEACTBUS HAINPSAMYIO BBITEKAIOT M3 CYLIECTBA OCIIAPUBAEMOIrO aKTa,
pemenus (n. 2 uapopmannonnoro nucema Ipesunuyma BAC PO ot 13 aBrycra 2004 r. N 83
"O HEKOTOPHIX BOMPOCAX, CBSI3aHHBIX C MPUMEHEHHWeM dYacTu 3 crtathu 199 ApOuTtpakHoro
npoleccyaabHoro koaekca Poceuiickoit @enepanyu’).

HenomycTuMo NpHOCTaHOBIIEHNE NEUCTBUSL AKTOB, PEIIEHUN IOCYAAPCTBEHHBIX M HMHBIX
KOHTPOJIMPYIOIIUX OpPraHoOB, €CIU JaHHOE IMPHOCTAHOBICHHE MOXXET HapyIIUTh OanaHc
MHTEPECOB 3asBUTEINSI U MHTEPECOB TPETHUX JIMILI, yOIMYHBIX UHTEPECOB, a TAKXKE NMPUBECTU K
yTpaTeé BO3MOXXKHOCTH MCIIOJHEHHMsS OCHApUBAa€MOIO aKTa, PpEIIeHUus Ipu OTKa3e B
yZIOBJIETBOPEHUH TPEOOBAaHUS 3asIBUTENIS 110 CYIIECTBY CIOpA.

IIpu paspeuieHun Bopoca O IPUOCTAHOBIEHUM JEHCTBUS OCHApUBAEMOI0 aKTa, PEIICHUs
BO3MOXHO IPEJUI0KEHUE O BCTPEUHOM O0ECIIEYEHUH KaK YCIOBUH IPUHATHS 00€CTIeUUTENbHBIX
Mep.

IIprocTaHOBIIEHNE NEUCTBUS OCIIAPUBAEMOIO aKTa, PEIIECHUS HE MPEMATCTBYET MPUHATHIO
UHBIX OOECTIEYUTEIbHBIX MEpP B OTHOLICHHM 3alpeTa Ha COBEPIICHUE NCHCTBUM, CBA3aHHBIX C
IOPUHATHEM OCMApUBAEMOI0 aKTa, pPEIIeHHs, HE OXBaTbIBA€MbIX CYAECOHBIM 3allPETOM,
BBITEKAIOIIUM U3 IPUOCTAHOBJICHUS JENCTBUS OCIIAPUBAEMOT0O aKTa, PEILEHUS.

Kpowme Toro, cyn npu nojaue xogaTtaiicTBa 0 NPUOCTAHOBJIECHUH ACHCTBUS OCIAPUBAEMOTO
aKTa BIIPaBE YCTAHOBUTH 3aIIPET HA COBEPIICHHUE TOJIBKO OIPEAEICHHBIX NEUCTBUN. J[aHHBIN
3allpeT HE B IOJHOW MEpEe OXBAaTBIBACT BBINICYKA3aHHOE MOHATHE NMPUOCTAHOBIICHUS NEUCTBUS
OCIIAPUBAEMOI0 AKTa, PEIICHUS.

W3 W31I05)KEHHOrO CleAyeT, 4YTO IPHOCTAHOBJIEHUE NEUCTBUSA OCIAPUBAEMOIO aKTa,
pelIeHs] He MOXET pacCMaTpPHBAThCs B KaueCTBE €IMHCTBEHHOM O0ECIEUUTEIbHOW MEpHI IO
JielaM JTaHHOM KaTeropuu W YyKasaHHas Mepa JOJDKHA IPUMEHATHCS Hapsaay C APYTHMH
00eCTeYnTeIbHBIMI MEPAMH.

B cBf3M ¢ NMPUOCTaHOBJICHHEM NEHUCTBUSA OCHAPUBAEMOI0O aKTa, ¢ Y4ETOM OINPEICIICHUS
cyliecTBa 3Toi Mepsl B nHGopMmannoHHoM nuckMme Ilpesuanyma BAC PO ot 13 aBrycra 2004 r.
N 83 "O HeKOTOPHIX BOIIPOCAX, CBSI3aHHBIX C MPUMEHEHNEM JacTu 3 ctatbu 199 ApOuTtpakHoro



npoiieccyanbHoro koaekca Poccuiickoit denepanuu” Kak 3ampera UCMOJHEHHS, CyJ0M MOXKET
OBITh BBIJIaH UCTIOJTHUTEIBHBIN JUCT IS IPUHYIUTEILHOTO UCTIOHEHUS.

Oco0eHHOCTH Cy'6"beKTHOFO coCTaBa

K ocobeHHOCTSIM CYyOBEKTHOTO COCTaBa MOKHO OTHECTH BO3MOXKHOCTH Y4acTHs B Jielie
MPOKypoOpa, OPraHOB TOCYJAPCTBEHHOW BJIACTH M MECTHOTO CaMOYIPAaBJIEHUS B KauyecCTBE
MPOIECCYaTbHO CAMOCTOSITENIbHBIX YYaCTHUKOB CIIOpA.

OcobenHoctu JOKa3bIBaHH A

Ha opran umm nM10, KOTOpble NPUHSUIM aKT, pEIIEHHE WIN COBEPUIMIN JCHCTBUS
(Ge3neiicTBuE), BO3IIAraeTcsi 00SI3aHHOCTD JOKA3bIBAaHHS CIIETYIOMNX (PaKTOB:

- COOTBETCTBHE OCHApUBAEMOI0 HEHOPMATHUBHOI'O MPABOBOIO aKTa 3aKOHY WM HHOMY
HOPMAaTHBHOMY TIPaBOBOMY aKTYy;

- 3aKOHHOCTh NPUHSTHS OCIIAPUBAEMOTO PELLICHMUS;

- COBEpILIEHUE OCIIapUBaEMbIX JeHCTBUH (0e31eHCTBUSA);

- HaJIM4Me y OpraHa WJM JIMLA HAJJIeKAlIUX MOJHOMOYMH Ha MPHUHATHE OCIAapHBAEMOTrO
aKTa, pemeHus; (pakT COBEPIICHHS OCTIAPHUBAEMBIX JACUCTBUH (0€31eHCTBHSA);

- 0OCTOATENbCTBA, MOCITYXXMBIIUE OCHOBAHMEM JUIsI HPUHATHS OCIApUBAEMOro akKTa,
peIIeH s, COBEPIICHUS OCTIapUBACMBbIX ACUCTBUH (O€31eHCTBHS).

CMmemenne OpeMeHM JOKa3blBaHMS HE O3HAYaeT, YTO 3asBUTENb  IOJHOCTHIO
0CBOOO0XKIAETCs OT JOKA3bIBAHMUS.

Bo-nepBbIX, 3asBUTEN0 HEOOXOAUMO 00OCHOBATH TO OOCTOATENBCTBO, UTO OCHAPUBAEMBII
aKT, pelieHHe, NeHCTBHE WM Oe3JelCTBHE HApyIIAIOT €ro 3aKOHHBIE TpaBa, OXpaHSEMBIC
3aKOHOM HMHTEPEChI, HE3aKOHHO BO3JIaraloT Ha HEro Kakue-JInOo 0O0S3aHHOCTH, CO3AAI0T MHBIE
OPENsATCTBUA JUIS  OCYULIECTBJICHUS MPEANPUHUMATENBCKONH WIM HWHOM HKOHOMHYECKOU
NESITEIbHOCTH.

Bo-BTOpBIX, 3asBUTENb 0053aH JA0Ka3aTh T€ 0OCTOSATENLCTBA, HA KOTOPHIC OH CCBHIJIACTCS B
000CHOBaHKE CBOEH MO3UIUH 10 JEITy.

Ocob6eHHOCTH CyIe0HOTO pa3dbupaTeabCTBa
U PE3OJIFOTUBHOM 4aCTH PELICHUS

OOuMii cpoK pacCMOTPEHUS Jiea COCTABISET JIBa MECsIa, BKJIIOYasi CPOKH Ha MOATOTOBKY
JieNla ¥ Ha M3TOTOBJIEHUE PELICHUS B OKOHYATENHLHOM BHJE (B Cilydae OOBSBICHUS B CyJIeOHOM
3acelaHuM TOJIBKO PE30JIFOTUBHOM YaCTU PELICHUS).

[lo nmaHHO# KaTeropuu Jei1 HEOOXOAMMO MPOBEAEHHE MPEIBAPUTEIHLHOTO 3acelIaHus,
KpOMe CIopoB 00 00KaJlOBaHWHU JEHCTBUI CylNEOHBIX NMPHCTABOB-UCIOJIHHUTENEH, KOTOPHIE B
CBS3M C COKpalleHHbIM CpokoM paccmorpenus (10 mHe) MOTyT TpOBOAUTHCA 0Oe€3
IIPEIBAPUTEIBHOTO 3aCENaHNU.

[To gemam 00 ocmapwBaHWM aKTOB, PEIMICHWW W JEUCTBHM (Oe3MEHCTBUS) BO3MOXKHO
3aKJIFOYEHNE MUPOBOTO COIVIALIEHUS I IPUMEHEHUE UHBIX IPUMHUPUTENBHBIX IPOLETYP.

K uHBIM npuMuUpHUTENTHHBIM MpOLEAYpaM MOXKHO OTHECTH COTJIaCOBAHHOE MpPU3HAHUE
3asBJICHHBIX TPEOOBAaHUI U OTKAa3 OT 3asBJICHHBIX TPEOOBaHUI (KaK MMOJHOCTHIO, TAK U B YACTH).

Jlena paccmaTpuBarOTCs CyIbeH €IMHOINYHO, KpOME CIydaeB, 0003HauYeHHBIX B 3akoHEe. K
TaKUM CIIy4astM MOXHO OTHECTH IOBTOPHOE PACCMOTPEHME J€JIa NIOCIE OTMEHBI COCTOSIBIIMXCS
pellIeHni cyJa TMEepBOM HWHCTAHIMM B CyJ€ KacCallMOHHOW WHCTAHIMM C YKa3aHUEM Ha
KOJUJIETMAJIbHOE PaCCMOTPEHHUE JIeNa.

[lo nmenam naHHOM KaTeropuu HCKIIOYEHO PACCMOTPEHHE C ydacTheM apOUTpaskHBIX
3acenareneil. B cmyuyae o6beanHeHus TpeOOBaHUHN TPasKIaHCKO-TIPABOBOTO M aIMUHUCTPATHBHO-
MIPaBOBOI0 XapakTepa B OJHOM 3asBJICHHUH, IPU HAIMYUHU XOJaTaliCTBa O pacCMOTPEHUH Jieja ¢



ydyacTueM apOUTpa)KHbIX 3acejaresiei, ciexyer 00 BBIAEIUTH OJHO W3 TpeOOBaHUU B
OTJIeIbHOE TMPOU3BOJCTBO B IIENIAX PACCMOTPEHHUS TPAKIAHCKO-TIPABOBOIO CIOpa C y4acTHEM
apOUTpaXKHBIX 3aceqaTesnel, IM0o MPUMEHUTH MPOLEypY, NpeaycMoTpeHHyto cT. 160 AITIK P®,
U TIPOBECTH pa3JieNbHbIE CyJeOHbIe 3ace1aHusl.

[lo naHHOW KaTeropuu Jea CyAy HpeJoCTaBICHbl JONOJHUTENIbHBIE IOJTHOMOYUS B
OTHOIICHUU oOecredyeHusl SIBKM B Cyne0HOe 3aceqaHue MpeACTaBUTENECH TocyJapCTBEHHBIX
OpraHoOB, OPraHOB MECTHOT'O CAMOYTPABJIEHUSI, HHBIX OPTaHOB, JOJKHOCTHBIX JIML, IPUHSIBIINX
OCTIApUBAEMBIi aKT, PEIICHUE WM COBEPIIMBIINX OCIapuBaeMble aeiicTus (Oe3nerictue) (4. 3
ct. 200 AIIK P®). Takxke AOMOJHHUTEIbHBIE TTOJHOMOYUS KAacAarOTCs MPEACTABICHUS OPraHOM
WIH JIULIOM, KOTOpBIC MPUHSIN OCIAPUBAEMBIA aKT, PEIICHUE WU COBEPIIWIM OCIapHBacMble
nerctBus (0e31eiCTBUE), T0KA3ATEIBCTB, HEOOXOAUMBIX ISl paccMOTpeHus aena (4. 6 ct. 200
AIIK PO).

CoOTBETCTBEHHO, €CIM TpeOOBaHMS Cyla HE ObUIM HCIOJHEHBI, CyJ BIIpaBE HaJOXUTh
cyneOHbIi mTpad Ha BAHOBHOE JTUIIO.

B pe3omoTuBHON yacTu peleHus Mo Jeny o0 OClapuBaHUM HEHOPMAaTHMBHBIX MPABOBBIX
aKTOB, PEIICHWH TOCYAapCTBEHHBIX OPraHOB, OPraHOB MECTHOTO CaMOYIPaBJICHMS, WHBIX
OpraHoOB, JOJKHOCTHBIX JIUI] IOJKHBI COIEPIKATHCS

1) HauMeHOBaHHNE OpraHa WM JIHIA, MPUHSIBIINX OCIIAPUBAEMBII aKT, pellleHue; Ha3BaHHE,
HOMEp, /1aTa MPUHATUS OCTIAPUBAEMOT0 aKTa, PEILICHUS;

2) Ha3BaHHME 3aKOHA WJIM HHOTO HOPMATHBHOIO IPABOBOTO aKTa, HAa COOTBETCTBHE
KOTOPOMY IIPOBEPEHBI OCIIAPUBAEMBIN aKT, PELICHHUE;

3) yka3aHWe Ha TpPU3HAHHE OCMAPUBAEMOTO aKTa HEACUCTBUTENBHBIM WM DPEIICHUS
HE3aKOHHBIM MOJHOCTBIO WJIM B YAaCTH U 00513aHHOCTh YCTPAHUTh JONYIIEHHbIE HApYLIEHUs IPaB
U 3aKOHHBIX MHTEPECOB 3asBUTENA JUOO Ha OTKa3 B yAOBIETBOPEHUH TPEOOBAHUS 3asBUTENS
MOJIHOCTBHIO UJIU B YaCTH.

B pesontoTuBHON 4YacTu pelieHUs MO Aeny o0 ocmapuBaHUU AeicTBuid (Oe3melicTBUA)
rOCyAAapCTBEHHBIX OPraHOB, OPIrAHOB MECTHOT'O CAMOYNPABJIEHUsI, HHBIX OPraHOB, TOJKHOCTHBIX
Ju1, 00 OTKa3e B COBEPIICHUH JACHCTBUMN, B IPUHATHN PEIICHUH TOJDKHBI COIEPKATHCS:

1) HauMmeHOBaHME oOpraHa WIA JIMIA, COBEPIIMBIIUX OCMApUBAeMble JIEUCTBUS
(Oe3neiicTBME) MM OTKA3aBIIMX B COBEPIICHUH JEHCTBHUMA, NPUHATHU PEIICHUHN; CBEACHUS O
neicTBusax (6e3AeicTBUM), PEIICHHSIX;

2) Ha3BaHME 3aKOHA UJIM HHOT'O HOPMATUBHOT'O MPABOBOTO aKTa, HA COOTBETCTBUE KOTOPHIM
MIPOBEPEHBI OCTIapUBAEMbIe AeHCTBHs (Oe3eiCTBIE), PeIICHHUS;

3) ykazaHWe Ha TpU3HAHUE OCMApPUBACMBIX JeHCTBUN (0€34CHCTBUS) HE3aKOHHBIMU M
0053aHHOCTh ~ COOTBETCTBYIOIIMX  TOCYAApCTBEHHBIX  OpPraHOB,  OPraHoOB  MECTHOTO
CaMOYIPAaBJICHUS, UHBIX OPraHOB, JOJKHOCTHBIX JIMII COBEPILUTH OMNpEICIICHHbIE NEHUCTBUS,
MPUHATH PEIICHUS WIH UHBIM 00pa3oM YCTPAHHUThH JOIMYIICHHBIC HAPYIICHUS MPaB U 3aKOHHBIX
MHTEPECOB 3asBHUTENS B YCTAaHOBJIEHHBIH CyJOM CpOK JMOO Ha OTKa3 B YJOBJIETBOPEHUU
TpeOOBaHUS 3aBUTENS MOJHOCTHIO WIIA B YaCTH.

Oco0o0 cnegyeT OTMETUTh, YTO B Clly4ae YAOBJIETBOPEHHS 3asBICHHBIX TpPeOOBAHUIA,
PE30JIOTUBHASL YacTh pEIIeHHs CyAa JOJDKHA COAEp)KaTh TPeOOBaHUS K OpraHy WM JIHILY,
KOTOpbI€ MPHUHSUIM OCIIAPUBAEMBIM aKT, pEIIeHHWEe WJIM COBEPIIMWIM OCHapuBaeMble NeHUCTBUS
(Oe3neiicTBue), HampaBiCHHbBIE HAa BOCCTAHOBJIEHHE HapylIeHHOro mnpaBa. To ecTh cyn,
NpPUHUMAs pelieHue, JOKEeH U30paTh aJleKBaTHBIN 00CTOSTENbCTBAM Jieia CIIOCO0 MCIIOIHEHUS
Cy1e0HOTO pEIICHUSI.

12.4. ITpuBneyeHre K aIMUHUCTPATUBHON OTBETCTBEHHOCTH
U OCIIapUBaHME PELIEHUI O IPUBJIECUCHUH K
aMMHHUCTPATUBHON OTBETCTBEHHOCTH B paMKax CyJOIPOU3BOJICTBA
B apOUTPaXHBIX CyJax



Jlena o MpUBIICYCHUH K aJMHHUACTPATHBHON OTBETCTBEHHOCTH, OTHECEHHBIE (heiepaTbHBIM
3aKOHOM K I10JIBEZIOMCTBEHHOCTH apOUTPaKHBIX CYJIOB, a TAaKXKe Jiea 00 OCllapuBaHUM pEIIeHUH
aIMMHHUCTPATUBHBIX OPraHoB O MPHUBJIECYEHUM K aJIMUHUCTPATUBHON OTBETCTBEHHOCTHU
paccMaTpUBAIOTCS apOUTPaXKHBIM CyJOM IO OOIIMM MpaBHUJIaM HCKOBOI'O MPOM3BOJICTBA C
yueroM ocoOeHHocTel, ycrtaHoBileHHbIX AIIK P® wu d¢enepanbHbiM  3ak0oHOM 00
a/IMUHUCTPATUBHBIX MPABOHAPYLICHUSAX.

[ToaBe1OMCTBEHHOCTH M MOJCYTHOCTh

ApOutpaxxHble CyJbl BIIpaBe pacCMaTpHUBATh JieJla O MPUBJICUYEHUH K aJMHUHUCTPATUBHON
OTBETCTBEHHOCTH JIaHHBIX JIUI] JIMIIb B CBSI3U C OCYIIECTBICHUEM MUMHU MPEANPUHUMATENIBCKON U
MHON 3KOHOMUYECKOH NIeATENbHOCTH, a TaKXKe TOJIBKO JIeNa, MPsIMO OTHECEHHbIE (heaepabHbIM
3aKOHOM K IOJIBEJOMCTBEHHOCTH apOUTPaKHBIX CYJ0B

Tak, 1emo JOKHO OTBEYATh CIEAYIOUIMM KPUTEPHUSIM:

BO-TIEPBBIX, JIEJIO JIOJDKHO OBITH MPSMO OTHECEHO K TOABEIOMCTBEHHOCTH apOMTPasKHBIX
cynioB ¢eepanbHbIM 3aKOHOM (TIpeaMeTHbIN KpuTepuid) (4. 1 ct. 202 ATIK PO®);

BO-BTOPBIX, K OTBETCTBEHHOCTH MOTYT OBITH TPHUBJICYCHBI apOUTPaXHBIM CyJIOM JIHIIb
IOPUJIMYECKOE JIMLO WIM TPaKIaHWH, UMEIOIIMNA CTaTyC MHIUMBUAYAIBHOTO HpeANpUHUMATEIsS
(cyOBeKTHBIN KpUTEpHil);

B-TPETbUX, AAMUHUCTPATHBHOE IPABOHAPYIIECHHE JOJKHO OBITh HE TOJIBKO COBEPLICHO
IOPUAMYECKUM JIMIIOM WJIM HWHAUBUAYAJbHBIM MPEINPUHHUMATENEM, HO U CBA3aHO C
OCYILECTBIIGHUEM UMM MPEINPUHUMATENbCKON HIM HMHOM HSKOHOMHYECKOW JesATelNbHOCTU
(xapakTep MpaBOOTHOLIEHUH).

@enepanbHbIM  3aKOHOM, OIPEICNSIOUIMM IOJHOMOYHUS CYAOB, aIMHUHHUCTPAaTUBHBIX
OpraHOB W  JIOJDKHOCTHBIX JIMII [0 PAacCMOTPEHHIO Jed 00 aJIMUHUCTPAaTUBHBIX
npaBoHapyueHusx, spisercs KoAll PO.

Yacteto 3 cr. 23.1 KoAIl P® ycraHoBiIeHO, 4YTO CyIbd apOUTPaXHBIX CYyA0B
paccMaTpuBaroT Jena o0 aAMUHUCTPATHBHBIX INPABOHAPYIIEHHSX, IPEAYCMOTPEHHBIX: CT. CT.
6.14,7.24,9.4,9.5,9.5.1,14.1,14.10-14.14,9.y. 1 u 2 ct. 14.16,4. 4. 1,3 u 4 cr. 14.17, cT. CT.
14.18, 14.23, 14.27, 14.31 - 14.33, 15.10,u. 2 c1. 17.14,4. 6 c1. 19.5, 4. u. 1 u 2 c1. 19.19.

ApOuTpaxHbIil CyJ paccMaTpUBAaeT JieJla O IMEPEUYHCICHHBIX BBINIE MPAaBOHAPYIICHUSX,
COBEpPILEHHBIX B CBSI3U C OCYLIECTBICHUEM MPEANPUHUMATEIBCKOW M MHOW IKOHOMMYECKOU
JEeATENbHOCTH. Eciau JaHHbIE NTpaBOHApYILIEHUS HE CBSA3aHbl C TAKOW JEATEIbHOCTBIO, JIEN0 HE
MOJKET OBITh Pa3pelIeHO apOUTPaKHbIM Cy0oM. ONUCaHHBIM XapakTep cropa sIBJISETCS] BTOPHIM
KpUTEpPUEM OTHECEHHs [ieJ1 O IPUBJICUYEHUU K aJIMUHUCTPATUBHON OTBETCTBEHHOCTH K
IOJBEIOMCTBEHHOCTH apOUTPaXKHBIX Cyn0B. [Ipy 3TOM OTCYTCTBHE JETUTUMHOIO IOHSTHSA
"9KOHOMHYECKAsT JESITEIBbHOCTh'" 3a4acTyl0 BBI3BIBAET OIPEJEICHHBIE 3aTPyAHEHUS IPU
OTHECEHHUHU JIeJ1a K MT0JIBEJOMCTBEHHOCTH apOUTPaKHBIX CY/0B.

B 31Ol cBsI3M cienyeT OTMETUTh, YTO 3TO IPEXKAE BCEro Jiela, BOZHUKIIME B CBSI3U C
OCYILECTBIIEHUEM MpPEIIPUHUMATENbCKON nesTenbHocTH. ConepikaHue TakoW AeATelnbHOCTU
packpeiBaer cr. 2 I'K P®, cormacHo KOTOpoll MNpeAnpUHUMATENbCKAs AESTEIbHOCTD
ompeAeNseTcd Kak ''caMOCTOSITENIbHAsl, OCYUIECTBIIiEeMas Ha CBOM PHUCK JEATEIbHOCTb,
HampaBJIeHHasT Ha CHUCTEMAaTUYEeCKOEe IOJIy4YeHHE NPUOBUIM OT MCIOJIB30BaHMUSA HMYIIECTBA,
IPO/IaXkKH TOBAPOB, BBIIOJHEHUs PadOT WM OKa3aHUsS YCIyT JIMLAMH, 3apETUCTPUPOBAHHBIMU B
ATOM Ka4yEeCTBE B YCTAHOBJIEHHOM 3aKOHOM Hopsiake".

[Ton wHON, HE CBSI3aHHOW € NPEANPUHUMATEIHCKOW SKOHOMHYECKOM ESITEIbHOCTHIO
CJIeZlyeT, OYEBHJIHO, TMOHHMATh JESATEIBHOCTh TeX K€ CyOBEKTOB IO OCYIIECTBICHUIO CBOUX
UMYULIECTBEHHBIX NpaB (0€3 TOro BO3HUKHOBEHUE 3KOHOMUYECKUX OTHOLICHUNA HEBO3MOXKHO), a
[0J] MHBIMH SKOHOMHYECKMMH CIIOpAaMH - CIOpPbI, BO3HHUKAIONIME B cepe HUMYIIECTBEHHBIX
OTHOILLICHUH MEX/Y YKa3aHHBIMU CyObEKTaMU.

[Tpu pemennu Bompoca 00 OTHECEHUH e K MOJBEJOMCTBEHHOCTH apOUTpPa)XKHBIX CyI0B
BCE YKa3aHHBIC BbIIIE KPUTEPUM JOJDKHBI YYMTBHIBATBCA B COBOKyHHOCTH. [Ipu oTcyTcTBHM



Ar000r0 M3 HHUX [JEJI0 MOJUIEKHUT PACCMOTPEHHUIO B CyJe OOLIeH IOPUCAUKIMH, €CIH TOJIBKO
CrelHalbHBIMU HOPMaMU OHO HE OTHECEHO K M0/IBEJOMCTBEHHOCTH apOUTPAKHBIX CYOB.

CrnenyeT yuuTbIBaTh, UTO B ClIy4yae yCTAHOBJIEHUSI HETIOIBEIOMCTBEHHOCTH Ji€la Ha CTa Uy
€ro paccMOTpeHHs Cya, pyKoBoACTBYsCh . 1 4. 1 cT. 150 AIIK P®, BeiHOCUT OmpezaeneHue o
NPEKpalEeHUH TMPOU3BOJACTBA B apOMTPaXHOM CyJ€ U BO3BpallleHUH MpOTOKoja 00
aJMUHUCTPAaTUBHOM  [paBOHApyIIEHWHM M MpUJaraeMblx K  HEMY  JIOKYMEHTOB
aJMMHHUCTPaTUBHOMY OpraHy. BblHeceHHe yka3aHHOTO OINpeaeseHUs] He SBISETCS OCHOBAHHUEM
JUIS TIPEKpaIleHusl MPOU3BOJICTBA MO Jesly 00 aIMUHUCTPATHBHOM NPaBOHAPYIIEHUU U BIIEYET
JWIOG TPEKPAIIeHNe PAacCMOTPEHHS 3asBICHHUS aJIMHUHHCTPATUBHOTO OpraHa B apOUTPaKHOM
cyne.

Oco0eHHOCTH Cy'6"beKTHOFO coCTaBa

JInuamu, yyacTBYIOIIMMU B JI€JI€ O MPUBJICYCHUHN K aIMUHUCTPATUBHON OTBETCTBEHHOCTH,
ABJISIOTCA: CTOPOHBI - AIMUHUCTPATUBHBIA OpraH, OOpaTUBILIUICS C 3asBJIEHUEM O IPUBJICYEHUN
K aJMUHUCTPATUBHON OTBETCTBEHHOCTH, M JMIO, HPHUBJICKAEMOE K aJIMUHUCTPATUBHOMU
OTBETCTBEHHOCTH (FOPUIUYECKOE JIUI0 UM UHAUBHUYAJIbHBIN NpEeIIpUHUMATENb, B OTHOIIEHUN
KOTOPBIX COCTaBJIEH MPOTOKON 00 aJMUHUCTPATUBHOM NPAaBOHAPYIICHHH), TOTEPIIEBIINN WU
€ro NpeJaCTaBUTENb, IKCIEPT, CIELUATUCT, IEPEBOTUHK, IIPOKYPOP.

B apOuTpakHblif cyn ¢ 3asBICHUSIMH O MIPUBJICYECHUH K OTBETCTBEHHOCTH OOpaIaroTcs Te
aJIMAHUCTPATUBHBIE OpraHbl, K KOMIIETCHIIMM KOTOPBIX OTHECEHO BO30OYyXXICHHE el 00
aIMUHUCTPATUBHBIX MpaBOHapyleHusx. llepedyeHb MOMKHOCTHBIX JIML, YIOJIHOMOYEHHBIX
COCTaBJISITh NPOTOKOJBI 00 aIMUHUCTPATHUBHBIX IPaBOHApyLIEHUSIX (C 4ero, COOCTBEHHO,
HAUYMHAETCS JIel0 00 aJMMHHUCTPATHMBHOM IMpaBOHApyIIeHUH), TpeaycMoTpeH cT. 28.3 KoAll
P®.

B psape ciyuyaeB aAMHHUCTPATHUBHOE 3aKOHOJATENBCTBO MPSMO HE MpPeyCMaTpUBAET
KOMIIETEHIIMIO TOTO WJIM MHOTO aJMHUHUCTPATMBHOTO OpraHa Io BO30Y>KICHHMIO MPOMU3BOJCTBA,
OTCBhUIAs K JPYyIMM 3aKOHaM, pEryJIpyroIMM KOMIETEHUUIO JaHHBIX OpraHoB. OTO
o0ycrnoBieHo yka3aHueM 4. 2 cT. 28.3 KoAIl P® Ha To, 4TO MpOTOKOIBI 00 3 AMUHUCTPATHBHBIX
MPAaBOHAPYUICHUSIX BIpPaBE COCTABIATH JOJDKHOCTHBIE JMia (eaepaibHbIX OpPraHoB
VCIIOJTHUTENIBHOM BJIACTH, UX YUPEXKIECHUHM, CTPYKTYPHBIX HOJIPAa3ACIECHUN U TEPPUTOPHATIBHBIX
OpraHoB, a TaKXK€ MHBIX FOCYAAPCTBEHHBIX OPraHOB B COOTBETCTBHUHU C 3a/ladyaMH U (PYHKLIHIMU,
BO3JIO)KEHHBIMU Ha HUX (efepalbHbIMU 3aKOHAMHU JIMOO HOPMATHBHBIMU NPAaBOBBIMH aKTaMU
[Ipesunenta PO wnu [IpaBurensctBa PO.

Bropoii (0TBETHOIT) CTOPOHON MO paccMaTpUBAEMBIM JeflaM BCET/la BBICTYNACT CyOBEKT
NPEeANPUHUMATEIBCKON AEATENBHOCTH - FOPUANYECKOE JIMLO WU TPAKIaHWH, UMEIOIUN CTaTyC
UHIMBUAYAIbHOTO TpeanpuHuMatens. [losTomy He MOXeT ObITh CyOBEKTOM OTBETCTBEHHOCTHU
o JejaM, paccMaTpUBA€MbIM B apOUTPaKHBIX CyJaxX, TPaKIAaHWH, HE MMEIOIIUN TaKoro
cTatryca, JIMOO CTPYKTypHOE MOJpa3JeieHue OpraHu3allii, HE SBIAIONICECS IOPUIANYECKUM
JTUIOM (HampuMep, GUIra mpeanpusITis ).

[TockonbKy B KOMIETEHIMIO apOMTPa)KHOTO CyJa HE BXOJUT PacCMOTpEHHE el 00
aJIMUHHUCTPATUBHBIX MPAaBOHAPYUICHUSIX, COBEPIIECHHBIX (U3MUECKUMHU JTUIAMH, TO 3asBICHUE
aMMHHUCTPAaTUBHOIO OpraHa O T[PUBJICUYEHUU K aAJAMHHHUCTPAaTUBHOW OTBETCTBEHHOCTU
JOJKHOCTHOTO JIMIIA OpraHM3allii PacCMOTPEHHUIO B apOUTpa)xxHOM cyJle He mojuiexuT (m. 11
O630pa DenepanbHOro apoUTpakHOro cyaa Ypansckoro okpyra ot 30 mas 2003 r. N 4 "O
MPAKTUKE PACCMOTPEHHUS CIIOPOB, CBA3aHHBIX ¢ MpuMmeHeHneM Koaekca Poccuiickon denepannun
00 aJIMUHHCTPATUBHBIX NPaBOHAPYIIEHUIX").

Cnenyer OTMETUTH, 4YTO aJAMUHUCTPATHBHAS OTBETCTBEHHOCTh IOPUIMYECKOTO JIMIA
SIBJISIETCS] HOBEJUIOW aIMUHUCTPATUBHOTO 3aKOHOJATENbCTBA, peasin3oBaHHOM uib B KoAIl PO
2001 r. Crarbs 2.10 manHoro Komekca ycTaHaBIMBAET, YTO IOPUAMYECKHUE JIMIA TOMJICKAT
aMMHHUCTPAaTUBHONH OTBETCTBEHHOCTHM 3a COBEpLICHME IIPaBOHApyLIEHMH B  CilydasX,
npeaycMOTpeHHBIX KOJeKCOM MM COOTBETCTBYIOIIUM 3aKOHOJIATEIBCTBOM CyObekTOoB PD. B



ciaydasx ke, ecau B crartbe KoAIl P® He ycTaHOBIIEHO, YTO OTBETCTBEHHOCTh IMPHUMEHSETCS
TOJILKO K (PM3UYECKOMY JIMILy MM TOJIBKO K IOPHIMYECKOMY JIMIly, YCTaHOBJIEHHAs B CTaThe
HOpMa B PaBHOM Mepe JEUCTBYET B OTHOIIECHUHM Kaxaoro m3 Hux. Kpome Toro, KoAIl P®
pEILLIEHBI BOIIPOCH! OTBETCTBEHHOCTH FOPUINYECKUX JIUL] IIPU UX PEOPraHU3alUy IIyTEM CIHSHMUS,
IPUCOEANHEHNUS, Pa3IeICHHs WU NPeoOPa30BaHUs, YTO TAKXKE CIEIYET YUUTHIBATh, ONPEACIss
JIMLIO, TIOJUIEKAIllee IPUBJICUEHUIO K OTBETCTBEHHOCTH.

Oco0oe BHUMaHME CIEAYEeT YICJIUTh y4acTUIO B PACCMOTPEHMM JAHHOW KaTeropuu JAel
TaKHX JIMILI, KaK NOTEPIEBIINNA U POKypop. [TotHOMOYMS nocaenHero no AeaaM o NpUBJICYEHUN
K aJMUHUCTPATUBHOM OTBETCTBEHHOCTH pETYJIHUPYIOTCS TOJOXKEHUsIMU 1. 2 cT. 22
@®enepanbHOro 3akoHa or 17 suBaps 1992 r. N 2202-1 "O mnpokyparype Poccuiickoit
Qenepanun'", TPEIOCTABISIONIMMHA TPOKYPOPY W €ro 3aMECTHTENI0 TpaBo BO30YKIaTh
IPOM3BOJICTBO 00 aAMUHUCTPATUBHOM NIPABOHAPYILEHUH, a TAK)KE MOJ0KEHUSAMH CT. CT. 28.4 u
28.8 KoAIl P®, ompenensiomMu IOJTHOMOYHS TPOKypopa MO BO3OYXKICHHIO el 00
aJIMMHHUCTPATUBHBIX IPABOHAPYIICHUAX U HAIPABICHUIO MAaTEpUAJIOB B Cy/bl, YIIOJHOMOUYEHHbBIE
paccMaTpuBaTh COOTBETCTBYIOIINE JIENIA.

IIpu 3TOM cinenyer MMeTh B BUAY, YTO B CHJIY YHNOMSHYTBIX HOPM TakKMMH NpaBaMU U
MOJIHOMOYMSIMH 00JIaJat0T IPOKYPOPHI (3aMECTUTENN IPOKYPOPOB) TOPOJOB U PailOHOB, a TAKKe
BBIILIECTOSIIIME TIPOKYPOPHI. B Ha3BaHHBIX Cilydasx MPOM3BOJACTBO MO JAENy O NPUBICUYECHUU K
aJIMAHUCTPATUBHOM OTBETCTBEHHOCTH BO30YXKIAeTCS Cy/JOM HAa OCHOBAaHHH 3asBICHUS
MpOKypopa, kotopoe orBeuyaeT TpedboBanusM cT. 204 AIIK P®. K 3asBrneHuto JOMKHO OBITH
IPUJIOKEHO TOCTAHOBJIEHHE MPOKypopa (BMECTO IMpPOTOKoJa 00 aJAMMHHUCTPAaTUBHOM
MPaBOHAPYIICHUH), BHIHECEHHOE B COOTBETCTBHH C 4. 2 cT. 28.4 KoAIl PO, a Takxe uHbIC
JIOKYMEHTBI, IpeycMoTpeHHbIe 4. 2 ¢T. 204 AIIK PO.

Takast mpoueccyaibHas Qurypa, Kak MOTepHeBIIUI, B apOUTPaXKHOM IPOLECCYaTbHOM
3aKOHE OTCYTCTBYET, B CBSI3U C YEM JJIsl OIIPENEICHUSI €ro MOJIOKEHHS B JIeJI€ O MPUBJICUEHUH K
aJIMUHUCTPATUBHOM OTBETCTBEHHOCTU CJENyeT OO0pallaThCsi K COOTBETCTBYIOLIUM CTAaTbiM
KoAIl P®. Crarbsa 25.2 KoAll PO ycraHaBiuBaeT, 4TO MOTEPHEBIIUM SBISETCS (PU3UUECKOE
WIM IOPUINYECKOE JIMIO, KOTOPBIM aJMHHHMCTPAaTHBHBIM IPAaBOHAPYIICHWEM IPUYHHEH
¢u3nuecknii, UMyIIECTBEHHBI MM MOPAJIbHBIA BpE[; MOTEPIEBIINI BIIpaBe 3HAKOMHUTHCS CO
BCEMHM MaTepuajaMu Jeiaa 00 aJMUHUCTPATMBHOM IIPaBOHAPYLICHUH, JaBaTb OOBSCHEHMS,
IPEJCTaBIISITh JOKA3aTeNbCTBA, 3asIBJIATh XOAATAalCTBA U OTBOABI, IOJB30BAaThCS FOPUINUECKON
IIOMOIIBIO TPEACTaBUTENSA, 00XKaIOBaTh MOCTAHOBJIEHUE (pElIeHUE) CyJa MO AAHHOMY [elly.
[lorepneBmnii MoXeT OBITH TNPHUBJICYEH K YYacTUIO B Jeine 00 aJMUHUCTPAaTHBHOM
MpaBOHAPYIICHUU Ha CTaJWHM €ro BO30ykIeHus (4To cieayeT w3 mojoxkeHuid cr. 28.2 KoAll
PD).

Kpome TOro, morepneBIIMi Takke MOXET OBbITh IPUBJIEUEH K YYAaCTUIO B Jele IO
UHHULIMATHBE CyjAa JKUOO JAOmylIieH (MPHUBJICYEH) K YYAacTUIO B JieJle MO €ro XOoJaTaiCTBy.
VuureiBas, uto AIIK P® He mnpemycMarpuBaeT WHOE, MPU PACCMOTPEHUHM CYJIOM Jiefla O
IPUBJICYEHUH K aIMUHUCTPAaTUBHOI OTBETCTBEHHOCTH IOTEPIEBIIETO0 MOYKHO OINPEAEIUTH KaK
TpeTbe JHLO Oe3 caMOCTOATENbHbIX TpeOoBaHMI. B TO e BpeMs, yuuTbIBas HHTEpEC
MOTEPIIEBIIETO B JIAHHOM Jiesie, 0ojiee aJeKBaTHBIM ObUIO Obl HAMMEHOBAaHHE B apOUTPaKHOM
MpoIecce Kak "3auHTEPECOBAaHHOE JIUIO".

IIpu noAroToBKe Jiena K paCCMOTPEHUIO CY/[I JOJKEH ONPEAEIUTh, UMEETCS JIU 10 TaHHOMY
JieNly TOTEpHEBIINI, MPHUBIEYEH JM OH K Jely 00 aJMUHHCTPATUBHOM IIPaBOHApPYIIEHUU
aJIMUHUCTPATUBHBIM OPraHOM, U €CIIM HE NPUBJICUYEH, TO UMEETCS JH B 3TOM HEOOXOJUMOCTD.
[ToTeprieBmmii U3BEMIaeTCsI O BPEMEHU U MecTe CyaeOHOTo 3acenanus. B mporecce o obmamaer
npaBami, npenycmMorpeHHbIMU KoAIT PO.

Cormacno 4. 4 cr. 27 AIIK P®, 3asBieHue, npuHIATOC apOUTPAKHBIM CYJOM K CBOEMY
NPOM3BOJICTBY C COOJIIOJCHHEM IpaBWJ IOABEJOMCTBEHHOCTH, IOJDKHO OBITH PaccMOTPEHO
CYyIOM IO CYIIECTBY, Ja)Xe€ €CIM B JaJbHEHIIeM K Y4yacTHIO B jene OyAeT NpHUBIICYEH
IpaKAaHWH, HE UMEIOIINUN CTaTyca MHAMBUIYAIbHOTO NPEAIPUHUMATENS], B KaU€CTBE TPETHErO
JMLA, HE 3asBJISIOLIET0 CAMOCTOSITEIbHBIX TPEOOBaHUI OTHOCUTENIBHO IIpeaMeTa cropa. B cBa3u



C ATHM TOTEPIEBIINM MOXET BBICTYNATh M (U3WYECKOE JIMIO, M €r0 yJacThe He W3MEHSET
IO/JIBEIOMCTBEHHOCTH JIeJa.

Hapsiny ¢ aumamu, yyacTBYIOIUIMMU B Jelie, B apOUTpPa)kHOM IpoOILEcCe MOTYT ObITh
3aJeiiCTBOBaHbl MX IPEJICTABUTENIM U COJEHCTBYIOIIME OCYIIECTBICHHIO MPABOCYIUs JHLA -
JKCIEPT, CHEIHUANIUCT, CBUAETEIM, IEPEeBOJUYUK, TMOPSAOK Yy4acTus KOTOpPBIX B Jelie
perynupyercs cnenranbHbiMu HopMamu AITK PO u KoAlIl PO.

3agBiieHHE O IMPUBJICUCHUH K aﬂMHHHCTpaTHBHOﬁ OTBCTCTBCHHOCTH

®opmoii obpalieHus B apOUTPaKHBIM CyJ aJIMUHUCTPATUBHOTO OpraHa Mo JelaM O
IPUBJICYEHUH K aJMUHHCTPATUBHOW OTBETCTBEHHOCTH siBNsieTcs 3asBiieHue (m. 4 cr. 4 AIIK
P®). [Tocnennee momaercss B apOUTPasKHBIN Cya IO MECTY HaXOXKJIEHUSI WU MECTY JKUTEIIbCTBA
JMIa, B OTHOLIEHUH KOTOPOIrO COCTaBJIE€H MPOTOKOJ 00 aJMUHUCTPATUBHOM IPABOHAPYILICHHUH.
Kak y>xe oTMeuanocs BblIllIe, IpU MO1a4e 3asBICHUS B apOUTPaKHBIN CyJ] IO MECTY COBEpPILICHUS
MpaBOHAPYIICHUSI WX IO MECTy HaxXOXJEHHWs OpraHa, MPOBOAMBIIETO aJIMUHHUCTPATUBHOE
pacciefioBaHue, T.€. C HApyIICHHEM IMPaBWII MOACYAHOCTH, CYJ JIOJDKEH BO3BPATUTDH 3asiBICHUE
oprasy (JI0JKHOCTHOMY JIMILY ), €FO HAlIPABUBILEMY .

3asBieHue, conepkamiee TpeboBaHME O TPHUBICYCHHMM K  aJAMHHHCTPATHUBHON
OTBETCTBEHHOCTH, SIBJIIETCS OCHOBAaHMEM I BO30YXKIEHHUS MPOM3BOJCTBA aPOUTPAKHBIM
CYJIOM ¥ MOXET OBbITh HamlpaBlIE€HO B apOUTPaxHBIA Cya OpraHaMu U JOJKHOCTHBIMHU JIHIIAMH,
YIIOJITHOMOYEHHBIMU COCTABJISITH TPOTOKOJIBI 00 a/IMUHUCTPATUBHBIX MIPABOHAPYIICHUSX.

B nemax o mpuBieYeHHHM K aJIMUHUCTPATUBHON OTBETCTBEHHOCTH, MOJBEIOMCTBEHHBIX
apOUTPaXKHBIM CyJIaM, K TAKUM JOKHOCTHBIM JIUI[AaM OTHOCSTCS:

- IOJDKHOCTHBIE JTUI[A OPTaHOB BHYTPEHHUX JIEJ, OPTaHOB IOCYJapPCTBEHHOW MHCIICKIIMH 110
TOPTOBJIC, KAadeCcTBY TOBAapOB W 3alIUTE IpaB IOTpeOHTENEH, OPraHOB, OCYIIECTBIISIOIINX
rOCyAapCTBEHHBIA KOHTPOJb 32 MIPOU3BOJCTBOM M 00OPOTOM ATHIIOBOTO CIIUPTA, AIKOTOJIBHON U
criupTocoaepxkaiei npoaykuuu (ct. 6.14 KoAll PO);

- IOJDKHOCTHBIE JIWIIA OPTaHoB BHYTpeHHUX n1ed (cT. 9.4 KoAll PO);

- JOJKHOCTHBIE JiMlla OpraHoB BHyTpeHHUX naen (4. 1 cT. 9.5 KoAll P®), nomkHOCTHBIE
JIUIa OPTaHOB TOCYAPCTBEHHOT'O TOPHOTO U MTPOMBIIIUIEHHOTO Haa3opa (4. 2 cT. 9.5 KoAIl PD);

- JIOJDKHOCTHBIC JIMI[A OPraHOB WCIIOMHHUTEIBHOW BIACTH, YHOJHOMOYEHHBIX Ha
OCYIIIECTBIIEHHE TOCYaPCTBEHHOTO CTPOUTEIRHOTO Haa3opa (cT. 9.5.1 KoAIl PD);

- JOJDKHOCTHBIC JIMIIa OPraHOB BHYTPEHHHX JIeN, OPraHoB, OCYIIECTBIISTFOIINUX
rOCYyAapCTBEHHYIO PErHCTPali0 WHAMBHIYAIbHBIX MpeANpUHUMATENed U IOpUINYECKUX JIHII,
denepanbHOTO AHTUMOHOIIOJIBHOTO OpraHa W €ro TEePPUTOPHATLHBIX OpPraHOB, OPraHOB
roCcyAapCTBEHHOW MHCIEKIIUHU MO0 TOProBIIie, KAYeCTBY TOBAPOB M 3alllUTE MpaB MoTpeduTene (4.
1 ct. 14.1 KoAIl P®);

- JOJDKHOCTHBIE JIMIIAa OpPraHOB BHYTPEHHHMX [IeJ, JIOJDKHOCTHBIE JIMIIa OpraHoB
TrOCYAapCTBEHHOTO0 TOPHOTO M MPOMBINIJICHHOTO Haa30pa, (eaepaibHOro aHTHMOHOMOIHHOTO
opraHa, rocyJdapCTBEHHOW MWHCIEKIIMU 10 TOProBje, KadyecTBy TOBApOB U 3allUTE IpaB
noTpeduTeneii, MOMKHOCTHBIC IUIa (eAepalbHBIX OPraHOB WCIOTHUTEIBHOW BIACTH, WX
YUPEXKIEHUHN, CTPYKTYPHBIX MOAPA3JCICHUA U TEPPUTOPUATBHBIX OPraHOB, a TAaKXKe HHBIX
FOCYJapCTBEHHBIX  OPraHoB, OCYILIECTBISIOMIUX  JIMIICH3UPOBAHUE  OTAEIBHBIX  BHUJIOB
JESATENIbHOCTH U KOHTPOJIb 32 COOJIIOJIGHMEM YCJIOBHM JUIIEH3UN B Mpeaenax KOMIETEHLUU
COOTBETCTBYIOIIETO oprana (4. 4. 2, 3 u 4 ct. 14.1 KoAIl P®);

- JOJDKHOCTHBIE JIMIIa OPraHOB BHYTPEHHUX [N, JOJDKHOCTHBIE JIHMIIA TaMOXKEHHBIX
OpraHOB M OpPraHOB T'OCYJAPCTBEHHOW WHCIEKIMU MO TOPTOBJE, KAYECTBY TOBApOB U 3aIUTE
npaB notpeduteneit (ct. 14.10 KoAIl PO);

- IOJDKHOCTHBIE JIMIAa OpraHoB BHyTpeHHUX zien (1. 14.11 KoAlIl PO);

- IOJDKHOCTHBIE JIMIIa OPraHOB BHYTPEHHUX Jied U (efiepaibHOro OpraHa UCIOJIHUTEIbHON
BJIACTH, OCYIIECTBIISIIONIETO KOHTPOJIb 3a JEATEIbHOCTHIO CaMOPETrYJHUPYEMbIX OpTraHU3aluil
apOUTpaXHBIX ynpaBistonuXx (cT. cT. 14.12 - 14.14 KoAIl P®);



- IOJDKHOCTHBIE JIMIA OPIaHOB BHYTPEHHUX JIE], OPTaHOB rOCYJapCTBEHHON MHCIIEKIIMU 110
TOProBjie, KayecTBY TOBapOB M 3alllUTe MpaB NOTpeOUTENeH, NOIKHOCTHBIE JIMLA OPIaHOB,
OCYUIECTBIISIOIIMX TOCYJIapCTBEHHBIN KOHTPOJb 3a MPOM3BOACTBOM M OOOPOTOM 3TUIIOBOIO
CIMPTa, AIKOTOJILHOM M CIUpTOCOAepKalled NpoayKIuH (HaJoroBbIX opraHoB) (4. 4. 1 u 2 cT.
14.16 KoAIl P®);

- JOJDKHOCTHBIE JIMIIa OpPraHOB BHYTPEHHMX [€JI, OpPraHoB, OCYLIECTBIISIOIINX
roCyAapCTBEHHBIN KOHTPOJIb 32 IPOU3BOJICTBOM U 00OPOTOM ATHIIOBOTO CIIUPTA, AIKOTOJIbHON U
CIUPTOCOAEPIKAIICH MPOYKIINH (HATOroBbIX opraHoB) (4. 4. 1, 3 u 4 ct. 14.17 KoAIl P®);

- JIOJDKHOCTHBIE JIMI]a OPraHOB BHYTPEHHUX JI€1 M OpPraHoB, OCYILIECTBIISIFOIINX
rOCyJIapCTBEHHBII KOHTPOJIb 3a MPOU3BOACTBOM M 0OOPOTOM ITHIIOBOTO CIHMPTA, AIKOTOJIbHOM U
criuprocoaepxkaiei npoaykuuu (ct. 14.18 KoAlIl PD);

- IOJKHOCTHBIE JIUIa OPraHOB BHYTPEHHMX e U (eepabHOro OpraHa UCHOIHUTEIbHOM
BJIACTH, OCYILECTBIISIONIETO KOHTPOJIb 3a JIEATENbHOCTHIO CAMOPETYJIHMPYEMBIX OpraHu3alui
apOuTpakHbIX ynpasistonux (ct. 14.23 KoAll P®);

- JIOJDKHOCTHBIE JIMLIA OPraHOB, PETryJHMPYIOMIUX OTHOIIEHHS B OOJIAaCTU OpraHU3aluu U
MPOBEJCHUS JOTEPel, 1 JAOKHOCTHBIE JHUIa OpraHoB BHYTpeHHHX naen (m. 1 ct. 14.27 KoAll
PD);

- cyaeOHsbIe npuctaBbl (4. 2 cT. 17.14 KoAIl PO);

- JOJDKHOCTHBIE JIMLA YIOJHOMOYEHHBIX HA OCYIIECTBICHHE TI'OCYJIapCTBEHHOIO
CTPOMTENBHOIO  HaJa30pa (eaepanbHOr0 oOpraHa HCHOJHUTENBHOW  BJIACTH, OPraHoOB
UCTIOJTHUTENILHOU BIacTH cyObekToB PD (u. 6 cT. 19.5 KoAIl PD);

- IOJDKHOCTHBIE JIMIIA OPTaHOB BHYTPEHHUX JeN U TaMOXKeHHBIX opraHoB (cT. 19.19 KoAlIl
PD);

- JTOJDKHOCTHBIE JIMLIA OPTaHOB, OCYIIECTBISAIONIMX TOCYAAPCTBEHHBIA HA/30p U KOHTPOJIb
32 KayecTBOM M 0€30MacHOCThIO 3€pHa M NPOAYKTOB €ro mnepepaboTKHU; OpPraHoB
roCyJIJapCTBEHHOMN MHCIEKIUH 110 TOProBiie, KaueCTBY TOBAPOB U 3alllUTe MpaB norpedutenei (4.
1 ct. 19.19 KoAIl PO®);

- JIOJDKHOCTHBIE JIMLA OPraHOB I'OCYJapCTBEHHOI'O MOPHOI'O U MPOMBILIUIEHHOIO HAA30pa;
JOJDKHOCTHBIE JIMLA OPraHoB, OCYLIECTBIIIOIIMX T'OCYAAPCTBEHHBIM IIOXKApHBIA HaI30p;
JIOJDKHOCTHBIE JIMIIA OPraHOB CTAHAAPTHU3ALMU, METPOJIOTHH U cepTUpHUKanuu (4. 4. 1 u 2 cT.
19.19 KoAII P®).

Ecnin B OTHOWIEHMM TEPEUYUCICHHBIX BBbIIE J€J1 YCTAHOBJIEHA aJbTEPHATUBHAsS
KOMIIETEHIIMS pa3HbIX OpraHoB, TO Jefla 00 aJAMUHUCTPATUBHBIX IPABOHAPYIICHUSX,
npeaycMoTpeHHbIX cT. cT. 7.24 m 15.10 KoAIl P®, B030yXmawTcsi HCKIIOYUTEIHHO
npokypopoM. Ilocnenuuii BripaBe 0OpaTUTHCS C 3asiBIICHUEM O MPUBJICYCHUN K OTBETCTBEHHOCTH
B apOUTpaXHBIH CyJd, B CBSI3M C UYEM IPOMU3BOJACTBO IO JEely O TIPUBICYCHUH K
aJIMUHUCTPATUBHOM OTBETCTBEHHOCTH IO MaHHbIM cTaThsiM KoAIl Bo3Oykmaercss cyaom Ha
OCHOBAHMU 3asBJICHUS IIPOKYpOpa.

3asBieHHEe AJMHHHACTPATUBHOIO OpraHa O TMPHUBICYCHUHM K aJMHHUCTPATHBHOMN
OTBETCTBEHHOCTH, B TOM YHCIIE 3asBJIECHUE MPOKYpPOpPa, ITOHKHO COOTBETCTBOBATh KaK OOIIMM
TpeOOBaHUSAM, MPEABIBIIEMBIM K UCKOBOMY 3asiBNieHHIO (cT. 125 AIIK P®), Tak u ciennaibHbIM
TpeboBaHusIM, conepxammmcs B cT. 204 ATIK PD.

OOummu TpeGoBaHUAMHU K (hOpME U COACPIKAHUIO 3asBICHUS SIBIISIOTCS €r0 MUCbMEHHAS
(dopma, oO0s3aTeNbHOE NOJNMCAHUE 3asBUTEIEM WM €ro IpeJICTaBUTENEM, YKa3aHue
HaMMEHOBAHUS apOUTPaKHOTO CyJ1a, B KOTOPBIH 1OAaeTCsl 3asiBIICHHE.

B coorBerctBum ¢ yactero 1 crareu 204 AIIK P® B 3asgBieHnM Takke IOJDKHBI OBITH
yKa3aHbl J1JaTa U MECTO COBEPIICHUS ACHCTBMM, MOCITYKUBLUIMX OCHOBAaHUEM JUISI COCTABIICHUS
IPOTOKOJIa 00 aAMUHUCTPATUBHOM IPAaBOHAPYIIEHUH; JOIKHOCTh, (GaMUIIMsI U MHULUAIIBI JIULIA,
COCTaBUBILErO IMPOTOKOJ 00 aJMHHUCTPATHBHOM IPABOHAPYIIEHUH; CBEICHUS O JHLE, B
OTHOLIEHUH KOTOPOIO COCTABJIEH MPOTOKOJ 00 aAMUHUCTPATMBHOM IPAaBOHAPYLIEHUU; HOPMBI
3aKOHA, MPEeAyCMaTpHUBAIOIIET0  AJAMHHHMCTPAaTHUBHYIO OTBETCTBEHHOCTb 3a  JEMCTBHI,
NOCITYyKMBIIME  OCHOBAHMEM JJIi  COCTaBJIEHUS MPOTOKOJa 00  aJIMHUHHMCTPATUBHOM



NpaBOHApPYIICHWH; TpeOOBaHWE 3asBUTENS O NPUBICUYCHUH K  aJIMHUHHCTPATUBHOU
OTBETCTBEHHOCTH.

K 3asgBneHuto JOMKHBI OBITh NPUIIOKEHBI MPOTOKOJI 00 aJAMMHHUCTPATUBHOM
IpaBOHAPYUIEHWH, JOKYMEHThbI, TMOATBEp)KIaloIue TpeOOBaHUS 3asBUTENs, a TaKxke
YBEAOMJIEHHE O BPYYEHUM WIM WHOW JOKYMEHT, NOJTBEP)KIAIOLINI HampaBlieHUE KOIMUU
3a8BJICHHUS JIMIy, B OTHOLIEHUHM KOTOPOrO COCTAaBJIEH IPOTOKON 00 aJMUHHCTPATHBHOM
IIPABOHAPYLIECHUH.

3ayacTyl0 B apOMTpPakHBIH CyA TOCTYNAlOT HPOTOKOJIBI 00 aJMUHUCTPATUBHOM
[IPABOHAPYLIEHUH W MHBIE JOKYMEHTHI O COBEpIIEHUU IpaBOHApyIIEHUs Oe3 3asBJICHUN O
NpPUBJIEUYEHUHM K OTBETCTBEHHOCTU. B 3TOM ciydae cyn MODKEH BO3BPATUTH TaKHE JTOKYMEHTHI
aJIMAHUCTPATUBHOMY OpraHy 0e3 BBIHECEHHUS ONpEICIICHHsI, B CHIIy OTCYTCTBUSI OCHOBAaHUH st
pelIeHHs BOIpoca 0 BO30YXIEHUH ITPOU3BO/ICTBA 110 /1€y B apOUTPAKHOM Cy/I€.

Ecnu 3asBiieHue HE COOTBETCTBYET YCTAHOBIICHHBIM TPEOOBAHHUAM JIMOO B TPHIIOKEHUH K
3asBJICHUIO OTCYTCTBYIOT HEOOXOJUMBIE IOKYMEHTBI, CYJ BEIHOCUT ONpeseieHne 00 OCTaBIeHUH
3asBiieHUs Oe3 aBwkeHus no npaswiaM cr. 128 AIIK P®. B omnpenenenun ykasbBaroTcs
OCHOBAHHMS Ui OCTaBJICHUsS 3asBJEHUs O€3 JBHKEHUS U CPOK, B TEUEHHE KOTOPOTo CIeayeT
YCTPaHUTh OOCTOSITENBLCTBA, IOCIYKUBIIUE OCHOBAaHUEM Ul OCTaBJIEHMs 3asBIEHUS 0e€3
nBwkeHus. Ecin naHHBIE HEIOCTATKM HE YCTPAHSAIOTCS B YCTAHOBJIEHHBIH CYZOM CpOK,
3asiBJICHUE U IpUjlaraéMble K HEMy JIOKyMEHTBI BO3BpaluaroTcs 3asButento (cT. 129 AIIK PO).

IIpu pasperieHun Bompoca O COOTBETCTBUHU 3asBICHUS IMPEIbSBIIEMBIM TPEeOOBAHUSAM
ClIelyeT Yy4WUThIBaTh, YTO CyJ HE CBA3aH TpeOOBaHHWEM aJMHHHMCTPATHUBHOIO OpraHa o
Ha3HAUYEHUM KOHKPETHOTO BHUJAA U pa3Mepa HaKa3zaHHUs M OIpeNessieT ero, pyKoBOJCTBYSChH
oOLIMMM TMpaBWJIaMHU Ha3HAUYEHHUsS HAKa3aHHUA, B TOM 4YHUCJIE C YYETOM CMATYaIIUX U
OTATYAIOUIMX OOCTOSTENbCTB. B CBSI3M C 3TUM OTCYTCTBHE B 3asBJICHHM O TNPUBICYEHUU K
aJMMHHUCTPAaTUBHONM OTBETCTBEHHOCTH YKa3aHUS Ha KOHKPETHBIM BuJ U (WIM) pasMmep
HOJUIEXKAIIEr0 Ha3HAYEHUIO HaKa3aHUs He SBJSIETCS OCHOBAHMEM JIJIsl OCTAaBIICHUS 3asiBIIeHUs 0e3
JBUKECHMSL.

Hepenxo npu noAroTroBke Jiesa K pacCCMOTPEHHIO CYbH 3a1al0TCsl BOIPOCOM, KaK CIIEAyeT
NOCTYTIaTh, €CJIM MPEJCTABICHHBIM BMECTE C 3asBJICHMEM IPOTOKOJI 00 aIMHUHHCTPATUBHOM
IPaBOHAPYLIEHUU HE COOTBETCTBYET NPEABABISEMBIM K HEMY TPEOOBAHUSAM.

B orBere Ha AaHHBI BOIPOC CIEAYeT HUCXOOUTh W3 TOrO, YTO IPOTOKON - 3TO Tak
Ha3blBaEMOE HEOOXOAMMOE [J0Ka3aTelbCTBO, 0€3 KOTOPOr0 HEBO3MOYKHO YCTaHOBMTH
Ba)XHEHIIME (PAKThI, BXOA’IIUE B MPEAMET JOKa3bIBaHUs MO jaeiy. VIMEHHO Mo 3Toil mpuyuHe
00s13aHHOCTh TPENCTaBICHUS B CyJ NpoTokosa mnpeaycmorpeHa cT. 204 AIIK PO, uem
HOJUYEpKHYTa 0co0asi pojib TaHHOTO JI0Ka3aTeNbCTBA.

Hapsany ¢ »3TuM mnporokoid o0 aJMUHHCTPATUBHOM IPaBOHAPYIIEHUHM  SIBJISETCS
MIPOLECCYATIbHOM OCHOBOM BCETO JIETA.

BMmecTe ¢ TeM B psze cilyyaeB HEJOCTAaTKM IMPOTOKOJIA (HECOOTBETCTBUE H3JIOKEHHBIX B
HeM (aKTOB JEHCTBUTEIBHOCTH, HEKOMIETEHTHOCTh MJOJDKHOCTHOTO JIMIIA, COCTaBHBILETO
IPOTOKOJI 00 aAMUHUCTPATUBHOM IPAaBOHAPYLIEHUH, U T.I1.) HE SIBJISIIOTCA OUYE€BUAHBIMU U MOTYT
OBITH BBISIBJICHBI TOJIBKO B Tpoliecce cyJeOHOro pasobuparenbcTBa jAenia. Takoil MPOTOKON He
MOJKET OBITh BO3BpAILIEH COCTABUBILEMY €0 JIMILY B CBSI3M C OTCYTCTBUEM OCHOBAHUI JUIsl 3TOTO,
a HeJIOCTAaTKU MPOTOKOJIA JOJDKHBI CIIY>KUTh OCHOBAHUEM JIJIsl TIPUHATHUSA pelieHust 00 OTKase B
NPUBJIEYCHUH K aIMUHUCTPATUBHON OTBETCTBEHHOCTH.

Crnenyer oOpaiiate BHUMAaHHE M Ha TIOJHOMOYHS JOJDKHOCTHBIX JIUI] aIMHUHUCTPATUBHBIX
OpPraHoB II0 COCTaBJICHUIO NPOTOKOJIA 00 aJMHHHUCTPATUBHOM MPABOHAPYLIEHUH, MOCKOJIbKY
COCTaBJIEHUE MPOTOKOJIA HEYNOJHOMOYEHHBIM JIMIOM JIMIIAET IPOTOKOJ J10Ka3aTEIbCTBEHHON
CHJIBI.

VKka3aHHbIE  TOJHOMOYMS  IPEAOCTABISIIOTCS B QJAMHUHUCTPATUBHBIX  OpraHax
BEJOMCTBEHHbIMHU aKTaMH, KOTOpPblE€ IPM COMHEHHMSIX B KOMIIETEHIIMHM TOTO WM HHOIO
JOJKHOCTHOTO JIIA CIEAYET 3alpallluBaTh y 3asiBUTENS.



K npyrum HegoctaTkaM IpOTOKOJA OTHOCATCS OTCYTCTBHE MOANMCH U OOBSICHEHUN JIMILIA,
IPUBJIEKAEMOT0 K OTBETCTBEHHOCTH, HENpaBWIbHAs IOpUAMYECKas KBATU(pHUKAIMSA WIH ee
OTCYTCTBHE, a TaK)K€ HEIOJIHOTA MPEACTABIECHHBIX JOKYMEHTOB, B YAaCTHOCTH OTCYTCTBHE
JPyTUX TPOLECCYaJbHBIX MPOTOKOJIOB, aKTOB PEBHM3MM, AKTOB 3KcmepTusbl. Camu mo cebe
JTaHHbIE HEJIOCTATKHU HE JIOJKHBI CIIY’KUTh OCHOBAHHEM JJIsi BO3BPALLEHUS MPOTOKOJIA U JIPYTUX
MaTepHaJIoB JieJla M OCTaBJICHHUS 3asBICHUS O€3 IBUKECHUS.

Cornacho vactu 5 crateu 205 AIIK P®, B ciiyyae HenpeacTaBieHUs: aIMUHUCTPATUBHBIM
OpPraHOM, COCTAaBHMBILUM IPOTOKOJ, JOKA3aTeIbCTB, HEOOXOIUMBIX Ul PACCMOTPEHHUs Aeia U
NPUHATHS pELIeHUs, apOUTPaKHbII CyJl BIpaBe UCTpeOOBaTh J0KA3aTeIbCTBA OT YKa3aHHOIO
oprasa 1o cBoeil UHUIMATUBE.

Cnenyer Takke OTMETUTb, UYTO I€pEUYHCIEHHBbIE MPOOJIEMbl HAIUIM OTpPaXEHHE B
[TocranoBnenun Ilnenyma BAC P® or 2 wmronsa 2004 r. N 10 "O HexoTOpbIX BOmpocax,
BO3HHUKIIUX B CyJIeOHOW TpakTUKE TIPU pACCMOTPEHHH JAel 00 aJIMHHUCTPATHBHBIX
npaBoHapyuenusx". Tak, B [loctaHOBIEHNH yKa3aHO, 4TO "B Cilydyae HECOOTBETCTBHUS 3asBICHUS
TpeOoBaHUAM, yCTaHOBIEHHBIM 4. 1 cT. 204 AIIK P®, a Takxe npu OTCYTCTBUU B MPHUIIOKEHUU
K 3asBJICHUIO JIOKYMEHTOB, NepedyrcieHHbIX B 4. 2 cT. 204 AIIK P®, cyn, pykoBOACTBYACH CT.
128 AIIK P®, BeiHOCHT OTpeesieHre 00 OCTAaBICHUH 3asBJICHUS 0€3 IBIKEHHS.

IIpy nonydeHuum mnporokoiga 00 aJMUHUCTPATUBHOM IPABOHAPYLICHUMM U  HHBIX
JIOKYMEHTOB 0€3 3asiBJIIEHHUS, Cy/ BO3BPALLACT UX aIMUHUCTPATUBHOMY OpraHy 0e3 BBIHECEHUS
OTpeNieIeHUs] B CBSI3U C OTCYTCTBHEM OCHOBAHMH [UIs pELICHUs BOIpoca O BO30YXICHUU
IIPOM3BO/ICTBA I10 €Ny B apOUTPAKHOM CY/IE.

VYCTaHOBMB TpU NPUHATHM 3asBJIEHUS O TMPHUBJICYEHUH K AJAMHUHUCTPATHUBHOMN
OTBETCTBEHHOCTH (PaKT COCTABJIICHUS IMPOTOKONA M OQOPMIICHHS APYTUX MAaTEpHUaloB Jeia
HEeNpaBOMOYHBIMU JIMIIaMH, HEMPaBHJIBHOE COCTaBJICHUE NPOTOKOJA U O(opMIeHHEe Ipyrux
MaTepUasoB Jeja, JIMOO HEMOJHOTY MPEJCTABIEHHBIX MaTepHalioB, KOTOpas HE MOMKET ObITh
BOCIIOJIHEHA TPU PACCMOTPEHHUM Jena, CyHd, pyKoBOACTBYSCh cT. 29.4 KoAIl P®, BeiHOCHUT
OTIpeNieICHHe O BO3BPAIICHUU 3asBJICHUS BMECTE€ C IPOTOKOJIOM 00 aIMHUHHCTPATUBHOM
IPaBOHAPYLIEHUHU U NIPUJIAraeMbIMU K HEMY JJOKYMEHTAMHU aJIMUHHCTPATUBHOMY OPraHy.

[Tpu BBIABICHUM YKa3aHHBIX OOCTOSITEIBCTB B CyA€OHOM 3aceaHUM CY, PyKOBOJCTBYSCh
9. 6 cr. 205 m 4. 2 cr. 206 AIIK P®, npunumaer pemieHre 00 OTKaze B YIOBJICTBOPCHHUH
TpeOOBaHUS  AJAMUHUCTPATHMBHOTO OpraHa O TPUBICYCHMH K  aJMUHHCTPATUBHOM
OTBETCTBEHHOCTH'.

Jpyrue ocoOEHHOCTH MOATOTOBKH /€T K PACCMOTPEHUIO

Jlena o MpuBJI€YEHUU K AAMHUHHCTPATHUBHOW OTBETCTBEHHOCTH JIUI, OCYILIECTBIISIOIINX
IPEIMPUHUMATEIHCKYIO U MHYIO 9KOHOMUYECKYIO JIEATEIHHOCTh, PACCMATPUBAIOTCS B CYI€OHOM
3aceJaHuU CYJIb€l €JUHOJIMYHO B CpPOK, HE MNpeBbIIAOMMA 15 mHEeW co AHS MOCTYIJICHUS
3asiBJICHUS B apOUTpaxHbIi cya. [Ipy ncyucieHun TaHHOTO CpPOKa CIIeIyeT PYKOBOACTBOBATHCS
npaBwiamu 1. 10 AIIK P®, B TOM yunciie mpaBWIOM O HEBKIIIOYEHHWU B CPOKHU HCUUCIISIEMBIE
THSIMU, pad0YnX THEH.

Cya nomKeH NpuHUMaTh BO BHHMAaHHE COKpALICHHBIH CPOK paccMOTpeHHs el 00
aIMUHUCTPATUBHBIX MPABOHAPYILIECHUAX U, CJIEIOBATEIbHO, HEBO3MOXXHOCTh HW3BEUICHUS
Y4aCTHUKOB apOUTPa’KHOTO MpOIlecca O BpEMEHU U MecTe Cy1e0HOTr0 3acelaHus He MO3/IHee YeM
3a 15 aHeit 1o ero Havaia.

B oTOlf cBA3M Ccyn TmNpu  MOATOTOBKE Jiela K PAacCMOTPEHHIO TMPU  HaJUYUU
COOTBETCTBYIOIIUX CBEACHHUN 00 yJacTHHKAaX apOUTPaKHOTO MpoIlecca TOJDKEH MPUHSATH MEphI
[0 W3BEILEHUIO WM BBI30OBY JIMII, YYAaCTBYIOIIMUX B JIeJI€, U UHBIX YYACTHHUKOB apOUTPaKHOTO
nporecca JOObIMH criocoOamu. Kpome MOYTOBBIX OTIPaBICHUN, W3BEUICHHE MOXKET OBITh
CZeNIaHO MOCPEICTBOM TeJedOHOrpaMM, TeJerpaMm, GakCUMUIBHON CBA3H WU TI0 AIEKTPOHHON
noute JMOO C HCIOJIB30BAaHUEM WHBIX CPEACTB CBs3H. HeoOXomumbie A YBEIOMIICHUS
KOHTaKTHbIE Tele(OHbI JIMLA, MPUBIEKAEMOr0 K aJMUHUCTPATUBHON OTBETCTBEHHOCTH, MOTYT



Colep)KaTbCsi B 3afABICHUM, NPOTOKOJE 00 aJMUHUCTPATUBHOM IIPABOHAPYLIEHUH U
IIPWIOKEHHBIX K HEMY MaTepHualax.

W3Beienne J0MKHO CoepKaTh BCe CBEACHMS, MpeaycMoTpeHHble 4. 2 cT. 121 AIIK PO, a
UMEHHO:

- HAaMMEHOBaHUE U ajjpec apOUTPaKHOTO CyAa;

- BpeMsl U MECTO CyJeOHOro 3acelaHusl MM MPOBEAEHUS OTAEIbHOIO MPOLECCYalbHOTO
JIeHCTBHS,

- HAMMEHOBAaHME JIN1A, U3BEIIAEMOI0 WIN BBI3BIBAEMOIO B CYyJI;

- HaMMEHOBAHUE JeJla, 0 KOTOPOMY OCYIIECTBIISIETCS W3BEIIEHUE WM BBI3OB, a TaKkKe
yKa3aHHE, B KaueCTBE KOI'O JIMIIO BBI3BIBACTCS; YKa3aHUs, KaKUE JEHCTBUSA M K KaKOMY CPOKY
M3BEILIAEMOE MJIM BBI3BIBAEMOE JIUIIO BIIpaBe JINOO 00s13aHO COBEPIIUTD.

[To oOmmM mpaBuiIaM paccMOTPEHMs 1€l B apOMTPaKHBIX CyJax MOATOTOBKA Jena K
cyneOHOMY pa30upaTeNbCTBY 3aBEpIIACTCS IMPOBEIACHUEM MPEIBAPUTEIHHOTO CyAeOHOTO
3acelaHusl B CPOK, HE IPEBBILIAIOLNINI JIBYX MECALEB CO IHSA IOCTYIUIEHHS 3asBJICHUS B
apOutpaxkuslii cya, ecinu AIIK P® He ycranoBieHo uHoe.

I[Io pgenam 00 aAMHUHUCTPAaTUBHBIX NPABOHAPYLICHUSAX COKpAIIEHHBIE CPOKH HX
pPaccMOTPEHMSI ONIPEAEISIOT HHOE PErYJIUPOBAaHUE MTOATOTOBUTENIBHOM CTaluu JIeNa, B CUITy Yero
HEOOXOIMMOCTh OCYILECTBICHUS KOHKPETHBIX NEHCTBHH MO MOATOTOBKE Jeda K CyneOHOMY
pa3zbuparenbCcTBy onpezaensercs cyaseil. [locneanuii cam onpenensier, cieayer Ju 10 JaHHOMY
Jiely TIPOBECTH Mpe/BapUTelIbHOE CyAeOHOE 3acefaHue WM A MOATOTOBKU JOCTATOYHO
OTPaHUYUTHCS KaKUMH-TUOO0 MHBIMU JEHCTBUSAMH, MEPEYEHb KOTOPBIX COAEPKHUTCA B CT. 135
AIIK P®. [Toaromy B ompeaesieHuH O MPUHATUN 3asiBJICHUS U O MOJrOTOBKE JIea K Cy1e0HOMY
pa3bupaTeabCTBY MOXKET ObITh yKa3aHO HE TOJbKO Ha JEHCTBUS IO IOJATOTOBKE, KOTOpHIE
HAJICKUT COBEPLIUTH JHUIAM, YYaCTBYIOIIMM B €€, U CPOKHM MX COBEpIICHMs, HO TaKXKe Ha
BpEeMs U MECTO MTPOBEACHUS CyIe0HOTO pa30npaTenbCTBa.

IIpu moaroToBke nena K pacCMOTPEHMIO CIENyeT TaKKe YYHUThIBaTh OCOOEHHOCTH SIBKU
ML, YYacTBYIOIIMX B Jene, B cynebHoe 3acenanue. [lonoxenuss KoAll PO ykaspiBaioT, 4To
neno 00 aAMHMHUCTPAaTHMBHOM IIPaBOHAPYIIEHUM pAacCMaTpUBAaeTCsl C ydyaCcTHEM JIMLA, B
OTHOIIEHWH KOTOPOrO BEAETCA MPOM3BOACTBO, WM 3alUTHUKA FOPUIUYECKOrO JIMILIA,
COBEPIIMBIIETO aAMUHUCTPATUBHOE NpaBoHapyuieHue. B ormmnune ot KoAll P®, 4. 3 cr. 205
AIIK P® ycranaBiuBaer, 4YTo apOMTPAXKHBIM CyJ] HE BBI3BIBACT JIMILI, YYACTBYIOUIUX B Jiej€, a
JMIIb M3BELIAeT UX O BPEMEHM U MecTe CylneOHoro 3acenaHus. HesBka ykasaHHBIX JIUI,
U3BEIICHHBIX HaJJIeKalIMM 00pa3oM O BPEMEHH U MecTe CyAeOHOro 3aceqaHus, He sBISETCS
IPENATCTBUEM ISl PACCMOTPEHHUs Aena. B To e Bpemst apOUTpakHbIM CyJ MOXKET NMPHU3HATH
00513aTeNIbHOCTh SIBKM B CyAeOHOE 3aceJaHue He TOJIbKO JIMIA, B OTHOLICHHH KOTOPOTO
COCTaBJIEH MPOTOKOJ 00 aJMUHUCTPATUBHOM IPAaBOHAPYLIEHMH, HO U MPEICTaBUTEIS
aMMHHUCTPATUBHOI'O OpraHa.

IIpy moAaroToBke Jejla 4aCTO BCTAe€T BOIPOC O BO3MOMKHOCTH INPUMEHEHHUS MeEp IO
00eCreyeHni0 TPOM3BOJCTBA MO JAely. B oTnuume OT Mep mo OO0ECledyeHHI0 HCKa WIH
MMYILECTBEHHBIX HHTEPECOB 3asBUTEINSI, BO3MOXXHOCTD IMIPUHATHS KOTOPBIX NIPEAYCMOTPEHA TI. 8
AIIK P®, B naHHOM cilydae TakMMHM MepamMH Ha3bIBalOTCS IpOLECCyalbHbIE IEHCTBUS,
MpU3BaHHBIC Tpecedyb MPABOHAPYIICHUE, CIOCOOCTBYIONME OOHApYXEHUI0 W (DHUKcanuu
JIOKa3aTeNbCTB, OOECIIEYCHUIO HCIOIHUTENbHOrO npou3BoAcTBa 1o geny. AIIK PD nHe
OTPaHUYMBAET BO3MOXKHOCTb IIPUMEHEHUS Mep O0OecledyeHusi MNPOU3BOACTBA IO JEIy O
OpPUBJICUECHUH K aJMHHUCTPATUBHOM OTBETCTBEHHOCTH, YTO HE MPOTUBOPEUYHUT OOIIUM
HNPUHIMIAM apOUTPaKHOTO CyIONPOU3BOACTBA.

KoAIl P®, B cBoro ouepeib, MpsAMO MpeAyCMaTpUBAET, YTO oOecreyeHue Mo Jeny o0
aIMUHUCTPATUBHOM IPABOHAPYIIEHUH MOXXET UMeThb MecTto. B wactHocTH, 1. 27 KoAll PO
periaaMeHTHPYET pa3inyHble Mepbl 00ecieueH st POU3BOACTBA IO /1Ty 00 aMUHUCTPATUBHOM
npaBoHapymeHud. OnHa W3 JAaHHBIX Mep - NPUBOJ (U3MYECKOrO JIMLA JIMOO 3aKOHHOIO
NpeCTaBUTENS FOPHINYECKOTO JIUIA, B OTHOIICHUH KOTOPBIX BEAETCS MPOU3BOJCTBO IO Aeny 00
aIMMHHCTPAaTUBHOM IIPABOHAPYILICHUM, 3aKOHHOTO TIPEICTABUTENS HECOBEPIICHHOJIETHETO



JMIa, TPUBJIEKaeMOro K aJMUHHCTPAaTUBHOW OTBETCTBEHHOCTH, a Takxke cBuierens (cr. 27.15
KoAII PD).
O npuMeHeHUN Mep 10 00ECIIEYEHHIO POU3BO/ICTBA IO JIENTy CYJl BBIHOCUT OIPEJIEICHHUE.

Oco0EeHHOCTH TOKAa3bIBAHUSA

I[lo nemam o TmpUBIEUEHUH K AJIMUHUCTPATUBHOM OTBETCTBEHHOCTH MPEIMETOM
JIOKa3bIBAaHUs SIBJISIIOTCS  OOCTOSITENBCTBA, IOCIY)KMBIIME OCHOBAHUEM JUIS COCTABIICHMS
IPOTOKOJIa 00 aJMUHUCTPATUBHOM IpaBOHapylieHUU. OO0s3aHHOCTh J10Ka3bIBaHUS HE MOMKET
OBITh BO3JI0KEHA HA JIMLO, NMPUBJIEKAEMOE K OTBETCTBEHHOCTHU. DTO ompezenseT 00s3aHHOCThb
aJIMAHUCTPATUBHOTO OpraHa WM TMPOKypopa, OOpaTUBIIMXCS B CyA C 3asBICHHEM O
IPUBJICYCHUH K OTBETCTBEHHOCTH, INPEACTAaBUTh [JOKA3aTEJbCTBA HAJIMYUA  JIaHHBIX
OOCTOSITENECTB WM BUHOBHOCTH JIMIIa B COBEpILIEHUMM IpaBoHapylieHus. B ciydae
HENPECTABICHAS aJMUHUCTPATUBHBIM OPraHOM, COCTABHMBIIMM IIPOTOKOJI, JOKa3aTENIbCTB,
HEOOXOJUMBIX JUIsl PACCMOTPEHMs Jiejla M MPHUHATHS PEIIeHUs, apOUTpPakKHbIA CyJ| BIpaBe
UCTpeOOBaTh JJ0Ka3aTeNbCTBA OT YKa3aHHOIO opraHa no cBoei mHunuatuse (4. 5 ct. 205 AIIK
P®D).

IIpu paccMoTpeHuM Aena O NPUBJIECYEHUHM K OTBETCTBEHHOCTH CYJ JOJDKEH YCTaHOBUTH
cienytouire (GpakTel: HATMYKME aJMHUHUCTPATHBHOTO MPABOHAPYIICHHUS W (PAKT COBEPIICHHS €T0
JIMIIOM, B OTHOILIEHUH KOTOPOI'O COCTAaBJIEH MPOTOKOJ 00 aJIMUHUCTPATUBHOM IIPABOHAPYILICHUH;
HaJIMYue OCHOBAaHUM I COCTAaBJICHHS NMPOTOKOJIA 00 aJAMMHHUCTPATHUBHOM IPaBOHAPYILICHUHU;
MOJIHOMOYHSI aIMUHUCTPAaTUBHOIO OPTraHa, COCTaBUBLIETO MPOTOKOI.

JlokazaTenbCTBa JaHHBIX OOCTOSTENBCTB aAMUHUCTPATHBHBIN OpTraH JIOJDKEH NPEICTaBUTh
B cyJ. B ciydae HenpencTaBieHus ¢y ucTpeOyeT ux Mo CBOeH MHULIMATHBE.

[lo nanHBIM J1e1aM HEOOXOAMMO J0Ka3aTh CAEAYIOLINE OOCTOSTEIbCTBA: HAIUYUE COOBITUS
aIMMHHUCTPAaTUBHOIO IPAaBOHApPYIIEHHs, T.€. IPOTUBOIPABHOIO [ESHUSA, IPENLyCMOTPEHHOIO
aJIMUHUCTPATUBHBIM 3aKOHOJATEIbCTBOM (OCHOBHOM MOJJIEKAIIMN JIOKa3bIBAaHUIO (aKT);
HaJIMYUE€ BPEIHBIX MOCIEACTBUM M TNPUYMHHO-CICICTBCHHON CBA3H MEXKIy HIEIHHEM U
HACTYNMBIIUMH TOCJIEACTBUAMU; CIOCOOHOCTH JIMIIA, TPUBJIEKAEMOT'0 K OTBETCTBEHHOCTH, OBITH
CyOBEKTOM JAaHHOIO IIPAaBOHAPYLICHUS; HaJIM4YMe€ BUHBI JAHHOTO JIMLA B COBEPLICHUU
IIPOTUBONPABHOIO JACSHHUS.

OTH JaHHBIE COJEpXKATCA MPEXKIE BCEro B INPOTOKOJE 00 aJIMUHUCTPATHBHOM
[IPAaBOHAPYLIEHUH, 3HAY€HUE KOTOPOTO KaK OCHOBHOIO JI0Ka3aTeiabCTBA M0 JEIy YXKe
oTMeuanock. [IpakTdecku MPOTOKON U MPUIOKEHHBIE K HEMY AOKYMEHTBI JOJKHBI yKa3bIBAaTh
Ha XapakTep COOBITUS M COCTAB aJIMUHUCTPATUBHOTO MTPABOHAPYILICHHS.

Jpyrumu HauOojiee pPacHpOCTPAaHEHHBIMU JIOKa3aTEIbCTBAMU SIBIAIOTCS: JTOKYMEHTHI
(MaTepuanbl, colepiKalie CBeACHUs, 3a(UKCHPOBAHHBIE KaK B NMHCbMEHHOW, Tak M B MHOMN
(dopme); OOBsACHEHMs JHUIA, MPHUBIEKAEMOI0 K OTBETCTBEHHOCTH; IOKa3aHMs CBHIETENEH U
NOTEPIEBIIETO; 3aKIIOYEHHS CIELMAIUCTOB; IOKAa3aHUS CHEIMAIbHBIX TEXHUUYECKUX CPEICTB;
JIpyrHe JOKa3aTelIbCTBA.

K nucbMeHHBIM 10Ka3aTeIbCTBAM TAKKE OTHOCSTCSI MHBIE IIPOTOKOJIBI, COCTABIIEMBIE TI0
neny o0 aJMUHUCTPAaTHBHOM IIpaBOHApYyIIEHUH, HampuMmep o0 apecTe TOBapoB, AOCMOTPE U
U3BATHN BelIel U JTOKyMeHTOB. Kpome Toro, eciu mo ey NpUMEHSUTUCh MEpbl 00eCIIeYeHHUs,
TO B CyJl TAK)KE€ HAIIPABIISAETCS COOTBETCTBYIOIEE IIOCTAHOBIEHUE 00 ITOM.

OcoOeHHOCTH TpeaMeTa JIOKa3blBaHUS IO PA3IUYHBIM COCTaBaM aJMHHUCTPATHUBHBIX
IIPABOHAPYLICHUH U 110 KOHKPETHOMY JEJIy ONpPEACIAIOT TAKXKE caMy IPOLEAYPY NOKa3bIBaHUSA,
KOPPEKTHPYS 00beM U BUIbI HEOOXOUMBIX JToKa3aTeabcTB. OHAKO CIEIyeT UMETh B BUY, UTO
BCE IPEICTABICHHBIE JOKA3aTEJIbCTBA B MX COBOKYIHOCTH JOJDKHBI IOATBEP)KIATh HAJIMYHE
OOCTOSITENILCTB, BXOAALIMX B TPEAMET JOKa3bIBaHHS, HEIOKa3aHHOCTb XOTA Obl OJHOTO U3
JJIEMEHTOB  COCTaBa aJMHMHHCTPATHBHOIO IIPABOHAPYLICHMsI HCKIIOYAET BO3MOXKHOCTB
IIPUBJICYEHMS JTULA K aIMUHUACTPATUBHON OTBETCTBEHHOCTH.



ApOuTpakHBIH TporeccyatbHbIi Kogeke PO ycTaHaBmuBaeT onpeeneHHbIe 0COOCHHOCTH
B pacrpesieJIeHun 00sI3aHHOCTEN 10 JJOKa3bIBAaHUIO, B COOTBETCTBMU C KOTOPBIMH IO JI€JaM O
IPUBJICYEHUH K aJAMMHHUCTPATUBHONW OTBETCTBEHHOCTH OOS3aHHOCTH JOKA3bIBAaHUSI HE MOKET
OBITh BO3JI0KEHA HA JIMLO, MPUBJIEKAEMOE K OTBETCTBEHHOCTU. DTO ompezenseT 00s3aHHOCTb
aJIMUHUCTPATUBHOTO OpraHa WM TPOKypopa, OOpaTUBIIMXCS B CyA C 3asBICHHEM O
IPUBJICYCHUM K OTBETCTBEHHOCTH, NPEACTaBUTh [JOKA3aTEJbCTBA HAJIM4YUA  JIaHHBIX
OOCTOSITENECTB WM BUHOBHOCTM JIMIIAa B COBEpILIEHUMM I[paBoHapylieHus. B ciydae
HENPEICTABICHAS aJMUHUCTPATUBHBIM OPraHOM, COCTABHMBIIMM IIPOTOKOJI, JOKa3aTENIbCTB,
HEOOXOJUMBIX JUIsl PACCMOTPEHMs Jiejla M TMPUHATHS PElIeHus, apOUTpPakHbIM CyJ| BIpaBe
UCTpeOOBaTh JJ0Ka3aTeNbCTBA OT YKa3aHHOIO opraHa no cBoei mHunuatuse (4. 5 ct. 205 AIIK
P®). UctpeboBanue noka3aTeabCTB OCYyIIECTBIsAETCS MO npasuiaM cT. 66 AIIK PO.

Ha pacnpenenenune o00s3aHHOCTEH JTOKa3bIBaHUS OKAa3bIBACT BIMSHUE MPE3yMIILUSA
HEeBUHOBHOCTH, copmynupoBanHas B cT. 1.5 KoAIl P®. B cooTBeTcTBUU € TOJIOKEHUSIMU
JAHHOW HOPMBI JIMLO TOJJIEKUT AaJMHUHUCTPATUBHOM OTBETCTBEHHOCTH TOJIBKO 3a T€
aJMHHHUCTpAaTUBHbIE MPABOHAPYIIEHUS, B OTHOILIEHUU KOTOPHIX YCTAHOBJIEHA €r0 BUHA; JIUIO, B
OTHOLIEHMHM KOTOPOTO  BEAETCS  MPOU3BOJACTBO MO Jeny 00  agMHUHHUCTPAaTUBHOM
[IPAaBOHAPYLIEHUH, CYUTAETCd HEBUHOBHBIM, II0Ka €ro BHHAa He OyJeT [oKa3aHa B
IIPEyCMOTPEHHOM IOPSIIKE U YCTAaHOBJIEHA BCTYNUBUIMM B 3aKOHHYIO CHJIYy IIOCTAHOBJICHHEM
CyllbH, OpraHa, JOJDKHOCTHOTO JIMLA, PACCMOTPEBLIMX JI€J0; JIMIO, TPUBIEKAEMOE K
aJIMUHUCTPAaTUBHOM OTBETCTBEHHOCTH, HE O005S3aHO JI0Ka3blBaTh CBOK HEBHHOBHOCTB;
HEYCTpaHUMblE COMHEHHS B BHHOBHOCTU JIMIIA, NPUBJIEKAEMOI0 K aJAMHHHUCTPATUBHOMN
OTBETCTBEHHOCTH, TOJIKYIOTCS B IIOJIb3Y AAHHOTIO JIMLA.

Bmecre ¢ TeM Ha nuI0, MpUBJIEKAEMOE K aJIMUHUCTPATUBHON OTBETCTBEHHOCTH, TaKKeE
MOET PACIHpPOCTPAHATHhCA OOS3aHHOCTh IO JIOKA3bIBAaHMIO, YTO 3aBHCUT OT TOM HpaBOBOU
MO3HIINU, KOTOPYIO OHO M30HpaeT mo jaeny. Ecnm Takoe MUIO JTUIIb OTpHULAET TpeOOBaHUS U
JIOBO/IbI aJIMUHUCTPATUBHOIO OpraHa, TO MoOcleAHUN (akThdecku HeceT Ha cebe Bce Opems
JOKa3bIBaHUs. B ciydae, ecnu 1Mo, B OTHOUIEHHHM KOTOPOTO COCTAaBJIEH IPOTOKON 00
aJMUHUCTPAaTUBHOM  IPaBOHAPYIIEHWHW, TNPUBOJUT  BO3PAXKEHUS NPOTHB  TpeOOBaHMMH
aJIMUHUCTPATUBHOTO OpraHa, CChUIasCh Ha KaKHe-TH00 0OCTOSTENbCTBA, OHO CaMO JIOJDKHO UX
nokasathb (cT. 65 AIIK PD).

PaccMoTtpenue e o npuBieYeHUN
K aIMUHUCTPATUBHOM OTBETCTBEHHOCTH M OCOOCHHOCTH U3JI0KEHUS
PE30IIOTUBHON YaCcTH PEIIEHUs 10 TAaKUM JieJiaM

Kak yxe oTmeuanocs BblllIe, [iea O MPUBJICYECHUH K aIMUHUCTPATUBHON OTBETCTBEHHOCTHU
JML, OCYIIECTBISIOUIMX MNPEANPUHUMATENIBCKYI0 M HHYI AKOHOMUYECKYIO JESTEIBHOCTD,
paccMaTpuBarOTCS B Cy/eOHOM 3aceaHMM CYIbEeH CAMHOIUYHO B CPOK, HE MpeBbIIaronui 15
OHEH cOo JHA TIOCTYIUIGHHS B apOUTpPaKHBIM CyJ 3asBICHHS O TPUBICYCHUU K
aJMHUHHUCTPATUBHON OTBEeTCTBEHHOCTU. CI0Ja BKJIIOYAETCS TaKKe CPOK Ha MOATOTOBKY Jena K
cyneOHOMYy pa3OUpaTeNbCTBY U MPHUHATHE pelieHus no aeny. Ciaenyer OTMETUTb, YTO AaHHBIN
CpOK, yCTaHOBJICHHBIN 4. 4. 1 u 2 cT. 205 AIIK P®, coBnagaeT co CpoKOM pacCMOTPEHHUS Aena
00 aIMUHHCTPATUBHOM MPABOHAPYIICHUHU, YCTAHOBIEHHOM CT. 29.6 KoAIl PO.

Cpok paccMOTpeHHs Jiejla HaYMHAeTCs CO JIHS MOCTYIUICHHUS 3asBJICHUS O MPUBJICUYECHUH K
aIMUHUCTPATUBHON OTBETCTBEHHOCTH B CYyJl. JTO O3HAYAET, UTO BPEMsI HaXOXKJICHUS 3asIBJICHUS
U MaTepuajioB K HEMY B KaHIEISPUH Cyla, Y PYKOBOAMTENS CyJAa, pacHpelessiomiero iena
MEXIY CYAbsIMHU, BIUIOTh /10 TOCTYIUIEHUS K CYJIb€, OJHOCTHIO BXOJUT B YCTAHOBJIEHHBIN CPOK
paccMOTpeHHUsI Jiena.

B cnydae octaBneHus 3agBJI€HHs O IPUBJICUCHUH K aIMUHUCTPATUBHON OTBETCTBEHHOCTH
0e3 nBuKEHHUS 15-THEBHBIH CpPOK CIEAyeT HCYHCIATH C TOro JHS, KOrja OOCTOSITEeNbCTBA,
MOCITY>KUBIITUE OCHOBAHUEM JIJIsl OCTABIICHUS 3asBIICHUS O3 ABWXKCHUS, OyIyT yCTpaHeHsI (1. 15
[ToctanoBnenus [lnmenyma BAC P® ot 9 nexabps 2002 r. N 11 "O HeKoTOpwIX BOIMpocax,



CBS3aHHBIX C BBEJIEHUEM B JelcTBHE ApOUTPaKHOTO MpolecCyalbHOro Kojekca Poccuiickoit
Oeneparun").

Cpoxk paccMOTpeHus jiesia O MPUBJICUCHUH K aIMUHUCTPATUBHON OTBETCTBEHHOCTH MOYKET
ObITh TMpOJJICH apOUTPaKHBIM CyJOM He Oojlee YeM Ha Mecsll MO XOJaTalCTBY JIMIIL,
y4acTBYIOUIMX B Jeiie, JUOO B cilydae HEOOXOAMMOCTH B JONOJHUTEIBHOM BBISICHEHUU
oOcrositenscTB Aena. OINHAKO paccCMOTpeHHE JAefla MOXKET ObITh OTJIOKEHO JIMIIL B Mpenaenax
CpoKa JaBHOCTHU TPHUBJICYCHHUS K OTBETCTBEHHOCTH. O TMPOAJIEHWU CpOKa apOUTPAKHBIN CYII
BBIHOCHUT OIpe/ieTICHIE, KOTOPOE TOIKHO OBITh MOTHUBHPOBAHHO.

[Ipu paccMoTpeHHHM nena CyJ MOXET YCTaHOBUTBH, UTO 3asBJICHHWE aJIMHUHUCTPATHUBHOTO
OopraHa O TPHUBJICYEHUH K aJIMUHUCTPATUBHOM OTBETCTBEHHOCTH WU MPOTOKONT 00
aIMUHUCTPATUBHOM  TIPaBOHAPYIICHUU COJIlep’KaT  HEMPaBWIbHYIO  KBaIH(DHUKAIHIO
COBEPIICHHOT0 MTpaBOHapyIIeHUs. B 3ToM ciydae cy BIipaBe NPUHATH PELICHHE O MPUBICYCHUN
K aJIMUHUCTPAaTUBHON OTBETCTBEHHOCTH B COOTBETCTBMU C HaJyIexkallei kBanudukanueil. [lpu
9TOM YKa3aHHBIH B TPOTOKOJE (DaKT MpaBOHAPYIIEHUS M MPEICTaBICHHBIE JOKa3aTelIbCTBA
JIOJDKHBI  OBITh JOCTATOYHBIMHU [IJISl  OMPEICIICHUS WHOW KBadU(UKAIMU TPOTHUBOIPABHOTO
TeSTHUSL.

C TOukM 3peHHs OOIMMX TMPUHIMIIOB TPABOCYIUS HW3MEHEHHE TMPEIBAPUTEIHHON
IOPUAMYECKOI KBaMU(UKALUK B CTOPOHY CMSITYCHHS] OOBUHEHUS SIBIISIETCS BIIOJIHE JOMTYCTUMBIM
KOHCTUTYIITMOHHBIM MEXaHU3MOM HOPHIMYECKOW OTBETCTBEHHOCTH. Bmecte ¢ Tem Inoboe
M3MEHEHUE KBaTH(PUKAIUU MOXKET MPOUCXOIUTHh MPH yCIOBUH, YTO JIMIO MPHUCYTCTBYyeT. [lpu
pElIeHNH JAaHHOTO BOIIPOCa M €My IPEAO0CTaBI€Ha BO3MOKHOCTh pealli30BaTh CBOE IPAaBO Ha
3amuTy. Takum o00pa3oMm, eclid HOBas [opuaudeckas KBanu(ukauss HE BIUAET Ha
MOJIBEIOMCTBEHHOCTh JeJIa 00 aTIMUHUCTPATUBHOM IPABOHAPYLICHUH apOUTPAKHOMY CYIY,
JUIO TPUCYTCTBYET B CyA€OHOM 3aceJaHMM M HE 3asiBIsIeT OOOCHOBAHHOTO XojaTaiicTBa 00
OTJIO)KEHUU CIIyLIaHMsl JI€7a, CyJ BIIpaBE B CBOEM DPELIEHUM yKa3aThb 3aKOHHOE OCHOBAaHUE AJIs
MPUBIICYCHHS] K aIMUHUCTPATUBHON OTBETCTBEHHOCTH, €CJIH MPHU 3TOM HE YXY/IIAeTCs IPaBOBOE
MIOJIO’KEHHUsI OOBHHSIEMOTO.

VYXyauieHne mpaBOBOTO  IMOJIOKEHHUS  OOBHHSEMOTO  IOPUIMYECKOrO0  JIUIa WU
WHJUBUYyAIBHOTO MPEANPUHUMATENS MPOUCXOAUT B TOM CJydae, €Clid HOBas HOpUAUYECKas
KBasM(UKalMs TMpeaycMaTpuBaeT Oojee CTporoe agMHUHHCTPAaTHBHOE HakKa3aHHe. A MMEHHO
HU3IIAas TPaHWIA aJMUHHCTpATUBHOTO mTpada sBisercs Ooyee BBHICOKOW (MPU 3TOM BEPXHSS
rpaHUlla MOXET OBITh W HUXKE), €CIM CaHKIMUA MpeAyCMaTpUBAET JOMOJHUTEIHHOE
aJIMIUHHUCTPATHBHOE HaKa3aHUE, KOTOPOTO He OBLIO MO paHee MPEIbIBICHHOMY OOBHHEHUIO WU
OHO OBUIO JIbTEPHATUBHBIM, a CTAJI0 UMIIEPATUBHBIM, U T.II.

Bmecte ¢ Tem, ecnm B pesynbrare NepeKBaIU(UKAIMM COCTABICHHWE MPOTOKOIA O
COBEpUICHHOM IpPaBOHAPYIIEHWH HE OTHECEHO K MOJIHOMOYHSM OOpATHBIIETOCS C 3asiBICHHUEM
opraHa, CyJ HE BIpaBe MNPUHIATh PEIICHHE O TMPUBJICUYCHUH K AJMUHUCTPATUBHOU
OTBETCTBEHHOCTH.

Kpome Toro, ecimi B COOTBETCTBHH C HaANEXKaIeH KBaTH(PUKAIIUEH pacCMOTpPEHHE Jela O
MPUBJICUCHUN K aJIMUHUCTPATUBHOM OTBETCTBEHHOCTH, corjacHo 4. 3 cT. 23.1 KoAlIl P®, ne
OTHECEHO K TOJBEAOMCTBEHHOCTH AapOUTPaXHOTO CyJa, CYJ BBIHOCHT OMpPEIEICHHE O
NPEeKpaleHU TPOU3BOACTBA B apOUTPaKHOM CyJ€ U O BO3BpAlllEHUU MpPOTOKoJa 00
QIMUHUCTPATUBHOM  MPABOHAPYIIEHMM W  NOpWIAaraéMblX K  HEMy  JIOKYMEHTOB
angmuuuctpatuBHomy oprany (Ilocranosnenue ITnenyma BAC P® ot 2 utons 2004 r. N 10 "O
HEKOTOPBIX BOMPOCAX, BO3HUKIIMX B CyACOHOW MpaKTUKE MPU PACCMOTPEHUH Aenl 00
aIMUHUCTPATUBHBIX MMPAaBOHAPYIICHUAX").

[Ipu paccMoTpeHHU aena CleAyeT yYUThIBATh OCOOCHHOCTH HAJIOKEHHUS B3BICKAHUS Ha
UHAMBUyaIbHBIX  TNpEeANpUHUMATENel, KOTOpble MOTYyT HECTH  aJIMUHHUCTPATUBHYIO
OTBETCTBEHHOCTh KaK JIOJDKHOCTHBIE JIMIIA, €CJIM 3aKOHOM He ycTaHoBleHO uHOe (cT. 2.4 KoAll
P®). Taxke HEOOXOAMMO MPUHUMATh BO BHHUMAHHE BO3MOXXHOCTH OCBOOOXKICHMS JIMIA OT
QIMUHUCTPATUBHOM  OTBETCTBEHHOCTH TMPU  MaJIO3HAYUTEIBHOCTH  aJIMUHUCTPATUBHOIO
npaBoHapymieHus (ct. 2.9 KoAIl PO).



OcBoOoxgass JIUIIO OT aJIMUHUCTPATUBHOW  OTBETCTBEHHOCTH II0  OCHOBAHUIO
MaJIO3HaYUTEIBHOCTH, CyJ JOJDKEH YUYNUTHIBATh XapaKTep MPaBOHAPYIIECHUS UCXOIA U3 TOTO, YTO
npu (GOopMaTbHOM HAJIMYHMH BCEX MPHU3HAKOB COCTaBa MPaBOHAPYIICHUS TIOCIEIHEE caMo 1o cebe
HE COJIEP)KUT KaKUX-TMOO CYIIECTBEHHBIX YIpO3 OXpaHAEMbIM OOIIECTBEHHbIM OTHOIIEHHUSM. B
TO K€ BpeMs TaKhe OOCTOSATENbCTBA KaK, HAIPUMEpP, JIUYHOCTh M MMYLIECTBEHHOE IOJIOKEHUE
NPUBJIEKAEMOT0 K OTBETCTBEHHOCTH JIMI[a, JOOPOBOJBHOE YCTPaHEHUE IOCIEICTBUN
[IPAaBOHAPYLIEHUs,, BO3MELICHHE MPUYMHEHHOro  ymepda HE  CBUIETENIBCTBYIOT O
MaJIO3HAYUTEIIBHOCTH  NPAaBOHApPYIICHHsA, a YYMTHIBAIOTCA CyJAOM IIpM  HAa3HA4YE€HUU
aJMMHHUCTPATUBHOI'O HAKa3aHMUS.

IIpu paccmoTpeHuM Jena cyz IOJDKEH MPOBEPATh, HE HUCTEKIM JIM CPOKU JaBHOCTU
NPUBJICYEHUS] K OTBETCTBEHHOCTH, YYHUTbIBas IpaBWJIa MCUUCIECHUS JIAaHHBIX CpPOKOB,
yctaHoBieHHbIE CT. 4.5 KoAIl P®. HazBaHnHble CPOKH HE MOJJIEKAT BOCCTAHOBJIEHUIO, IO3TOMY
CyI B Cllydae UX IMPOMyCKa MPHHUMAET pelIeHHe 00 OTKa3e B Y/IOBJIECTBOPEHHH TPeOOBaHWUS
aMMHHUCTPATUBHOIO OpraHa O IMPUBJIECYEHUH K OTBETCTBEHHOCTH.

[IpoBepsisi coOnroAeHNE CPOKa JABHOCTH B CUTYallMM JUISILErOCS IPaBOHApYLIEHMS, CYyJ
JIOJDKEH MCXOAMTh M3 TOr0, 4TO JHEM OOHAapy>KeHHs aJMHUHUCTPATHBHOTO IPaBOHAPYILEHUS
CUUTAETCS JIEHb, KOTJa JOKHOCTHOE JIMIO, YIIOJTHOMOUYEHHOE COCTABIIATH IMPOTOKOJI O TaHHOM
aJIMUHUCTPAaTUBHOM TIPaBOHAPYIIEHUH, BBIABWIO (akT coBepuleHus mocienHero. Ecmu
JUIAIIeecss TpaBOHAPYIIEHHE TIOCIE €ro BBIABICHHUS HE TMPEKPalmeHo (aKTHIECKH WIIH
IOPUJIMYECKH, TO CO JHS HOBOI'O OOHApYKEHUs JUISIILETrocsl IpaBOHapyIIeH!s] HAYMHAETCs] HOBBIN
CPOK JJaBHOCTHU IIPUBJICUEHUSI K aIMUHUCTPATUBHON OTBETCTBEHHOCTH.

Ilo pesynbraraM paccMOTpeHHUs Jejla CyJ NPUHHUMAET pEUICHHE O IPUBICYECHUU K
aJMMHHUCTPAaTUBHONW OTBETCTBEHHOCTM WJIM OO0 OTKa3e B YJOBJIETBOPEHUU TpeOOBaHUS
aIMMHHUCTPAaTUBHOIO OpraHa O IPHUBJICYCHHM K aJMUHUCTPATUBHOM OTBETCTBEHHOCTH, a HE
MOCTAaHOBJICHHE, Kak 3TO mpeaycMoTpeHo B cT. 29.9 KoAIl P®. B pgannHom ciywae Takke
nerctByet npuHuun npuopurera npasui AIIK PO nag Hopmamu KoAIl P®, uto ormedeHo B 1.
18 IlocranoBnenus [Inenyma BAC PO ot 9 nexabps 2002 r. N 11 "O HekoTOpBIX BOINpocax,
CBSI3aHHBIX C BBEJCHUEM B JeHCTBHE APOUTPaKHOTO MPOIECCYyaIbHOTO Kojekca Poccuiickoi
Oepnepanun".

OcobenHoctu cyeOHOrO pa3duparenbecTBa
Y PE30JTIOTUBHOI YaCTH peIICHUs

Crateeii 206 AIIK P® ycraHOBI€HO, YTO B pE30JIOTHBHOM 4YacTH pEUICHUS O
IMPUBJICYCHUU K aI[MPIHHCTpaTHBHOﬁ OTBCTCTBCHHOCTHU JOJIKHBI COACPIKATHCS: HAMMCHOBAHHC
JUIA, TPUBJIEYEHHOTO K aJMUHUCTPATUBHOM OTBETCTBEHHOCTH; €r0 MECTO HAXOXACHUSA WU
MECTO JKUTEIbCTBA; CBEICHUS O €r0 TOCYJAApPCTBEHHONW PETUCTPAllMU B KaU€CTBE IOPUTIUUYECKOTO
JUla WIM WHIUBUAYAJIbHOTO MpEANpPUHUMATENS; HOPMbI 3aKOHA, HAa OCHOBAHHUU KOTOPBIX
JaHHOC JIMIO IMPUBJICKACTCA K aHMHHHCTpaTHBHOﬁ OTBCTCTBCHHOCTH; BUJ aAMUHUCTPATUBHOI'O
HaKa3aHWs W CaHKUUH, BO3JIO)KEHHBIE HA JIMLO, MPHUBJICYEHHOE K aJAMHHHUCTPATUBHOMN
OTBCTCTBCHHOCTH.

Konuto pemienns apOoutpakHblii cyJl B TPEXIHEBHBIH CPOK CO JHS NPUHATHS HAIPaBIISIET
JMLAM, YYaCTBYIOIIUM B Jieiie. Takke CcyJ MOYKET HAIllPaBUTh KOIUIO PELICHUS B BBILIECTOSIIMMI
B MOPSJIKE OTYMHEHHOCTH aIMUHUCTPATUBHBIN OpraH.

Pemtenue 1o ACly O MNPUBJICUCHUHN K aﬂMHHHCTpaTHBHOﬁ OTBCTCTBCHHOCTHU BCTYIIACT B
3aKOHHYIO cuily 1o ucrtedeHuun 10 gHe# co OHS ero MpUHATHS, MPH YCJIOBHU YTO HE MOJaHa
areJIsInuOHHas )Kan06a. B cJIy4dac mogaduu )KaJIO6I>I pemicHue, €Cjin OHO HC M3MCHCHO WJIM HC
OTMEHEHO, BCTYMAeT B 3aKOHHYIO CHIIy CO JIHSI MPUHATHUS MIOCTAHOBJIECHUS apOUTPAKHBIM CYIOM
aHeJIJI}ILIPIOHHOﬁ HWHCTAHIINU.

[Mopsimok paccMOTpeHust A€l 00 OCTIapUBaHUK PEIICHUN
aJIMMUHHUCTPATUBHBIX OPTaHOB O MPUBJICYEHUH K



aJMMHHUCTPATUBHON OTBETCTBEHHOCTH (CT. cT. 207 - 211 AIIK P®)

Hlena 00 ocnapuBaHMM pEIIEHUH TOCYAAPCTBEHHBIX OpPraHOB, HWHBIX OPraHOB,
JNOJDKHOCTHBIX ~ JIML,  YNIOJIHOMOYEHHBIX  paccMaTpuBaTh Jejla O [PUBICYEHUU K
aJMHHHUCTPAaTUBHOW  OTBETCTBEHHOCTH (aAMMHHUCTpPATHBHBIE OpraHbl), paccMaTpPUBAIOTCS
apOUTPaKHBIM CYJIOM IO OOIIKMM IpaBUJIaM MCKOBOTO MPOM3BOJCTBA C YYETOM OCOOEHHOCTEH,
yctaHoBiIeHHBIX B TJ1. 25 AIIK PO u B r1. 30 KoAIl PO.

Yacte 3 crarbu 30.1 KoAIl P® ykaseBaer: '"[locraHoBienue 1o jaemy 00
aJMMHHUCTPAaTUBHOM IPABOHAPYIICHWH, COBEPIIEHHOM IOPUIMYECKUM JIUIIOM WU JIUIOM,
OCYILECTBIISIOLUIMM TPEANPUHUMATEIBCKYIO JEATeNbHOCTh 0€3 00pa3oBaHMs HOPUAMUYECKOTO
nva, oOXxalyercss B apOMTPaKHBI CyZ B COOTBETCTBHH C apOHTPaKHBIM IIPOLIECCYaTbHBIM
3akoHonarenscTBOM". B oriinune ot KoAIl P®, 4. 1 ct. 207 AIIK P® kxoHKpeTusupyer, 4yTo
NPUBJICUYCHUE TAKOTO JIMIa K OTBETCTBEHHOCTH JOJDKHO OBITH CBSI3aHO C OCYIIECTBICHHEM UM
IPEIIPUHUMATEIBCKON WJIN NHOM SKOHOMHYECKOHN JEATEIBHOCTH, B UEM BBIPAYKAETCS CYLIHOCTh
apOUTPaXHOTO CyJAa Kak CHEUaJM3UpPOBAHHOIO CyJa [0 PACCMOTPEHHIO SKOHOMHYECKHX
CIIOpOB.

Hecmotpst Ha 1o uTto AIIK P® B ornmune ot KoAll P® rosoput He 00 00kanoBaHuu
IIOCTaHOBJICHHUS O JieNly 00 aJMUHUCTPATUBHOM IPAaBOHAPYLICHUH, a 00 OCIapUBaHUU PELICHUs
0 TPUBJICUYCHUH K aJMHUHHCTPATUBHOW OTBETCTBEHHOCTH, (DAaKTHYECKH B apOUTPaKHOM Cyne
OCIIapUBaeTCsl AJMMHUCTPATHBHBIM aKT TI0J] Ha3BaHWEM 'NOCTaHOBJIEHUE IO Jeiny 00
aJMUHHUCTPATUBHOM IIpaBOHAPYILLIEHUH".

Takue mNOCTaHOBIEHUS MOTYT OBITH ABYX BHJOB: O Ha3HAYCHUM aJIMUHHCTPATUBHOTO
HaKa3aHMs WU O MpEeKpalleHuH npousBojactBa 1o neiy (cr. 29.9 KoAll P®). 1 tot u npyroi
BUJI TIOCTAHOBJICHUH MOXET OBITh OCIIOPEH B apOUTPaKHOM CY/I€E.

Wuble BUABI pelieHui, IpUHUMaeMble aIMUHUCTPATUBHBIM OPraHOM B XO0J1€ MPOU3BOJICTBA
1o Jesty 00 aIMUHUCTPATUBHOM MPaBOHAPYIIEHUH (B TOM YHCIIE PEILIEHHs O BO30YXKICHUH /i€
00 aJIMUHHCTPATUBHOM IIPABOHAPYLICHUH, O Tepeaaye Jeia MO MOJBEIOMCTBEHHOCTH, 00
OTJIOKEHUU PAaCCMOTPEHHs Jiefla, O MPOJICHUH CPOKa aJMHUHUCTPATUBHOIO paccle0BaHMsl), HE
MOTYT COCTaBIJIAITh CAMOCTOSITENIHBIA TpPEIMET CyJIeOHOro pa30oupaTenbcTBa U JOJDKHBI
OCITAPUBATBCS TOJIBKO BMECTE C UTOTOBBIM pEIICHHEM IO neiny. Ha3BaHHBIE BUIBI aKTOB HOCST
BCIIOMOTATENbHBIN MPOLECCYAbHBINH, IPOMEXYTOUHBIN XapaKTep U caMH IO ce0e OorpaHUYeHHUs
IIPAaB YYaCTHUKOB MIPEANTPUHUMATEIBCKOMN EATENBHOCTH HE BIEKYT.

Ecmu neno 06 o0kanoBaHMM pEUICHUS aJIMUHHCTPATHBHOTO OpraHa O IPHUBICYEHUH K
aJIMUHUCTPAaTUBHOM  OTBETCTBEHHOCTH  HEMOIBEIOMCTBEHHO apOUTpaXXHOMY CyAy, TO
IIPOM3BOJICTBO MO JIENy MOJIEKUT IPEKPALIEHHUIO, O YEM CYJl BBIHOCUT onpeneneHue. B nanaom
clydae HeMpUMEHUMBI TTos1okeHus 4. 4 ¢T. 30.2 u 4. 3 cT. 30.7 KoAIl P®, npenycmarpuBaroiiye
nepeaayy *ajgoObl HAa MOCTAaHOBJECHHE MO Jeny 00 aJMHHUCTPATHBHOM IPAaBOHAPYIICHUU IO
IIOJIBEJOMCTBEHHOCTH.

Cnenyet noguepkHyTh, uto § 2 1. 25 AIIK P® omnpenenser nopsiiok pacCMOTpEHUs €7
00 ocriapuBaHUM PEUICHUN aIMUHMCTPATUBHBIX OPraHOB O MPUBJICYEHUU K aIMUHUCTPATUBHOU
OTBETCTBEHHOCTH. B cBsi3u ¢ »3TUM coaepxkamiuecs B JaHHOW IJVIaBe IIpaBWJIa HE
pacrpoCTpaHSIOTCS Ha MOPSJA0K PacCMOTPEHMsI aleUIALMOHHBIX M KacCAl[MOHHBIX Kajio0 Ha
pemeHust apOUTPaXXHOTO CyAa, HNPUHATBHIE TOCIEAHUM IO pe3yjibTaTaM pPacCMOTPEHHS
IIOJIBEJOMCTBEHHBIX €MY JIe]1 O IIPUBJICYECHUN K aIMUHUCTPATUBHOW OTBETCTBEHHOCTH.

[MoncynHocts aen 00 OOKalOBaHMM PpEIICHU aJMUHUCTPATUBHBIX OpPraHOB O
MIPUBJICUCHUHN K aJMUHUCTPATUBHOM OTBETCTBEHHOCTH ycTaHOBJeHA 4. 1 cT. 208 AIIK P®. B
COOTBETCTBUHM C JIaHHOW CTaTbed 3asBICHHE IIOJACTCS B apOUTPaXXHBIK CyI MO MECTY
HaXOXJICHUS WIM MECTy JKUTEIIbCTBA 3asBUTENA. Eciau mpu pemieHMM BOIpoca O IPUHATHU
3asBJICHHS K MPOU3BOJCTBY YCTAaHOBJEHA HEMOACYAHOCTD Jefla JaHHOMY apOUTpaKHOMY Cyay,
TO cyn Ha ocHoBanuu m. 1 4. 1 cr. 129 AIIK P® Bo3Bpamaer 3asBieHHE, O YEM BBIHOCUT
OIpe/ic/ICHUE.



OcobOeHHOCTH CyOBEKTHOTO COCTaBa

Jlunamu, y4acTBYIOUMMH B J€Jie, SIBISIFOTCS CIEAYIOIIHUE CTOPOHBI: IOPUANYECKOE JIUIO
(MM MHAMBUAYANbHBIN TpEeINpUHUMATENh), oOpaTuBIeecs (0OpaTUBIIHIICS) ¢ 3asBICHHEM 00
OCIIApUBAHUU PEIICHUS aJMUHUCTPATUBHOIO OpraHa O MPHUBJICYEHUH K aJAMHHHUCTPATUBHOMN
OTBETCTBEHHOCTH, M aIMHUHHUCTPATUBHBIA OpraH (HO He JOJKHOCTHOE JIUIIO, BBIHECILEE aKT),
pelieHre KOTOporo OCnapruBaeTcs.

ApOuTpaxHsbIil mponeccyalbHblil Kojeke PO nmpenocrasiser npaBo oclapyuBaTh peIICHUs
O MPUBJICYEHUH K aJMUHUCTPATUBHOW OTBETCTBEHHOCTH TOJIBKO JIMLIAM, NPUBJIEUEHHBIM K ATOU
OTBETCTBEHHOCTU. COOTBETCTBEHHO, HE MOXET MHUIIMMPOBATh B Cy/I€ TAaKOE JIeJI0 NOTEPIIEBIINN
WIM UHBIE JUIA, K JTAHHOW OTBETCTBEHHOCTH HE MPUBJICUEHHBIE.

B vactu 2 cratbu 210 AIIK P® noMuMo au1, y4acTBYIOIIMX B /1€, YIOMUHAIOTCS TaKKe
"npyrue 3auntepecoBanuble auma". [lox TakossiMu B AIIK P® nonpasymeBatotcs: pusnueckue
U IOpUIMYECKHE JIMIa, KOTOPBIM aJMUHHUCTPATUBHBIM IPABOHAPYIIEHHUEM MPUYUHEH
¢duznyecKkuil, UMyILIECTBEHHBIN WM MOPAJIBHBIN BpEJ] U KOTOpPbIE, coryiacHo nojoxeHusM KoAll
P®, umerot craryc morepneBuMx (CT. 25.2); NOIKHOCTHOE JIMIO, COCTABUBIIEE MPOTOKON 00
aJIMUHUCTPATUBHOM IIpaBOHAapymIeHHH (0COOEHHO B cly4yae, €CIM TPOTOKOJ COCTAaBUIIO
JOJDKHOCTHOE JIMLIO OAHOTO OpraHa, a JAeiao o0 aJMUHHCTPAaTHBHOM IpPaBOHApPYIIEHUH
paccMaTpuBaaM  JApPYyrol  opraH = WIM  JOJDKHOCTHOE  JIMIO B  COOTBETCTBHUHM  C
IOJIBE/IOMCTBEHHOCThI0, ycTaHOBIeHHOW r1. 23 KoAIl P®); cBuuerenu, cnenuaiuct WiId
IKCHEPT.

3asiBiIeHHE 110 JIeTy 00 OclapyuBaHUM PEIICHUs aIMUHUCTPATUBHOTO
OpraHa o IPUBJICYCHUH K aIMHHUCTPATUBHON OTBETCTBEHHOCTH

[Tpou3BOACTBO 1O JeTy O MPU3HAHUM HE3aKOHHBIM PEIeHUs aJMUHUCTPATUBHOTO OpraHa
BO30yXKIaeTca CyJIoM 10 3asfBICHHMIO MpPOKypopa JIMOO JMIa, MPHUBICYEHHOTO K
aJIMMUHHUCTPATUBHON OTBETCTBEHHOCTH 3a COBEPILIEHUE COOTBETCTBYIOLIETO IPABOHAPYIIICHHUS.

3asBreHHE MOAAeTCsl B apOUTPaKHBIN cya B TedeHue 10 qHEH co JHSA MOMYy4YeHHS KOIUHU
OCIIApUBAEMOr0 MOCTAHOBIIEHUS, €CJIM MHOM CPOK 00’KajOBaHUS HE YCTaHOBJIEH (efepaibHbIM
3akoHOM. CpOK Ha MoJauy 3asBICHHUS MOXET OBITh 10 XOAATAHCTBY 3asBUTES] BOCCTAHOBJICH
CyJIOM B TOM CJIy4ae, €CJId OH MPOITYIIEeH M0 YBAKUTEIbHON MPUUKHE JTM00 ero BOCCTaHOBIICHUE
MO3BOJIMT YCTPAHUTh HAPYIICHUS TPaB 3asBUTENS, IOMYIIEHHBIEC aIMUHUCTPATUBHBIM OPTaHOM.

Cyn He BIpaBe 0TKa3aTh B YJOBJIETBOPEHUH 3asBIICHUSI O BOCCTAHOBJICHUH MPOITYIIIEHHOTO
CpOKa, €CIM NPUHATOE aAMUHUCTPATUBHBIM OPraHOM IIOCTAHOBJICHUE SBJIETCS HE3aKOHHBIM, TO
€CTh TIOCTAaHOBJICHHE BBIHECEHO HEKOMIIETEHTHBIM OpraHOM; aJMHHHCTPAaTHUBHOE HaKa3aHUE
HA3HAUYEHO TMPU HAIWYUU OOCTOSTENBCTB, HCKIIOYAIOUIMX MPOM3BOJACTBO MO Jeny 00
aIMUHUCTPATUBHOM IipaBoHapyIieHuu (cT. 24.5 KoAlIl PD).

TpeboBanust k (¢GopmMe U COACPKAHUIO 3asBICHHS OO0 OCHApUBAHUM  PpEIICHUI
aIMUHHUCTPATUBHBIX OPraHoOB O TMPHUBJICYCHHUH K aJIMUHUCTPATUBHON OTBETCTBEHHOCTHU
yctanoBieHsl 4. 1 ct. 209 AIIK P®. [ToMmumo o0mmx CBEACHHIA, KOTOPBIC JOJKHBI COJIEPIKATHCS
B TaKOM 3asiBJIEHUH B COOTBETCTBHM C 4. 2 cT. 125 AIIK P®, B 3asBieHMH yKa3bIBAIOTCS:
HaUMEHOBAHHUE aJIMUHUCTPATUBHOIO OpraHa, IPHUHSBILIETO OCIIAPUBAEMOE PELICHNE; Ha3BAHUE,
HOMeEp, JaTa MPHUHITHUS OCMapUBaeMOI0 PEIICHUs U WHbIE CBEJCHUS O HEM; MpaBa U 3aKOHHbIE
MHTEPECH 3asBUTENS, KOTOPbIE HAPYIIEHbI, IO €0 MHEHUIO, OCIIAPUBAEMbIM PEIIEHUEM (peub
UAEeT O MpaBax M 3aKOHHBIX MHTepecax B cdepe NpeAnpUHUMATENbCKON AEsITeTbHOCTH,
MIOCKOJIBKY MMEHHO C 3TOW JeATENIbHOCTBIO CBS3BIBACTCS KOMIIETEHIMS apOUTPa)KHBIX CYJIOB);
TpeOOoBaHME  3asBUTENSI W  OCHOBAaHUS, IO KOTOPHIM OH  OCIapUBaeT  pelIeHHe
aJIMUHUCTPATUBHOTO OpraHa.

K 3asgBneHuio AOKHBI OBITh MNPUIOKEHBI TEKCT OCIAPUBAEMOr0 pELICHHs, a TakKke
YBEAOMJIEHME O BpPYUYEHUM WM HMHOM JOKYMEHT, MOATBEP)KIAIOIIME HAIpPaBJIECHUE KOIUU



3asBIeHUd 00 OcCHapuBaHUM pELIEHUS B aJMUHUCTPATUBHBIM oOpraH, e€ro npuHsBuMil. B
IPOTUBHOM CJIy4ae 3asBJICHHUE MOJJICKUT OCTABICHUIO 0€3 JBIKEHUS.

Ecnu 3agBnenue mojaHo c HapymeHuem cr. cr. 125, 126 AIIK P®, t.e. dopma u
COJIepKaHUE 3asBJICHUS HE COOTBETCTBYIOT NPEABSABISIEMBbIM TpPeOOBAHUAM, WM K HEMY HE
NPUIOKEHBI HEOOXOAMMBIEC TOKYMEHTBI, apOUTPaXKHBIN CyJ OCTABIISICT 3asBICHUE 0€3 IBUKCHUS
U YCTaHAaBJIMBAET 3asBUTEINIO CPOK, B TEUEHHUE KOTOPOIO JTOJDKHBI OBITh YCTPAHEHBI HEJJOCTATKH.
OO0 3TOM CcyJ BBIHOCUT OIpEAEICHUE, B KOTOPOM CIIEIYET yKa3aTh Ha TO, YTO JOJDKEH CHENaTh
3asBUTEIb, YTOOBI JIEN10 OBLIO MPUHSTO CYAOM K IPOU3BOCTBY.

WHbple nOKyMEHTBI, HEOOXOIMMBIE JJisi TIOJHOIO, BCECTOPOHHETO U OOBEKTHBHOIO
paspelIeHus cropa o CyLecTBY, CyJ MOXKET UCTPeOOBaTh y OpraHa, MOCTaHOBJIEHUE KOTOPOTO
oOxaiyeTcst (3T0 MaTepHalibl aIMUHUCTPATUBHOTO IPOU3BOJCTBA - MPOTOKOJI, aKThl MPOBEPOK,
PEBU3UU U T.1I.).

JlanHOoe 3asBJ€HME TOCHOLUIMHON He obsaraercsa. Ilo XxopmaraiicTBy —3asiBUTENs
apOUTpaKHBIN Cy/ MOXKET IPUOCTAHOBUTH UCIOJIHEHUE ocnapuBaemoro pemenus (ct. 208 AIIK
P®D).

Oco0EeHHOCTH TOKAa3bIBAHUSA

[MpeaMeToM  1OKa3bIBaHUsI  SIBJISETCS 3aKOHHOCTh W OOOCHOBAHHOCTH — PEIICHUSI
aJIMUHHCTPATUBHOTO OpraHa O NPUBICYCHHH K aIMUHHCTPATHBHOW OTBeTCTBeHHOCTH. Cyn
IPOBEPSieT 3aKOHHOCTh M OOOCHOBAHHOCTH OCIIAPMBAEMOT0 aKTa, YTO XapaKTepHO I Cyja,
paccMaTpHBAIOIIETO KAIO0bl Ha y)KEe MPUHSATHIC aKThl 10 Pe3yJIbTaTaM PacCMOTPEHHUS Jelia I10
cymecTBy. Takke CyJ YCTaHAaBIMBaeT OOCTOSTENBCTBA, MMEIOIIME 3HAYCHUE JUIS JeNa, 4TO
XapakTepHO sl Cy/a (opraHa) nepBoil HHCTAHIMU, PACCMATPHUBAIOILETO JICNIO TO CYIIECTBY.

[TpoBepka 3aKOHHOCTH PEIICHUS aJMHHUCTPATUBHOTO OpraHa BKIIIOYACT B ceOsl MPEexIe
BCETO YCTAHOBJICHHE OTCYTCTBHSI OOCTOSITEIBCTB, HCKIIIOYAIONIMX IPOU3BOACTBO IO JEINY,
HalpuMep OTCYTCTBUE COOBITHS aJIMHHUCTPATUBHOTO IPAaBOHAPYIICHHs, OTMEHAa 3aKOHa,
YCTaHOBUBILETO aJMHHHCTPAaTUBHYIO OTBETCTBEHHOCTh, M T.I. Takke O 3aKOHHOCTH W
00OCHOBAaHHOCTH PEIICHHS CBHJCTEILCTBYET COBOKYITHOCTh APYIHX (DaKTOB: HAJMUYHE COCTaBa
aIIMHHUCTPAaTUBHOTO TPAaBOHAPYLICHHs; COOJIONICHUE CPOKOB JABHOCTH IIPUBJICYCHHS K
OTBETCTBEHHOCTH; COOJIIOJICHUE YCTAHOBJICHHOTO 3aKOHOM TMOPS/IKA TPHUBICUCHUS JHIA K
aIMHHUCTPATUBHOM OTBETCTBEHHOCTH; APYTUe 00CTOSATEIHCTBA, HMEIOLIHE OTHOLICHHE K JICTTy.

[lpu paccMoTpeHuM Jnena 00 OCHAPHBAHUM PELICHUS aJIMHHUCTPATUBHOIO OpraHa o
HAJIO)KCHUH aIMHHHCTPATUBHOTO B3BICKAHHS Cy] B 0053aTEIIbHOM IOPSIKE POBEPSCT HATMYHE
COCTaBa MPaBOHAPYIICHUS, IOCKOJIbKY OTCYTCTBHE COCTaBa MPABOHAPYIICHHS TAK)KE UCKITIOYACT
IPOU3BOACTBO I10 Jey. 31eCh JKe MPOBEPSETCs COOTBETCTBUE KBATU(PHKAIIMU HEIPABOMEPHBIX
JCUCTBHM  TNPAaBOHAPYIIUTENS  TUCIO3MLIMM TOH  CTaTbd, KOTOpas IperycCMaTpHBacT
OTBETCTBEHHOCTbH 3a TPaBOHApPYIICHHUE, XapaKTep ¥ pa3Mep MPHYMHEHHOTO aMHHHCTPATUBHBIM
IpaBOHApYLICHUEM yliepoa.

Kpome Toro, mpu mpoBepke 3aKOHHOCTH U OOOCHOBAHHOCTH OCITAPHBACMOTO PEIICHHS O
IPUBJICYCHUH K aJMHHUCTPATUBHOIN OTBETCTBEHHOCTH HEOOXOMMO YCTAHOBHUTH, HE UCTEKIIH JIH
CPOKH JaBHOCTH TIPHBJICYCHHS K aIMHUHHUCTPATHBHOW OTBETCTBEHHOCTH (OOLIMH CPOK - JBa
Mecsilia co JTHS COBEPILEHHs MPAaBOHAPYIICHHUS, CIICIIMAIBHBINA - OMUH rox). [Ipu 3TOM ciemyer
IPUHUMATh BO BHUMaHHE IIpaBWiIa WCYHCICHHS JAHHBIX CPOKOB TIPH  JUISIIHXCS
NpaBOHAPYIICHUSX.

[Ipy paccMOTpeHHMH Jena NPOBEpKE IMOJUICKHT HE TOJIBKO MPAaBUIBHOCTh MPUMEHCHUS
HOPM MAaTepUaIbHOTO IPaBa O HAIOKEHHU aJMHHUCTPATUBHOTO B3BICKAHUS, HO M COOJIIOZCHUEC
YCTaHOBJICHHOTO TIOPSI/IKa MPHUBJICYCHHS K aIMUHUCTPATHBHON OTBETCTBCHHOCTH.

[IpoueccyanpHple HapylICHHsS TPHBICYCHUS K aJMHHUCTPATUBHON OTBETCTBEHHOCTH
MOTYT HOCHTH JBOSKUI Xapaktep. C OJHOI CTOPOHBI, UMHU SIBIISIOTCS HAPYIICHUS TPOLETYPBI
NPUBJICYCHHS] BAHOBHOTO JIMIA K OTBETCTBEHHOCTH, KOTOPBIC MPHBEIH K OMIMOOYHBIM BBIBOJIAM
IpH HAJNOXKEHHM B3BICKAHWS, TMOCTaBWIM IOJ] COMHEHHE IPABHJIBHOCTH  BBIBOJIOB



aIMUHUCTPATUBHOTO OpraHa (HeJI0Ka3aHHOCTh COOBITHS MPABOHAPYIIICHUS UM BUHA JIUIA B €TO
B coepuieHun). C Apyroil CTOPOHBI, TMpoliecCyallbHble HApyHIEHUS MOTYT HOCUTH
HECYIIIECTBCHHBIH XapaKTep, YTO MOXET M HE IMOBJIHITH HA 0OOCHOBAaHHOCTH TPHBIICUCHHS K
OTBETCTBEHHOCTH (HANpHUMEp, COCTaBJICHHUE MPOTOKOJA C HAPYIICHHWEM CPOKa, YCTaHOBICHHOTO
m. 1 ct. 28.5 KoAlIl PO, xots u B ipenenax o0IIETro IBYXMECIYHOTO cpoka). B mepBom ciyuae
HapyIIeHUs TOpsAKa TPUBIEYEHHUS K OTBETCTBEHHOCTH MPEIONPEACNAIOT BbIHECEHUE
HE3aKOHHOTO PEIICHHS O MPHUBJICYCHUH K OTBETCTBEHHOCTH, B CBSI3M C YEM OHO JOJHKHO OBITh
OTMEHEHO, BO BTOPOM CIlyuyae pelieHre afMUHUCTPATUBHOTO OpraHa ClIeyeT OCTaBUTh B CHUJIC.

[Ipu paccmoTpenun paena o0 oOCHapuBaHUK pEHICHUS aJIMUHHCTPATUBHOIO OpraHa
apOUTpaKHBI Cyll HE CBs3aH JOBOJAAMHM, COJCp)KAlIMMHUCA B 3asBICHUH, U MPOBEpsET
ocrlapuBaeMoe pelieHuEe B IMOJTHOM oObeme. TeM cambiM CyJ caM ONpEenesieT MpeaMeT
JOKa3bIBaHMsI, BHIXOS 3@ TPEIEIIbI I0BOIOB CTOPOH.

B cootBercTBuM ¢ yacthio 4 ctathu 210 AIIK PO npu paccmoTpenun nena o0sI3aHHOCTH
NOKa3bIBaHUsI ~ OOCTOSITENBCTB,  MOCITY)KMBIIMX  OCHOBAaHMEM  [UIsl  IPUBICYCHHS K
aIMUHUCTPATUBHON OTBETCTBEHHOCTH, BO3JIO)KCHA HAa aJMUHUCTPATUBHBIN OpraH, MPUHSIBIIUN
ocrapuBaeMoe perieHre. Bmecte ¢ TeM nuIo, ocnapuBaroliee JaHHOE pelleHne, Takke 00s3aH0
J0Ka3aTh HAIMINE WU OTCYTCTBHE TeX (DAKTOB, HA KOTOPBIX OCHOBAHKI €T0 TPEOOBAHUSI.

HeoOxoaumpIM 10Ka3aTeILCTBOM MPEKIE BCETO SIBISIETCA PEIICHHE aJMUHUCTPATUBHOTO
opraHa O TPHUBJICYEHUU K aJIMUHHCTPATUBHOW OTBETCTBEHHOCTH, IMOCKOJIBKY HMEHHO 3TOT
JTOKYMEHT (ero coJepiKaHue) sBISIEeTCS OOBEKTOM HCCIEIOBAHMS Ha MPEIMET 3aKOHHOCTH U
000CHOBAHHOCTH.

JpyrumMu  J0Ka3aTeNbCTBAMU  SIBISIOTCA:  MPOTOKON 00  aJAMMHHUCTPATUBHOM
MIPABOHAPYIICHHUH (B CITydae OTCYTCTBHUS MOXKET OBITh 3aTpeOOBaH CyJ0M y aJIMUHUCTPATUBHOTO
opraHa, TMpPHHSIBIIETO OCHAapUBAEMOE pEILICHHUE); JOKYMEHTBI, MOATBEPKAAIOIINE CTaTycC
WHIUBUIYAIBHOTO  TMPEANPUHUMATENS WIM  OPUIAAYECKOro Jula  (CBUIACTENBCTBO O
pPEerucTpalun); JOKYMEHTBI, CBUACTEILCTBYIOIINE O MPAaBOMOYUHU aJIMUHUCTPATUBHOTO OpraHa
MO MPUBJICYEHUIO JIMIA K IMUHUCTPATUBHON OTBETCTBEHHOCTH; JOKYMEHTHBI, YKA3bIBAIOIINE Ha
CBS3b aIMUHUCTPATUBHOTO MPABOHAPYIICHUS C OCYIIECTBICHHEM IMPEANPUHUMATENHCKON WK
WHON SKOHOMHUYECKOM JIEITEeNIbHOCTH; 10KAa3aTEIbCTBA, MOATBEPKAAIOIINE UIH OIPOBEPraroiue
HaJIM4Yue JIPYTHX OOCTOSTENBCTB JeNia, Ha KOTOPhIE CTOPOHBI CChUIAIOTCS KaK Ha OCHOBaHHE
CBOMX TpeOOBaHMWI M BO3paXCHHI; MHBIC JOKYMEHTHI (ITMCHbMEHHBIC 3aMEYaHHsI Ha MPOTOKOI
cyObeKTa OTBETCTBEHHOCTH, 3aKJIIOUEHHs DKCIepTa, IOKa3aHWs CBUJAETENCH, JOKyMEHTHI,
MPHUOOIIEHHBIC K TPOTOKOITY, aKTHI U T.11.).

OcobenHoctu cye0HOro pa3duparenbcTBa
Y PE30JTIOTUBHOI YaCTH peIICHUs

Jlena o0 ocmapuBaHUU pEUICHUH aJIMUHUCTPATUBHBIX OpPraHOB O TMPUBJICUYECHUU K
aJMMHHUCTPaTUBHON OTBETCTBEHHOCTH JIMILI, OCYIIECTBISAIOLMX MTPEANIPUHUMATEIBCKYIO0 U UHYIO
SKOHOMMYECKYIO JESITebHOCTh, PACCMATPUBAIOTCS apOUTPaKHBIM CYJOM IO OOIIHUM IpaBUJIaM
HCKOBOTO TIPOM3BOJCTBA, IpeaycMoTpeHHbIM AITK P® ¢ 0coOEHHOCTSIMU, YCTaHOBJICHHBIMH B
1. 25 AIIK P® u 1. 30 KoAII PO.

JlaHHbIE [1e1a paccMaTpPUBAIOTCS CyAbEW €MHOIIMYHO B CPOK, HE mpeBblmatomuil 10 guei
CO JIHA TOCTYIUICHUS B apOUTpaXHBIN Cy[ 3asBJICHUs, BKIIOYas BpeMs Ha MOATOTOBKY Jena K
cyneOHOMYy pa30upaTenbCTBY M NPUHATHE PEIICHUS MO ey, €CIM WHOE HE YCTaHOBIICHO
denepanbHbIM 3aKOHOM. Vcuncienne cpoka HaUMHAETCS CO JIHS PETUCTPALUU MMOCTYNHBILIETO B
apOUTpaKHBIN Cy[| 3asIBJICHUS, OKOHYAHHE COOTBETCTBYET BRIHECCHHIO PEILICHHS IO JIEITy.

Cpok paccmoTpeHust nena ucuucisgercs no npasuiaMm cr. 113 AIIK PO, T.e. B HEero He
BKJIIOYAIOTCsl Hepabouune JHU.

B HekoTOphIX ciydasiX, KOrJa HEBO3MOXHO PacCMOTPETh NI€JI0 B YCTaHOBJEHHBIA 10-
JTHEBHBINA CPOK, CyAbsl IPY HAJIMYUHU HA TO OCHOBAHUN MOXET OTJIOKUTh PACCMOTPEHME Jeia Ha



CPOK, HEOOXOTUMBIH MJIi yCTPaHEHUS OOCTOSATENBCTB, IIOCIY)KUBIIMX OCHOBAaHHEM JUIS
OTJIOXKEHHUs1, HO He Oosiee 4YeM Ha OJIMH MECHLL.

CoxkpallleHHBI CPOK pacCMOTpPEHHs] JaHHOW KaTeropuu Jnen TpeOyeT yIenarb ocoboe
BHUMaHHE W3BELICHHUIO O BPEMEHU U MecTe CyJIeOHOro 3acelaHus JIML, YYacTBYIOIIUX B JEJe.
[lopsox WX wm3BelIEeHUs, MOCIEACTBUS HESIBKU, NMPU3HAHUS SBKU 00S3aTENIbHON aHAJIOIMYHBI
NOPSIIKY PaCCMOTPEHUS 1€ O IPUBJICYCHUH K aIMUHUCTPATUBHON OTBETCTBEHHOCTH.

ApOUTpaXHBIi  Cya  MOXET TpH3HATHh  O0s3aTeNbHOW  SIBKY  TPEACTAaBUTEIS
aIMMHHUCTPAaTUBHOIO OpraHa, NPHUHABIIEIO OCHApUBAaEMOE pEIIEHHE, a TaKkKe JIMIA,
oOpaTuBILIErocs B CyJ C 3asdBJIEHMEM, U BBbI3BaTh HMX B CyAeOHOE 3aceqaHue Uil Jaudu
oObsicHeHuil. HesiBka naHHBIX 5L B cyJaeOHoe 3acenaHue 0e€3 YBaKUTENbHOW NPUYMHBI
SIBIISICTCS. OCHOBAHUEM ISl HAJIOKEHUs mTpada B MOPSIKE U pa3Mepax, yCTAaHOBJICHHBIX B T 2
AIIK P®. Ot1o npaBuio pacnpocTpaHseTcs TaKKe Ha 3KCIEpTa, CBUAETENS], IEPEBOIUMKA.

Pemienne cyma OOMKHO COCTOSITh M3 BBOJHOM, OIKCATENIBHOM, MOTHBUPOBOYHOW U
PE30II0TUBHON YacTell u, MOMUMO OOIIMX CBEACHUH, COJIEpKaTh CBEIEHUs, ONPE/IeIEHHbIE B Y.
4 cr. 211 AIIK P®: "..HazBaHue, HOMEp, JaTa M MECTO NPUHATHS, APYTHe HEOOXOIHUMBIC
CBelIeHUs 00 oOcmapuBaeéMOM  pEIIeHHM; HAaUMEHOBaHME JIMLA, IPHUBICYEHHOIO K
QIMUHUCTPAaTUBHON OTBETCTBEHHOCTH, €r0 MECTO HaXOXICHUS WIM MECTO JKHUTEIbCTBA,
CBEICHMS O €ro TOCYJapCTBEHHOM pEerucrpaluy B KauyeCTBE IOPUIUYECKOrO JIMLA WIN
WHJUBUAyaJIbHOTO IPEANPUHUMATENS; YKa3aHWE Ha IPU3HAHHUE PEIICHUsS HE3aKOHHBIM M €ro
OTMEHY IOJHOCThIO WJIM B YacTH, JIMOO Ha OTKa3 B Y/OBJIETBOPEHHM TPeOOBAHUS 3asBUTEIIS
MOJIHOCTBHIO UJIU B YaCTH, JIMOO HA MEPY OTBETCTBEHHOCTH, €CJIM OHA U3MEHEHA CyJIoM".

OCOOEHHOCTBIO TOpPSJKAa PACCMOTPEHMsI apOMTPakHBIM CyAOM Jell 00 ocHapuBaHUM
peleHni aIMUHUCTPATUBHBIX OPTaHOB O MPUBJICYEHNUH K AIMUHUCTPATUBHOW OTBETCTBEHHOCTH
SBISIETCA TO, 4YTO apOUTPaXHbI CyJI TOJIBKO YCTaHABIMBAET, SBISETCA JIM peEIllIeHHUe
aIMUHUCTPATUBHOTO OPraHa O MPUBJICYEHUH K aIMUHUCTPATUBHON OTBETCTBEHHOCTH 3aKOHHBIM
U 000CHOBaHHBIM.

B »TOi CBA3M B PE30JIIOTUBHOM YacTU PELICHUS HE MOTYT COACPKATHCA YKa3aHUS O
IpEKpallleHu MPOM3BOJICTBA MO JAedy 00 aJMUHUCTPATUBHOM IIPaBOHAPYIIEHUH, O
BO3BPALLCHUHU JI€]la HA HOBOE PACCMOTPEHUE B aJMUHHUCTPATUBHBIA OpPraH WIM O HAIpaBICHUU
€ro Ha PaCCMOTPEHHUE IO NMOABEAOMCTBEHHOCTH. [locie npuHATHA CyA0M PEIIEeHUs O IPU3HAHUN
HE3aKOHHBIM M 00 OTMEHE IIOCTAHOBJCHMUS aJIMUHHMCTPATUBHOIO OpraHa JajbHenIIee
OCYILECTBJICHUE aJIMUHHMCTPATUBHBIM OpPraHOM IPOM3BOJCTBA IO ATOMY Jesly (COCTaBIEHHE
IIPOTOKOJIOB, IPOBEJACHUE aIMUHUCTPATUBHOIO PACCIENOBAHUSA, BEIHECEHUE IIOCTAHOBIICHUN U
T.I1.) SIBJII€TCS] HEIIPABOMEPHBIM.

IIpu paccMoTpeHMM Aeila CyJ MOXET yCTaHOBUTb, YTO PELICHHUE aJIMUHUCTPATUBHOIO
OpraHa O TPUBJICYCHHH K OTBETCTBEHHOCTH WM NOPANOK IPUHATHM PpELICHHS HE
COOTBETCTBYIOT 3aKOHY, JINOO OTCYTCTBYIOT OCHOBAHUS ISl IPUBJICUCHUS K aIMHUHUCTPATUBHON
OTBETCTBEHHOCTU WJIM NMPUMEHEHUS] KOHKPETHOHW Mepbl OTBETCTBEHHOCTH, JHOO OcCrapuBaeMoe
peleHue MpUHATO OPraHOM WIIM JOJDKHOCTHBIM JIMLIOM C IIPEBBIMICHUEM HUX IOJHOMOYMH. B
9THUX CIIydasx CyJ NPUHUMAET PEUIeHHUE O MPU3HAHUU HE3aKOHHBIM U 00 OTMEHE OCTIapUBAEMOT0
pelieHUs] TOJIHOCTBIO WJIM B 4YacTH JmOo 00 wu3MeHeHHMHM pemieHus. Hapyienue
aJMUHUCTPATUBHBIM OPraHOM HpU MPOU3BOJACTBE IO Jely 00 aIMHUHHUCTPAaTUBHOM
NPaBOHAPYUICHUN TPOLECCYAIbHBIX TPEeOOBAHUIM SBISETCA OCHOBAHUEM Uil TPU3HAHUSA
HE3aKOHHBIM M OTMEHBI OCIIapMBA€MOr0 IIOCTAHOBJICHUS AJMUHUCTPATUBHOIO OpraHa IIpHU
YCJIIOBUM, €CJIM YKa3aHHbIC HApYIICHHs HOCAT CYIIECTBCHHBIM XapakTep W HE IO3BOJSIOT
BCECTOPOHHE U OOBEKTUBHO PACCMOTPETH JAEJIO.

Cyl11ecTBEHHBIN XapakTep HapyLIEHUHM OIpelneiseTcss CyAOoM, MCXOAS W3 IOCIEACTBHH,
KOTOpBIC JaHHBIMH HAPYIIECHUSMU BBI3BAaHbI, U BO3MOKHOCTH yCTPAaHEHUS JaHHBIX MOCICACTBAN
IIPY pPaCCMOTPEHUH JIEIIA.

YCTaHOBHB IIpH pAacCMOTPEHMM J€lla HECOOTBETCTBHE MEXIYy JaTOM COCTABJICHUS
IPOTOKOJIA U MOMEHTOM BBISIBIICHHSI IPAaBOHAPYIIEHUS, CyJ OLEHHBAET 3TO OOCTOSTEIHCTBO C
y4eTOM HeOoOXOAMMOCTH 00ecneueHUs] aJMUHUCTPATUBHBIM OPraHOM JIMIly, B OTHOILEHHUH



KOTOPOTO COCTaBJICH TMPOTOKOJ 00 aJMHHHUCTPATHBHOM IPaBOHAPYIIECHUH, TapaHTHIA,
npeaycMoTpeHHbIX CT. 28.2 KoAIl PO.

[Ipu BbISIBIEHHU B XOJI€ PACCMOTpPEHHUs Jiena (pakTa COCTaBICHUs IMPOTOKOJa B OTCYTCTBHE
JMIa, B OTHOLIEHHH KOTOPOTO BO30YXXKIEHO 1es0 00 aIMHHHUCTPATUBHOM IpaBOHAPYIIECHUH,
CyJly HaJUIEKUT BBIICHUTH, OBLJIO JIM JaHHOMY JIMIy COOOILEHO O J1aTe€ U BPEMEHH COCTABIICHUS
IOPOTOKOJIa, YBEAOMMWJIO JIU OHO AJMHUHHUCTPATHBHBIM OpraH O HEBO3MOYKHOCTH HPHUOBITHSA,
ABJIAIOTCS JIM IPUYMHBI HESIBKU YBAXKUTEIbHBIMU.

Ecnmu nmpu paccMoTpeHuH 3asiBieHHMs 00 OCHApUBAaHUM PELICHHUs aIMUHUCTPATHBHOTO
OopraHa O TPUBJICYCHUU K aJIMUHHCTPATUBHOW OTBETCTBEHHOCTH apOMTPaKHBINA CyJ YCTaHOBHT,
YTO JAHHOE pEUICHHWEe SBISETCS 3aKOHHBIM M OOOCHOBAHHBIM, CyJ OTKa3blBaeT B
YI0BJIETBOPEHUH TPEOOBAHNUS 3asIBUTEIS.

I[lo  pesympTaTaM  paccCMOTpeHHMsI  3asBJI€HHS 00  OCHApUBaHUM  pEIICHUS
aJMMHHUCTPATUBHOI'O OpPraHa O MPHUBJICUYEHUU K aJMUHUCTPATUBHON OTBETCTBEHHOCTH CyJ NpHU
HaJIMYUM  COOTBETCTBYIOIMX OCHOBAaHMH BIpaBe MPHUHATH pelieHHe 00 H3MEHEHUHU
OCIIApUBAEMOr0 pelIeHHus agMUHUCTpaTUBHOro oprana (4. 2 ct. 211 AIIK P®, 4. 1 cr. 30.7
KoAIl P®). B sTtom ciydae cyay HEOOXOAMMO YUUTHIBaTh mojoxeHus 1. 2 4. 1 c1. 30.7 KoAll
P®, B cuimy KOTOpBIX HE JOIMYCKAeTCsl TaKOE M3MEHEHHUE OCIapUBAaEMOro pPELICHUs, KOTOpOe
HOBJICUET YCHJICHHE aJMUHUCTPATUBHOIO HAKa3aHUS WM MHBIM 00pa30M YyXYALIUT MOJOXKEHHUE
JMIa, PUBJICUYEHHOTO K aIMUHUCTPAaTUBHOMN 0TBeTCTBEHHOCTH (11. 16 IlocTtaHoBneHus [lnenyma
BAC P® or 27 sauBaps 2003 r. N 2 "O HEKOTOpBIX BOIIPOCaX, CBSI3aHHBIX C BBEICHHEM B
neiictBue Komekca Poccuiickoii @eeparuy 00 aIMUHUCTPATUBHBIX TIPABOHAPYIICHHSIX ).

Ecniu  mpu  paccMoTpeHMM — 3asBI€HHS 00  OCHApuMBaHUM  TOCTAHOBJICHUS
aJMMHHUCTPATUBHOIO OpraHa O MPUBJICYEHUU K aJMUHHCTPATUBHOW OTBETCTBEHHOCTH CY[
YCTaHOBMUT, YTO OCHApUBAEMOE IIOCTAHOBJIEHHE COJCPKHUT HENPAaBUIbHYIO KBaJIH(PHUKALIHIO
NpaBOHAPYIICHUS JTUOO OHO MIPUHATO HEIIPABOMOYHBIM OPTaHOM, B COOTBETCTBHUH C 4. 2 cT. 211
AIIK P® cyn mpuHHMaeT pelieHre o MpU3HAHWU HE3aKOHHBIM OCHAapUBAaeMOI0 IMOCTAHOBIICHHS
u o ero orMeHe. Ilpm »TOM MaTtepumanbl jaena 00 AAMUHUCTPATHBHOM IIPAaBOHAPYIICHUU
HaMpaBJIAIOTCA  AAMUHUCTPATUBHOMY OpraHy, IIOCTaHOBJIEHHE KOTOpPOro ObUIO MPU3HAHO
He3aKOHHBIM 1 oTMeHeHO (11. 9 IloctanoBnenus [Inenyma BAC PO ot 2 utons 2004 r. N 10 "O
HEKOTOPBIX BOIPOCAX, BO3HUKIIUX B CyJeOHOW NpPaKTUKE HpPU PACCMOTPEHUH Jen 00
aJMMHHUCTPATUBHBIX NIPAaBOHAPYILIEHUAX").

Pemienne agMUHHUCTPAaTUBHOIO OpraHa TakKKe MOXET ObITh NPU3HAHO HE3aKOHHBIM U
W3MEHEHO B Cilyyae NpHU3HaHUA CcyJoM Ha ocHoBaHMHM 4. 2 cT. 4.2 KoAll P® nanuuus
CMATYAIONTUX OOCTOSATENHCTB, HE yKa3aHHBIX B KOAIl P® unu B 3akonHax cyOwnektoB PD 00
aJIMUHUCTPATUBHBIX MpaBoHapymeHusx. Cyl MOKeT NpU3HATh JaHHbIE OOCTOATENbCTBA B
Ka4yecTBE CMArYAIOUIMX, HE3aBUCHUMO OT TOrO, XOJATalCTBOBAJ JIM 3asiBUTENb 00 MX yyeTe Ha
CTaIuM PACCMOTPEHUS JieJ1a aAMUHUCTPATUBHBIM OPIaHOM.

[Topsimok BCTyIUIEHHS B 3aKOHHYIO CHJTy PEIICHUH CcyAa MO JejaM JaHHOW KaTeropuu
AQHAJIOTMYEH IOPAJKY, YCTAHOBJIEHHOMY /s 1€l O IPUBICYEHUU K aJIMUHHUCTPATUBHOMN
OTBETCTBEHHOCTH, U3JI0’)KEHHOMY BBIIIIE.

ApOutpaxsbiii cyq B cOOTBETCTBHH € 4. 6 cT. 211 AIIK PO HampaBiseT KOMUIO PEIICHUS B
TPEXIHEBHBIN CPOK CO JIHS €ro MPHUHATHUS JIMILaM, y4acTBYIOIIMM B jeine. B otnudue ot yactu 2
cratbu 30.8 KoAIl P®, B rin. 25 AIIK P® He mpexycMOTpeHO BpydEHHME KONMM PEIICHUS
(Gu3nueckoMy JMIly WM 3aKOHHOMY HpPEICTAaBUTENIO IOPUAWYECKOrO JIMLA, B OTHOLIEHUH
KOTOPBIX OBUIO BBIHECEHO IMOCTAHOBJICHHE MO Jeny 00 aJMUHUCTPATHBHOM IPAaBOHAPYIICHUH
(110 M37I0’KEHHBIM BBIILIE MPUYMHAM TeM OoJiee HEe MPelyCMOTPEHO BPy4YEHHUE WM HalpaBICHUE
KOMHMU PpEIICHUs TMOTEepHeBIIeMY M HpOKypopy). pyroil ocoOEHHOCTbIO SBISETCS TO, YTO
apOMTPaKHBIA CyJ MOXKET HalpaBUTh KOMNMIO PEIIEHHs TAaKXKE B BBIMIECTOSAIIMNA B TOpPSIKE
[OTMMHEHHOCTH aIMUHUCTPATUBHBIN OpraH.

3asgBieHre 00 OCHApUBaHMM pPEIICHHs] aJIMHUHMCTPATUBHOIO OpraHa O IPUBJICYCHUH K
aJIMUHUCTPATUBHOM OTBETCTBEHHOCTH HE 00JaraeTcs rocyJapCTBEHHOH MOIUIMHOM, a B CiIydae



€C YIIAaThI (LITO Ha MPAKTUKEC BCTPCHACTCA OJOBOJIBHO qaCTO) InouuinHa IMOJJIC)KHUT BO3BpaATy
3as4BUTCIIIO.

12.5. B3pickanue 00s3aTeNbHBIX IUIATEXKEN U CAHKIWI:
MpaBo Ha OOpalleHHe B Cy/l U IOPSAIOK PACCMOTPEHHUS 1T

PaccMoTpenue B apOUTpaKHBIX CyZax JaHHOM KaTeropuH JeJl PeryJupyeTcsi HOpMaMH CT.
cT. 212 - 216 AIIK PO.

Oco0eHHOCTH Cy'6"beKTHOFO CoCTaBa

[Honoxenusamu cr. cr. 212, 213 AIIK P® npenycMoTpeHO, 4TO NOpaBO MOJA4YM B
apOUTpPaKHBINA CyJl 3asBJICHUM O B3bICKAHUN YCTAHOBJIEHHBIX 3aKOHOM 00s3aTEIbHBIX IJIaTEKEN
U CaHKIMA MPHUHAJICKUT TOCYJapCTBEHHBIM OpraHaMm, OpraHaM MECTHOTO CaMOYIPaBIICHUS,
UHBIM OpraHaM, HaJEJEHHbIM B COOTBETCTBUHM C (elepaibHbIM 3aKOHOM KOHTPOJIbHBIMU
byHKIUAMU  (KOHTPOJIBHBIM opranam). OTBETHOM CTOPOHOM TO JedaM O B3bICKAaHUU
00s3aTeNbHBIX IIaTexen u CaHKIIMU BBICTYIIAIOT Iuna, OCYILIECTBIIAIOIINE
OPEeINPUHUMATEIBCKYI0O M HWHYI0 OSKOHOMHYECKYI0 JESITeTbHOCTh U  OOpeMeHEHHbIe
0053aHHOCTSIMM TI0 yIUlaTe B OIO/DKETHI Pa3HOTO YPOBHA W BHEOKODKETHBIC (OHIBI
00s13aTeNbHBIX TIATEXKEH B yCTAHOBICHHOM MOPSIKE.

B cootBercTBUM C AelcTBYIONMM (eaepanibHbIM 3aKOHOAATEIBCTBOM MOJTHOMOYMSIMU 11O
B3BICKAHUIO C JIMI, OCYIIECTBISIOMIUX MPEANPUHUMATEIbCKYI0O W HHYK HSKOHOMHYECKYIO
NeSITeIbHOCTD, 00513aTEBHBIX TUIATS)KEH M CAHKIUI B Cy1€OHOM MOPS/IKE HAJCTICHBI: HAJIOTOBEIE
OpraHbl, TAMOXCHHBIE OpPTaHbl, OpraHbl TOCYIaPCTBEHHBIX BHEOIOKETHBIX (DOHIOB.

B cnoxuBiieiics cy1eOHOM MpaKTHUKE 3assBUTENSIMU T10 JeJIaM O B3BICKAHUHU 0053aTEIIbHBIX
IUIaTeXeil ¥ CaHKUMKA BBICTYMAIOT HAJIOTOBbIE OpraHbl W OPTraHbl TOCYJapCTBEHHBIX
BHEOIOKeTHRIX (oHAOB, a mMeHHO I[leHcmonnoro ¢donma PD (manee - [IDOP) u Donna
coruanbpHOro crpaxoBanusi PO (nanee - ®CC POD).

3asBIE€HHUA O B3bICKAHUU C JIMI, OCYLIECTBIIIOIIMX NPEANPUHUMATENIBCKYI0O M HHYIO
SKOHOMMYECKYIO  JIeATENbHOCTh,  OOSI3aTENIbHBIX  IUIaTeXe W CaHKIMA  MOJAoTCs
NEPEUYHCICHHBIMU BBIIIE OpraHaMU B apOUTPaXHBIM CyA B chydasX, eciu (eaepalbHbIM
3aKOHOM HE MPEeTyCMOTPEH UHOM, BHECYACOHBIN MOPSIOK B3bICKAHUS YKa3aHHBIX TUIaTEXKEH.

®enepanbHbIM 3akoHOM OT 15 gexadpst 2001 r. N 167-D3 "O6 06s13aTeTbHOM IEHCHOHHOM
ctpaxoBanun B Poccuiickoii dexpepanuu" mnpegycMaTpuBAETC WHOW TMOPAIOK B3BICKAHUS
HAJIOTOB, CTPaxOBBIX B3HOCOB Ha 00s3aTeNbHOE IEHCHOHHOE CTPaXxOBaHME M CAHKIHUH B
YCTAaHOBJICHHBIX TpEJeNiax: OHM B3BICKHBAIOTCS IO PEHICHHIO HAJIOTOBBIX OpPraHoB,
TeppUTOpUANBHBIX opraHoB [IDP 6e3 obparenus B cy.

B cBs13u ¢ 3TMM TipH 00palieHuH HAJIOTOBBIX OPTaHOB, TEPPUTOPUATILHBIX OpraHoB [IDP B
apoutpaxkuele cyapl mocie 31 nexabps 2005 1. ¢ 3asgBIEHUSIMH O B3BICKAHHUHM HAaJIOTOB,
CTPaxoOBbIX B3HOCOB Ha 00s3aTelbHOE MEHCHUOHHOE CTPAaXOBaHWE M CAHKUUH, KOTOphIE B
COOTBETCTBUM C 3aKOHOM B3BICKMBAIOTCS HAa3BaHHBIMM OpraHAMM CaMOCTOSITENIBHO, TaKHe
3asIBJICHUST BO3BPAIIAIOTCS apOUTPaKHBIM CYJIOM MPUMEHHUTENbHO K 11. 1 4. 1 cT. 129 AIIK P®. B
cillydyae TPHHATUS K MPOU3BOJACTBY 3asBICHHMA O B3bICKAHUU OO0S3aTENbHBIX IUIATEXKEH W
CaHKUUH, KOTOpPbIE JOJHKHBI OBITh B3bICKaHBI BO BHECYAEOHOM MOPAIKE, MPOU3BOACTBO IO JIETY
NOJUIEKUT IPEKpalieHuio Ha ocHoBaHuH 1I1. 1 4. 1 c1. 150 AIIK P®.

[Tpumep.

Ilo pe3ynbpraraM IpPOBEPOK HAJIOTOBbIE OpraHbl NMPUHMMAIOT PELIEHHE O MPUBICYEHUU
HapylIMTeIel K OTBETCTBEHHOCTH 3a COBEpUICHHE HAaJoroBoro mnpaBoHapyiieHus. Ilepen
oOpaiieHueM B CyJ COOTBETCTBYIOIIMIA HAJIOTOBBIA OpraH O0s3aH COOMIOCTH AOCYIeOHBIN
MOPSAZIOK yperyiaupoBaHus cropa. OH 3aKiII04aeTcs B TOM, YTO /10 0OpallleHus B CyJl HaJOTOBBIN
opran o00s3aH TPEJIOKUTH JIMIly, HPUBICKAEMOMY K OTBETCTBEHHOCTH 3a COBEpIICHHE



HAJIOTOBOT'O MPaBOHAPYIIECHUS, JOOPOBOJIBHO YIUIATUTh COOTBETCTBYIOLIYIO CyMMY HajOrOBOM
CaHKIIHH.

B cnyuae ecnu nuno, mpuBieKaeMoe K OTBETCTBEHHOCTH 3a COBEPIIEHHE HaJIOrOBOIO
IPaBOHAPYLIEHUs, OTKAa3aloCh JOOPOBOJBHO YIUIATUTH CYMMY HAJOTOBOM CaHKIUHM WIH
IPOIYCTHJIO CPOK YIUIAThl, YKa3aHHBI B TpEOOBaHWH, HAJIOTOBBIA OpraH OOpamiaeTcst B CyI ¢
HCKOBBIM 3asIBJICHHEM O B3bICKAHMHU C JIAHHOTO JIMILIa HAJIOTOBOM CaHKLMH, ycTaHoBieHHoW HK
P®, 3a coBepiienue gaHHoro HasioroBoro npaoHapyimenus (1. 1 cr. 104 HK PO).

Crnenyer OTMETHTb, YTO NPHU NPUHATUH K PACCMOTPEHHMIO MCKOB HAJIOTOBBIX OPraHOB O
B3BICKAaHUM HAJIOTOBBIX CAHKIMUA CyIbl YYHTHIBalOT TOT (akt, uyto m. 1 ct. 104 HK PD
yCTaHOBJIEHa 00s13aTeNlbHas Jocy1eOHas MpoLeaypa yperyIupoBaHus Criopa MeX,y HaJOTOBBIM
OpraHOM H{ HaJOTOIIATENIBIIMKOM IO TOBOJAY IPHUBJICYEHHUS MOCIEAHETO K HaJIOroBOM
OTBETCTBEHHOCTH.

B cuny a63. 3 n. 1 cr. 104 HK P® Hanorosblii opran oOpamiaercs B cyJ C Ha3BaHHBIM
BBIIIIE MCKOM B Cllyyae OTKa3a HaJIOroIJiaTesbIuKa JOOPOBOJIBHO YIUIATUTh CYyMMY CaHKIMU
a100 MPOMyCKa HAIOTOIUIATEIbIIMKOM CPOKA €€ YIUIaThl, YKa3aHHOTO B TpeOOBaHUU 00 yruiare
HAJIOTOBOM CAHKIIMU.

[TockonbKy maHHass HOpMa HE COJCPKHUT TIOJIOKEHHH O (GOpME COOTBETCTBYIOIIETO
TpeOOBaHUs, MOCIEIHEE MOKET ObITh M3JI0KEHO KAaK B OTJEIBHOM JOKYMEHTE, TaK U B TEKCTE
pelIeHys O MPUBJIEUYEHNUN HAJIOTOIUIATENbIMKA K HAJIOTOBOW OTBETCTBEHHOCTH.

HecoboieHre nCTIoM COOTBETCTBYIOIIEH A0CY1eOHOM MpoLieayphl BI€YET MOCIeACTBUS,
npexycMorpenssle 1. 6 4. 1 ct. 108 nubo n. 5 ct. 87 AIIK PO (Iloctanosnenue [lnenyma BAC
P® ot 28 eBpans 2001 r. N 5).

[Ipumepom BHeCyA€OHOTO MOPSAIKAa MOXKET CIY>KUTh NMPEAYCMOTpPEHHBIN CT. cT. 46, 47 HK
P® nopsok B3bICKaHUS C HAJIOTOIIATENBIINKOB - FOPUAMUYECKUX JIUI] HAJIOTOB, HE yIJaueHHbIX
B YCTaHOBJIEHHbIE 3aKOHOM CpOKHM. B COOTBETCTBMM C HHUM B3BICKAHME HEJIOMMKH C
IOPUJIMYECKOr0  JIMIa  TPOM3BOJAUTCA  IOCPEACTBOM  CIUCAaHMA  NPHHAUICKALIMX
HAJIOTOIIJIATENBIIUKY JICHE)KHBIX CPEACTB CO cyeTa B OaHKE WHKACCOBBIM IOpyUYEHHEM
HAJIOTOBOTO OpraHa JuOO IMOCPEACTBOM OOpallleHUs] B3bICKAHUS Ha WHOE IPHUHAAJIeKaIlee
HAJIOTOTIJIATENbIIUKY UMYIIECTBO MPU YYACTUH Cy1eOHOTO MPUCTABA-HCIIOTHUTEIIS.

[Toctynatoniyie B apOMTpaKHBIA CyJ| 3asBJIEHUS O B3bICKAHUU C JIMII, OCYIIECTBISIOLINX
OPEIIPUHUMATEIBCKYI0O M HHYH 3KOHOMHUYECKYIO JESTENIBHOCTb, 3aJ0JDKEHHOCTH IO
CTpaxoBbIM B3HOCaM B [IDP MokHO pa3nenuTs Ha ABE TPYMIIbI:

1) 3asBiIeHHsS O B3BICKAHUHM 3a/J0JDKCHHOCTH, T.€. HEJOMMOK, INeHeil u mTpadoB 0
cTpaxoBbIM B3HOcaM B [IDP, BozHukmel no cocrosiuuto Ha 1 ssuBaps 2001 r.;

2) 3asBIEHHMA O B3BICKAHWU 33J0JDKCHHOCTH, T.€. HEIOMMOK, TMeHed M mTpadoB IO
cTpaxoBbIM B3HOcaM B [IDP, Bo3HUKIIEN MOcie BBeACHUS B ACHCTBUE 3aKOHA O MEHCHOHHOM
CTpaxoBaHMH, T.e. nmocie 20 nexadps 2001 r.

TpeGoBanwMsI K 3aBICHUIO

[Ipu monmavue B apOUTpa)kKHBIN Cy[ 3asBJICHUS O B3bICKAHUM OOS3aTENBbHBIX IUIATE)KEH U
CaHKIIMM HAJIOTOBBIMA OpraHaMHW W OpPraHaMH TOCYJIapCTBEHHBIX BHEOIOKETHBIX (POHIIOB
JOJKHBI COOMIOAAaThCs TpeboBaHus CT. cT. 125, 126, 213, 214 ATIK PO®.

B 3asBrneHnn o B3BICKAaHMHM 00S3aTENBHBIX IUIATEKEH M CAHKIUN JOJKHO OBITh YKa3aHO
HaMEHOBAHUE OTBETHOM CTOPOHBI, MECTO €€ HAXOXIEHHUs. B ciiydae ecnu B KauecTBE OTBETHOM
CTOPOHBI BBICTYyTHAeT (PU3NUECKOE JINIIO, B 3asBJICHUHA HEOOXOJAMMO yKa3aTh €ro (HaMuiIuip, uMs,
OTYECTBO, MECTO JKHMTEIIbCTBA, ATy U MECTO POXKICHHS, CBEICHHUS O €ro rocyJapCTBEHHOU
perucTpanmy B  KadyeCcTBE MPEANPUHUMATENS, OCYIIECTBIAIONICTO JACATEIBHOCTh 03
oOpa3oBaHus opuanueckoro numna. OO0s3aTeNbHOCTh yKa3aHUs B 3aSBICHUU TEPEUHCICHHBIX
CBEJICHUN 00YyCIIOBJIEHA HEOOXOAMMOCThIO BHECCHHS YKa3aHHBIX CBEICHUM B WCITOJTHUTEIIbHBIN
JUCT B CIy4Yae BBIHECEHUS CYJIOM PEIICHUs 00 yIOBICTBOPEHUH 3asBICHHBIX TPeOOBAHUI.



KpOMe TOro, B 3ad4BJICHHUHU JOOJIXKHBI OLITh M3JI0KEHBI TpC6OBaHI/IH 3a4BUTCIA U
0OCTOATENLCTBA, HA KOTOPBIX 3asBUTEIb OCHOBBIBACT CBOM TpeOoBaHMsA. Takxke 3asBICHHE
AOJDKHO COACPKATh CCHUIKY Ha 3aKOHBI U MHBIC HOPMATUBHBIC AKThbl, UMCIOIIHUEC OTHOLICHUC K
3agBleHHOMY TpeOoBaHuto. [loMMMO 53TOro B 3asBIE€HUMM JOJDKHBI OBITh  YKa3aHBI
MMpUHAAJICIKAIIEC 3adBUTCIIO ITOYTOBBIC PCKBU3SHUTHI U TCJ'Ie(l)OHHBIe HOMCpa, a TAKXKC CBCIACHUSA
00 W3BECTHBIX 3asBUTEII0 MOYTOBBIX PEKBU3UTAX U TeNC(POHHBIX HOMEpax, MPUHAIEKAIIUX
OTBETHOH CTOpOHE. YKa3aHHbBIE CBEJIEHUS HEOOXOAMMBI JUIsl 00ecreyeHusl Cyay BO3MOXHOCTU
CBOEBPEMEHHOTO M MPABUJIBHOIO M3BEIIECHUS CTOPOH IO €Iy O BPEMEHU U MECTE NPOBENCHUS
CyIeOHBIX 3acCeaHMii, 4TO, B CBOIO OUYepe/ib, HEOOXOAUMO JUIs MPABUIBHOTO U CBOEBPEMEHHOTO
paccMOTpeHUs: apOUTPaKHOTO Jelia.

3asBieHHe Hajoroporo oprana, T.e. uHcnekiuu MHC Poccum mo cooTBeTcTBYMOIIEH
TEPPUTOPUH, TOJDKHO OBITh MOAMHUCAHO PYKOBOJUTEIEM WM 3aMECTUTENIEM pPYKOBOAMTEINS
HAJIOTOBOT'O OPIaHa.

TpeboBaHus K COOITIOICHUIO JOCYEOHOTO MOPSIKA

B cootBercTBUUM C monoxkeHusMH 1. 7 cT. 126 u 4. 2 c1. 214 AIIK PO k 3asBieHu0 o
B3BbICKAHUU O0S3aTeNbHBIX IUIATEXKEH W CaHKIMKA JODKEH OBbITh NPUIIOKEH JTOKYMEHT,
MOITBEPIKTAIONIUI COOJTFOICHUE 3asiBUTEIIEM JI0CYIeOHOTO MOPSIKA, TPETyCMOTPEHHOTO CT. 213
AIIK P®, T.e. 1OKyMEHT, MOATBEPKIAIOIIMI HaIlpaBJIEHUE 3asBUTEIIEM B aJpeC OTBETHOU
CTOPOHBI TpeOOBaHUsI 00 yIUIaTe B3BICKMBAEMOTO IUIATEKa B JOOPOBOJBLHOM IOPSIKE B CPOK,
YCTaHOBJICHHBIH 3asiBUTeeM. HecoOmoqeHre 3asBUTENIeM YKAa3aHHOTO MOPsIKa BIEYET 32 COO0MU
nocJyecTBYsl, npeaycmorpennsie cr. 148 AIIK PO.

B cnywae ecnu mpu paccMOTpeHHHM Jena B CyAeOHOM 3aceqaHuM OOHapY>KUTCS, 4TO
3asBJICHUE O B3bICKAHUM O0S3aTENBHBIX IJIATEKEH M CAHKIUN MPUHATO apOUTPAKHBIM CYJAOM K
NPOU3BOJACTBY MpPU OTCYTCTBMM B  MaTepuagax apOUTPaXHOrO Jena  JTOKYMEHTa,
CBUJICTENLCTBYIOIIETO O HANPABIICHUU 3asBHUTEJIIEM B aJIpEC OTBETHOW CTOPOHBI TpeOoBaHUS 00
yIUlaTeé B3BICKMBAEMOIO IUIaTeXka B JOOPOBOJILHOM TMOpPSIKE, paccMaTpUBaeMoOe 3asiBICHUE
JIOJKHO OBITH OCTABIICHO CYJIOM 0€3 paccMOTpeHUs Ha ocHOBaHUH I1. 2 cT. 148 AIIK P®.

[Ipu momade B apOWTpa)KHBIM CyH 3asBJICHUNA O B3bICKAHUM OOS3aTENIBHBIX IUIATE)KEH U
CaHKIWH TOCYIapCTBEHHAS MOILINHA 3asSBUTEISIME B (peiepalbHbIi OI0KET HE YIJIauUBaCTCA.

Oco0EHHOCTH NOKA3bIBAHUS

[TpenMeTom OKa3bIBAHUS SBISIFOTCS OOCTOSATENHCTBA:

1) cBHIETENbCTBYIONIME O HAIWYMH Y OTBETHOH CTOPOHBI OOSI3aHHOCTH TI0 YIUIATe
00s13aTeNFHOTO TIaTekKa B OIOKET WIIH BHEOIOKETHBIN (QOH/;

2) MOATBEPKIAIOIINE HEBBITIOJHEHNE OTBETHOW CTOPOHON yKa3aHHOW 00sS3aHHOCTH;

3) CBHUIETENBCTBYIOIIME O COOJIOACHHWU OpPraHOM, YIOJHOMOYEHHBIM Ha NPHUMEHEHHUE
OTBETCTBEHHOCTH, HEOOXOIMMBIX MPOIIECCYaTbHBIX HOPM.

OO0s13aHHOCTH JJOKA3bIBAHHSI OOCTOSTENBCTB, MOCITYKUBIIUX OCHOBAHHEM JUIsI B3BICKAHUS
00s13aTENFHBIX IJIATEKEH, BO3JIAraeTCsl Ha 3asBUTEIIS.

CkazaHHOE O3Ha4yaeT, 4YTO 3asABUTENb O00s3aH TMPEICTaBUTh CYyIy JJO0Ka3aTelbCTBa
cienyonmx (akTOB: HATHYHUS Y OTBETHOW CTOPOHBI OOS3aHHOCTH IO YIUIaTe 00S3aTENLHOTO
TIaTexa B OFO/KET WM BHEOIO/DKETHBIN (DOH/T;, HEBHIMIOTHEHHUSI OTBETHON CTOPOHON yKa3aHHOU
00513aHHOCTH.

K noxymeHntam, 0OOCHOBBIBAIOIIMM HalU4uMe OOS3aHHOCTH IO YIUIaTe 00s3aTeIbHOTO
miaTeXxa B OFOKET WU BHEOIOKETHBIN (POH]I, OTHOCATCS:

- JOKYMEHTHI, TMOJATBEPKIAIONIME TMPABOBOM CTaTyCc JUIA, OCYIIECTBISIONIETO
NPEANPUHAMATENBCKYI0O W HHYI0 OKOHOMHYECKYIO  JIESITEIBHOCTh  (CBHUACTEIBCTBO O
rOCYyAapCTBEHHOW PETHCTPAIlMU OpTraHU3allMU B TOCYNapCTBEHHOM PEECTpe FOPHINYCCKUX JIUIL



100 CBUAETENBCTBO O TOCYJApCTBEHHOM perucTpanuy (U3NIECKOTO JIMIa B KadecTBE
peIPUHUMATENS, OCYIIECTBIISIFOIIETO AESTEILHOCTh 0e3 00pa30BaHus IOPUANYECKOTO JTUIA);

- JIOKyMEHTbI, CBHJETEIIbCTBYIOLUIME O TIOCTAHOBKE JIMIA, OCYIIECTBISIOLIETO
OPEeINPUHUMATEIBCKYI0O M HHYI0 5SKOHOMHUYECKYIO JeSTENIbHOCTh, HA HAJIOTOBBIA yYeT;
HOPMAaTHUBHBIM aKT MPEACTaBUTEIHLHOTO OpraHa MECTHOTO CaMOYIpaBJIEHHsI 00 YCTaHOBJIEHUU
00s3aHHOCTH yIUIaThl MECTHOTO Hajora Wiu cOopa Ha TEPPUTOPUU COOTBETCTBYIOILIETO
MYHMIIMIIAJILHOTO 00pa30BaHus (B ciiyyae B3bICKaHUS HAJIOra WK cOOpa MECTHOIO 3HAUECHMUS);

- JOKYMEHTHI, TOJTBEpXKIAIOLINEe Halu4ue Yy I[UIaTeNblIuKka o0bekTa, objaraeMoro
HAJIOrOM WJIH cOOpOM;

- pacder Hayora Wwin cOopa, MOoAJIeKAIIETO B3bICKAHUIO.

OO0s13aHHOCTH JOKA3bIBaHUS OOCTOSTENBCTB, MOCITYKUBIIMX OCHOBAaHUEM JUIS B3BICKAHHS
CaHKUMWH, HAJOXKEHHBIX  yNOJHOMOYEHHBIM  OpraHOM 32  HEBBIIIOJHEHUE  JIUIIOM,
OCYUIECTBIIIOIIMM  NPEANPUHUMATENBCKYI0O U HHYI0 OSKOHOMMYECKYIO  JAESTEIbHOCTb,
00s13aHHOCTEH MO yIiaTe 00s3aTeNbHBIX IUIaTeX el B OI0/KEeT WM BHEOIOHKETHBIN QoH TH60
UHBIX 0053aHHOCTEW, KAaCAIOUIMXCS JCSATEIbHOCTH IJIATEIbIINKA, CBI3aHHONW C MCUYHCICHHEM U
YIUIaTO# HaJOrOB U COOPOB, TAK)KE BO3JIATACTCs HA 3asIBUTEIIS.

B cinydae momaum B apOMTpakHBIH Cyja 3asBJICHHMS O B3bICKAHUM CAHKLUUU 3asBUTEIb
00s13aH TPEICTaBUTh CyAy JOKAa3aTEeNbCTBA, CBHUJETEIbCTBYIOIIUE O HAIMYUU Y OTBETHOU
CTOPOHBI ~ HEUCIIOJIHEHHOW  OOS3aHHOCTH, T.€. HAJIWYUM COOBITHS  IpaBOHAPYILLIEHUS;
MOJITBEPKJAIOIINE COOII0/IEHUE OPTaHOM, YIIOJIHOMOYEHHBIM Ha MPUMEHEHHE OTBETCTBEHHOCTH,
COOTBETCTBYIOIIUX MPOLIECCYATbHBIX HOPM.

HeobOxomumo ~ y4uTHIBaTh, YTO  TpOIleCCyalbHBIE  HOPMBI,  PETyJIHUPYIOIINE
NPaBOOTHOLICHHUSI, CBSI3aHHBIE C YIIIATOM CTPaxOBBIX B3HOCOB Ha 00s3aTeNbHOE MEHCHOHHOE U
WHOE COIMAJIbHOE CTpaxoBaHHE, B (pelepalibHBIX 3aKOHAX, PETYIHPYIOMIUX MPABOOTHOIICHUS,
cBs3anHbIe ¢ 1eaTenbHOCTEI0 [IOP u ®CC P, oTcyTCTBYIOT.

BceneactBue 3TOro mpuM  pacCMOTPEHHMH  YKa3aHHBIX — MPABOOTHOIIECHUHN  ClEqyeT
PYKOBOJCTBOBATHCSI IPOLIECCYAIbHBIMU MOJIOKEHUSIMH, ycTaHOBIEHHbIMU HK PO.

OO61ue moyiokeHuss 00 OTBETCTBEHHOCTH 3a COBEPIICHHE HAJIOTOBBIX MPaBOHAPYIICHUN
coaepxarcs B riase 15 HK PO.

Tak, ciemyer oTMeTuTh, 4To B 1. 6 cr. 108 HK P®, ycraHaBnuBarommi MTPUHLIMIIT
MPEe3yMINIIUA HEBHMHOBHOCTH, BHECEHBI M3MEHEHHUs. B CBS3M ¢ TeM 4YTO CyMMBI IITpadHBIX
CaHKUMH MOTYT B3BICKMBAThCS TAaK)K€ M 0 PEUICHHIO HAJIOTOBOTO OpraHa, U3 MyHKTa H3BITO
YIOMUHAHUE O TOM, YTO BHHOBHOCTH JIMIIA B COBEPIICHUHU HAJIOTOBOIO IPABOHAPYIICHUS
JOJI’KHA OBITh YCTAHOBJIEHA BCTYIHUBIIMM B 3aKOHHYIO CHITY PELICHUEM Cya.

W3menenus, BHeceHHble B cT. 112 HK P®, BMeHAI0T B 0053aHHOCTh HAJIOTOBOMY OpraHy
YCTaHABIIMBATh 00OCTOSTENIBCTBA, CMATYAIOIINE U OTATYAIONINE OTBETCTBEHHOCTh 32 COBEPIICHUE
HAJIOTOBBIX TPAaBOHAPYIICHUW, W MPU HAJOXKEHUM ITpada YYUTHIBATH WX, COOTBETCTBEHHO
yMEHbIlIas Wi yBeJINUrBas cymmy mrpada.

CornacHo nonoxenusm 1. 6 ct. 108 HK P® nuio cunraercs HEBUHOBHBIM B COBEPILIEHUN
HAJIOrOBOT'O IMPaBOHAPYIIEHUS, TIOKa €ro BUHOBHOCTh HE OyJeT J0Ka3aHa B MPEIyCMOTPEHHOM
denepanbHBIM 3aKOHOM ToOpsiake. JIMmo, mpuBiIeKaeMoe K OTBETCTBEHHOCTH, HE 00s3aHO
JT0Ka3bIBaTh CBOI0O HEBUHOBHOCTH B COBEPILIEHUHM HAJOrOBOr0 IpaBoHapyuieHus. OOs13aHHOCTH
M0 JTOKA3bIBAHUIO OOCTOSATEIHCTB, CBHICTEIBCTBYIONUX O (paKTe HAJIOTOBOTO MPaBOHAPYIICHUS
¥ BUHOBHOCTH JIMIIa B €0 COBEPIICHHH, BO3JaraeTcsi Ha HajoroBble opranbl. Heycrpanumbie
COMHEHUSI B BUHOBHOCTH JIMLIA, PUBJIEKAEMOT0 K OTBETCTBEHHOCTH, TOJKYIOTCS B MOJIb3Y 3TOTO
JuIa.

[IpuBeeHHBIC TOJNOKEHUS TMOJIekKAT 00s3aTeTbHOMY NMPUMEHEHHUIO MPH PACCMOTPEHUU
aQHAIM3UPYEMBIX MTPABOOTHOUICHHM, TOATOMY YCJIOBUE UCCIEI0OBAHUS BOIIPOCA O HAJMYUU BUHBI
MiaTeNbliKa B COBEPUICHUU BMEHSEMOI'O €My HApyIICHHs MPH PACCMOTPEHUHU 3asiBIICHUU O
B3bICKAHWM CAHKLUMKA 3a HapylleHHe TpeOOBaHWN HAJIOrOBOIO 3aKOHOJATENbCTBA JIMOO
3aKOHOAATENhCTBA 00 00s3aTEIILHOM TEHCHOHHOM WJIH COIIMAIbHOM CTPaXxOBAaHWUU SIBIISCTCS
00s13aTEeTbHBIM.



Takum 00pa3zom, B ciiydae MmojJayu B apOUTPaKHBIN CyJT 3aSBICHUS O B3BICKAHUW CAHKIIHH,
3asiBUTENb O00s53aH TMPEACTAaBUTh CYAYy JIOKa3aTelnbCTBA HAJIWYUS BHUHBI IUIaTEJbIIMKA B
COBEPIIICHUH BMEHIEMOTro eMy HapyuieHus. [Ipu 3Tom ciemayer OTMETUTh, YTO B COOTBETCTBUU C
nosioxeHusiMy 1. 4 ct. 110 HK P® Buna opranuzanuu, T.e. OpUANYECKOr0 JIUA, ONPEIEIsAeTCs
B 3aBHCUMOCTH OT BHHBI €€ JOJDKHOCTHBIX JIMI[ JHOO ee TMpeicTaBUTEeNeH, JAeUCTBUS
(Oe3neiicTBUE) KOTOPHIX 00YCIOBUIIM COBEPILIEHUE HAIOTOBOTO MPAaBOHAPYIIICHUS.

Kpome Toro, 3asBuTenbs 00s3aH TNPEACTABHTH CyAy JOKa3aTeIbCTBA COOJIFOICHUS
YHOOJTHOMOYEHHBIM OpraHoM TpeOoBaHui, ycraHoBieHHbIXx HK P®, k ocymecTBieHuio
MIPOM3BOJICTBA 0 HAJIOKCHHUIO CAHKIIWH, HANPABJICHHBIX HA OOCCIICUCHHUE IMpaBa IIATEIbIINKA
Ha 3alIMTy €ro MpaB M 3aKOHHBIX WHTepecoB. CKa3aHHOE O3HAYaeT, YTO 3asBUTENb 00s3aH
MPEJACTaBUTh CY1y JOKYMEHTHI:

1) dukcupyromue (HakT coBepiIeHUS TPaBOHAPYIIICHHUS,

2) CBHJETENHCTBYIOIIUE O TMPEJOCTABICHUH IJIATEIBIINKY BO3MOXKHOCTH TPEICTaBUTH
YHIOJTHOMOYEHHOMY OpraHy CBOM OOBSICHEHHUS WM BO3PAXEHHs MO TOBOAY OOHApYKEHHOTO
MpaBOHAPYIICHUS 10 BHIHECEHUSI PEUICHUSI O MPUMEHEHUH OTBETCTBEHHOCTH JJII OOECreUeHUs
OOBEKTUBHOTO HCCIICJIOBAHMS YIIOJHOMOYEHHBIM OpPraHOM OOCTOSITENBCTB  JIOMYLIEHHOTO
MpaBOHAPYIICHUS.

JlaBHOCTB B3BICKaHUs 00s13aTEIBHBIX TIATEKEH

B ciyuae momauu B apOUTpaskHBIN Cy[ 3asiBJICHUN O B3BICKAHWU O0S3aTEIBHBIX IIATSKEH
U CAaHKIUI 3asgBUTENb MMOMHUMO BBHIIICHA3BAaHHBIX 00s3aH MPEICTaBUTh CyAy AOKa3aTelbCTBa
cOOIOZICHHSI YIIOJHOMOYEHHBIM OPraHOM MPOLECCYalIbHBIX HOPM, COJEP)KALUX OTpaHUYEHUs
CPOKOB JaBHOCTH B3bICKAHUS C TUIATENBIIUKOB 003aTENbHBIX TUIATEXKEH U CAHKIIUH.

[Ipu B3BICKAaHUU 00s3aTEIBLHOTO TUIATEXKa B OMOHKET WIM BHEOIOKETHBIM (OHI C
OpraHu3aly WIM WHJIWBUAYAJbHOTO NPEANPUHUMATENS CIEAYEeT PYKOBOACTBOBATHCS
MpoLIeCCYaTbHBIMU MOJIOKEHUSIMHU, YCTAHOBIIEHHBIMU CT. cT. 47 1 70 HK P®.

B coorBerctBun ¢ m. 1 cr. 47 HK P® B3picCKaHwe Hajmora 3a CYET HMYLIECTBa
HAJIOTOIUIATENbIIMKA (HAJOTOBOTO AareHTra) MPOU3BOJUTCS MO PEUICHUI0 PYKOBOJUTENS
(3amecTHTENS PYKOBOAMUTENS) HAJIOTOBOTO OpraHa MyTeM HaIlpaBJICHUs B T€UEHHE TpeX JIHEH ¢
MOMEHTa BBIHECEHHUSI TAaKOTO PEIIECHHS COOTBETCTBYIOIIETO ITOCTAHOBICHHUS CyACOHOMY
MPUCTABY-UCHOJHUTENO [UJIl HWCIOJHEHUS B MOpSAAKE, NpeaycMoTpeHHOM DenepanbHbIM
3akOoHOM OT 2 OkTs10pst 2007 1. N 229-®3 "O0 UCIIOIHUTEIEHOM IPOU3BOJICTBE".

Pemennie o B3bICKaHWM HalOra 3a CUET UMYIIECTBA HAJIOTOIUIATENbIIMKA (HAJIOTOBOIO
areHTa) - OpraHu3alyyd WM WHIWBHUIYAIbHOTO MpPEANpPUHUMATENS MPUHUMAETCS B TEUEHUE
OJIHOTO r0j1a Tociie UCTEUEHHs CpOKa UCTIOIHEHHs TpeOoBaHus 00 yrjiaTe Hajora.

B coorBerctBun co cr. 70 HK P® TpeGoBanme 00 yruiate Hajmora JOJDKHO OBITh
HaIIPaBJIEHO HAJIOTOIJIATENBIINKY HE MO3/JHEE TPEX MECALIEB CO JHS BBISBICHUS HETOMMKH, €CIIH
MHOE HE IPEJYCMOTPEHO II. 2 YKa3aHHOM CTATbH.

[Ipy BBISIBIEHWHM HEJOWMKH HAJIOTOBBIM OpraH COCTaBJI€T JOKYMEHT 10 ¢dopme,
yTBepKAaeMoil (enepambHbIM OpPraHOM HUCHOJHUTENBHOW BJIACTH, YMOTHOMOYEHHBIM TIO
KOHTPOJIIO ¥ HAaJI30py B 00JIaCTH HAJIOTOB B COOPOB.

[Ipu ompeneneHUHM CpoKa TaBHOCTU B3BICKAHHs 00S3aTEIBHOTO IUIATEXa B OIOKET C
IOPUAMYECKOTO JIUIa MPH M0Jaye 3asBICHHUS O B3bICKAHWU B apOUTPaKHBIM CyJa 3asBUTEIIO
ClIeZlyeT pyKOBOACTBOBaThcs no3uiei Broicmero Apourpaxnoro Cyna P®, nznoxeHHOH B 1.
12 Tlocranosnenus Ilneayma BAC P® ot 28 depans 2001 r. N 5 "O HEKOTOpPBIX BOIpOcax
npuMeHeHus yactu nepsoii Hanorosoro konekca Poccuiickoit ®denepanun”.

OcHOBBIBasICh Ha TPHUHIIMIIE BCEOOITHOCTH W paBeHCTBa Hajoroobmoxenus, BAC PO
IOCTAaHOBWJI, YTO Cy/JaM HEOOXOAMMO HCXOJWUTh W3 YHUBEPCAIBbHOCTU BOJIM 3aKOHOAATEIS,
BbIpakeHHOU B 1. 2 cT. 48 HK P® B oTHOmIEHNM TaBHOCTH B3BICKAHUS B CyJI€OHOM IOPSIKE
CyMM HEIOMMOK IO HajoraM, M PpyKOBOJACTBOBaThCs moyiokeHusMu cr. 48 HK PO npu
paccMOTPEHMM  HMCKOB O  B3bICKAHMM  HEIOMMOK II0  HAJIOIOBBIM  IIaTeXaM  C



HAJIOTOIUIATENBIIUKOB - IOpUANYECKUX Jull. OTMEUeHHas BbIIIE aHAJIOTUs 3aKOHA MOJJIEKUT
NPUMEHEHUI0O B Cly4yasX JONYIIEHHBIX HAJOTOBBIMU OpraHaMH IMpPOMYCKOB CpOKa,
yctanoBieHHoro ct. 46 HK P® mus B3bickaHUsT HEIOMMOK IO HAJIOTOBBIM IUIATEXKaM C
HAJIOTOIUIATEBIIUKOB - FOPUIUIECKUX JTUI] B O€CCIIOpHOM mopsiike. Takum o0pa3oM, 3asiBICHUE
O B3bICKAHUHU HAJIOTa U MEHU 3a CYET UMYIIECTBA HAJOrOIJIATENbIINKA - IOPUIUYECKOrO JINIa
MOJKET OBITh MOJAHO B CyJ HAJIOTOBBIM OPTaHOM B TE€UYEHHE IIECTH MECSIIEB MOCIE UCTEUCHUs
60-THEBHOTO CpoOKa, mpeaycMoTpeHHoro 1. 3 cr. 46 HK P® mus GeccriopHOro B3BICKaHUS
3asIBJICHHBIX B UCKe cyMM. [Ipu 3TOM HE0OX0IMMO TOMHHUTH, YTO CPOK, YCTAHOBJICHHBIH 1. 2 CT.
48 HK P®, kak yxe OBUIO CKa3aHO BbIIIE, SBJISETCS IPECEKATENbHbIM, MO3TOMY
BOCCTAaHOBJICHUIO HE MOJICHKUT.

JIaBHOCTH B3bICKaHUS CaHKIIMH

Cpok naBHOCTH B3bICKaHUS CAaHKIIMM ycTaHoBJEH B cT. 115 HK PO.

Taxk, B coorBeTcTBUH C 1. 1 cT. 115 HanmoroBsie OpraHbsl MOTYT OOPATUTHCS B CYJI C HICKOM O
B3bICKAaHUU MTpadoB ¢ OpraHU3alMi M HHAWBUIYAIbHOTO NPEANPUHUMATENS B TOPSAIKE U
CPOKH, KOTOpbIE MPEIYyCMOTpPEHBbI CTaTbel 46 (pelieHue O B3bICKAHUU IPUHHUMAETCS IOCIIe
UCTEUCHHUSI CPOKa, YCTAaHOBIEHHOTO B TpeOOBaHMHM 00 yIiaTe Halora, HO HE MO3JHEE ABYX
MECAIIEB TOCTE HMCTEUCHUS YyKa3aHHOTO Cpoka. PemieHue O B3BICKAHUHM, MPUHATOE TIOCIE
UCTEUCHHUs] YKA3aHHOTO CPOKa, CUMTACTCS HEACUCTBUTEIHHBIM UM MCIOJHEHUIO HE TOJJICKUT. B
9TOM CJIy4ae HAJOTOBBI OpraH MOXET OOpaTUThCS B CyJd C HCKOM O B3bICKAaHUH C
HaJOroIUiaTeNbluka (HAJOrOBOTO  areHra) - OpraHW3alMd WM WHIUBUAYaJIbHOTO
PEITPUHAMATEIIS TPUIUTAIOIICHCS K YIIIaTe CyMMBI Hajlora. 3asBICHHE MOXET ObITh IMOJaHO B
Cyll B TE€UYEHHE IIECTH MECAIEB IMOCIE UCTEUEHUs CpPOKa MCIOIHEHUS TpeOoBaHHA 00 yruiare
Hayora) u crarbeid 47 Konmekca P®, ¢ ¢pusndeckoro nuia, He SBISIOMICTOCS WHIUBUAYATHHBIM
npeanpuHUMAaTeIeM, B TIOPSAIKE U CPOKH, KOTOpble MpeaycMoTpeHsl ctatbeid 48 Komekca PD
(MCKOBOE 3asBIICHHE O B3BICKAHWW HAJIOra 3a CYeT HWMYIIECTBA HAOTOIUIATENbINNKA -
bu3znyecKkoro uia, HE SBIAIOIIETOCS WHAWBHUIYAIbHBIM MpEANpPUHUMATENIEM, MOXET ObITh
MOJIaHO B CyJ OOIIeH FOPUCANKIIUU HAJIOTOBBIM OPTaHOM (TaMOXCHHBIM OpPTraHOM) B TEYCHHE
IIIECTH MECSIIEB MOCJIE HCTEUCHUS CPOKa UCIIOTHEHHS TpeOOBaHUs 00 yIlaTe Hajiora).

Ocob6eHHOCTH CyIe0HOTO pa3dbupaTeabCTBa
U PE3OJIFOTUBHOM 4aCTH PELICHUS

PaccMoTpenue 3asBneHWIl O B3BICKAHMHM OOS3aTENBHBIX IUIATeXKEW W CaHKIUU
IPOM3BOJUTCS 110 OOLIMM ITpaBUIaM UCKOBOTO ITPOM3BOJICTBA C IIPOBEACHUEM MPEABAPUTEIBHBIX
cyneOHbIx 3acenanuid. [Ipu 3ToM €10 HOMKHO OBITH PACCMOTPEHO B CPOK, HE MPEBBILAIOIINN
JIBYX MECALEB CO IHS NOCTYIUIEHUSI pAaCCMAaTPUBAEMOTO 3asiBJIICHUS B apOUTPaXKHBIH CyI.

[Ipu ynoBneTBOpeHHH TpeOOBaHMSA O B3BICKAHMM OOS3aTENbHBIX IUIATEXKEH W CAaHKUUN B
PE30JIOTUBHOM YacTH pPELIEHUs JOJDKHBI OBITh yKa3aHbl: HaUMEHOBaHHE JIUIA, OOA3aHHOIO
YIUIATUTh CYMMY 3aJI0JDKEHHOCTH, €70 MECTO HAaXOKJEHUs MU MECTO KUTEIbCTBA, CBEICHUS O
€ro TOCYIapCTBEHHOM pPErucTpaluy;, OOIIMK pa3Mep MOJIekKaIIeH B3bICKAHUIO JICHE)KHOU
CYMMBI C OIIPENEICHUEM OTACIBHO OCHOBHOM 3aJ0JKEHHOCTU U CAHKIUU.

Pemenne apOuTpaxHOTo Cyza Mo Jefy O B3bICKAaHUU 00sI3aTEIbHBIX IUIATEKEH U CaHKLUI
IPUHUMAETCS 10 ITpaBWlaM, YCTaHOBJIEHHBIM B 1. 20 AITK P®.

I'masa 13. PACCMOTPEHHUME JEJI Ob YCTAHOBJIEHUU ®AKTOB,
NMMEIOIHUX OPUINYECKOE 3HAYEHHUE

13.1. Ilonarue paxToB, UMEIOMUX IOPUANIECCKOE 3HAUCHHE.
[TonBe1OMCTBEHHOCTS /1€ 00 yCTaHOBICHUHU (DAKTOB,
MMEIOIINX IOPUINIECKOE 3HaUeHNEe, apOUTPaKHBIM CyJaM



Oco6eHHOCTH MPOU3BOJICTBA U COOCTBEHHO MOPSIIOK PACCMOTPEHUS JIe]1 00 YCTaHOBICHUH
(akTOB, UMEIOIIMX OPUINIECKOE 3HAUYEHHUE, PETYIUPYIOTCS nonoxeHusMu ri1. 27 AIIK PO.

IOpunuueckue (akTbl - onpezeneHHble OOCTOSTENbCTBA, C KOTOPHIMH HOpMa IpaBa
CBSA3BIBAET BO3HUKHOBEHME, W3MEHEHHE WM MPEKpalleHUEe Yy HOPUIMYECKUX JIUL U
UHMBUAYAIbHBIX TpealpUHUMaTesaei (3asBUTeNe) ompeleNeHHbIX MpaB M 00sf3aHHOCTEH B
chepe mpeANPUHUMATEIHCKOM U MHOW SKOHOMHUYECKOM JESITEIIbHOCTH.

Ilenp yctaHoBneHus (akra - Te TMOCHEACTBUS, HACTYIUIEHHs KOTODPBIX JKenaid Obl
3asIBUTEIb.

Oco6eHHOCTH TPOU3BOJICTBA:

- OTCYTCTBHUE CHiopa (MaTepHaIbHO-IIPAaBOBOIO TPEOOBAHUS OJJHOTO JIUIIA K IPYTOMY);

- OTCYTCTBHE CTOPOH (MCTLIAa M OTBETUHKA), MEXY KOTOPHIMU BO3MOKEH JTaHHBIH CIIOp.

[IponsBoacTBo BO30yKIaeTcss B apOMTPaXKHOM CyJ€ Ha OCHOBAHMM 3asiBICHUI 00
yCTaHOBJIEHUH (DAaKTOB, UMEIOIIUX IOPUINYECKOE 3HAUCHHE.

Ecnu npu paccmorpeHuu naena o0 YCTaHOBJIEHHMH (AKTOB, MMEIOIIMX HOPUIUYECKOE
3Ha4YeHHE, BBISICHAETCS, YTO BO3HHUK CIOpP O IpaBe, apOUTPaKHBIN CyJ OCTaBIISET 3asBleHHE 0€3
paccMOTpeHMsl, O 4YeM BBIHOCUT OIpejaeicHue. B ompeaeneHun 3asBUTENI0 U JPYyTUM
3aMHTEPECOBAHHBIM JIMIIAM PAa3bsCHAETCA MX IPaBO PA3pELIUTh CIOpP B IOPSIKE HCKOBOIO
IIPOU3BOJICTBA.

ApOuTpaxHbIil cy1 paccMaTpUBaeT jiesia 00 yCTaHOBIICHUHU:

- (¢akra BIAJCHUS U I[OJIb30BAHUSA IOPUIMYECKUM JIMIOM WM HWHAUBUAYaJIbHBIM
HpeAnpuHUMAaTEeIeM HeJIBUKUMBIM UMYIIIECTBOM KaK CBOUM COOCTBEHHBIM;

- (bakTa TOCYHapCTBEHHOW PETHCTPALUU IOPUAMYECKOTO JIMIAa WIH WHAWBUAYAIBHOTO
IpEIIIPUHUMATENS B ONIPENEICHHOE BPEMsI U B OIIPEJEIIEHHOM MECTE;

- (hakTa PUHAUIEKHOCTH MPABOYCTAaHABIMBAIOMIECTO JOKYMEHTA, JCHCTBYIOIEro B chepe
IPEIIPUHUMATEIBCKOM M HMHOM 3KOHOMHYECKOW JEATEIBHOCTH, HOPUIMYECKOMY JIMIY WIN
WHAMBUyAIIbHOMY TNPEIIPUHUMATENI0, €CJIM HAaUMEHOBaHHE IOPUANYECKOrO JIMLA, WM,
O0TYECTBO WM (aMWIUS WHAMBHUIYaJIbHOTO IpEINpUHUMATENs, YKa3aHHblE B JOKyMEHTE, HE
COBMAJAOT C HAaUMEHOBAHMEM IOPUIMYECKOIO JHIA MO €ro YyYpEeAUTENbHOMY JIOKYMEHTY,
MMEHEM, OTYECTBOM MJIM (paMuiIMel MHANBUAYAIBHOTO MPEAIIPUHUMATES 110 €r0 MacnopTy WK
CBUJETEIBCTBY O POXKIECHUU;

- Jpyrux  (akToB, MOPOXKAAIOUIMX  IOPUIMYECKHE  MOCIHeACTBUS B cepe
IIPEANPUHUMATEIBCKOU U MHOM DKOHOMUYECKOH NESATEIBHOCTH.

K HeBHKMMBIM BelaM (HEIBHKMMOE UMYILECTBO, HEJBU)KUMOCTD) OTHOCSITCS:

- 3€MEJIbHBIE YYaCTKM, YYacTKHU HEApP M BCE, YTO IPOYHO CBSI3aHO C 3€MJIEH, TO €CTh
00BEKTHI, TIepeMelIeHne KOTOPBIX 0€3 Hecopa3MepHOTOo yiiepOa WX Ha3HAYCHUIO HEBO3MOXKHO, B
TOM YHCJIE 3/1aHUs, COOPY>KEHUS, 0OBEKTHI HE3aBEPIICHHOTO CTPOUTEIHCTBA;

- TNOAJIeXKAIMe TOCYJAapCTBEHHOM pEerucTpanuv BO3AYIIHBIE M MOPCKHME CyAa, Cyla
BHYTPEHHETO IJIaBaHUs, KOCMUYECKHE OOBEKThl. 3aKOHOM K HEIBM)KMMBIM BEIlaM MOXKET OBITh
oTHeceHo U nHoe umyiectBo (ctT. 130 'K PD).

ITpaBo cOOCTBEHHOCTH - BJIAJICHUE, TT0JIb30BAaHUE U PACTIOPSDKEHHE CBOMM UMYIIIECTBOM.

IOpunnyeckoe U0 WIM MHOUBUIYalbHBIA NpEANPUHUMATENb BIpaBe OOpAaTUTHCA B
apOUTPaKHBIN CYJI C 3asBJICHUEM 00 YCTaHOBICHUH (PAKTOB, HMEIOLINX IOPHINYECKOE 3HAUCHHE,
€CIIN:

- OTCYTCTBYET BO3MOXHOCTb IOJYYUTh WJIM BOCCTAHOBUTH HaJJIEXKalllue JOKYMEHTHI,
YZIOCTOBEPSIOLINE ITH (DAKTHI;

- (enepanbHBIM 3aKOHOM HJIM WHBIM HOPMAaTHBHBIM IPABOBBIM aKTOM HE IPEIyCMOTPEH
MHOM BHECYA€OHBII MOPAJOK yCTaHOBIIEHHS COOTBETCTBYIOIINX (DAKTOB.

Oco0eHHOCTH CYOBEKTHOTO COCTaBa



OnHoMt 13 BaXKHBIX OCOOEHHOCTEH JIe)1 00 yCTaHOBJICHUH ()aKTOB, UMEIONTUX IOPUINIECKOE
3HAYCHHUE, SIBISCTCS CYOBEKTHBIH COCTAaB YYaCTBYIOIIUX B JeNie JHIL. B JaHHOM cilydae JIMIIO,
oOparmaroreecss B apOUTPaXHBIA CyJ C 3asBICHUEM, HA3bIBACTCS 3asBHUTEICM, a HE HUCTIIOM.
Jluma, 9pM TpaBa W HWHTEPECHl MOTYT OBITh 3aTPOHYTHI pPEUICHHEM apOUTPaXKHOTO Cy[a,
HpI/IBJ’ICKaIOTCSI K y‘-IaCTI/IIO B ACJIC B KAUCCTBEC SaI/IHTCPGCOBaHHLIX JINII.

ApOuTpaxkHOE MpOoIeCCyalbHOE 3aKOHOMATENILCTBO HE JACT MCYCPIBIBAIOIICTO IEePEUHS
IOPUANYECKUX (DAKTOB, KOTOpbIE MOTYT OBITh YCTaHOBJIEHbI B CyA€OHOM MOpPSIKE.
COOTBETCTBEHHO, KPYI 3aWHTEPECOBaHHBIX JIUI MOXXET OBITh pa3HbI, B 3aBUCUMOCTH OT
cnenuduky (hakTa, UMEIONIETO FOPUINICCKOS 3HAUCHHE.

[ToacynHocTh

B uactu 2 crareu 219 AIIK yperynupoBaHbl BONPOCHI, CBSI3aHHBIE C IOACYAHOCTBIO
JTAHHOM KaTeropuu jei. 3asiBIE€HUE MOAAETCS B apOUTPaXKHBIN CyJ 10 MECTY HaXOXKICHUS WIH
MECTY KHUTEJIbCTBA 3asBUTEIIS.

Ecnu ycranaBiauBaroTcs (akThl BIAJCHHUS, MOJIb30BAHUS U PACHOPSDKEHHS HEJABHKUMBIM
UMYIIECTBOM U Jpyrue (akTbl, MMEIOMUX IOPUINYECKOE 3HAYEHHE I BO3HUKHOBEHHS,
U3MEHEHHs WIM TpeKpalleHus IpaB Ha HEIBI)KUMOE HMYIIECTBO, 3asBlICHHE MOJAeTcsi B
apOUTpPaKHBIN CyJ 10 MECTY HAXOKJICHUS HEIBUKUMOTO UMYIIECTBA.

13.2. Tlopsinok mogauu 3asBICHUS B apOUTPAXKHBIN CY/T
00 yCTaHOBJICHUU (JAaKTOB, HMEIOIINX IOPUINUECKOE 3HAUCHHUE.
Coneprxanue 3asBICHUS

3asiBieHne 00 yCTAaHOBJICHUH (DAKTOB, MMEIOIIMX IOPUAMYECKOE 3HAYEHUE, JTOJDKHO OBITh
MOJIaHO B apOUTpaKHBI cyJ B MUCbMEHHOM (opMe M TOAMUCAHO 3asgBUTENEM IIMOO ero
Ope[CTaBUTENIeM, HMEIOIIMM MOJ00HOE CHEUUANbHOE MOJHOMOYHME M OQOPMIICHHYIO
HaJJIeXkKaIuM o0pa3oM JIOBEPEHHOCTb.

3asBneHre 00 YCTAaHOBICHMM (aKTa, HMMEIOUIETO IOPUIUYECKOE 3HAYEHHUE, JIOJDKHO
COOTBETCTBOBATh TPEOOBAHMSM, U3IOKEHHBIM B 4. 1, . 1. 1, 2, 10 4. 2 ct1. 125 AIIK P®. Kpome
toro, coriacHo cT. 220 AIIK P® nomxHbl OBITH yKazaHBL: (akT, 00 yCTaHOBIECHHH KOTOPOTO
XOJIaTaliCTBYET 3asBHUTENIb, HOpPMa 3aKOHA, COTJIACHO KOTOPOW JaHHBIM (DaKT TOpOKAACT
IOPUIMYECKUE TIOCIEACTBHA B cdepe MNpeArnpUHUMATEICKOW W HWHOH HKOHOMHYECKOU
JesTeNIbHOCTH; 000CHOBaHHE HEOOXOAMMOCTH yCTAHOBJIEHMS JAHHOTO (paKTa; JOKa3aTelbCTBa,
MOJTBEPKJAIOLINE HEBO3MOYKHOCTD IOIYYEHMsI 3asSBUTEIEM HAJUIEKALIUMX JOKA3aTeNbCTB WU
BOCCTAaHOBJICHUS yTPAYEHHBIX JOKYMEHTOB.

K 3asBnenuto npunararorcs:

- JOKYMEHT, MOATBEPKIAIOIINNA YIUIATy TOCYJAapCTBEHHOM IMOIUIMHBI B YCTAaHOBJICHHOM
NOPSZIKE U B pa3Mepe WM NPaBO Ha MOJIYUYEHHUE JIBIOTHI 10 YIUIATE FOCYAAPCTBEHHON MOIIJINHBI,
anb0 XOoJaTaiicTBO O NPEJOCTAaBIEHUU OTCPOUYKH, PACCPOUYKH, OO0 YMEHBIIEHHH pa3Mmepa
rOCyIapCTBEHHOM MOLIIUHBIL;

- TOKYMEHTBI, TIOJITBEPKIAIOLINE OOCTOSTENIbCTBA, HA KOTOPBHIX HCTEL OCHOBBIBAET CBOU
TpeGoBaHuS;

- KOIIMU CBUJIETEIBCTBA O F'OCYITaPCTBEHHON PETHCTPALU B KAYECTBE FOPUANYECKOTO JIMIA
WM UHAUBUAYATBHOTO MPEANPUHUMATEIIS;

- TOBEPEHHOCTh WJIM WMHBIE TOKYMEHTBI, ITOATBEPKIAIOIINE MOJHOMOYHS HAa MOANHUCAHHE
MICKOBOTO 3asIBJICHMSL.

VY CTaHOBHB IIPU PACCMOTPEHUH BONPOCA O MPUHATHUH 3asBJICHUS K IPOU3BOJACTBY, YTO OHO
NOJJaHO C HapyILIeHHEM TpeOOBaHUHU, MPEIBSIBISIEMBIX K €r0 COJIEPKAHHUIO0, apOUTPaKHBINA Cy
MPaBOMEPHO OCTaBWJI 3asBiicHue 0e3 nBrkeHus (cT. 128 AIIK PD).

Heycrpanenne oOCTOSTENBCTB, MOCIY>KUBIIMX OCHOBAaHHEM JJIsi OCTABJICHUS 3asIBICHUS
0e3 IBUKEHHS B CPOK, YCTaHOBJICHHBIN apOUTPa’KHBIM CYJIOM, IMOBJIEKJIO BO3BpAILEHUE JAaHHOTO



3asBieHUs Ha ocHoBaHWU 1. 4 4. 1 cT. 129 AIIK P® (undopmarmonnoe nucemo [Ipesuanyma
BAC P® ot 17 ¢espans 2004 r. N 76 "O630p NpakTUKU PaCCMOTPEHUSI apOUTPaKHBIMU CyJIaMH
nern 00 ycTaHOBJICHHH (DAKTOB, UMEIONTNX IOPUANYECKOE 3HAUCHHE").

13.3. TlponeccyasibHble 0COOEHHOCTH PaCCMOTPEHUS JeI
00 yCTaHOBJICHUU (aKTOB, HMCIOLIMX IOPUIHUECKOE 3HAUCHUE

[Tocne npuHATHS 3asBICHUS U BO30YXKIEHUS Jiela M0 YCTaHOBJIEHHIO (haKTa, UMEIOILEro
IOPUIMYECKOE 3HAUYEHHUE, CY/bsl JODKEH BBINOJIHUTH 3a/1a4dl MO MOJATOTOBKE Jejia K Cyae0HOMY
pa3dupaTenbCTBY, KOTOpbIe ycTaHoBIeHHI B 4. 3 ¢T. 133 AIIK P®. Ha ctaguu noaroToBKu CyIbs
apOUTpa)XHOTO Cyna JIEHCTBYET €IMHOJIMYHO, IPOBEJEHUE CTAaAUM IOJTOTOBKU IO
paccMaTpuBaeMoOM KaTeropuu el sBisieTcs 0e3yCIOBHBIM M 00s3aTeNbHbIM - 4. 2 cT. 133 AIIK
P®. Cpok mpoBesieHus: NOArOTOBUTEIBHBIX JNEUCTBUMN SBJISETCS OOIIMM M COCTaBIISET HEe Oolee
JIBYX MECALEB CO JHSA IOCTYIUIEHUS 3asBJIE€HUS 00 YyCTaHOBIEHMM (DAaKTOB, HMEIOIIUX
IOPUINYECKOE 3HAUECHUE, B apOUTPaKHBIN CY/I.

Cranus MOArOTOBKM JAefia K cyAeOHOMY pa3OMpaTeNbCTBY MO JeinaM 00 yCTaHOBIICHUH
(GakToB, MMEIOIIUX HIOPUIUYECKOE 3HAa4YeHHE, JOJDKHAa 3aBEpLIATbCs IPEIBAPUTEIILHBIM
cyne6nsiM 3acemanuem (ct. 136 AIIK P®), Ha KOTOpOM TpOBEpSETCA CTENEHb
MOJIFOTOBJIEHHOCTH JieJla K CyJeOHOMY pa30MpaTesIbCTBY U BBIIIOJHEHUE BCEX 3aJ]1ad, CTOSIIMX
nepes apOuTpakHbIM Cy/Ibel Ha CTauM MMOATOTOBKH Jelia.

Jlena 00 ycraHOBJIeHMH (DaKTOB, MMEIOLIUX HOPUINYECKOE 3HAUYEHHE, PacCMAaTPUBAIOTCS
CyIbel eIMHOIMYHO B CYJIeOHOM 3acelaHuM C Yy4YyaCTHEM 3asBUTENsl U JAPYTUX
3aMHTEPECOBAaHHBIX JUI. K KX paccMOTpEeHHI0O HE MOTYT MpPHUBIEKATbCsl apOUTpa)kHbIE
3aceqaTeny.

[Ipu moaroroBke Aena K cyiIeOHOMY pa3OUpaTesIbCTBY CYIbs:

- ompenenseT Kpyr 3aMHTEPECOBAHHBIX IO A€y JIUIL, MPaBa KOTOPHIX MOXKET 3aTPOHYTh
peieHre 00 ycTaHOBICHHUHU (paKTa, MMEIOIIEro I0PUIMUECKOe 3HAUCHHUE;

- U3BEIAET 3aMHTEPECOBAHHBIX JIMII O IPOU3BOJICTBE I10 JIEIY;

- paccMaTpuBaeT BONPOC O MPUBJIEUYEHNN YKa3aHHBIX JIUL K yYaCTHUIO B JEIIE;

- U3BEIIAET O BPEMEHU M MECTE CyIeOHOT0 3aceJaHMUs.

ApOuTpaxHbIii cy B CyJeOHOM 3aceaHuu:

- TIIPOBEpPSIET, HE MPEIYCMOTPEH JIM 3aKOHOM WJIM MHBIM HOPMAaTHBHBIM IPAaBOBBIM aKTOM
MHOH BHECYA€OHBII MOPAOK YCTAHOBIICHUS JAaHHOTO (PaKTa;

- IPOBEPSIET, UMEJACh JIU Yy 3asIBUTENS APYyras BO3MOKHOCTb MOJIyYUTh WM BOCCTAHOBUTH
HEOOXOIMMbIE TOKYMEHTHI;

- YCTaHaBJIMBAET, IOPOKAAET JIM JAaHHBIN (PAKT IOPUANYECKH 3HAUMMBbIE MOCIEICTBUS JUIs
3asiBUTENISI B CBSI3U C OCYLIECTBJIEHUEM UM IPEANPUHHUMATENBCKOW WIM MHOW 3KOHOMHYECKOU
NESITebHOCTH;

- BBISICHSICT, HE 3aTparvMBacT JIM MpaBa APYTUX JMIl yCTaHOBIEHHE Tpedyemoro (akra, He
BO3HMUK JIU CIIOp O IIPaBE.

Bce BhimenepeuncieHHble yCloBus c(hopMyaupoBaHbl B CT. cT. 217 - 219 AIIK PO®.
Tonbko NMpH HaIMUUM BCEX YKA3aHHBIX YCJIOBHM apOMTPaXKHBIM CyJ HNPUHUMAEeT K CBOEMY
IOPOM3BOJCTBY W pacCMaTpUBaeT 3asBICHHS 00 YCTAHOBJIICHUHM IOPUAMYECKHX (AKTOB.
OtcyTcTBHE XOTsI OB OJTHOTO M3 HUX BJICYET MPEKPALICHUE IPOU3BOJICTBA 10 JEITy.

Ecnmu B xonme cyneOHOro pa3OuparenbcTBa BBIICHUTCS, YTO BO3HHK CIOp O TIpase,
apOUTpaXKHBIN Cy]l OCTABIIAET 3asBIEHUE 0€3 pACCMOTPEHUS, O UEM BBIHOCUT OIPECICHHUE.

B omnpenenenun 3asBUTENIO U IPYIMM 3aUHTEPECOBAHHBIM 110 JEJy JHIAM Pa3bCHAETCS
UX IPaBO Pa3pelnTh CIOpP B MOPSAIKE HCKOBOTO IPOU3BOJICTBA.

Oco0eHHOCTH MPECTABICHUS JOKA3aTEeIbCTB



1. O6 ycraHoBiIcHHH (PaKTa MPUHAIICKHOCTH MTPABOYCTAHABIMBAIOIICTO IOKYMECHTA JIUILY,
JaHHBIE KOTOPOTO HE COBMAAAIOT C JAHHBIMHU JPYTHX JAOKYMEHTOB, MPUHAIUICKAIIUX 3TOMY
TUILY .

B npeamer moka3biBaHUS MO TaKUM JieJlaM BXOST BCE BBIIECU3TIOKEHHBIE 00CTOSTENLCTBA,
KOTOpPBIC JTIOJDKHBI OBITH JIOKA3aHBI B X0JI¢ CyI€OHOTO pa3OupaTenhCcTBa MPH PACCMOTPEHUH Jeiia
00 ycTaHOBJIEHUH JTIOOOTO (akTa, UMEIOIIEro Iopuandeckoe 3HaueHue. OTHAKO B 3aBUCUMOCTHU
OT MTPABOBOM IEJIM YCTAHOBJICHHS FOPUINIECKOTO (hakTa (GOpMHUPYETCs KPYT JOKA3aTCIbCTB.

B nanHOM ciiy4yae Kk HEOOXOAUMBIM JI0Ka3aTeIbCTBAM CIEAYET OTHECTH:

1) nmokaszarenbCTBa, MOMTBEPKIAIONINE MPHHAJICKHOCTh IPABOYCTAHABIIMBAIOIIETO
JIOKYMEHTA 3asBUTENIO (MacopT, YIOCTOBEPEHHE, 3asBIICHUE B PETUCTPUPYIOLIUI OpTaH U T.1.);

2) noKa3aTeNbCTBA, MOITBEPKIAIONINE YTO OpraHU3aIusl, BBIJABIIAS TOKyMEHT, HE UMECT
BO3MOXXHOCTH BHECTH B HETO COOTBETCTBYIOIIME HCIPABICHHs JHOO YTO 3Ta OpraHMU3alls He
MOJKET BBIJIaTh HOBBIH JOKYMEHT (yTpara apXUBHBIX JOKYMEHTOB, JTUKBHIAIUS OPTaHU3AINHA U
T.1.);

3) TpaBOyCTaHABIWBAIONINI JTOKYMEHT, MPUHAICKHOCTh KOTOPOTO YCTAHABIUBACTCS
CyZIoM (CBUAETEIBCTBO O TOCYJAPCTBEHHOM PETUCTpAallMy MpaBa MU PETUCTPALMUA B KauecTBE
WHIMBUTYATBHOTO TIPS IITPHHUMATEIIS ).

2. O6 ycraHoBieHuu ¢akTa BIaICHUS U MOJIH30BAaHUS HEIBUYKUMBIM UMYIIIECTBOM.

HeoOxomuMbeIMu TOKa3aTEIbCTBAMH SIBIISTFOTCS CIICTYIOIIHE:

1) moKyMeHTBI 00 OTBOJIE 3eMEIBHOIO yUacTKa (pelieH s, TOCTAHOBICHUS aIMUHUCTPALIUN
00 OTBOJIC 36MEILHOTO YYacTKa, TUIAaH 3eMEIHHOT0 yJacTKa, JIOKyMEHTHI KaJlacTPOBOTO yUyeTa U
T.IL);

2) JOKyMEHTBl O HaxXOXJICHHH OOBEKTa HEABIKUMOCTH Ha OallaHCe 3asiBUTEIS
(MHBEHTapHas KapTO4Ka y4eTa OCHOBHBIX CPEJICTB);

3) DOKyMEHTBI O HECEHUHW 3asBHTEJIEM OpPEeMCHH COJACpKaHHS OOBEKTa HEABMKHMOCTH
(ToroBOpBI ¢ OOCTYKUBAIOUIUMH OPraHU3alUsIMU, JOKYMEHTBHI 00 OIjlaTeé KOMMYHAIBHBIX U
JIPYTHX IKCIUTYaTaI[MOHHBIX YCIYT, JOKYMEHTBHI, TOATBEPKIAIONINE KAMUTATBHBIA U TEKyIIUN
PEeMOHT 00BEKTa HEIBMXKUMOCTH, U T.J1.);

4) MOKyMEHTHI O HEBO3MOXXHOCTH BOCCTAHOBJICHHS CTPOUTEIBHBIX JOKYMEHTOB (yTpara
ApPXUBHBIX JAHHBIX).

CnemyeT 3aMeTHTh, YTO pPACCMOTPEHHE JAeNl 00 YCTaHOBIEHHH (DAKTOB, HMEIOIINX
IOpUINYECKOE 3HAYCHUE, HE BCErJa 3aKaHUYMBACTCS BBIHECCHHEM CYIEOHOTO peIeHus, T.C.
paspemieHreM Jena MO CymecTBy. [Ipu BBIICHEHUU OOCTOSATENBCTB, MPEMSATCTBYIOIINX
JBI)KEHUIO Jiea, yKa3aHHbIX B CT. cT. 148 u 150 AIIK P®, neno mpekpaiiaercsi BBIHECEHUEM
orpeniesieHus: 00 OCTaBlIEHUs 3asBIIeHHUs 0e3 pacCMOTPEHHUs MO0 O MPEKPAIICHUH IPOU3BOJCTBA
10 JIe7Ty COOTBETCTBEHHO.

Yacte 4 crarbu 221 AIIK P® ycranaBiauBaeT JOMOJHUTEIBHOE OCHOBAaHME ISt
OCTaBJICHUS 3asBJICHUS 0€3 PACCMOTPEHUS, YTO CBSI3aHO C CYIIHOCTBIO 0COO0T0 MPOM3BOACTBA. B
cllydae eciii B XOfe CyJeOHOro pa3oupaTenbCTBa Mo ey 00 YCTaHOBJICHUH (DaKkTa, MMEIOIIEro
IOpUINYECKOE 3HAUYCHHE, BBIICHUTCS, YTO BO3HUK CIIOp O TpaBe, apOUTPaKHBIM Cya OCTaBIIsCT
3asiBJICHHE 00 YCTaHOBJIEHWHU (paKTa, MMEIOIIETO IOPUANYECKOE 3HAUCHUE, 0€3 PacCMOTpPEHUs, O
YeM BBIHOCHT OIPE/ICIICHUE.

[IpuMmeHeHHe TAHHOTO WHCTHTYTAa IO3BOJSET 3aMHTEPECOBAHHBIM JIMIIAM OOpATHTHCS C
3asIBJICHHBIMH TPEOOBAaHUSMH B apOUTPaKHBIA CyJ MOBTOPHO, YTO CIIOCOOCTBYET peam3aliuu
NPUHIIANIA JOCTYIMHOCTH TPABOCYAUS W SIBISCTCS JOMOJTHHUTEIBHOW TapaHThuel CyneOHou
3aIIUTHl HAPYIIEHHBIX WA OCITIOPEHHBIX MPaB YYaCTHUKOB apOUTpaXKHOTO mporiecca. [loatomy B
OTIpE/ICTICHUH 3asIBUTEIIO U IPYTUM 3aWHTEPECOBAHHBIM I10 JIENTY JIMIIAM Pa3bsCHSICTCS UX TPaBO
pa3peuIuTh CIop B MOPSAKE HCKOBOTO MPOU3BO/ICTBA, T.€. HA OOIIMX OCHOBAHUSX.

[Ipu paccmotpeHun nen 00 yCTaHOBJICHHWH (DaKTOB, UMEIOIINX IOPUAMYECKOE 3HAUYCHHE,
MPUMEHSIOTCS TaKXe WHCTUTYTBI BPEMEHHOM OCTaHOBKH CyJIeOHOTO pa30upaTenbCTBa,
CBS3aHHBIE C HEOOXOJMMOCTBIO TMPEOJOJICHUSI BO3HHUKAIONIMX TMperpaj Juis JBIKCHUS
apOUTpaXHOTO TIpoliecca: MepepsIB CyJACOHOr0 3aceqaHusl, MPUOCTAHOBICHUE TIPOU3BOJICTBA 10



Jielly, OTJIOXEHHE CyIeOHOro pasOuparenbcTBa. Bce yka3aHHble HOPMBI IPUMEHSIOTCA IO
O0IIMM NpaBWJIaM, YCTAaHOBJICHHBIM JACUCTBYIOLIUM MIPOLECCYyalbHBIM 3aKOHOM, M UMEIOT T€ K€
IeJT, OCHOBAHMUSI, CPOKH, ITOCIIEACTBUS JIJIsl IBUKCHUS apOUTPasKHOTO JeTa.

Bo Bcex uHBIX ciyyasx paspelieHue jaeiaa o0 YCTaHOBIEHMM (aKTOB, HMEIOIIMX
IOPUIMYECKOE 3HAUEHUE, JTOJKHO OBITh OKOHYEHO NPUHATHEM cyleOHoro pemienus. [lopsamox
IOPUHATHSL, COCTABJICHUS, OIVIAIIEHUS CyAEOHOrO pelIeHHs M0 Jely 00 YCTaHOBJIEHUM (aKTa,
MMEIOIIETO IOPUIMYECKOEe 3HAUCHME, SBIIETCA OOMMM M ompeaessiercss mpaBwiamu ri. 20
neiicteyromero AIIK P®. Bcerymnenwe pemieHuss o0 yCTaHOBIEHHH (pakTa, HMMEIOIIETO
IOPUIMYECKOE 3HAUYECHHWE, B 3aKOHHYIO CHIIy TaKXe OIpelneisercs OOIKMMU IpaBUIaMu
IIPOLIECCYaTIbHOTO 3aKOHA.

13.4. Pemenue apOUTpaskHOTO CyJIa 1O JIey 00 yCTaHOBJICHUH
(haKTOB, UMEIOIIUX IOPHINIECKOE 3HAUCHHE

Yacte 2 crateu 222 AIIK P® ycraHaBiuBaeT [ONOJHUTENbHBIE TpeOOBaHUS K
BBIHOCUMOMY pEIIEHUI0 IpPH YJOBIETBOPEHUHU CYIOM 3asBJICHHS 00 YyCTAaHOBJIEHHMU (aKTa,
UMEIOLIET0 IOpUAMYECKOE 3HaueHue. B 3ToM ciiydae B pE30JIIOTUBHOM YacTU pelleHUs
yKa3plBaE€TCsl Ha Hajguuue (QakTa, HMEIOIIEr0 OPUANYECKOe 3HAuY€HUEe, W H3JIaraercs
YCTaHOBJICHHBIN (aKT.

OCOOEHHOCTBIO pelIeHH apOUTpa)XXHOro cylJa 00 YCTaHOBJIEHUH (HaKTOB, HMMEIOIIUX
IOPUIMYECKOE 3HAUYECHUE, SBISETCS TaKKE TO, YTO Ha UX OCHOBAaHUM HMCIIOJHUTEIbHBIN JHUCT HE
Belaerca. Camo pemieHue apOUTpa)kHOro cyga o0 yCTaHOBIEHUM (DakTa, HMEIOIIEro
IOPUIMYECKOEe 3HAYCHHUE, SBISICTCS OCHOBAaHWUEM Ul PETUCTPAllMM Takoro Qaxkra WiIn
opopmieHus mpaB, KOTOpble BO3HHUKAIOT B CBSA3M C  YCTaHOBJIEHHBIM  (DaKTOM,
COOTBETCTBYIOIIMMHU opraHamu B cuiy 4. 1 cT. 15 AIIK P®. Ognako BhIHECEHHOE pEIIEHHE
apOUTPa)KHOTO Cy/a HE 3aMEHsIEeT JOKYMEHTHI, BbI1aBaeMbl€ BbIIICyKa3aHHBIMHM OpraHaMmy, - 4. 3
cT. 222 AIIK P®. Pemenue B cpok He Ooyee 5 AHEH MOCie BHIHECECHUS HAIPABISETCS JIHIIAM,
YYacTBYIOLIMM B J€J€, U B TEUEHHE MECSYHOIO0 CPOKa I0CJI€ €ro NPUHATHS BCTYNaeT B
3aKOHHYIO CHIIY.

OO0>xasioBaHME pelIeHUuH apOUTpPaXHOTO CyJaa M0 JAejlaM 00 YCTaHOBJIEHWH (DAKTOB,
UMEIOIUX IOPUINYECKOE 3HAUYCHHE, OCYIECTBISIETCS B 00IIEM HOPSIJIKE.

I'nmaBa 14. PACCMOTPEHHUME JEJI O HECOCTOATEJIBHOCTH
(BAHKPOTCTBE). IPABOBOE PEI'YJIMPOBAHUE HHCTUTYTA BAHKPOTCTBA
B POCCUUCKOH ®EJEPALIUA

Jlena o0 HECOCTOATENbHOCTH (OaHKPOTCTBE) SBIAIOTCS OAHOM M3 Kareropuil nen,
MOJABEAOMCTBEHHBIX apOuTpakHoro cyay (m. 1 ct. 33 AIIK P®). Ilpu stom B AIIK P®
IPEIyCMOTPEHO, YTO Jesia 0 OAHKPOTCTBE HE3aBUCHUMO OT COCTaBa YYacCTBYIOUIMX B HUX JIMIL
paccMaTpuBalOTCA HCKIIOUYUTEIBHO apOUTPaXKHBIMU CyAaMM, Ha UYTO YKa3bIBaeT IPAaBHUIO O
CHeLHANTbHOM 1MOABEJOMCTBEHHOCTH, copmyirpoBanHoe B cT. 33 AIIK P® u B cT. cT. 6, 33 O3
"O HecocTosATeNBHOCTH (OAaHKPOTCTRBE)".

Ot nena corimacHo cr. 223 AIIK P® paccmaTtpuBaioTcst apOMTpaKHBIM CYJIOM IO
npaBuiam, npexycMoTpeHHbIM AIIK P®, ¢ ocobeHHOCTSAMH, YCTaHOBICHHBIMH (eepaTbHBIMU
3aKOHAMH, PETYJIUPYIOIIUMH BOMPOCH HECOCTOSTEIBHOCTH (OaHKpOTCTBa). TakMMH 3aKOHAMH
sBisitoTest Denepanbhpiii 3ak0H "O HecocTosTeNnbHOCTH (OaHKpOTCTBE)" OT 26 OKTsAOps 2002 T.
N 127-®3, ®denepanbhpiii 3akoH "OO 0COOEHHOCTSIX HECOCTOSTENBHOCTH (OaHKPOTCTBA)
CyOBEKTOB €CTECTBEHHBIX MOHOTMOJHWN TOTUIMBHO-IHEPIETHUECKOTO KOMIUIeKca'" oT 24 HroHs
1999 r. N 122-®3 <24>, @enepanbhblii 3akoH "O HecocTosITeNbHOCTH (OAHKPOTCTBE)
KpeauTHBIX opranm3anuii” ot 25 despans 1999 r. N 40-D3. Cpean yka3aHHBIX HOPMATHBHBIX
akToB ocoboe mecto orBoautcss @3 "O HecoctosTenbHOCTH (6aHkpoTcTBe)". TakuM oOpazom,
nosioxeHust AITK P® u @3 "O HecocrosTenbHOCTH (0aHKPOTCTBE)", a TAK)KE IPYTUX HA3BAaHHBIX



@enepallbHBIX  3aKOHOB  COCTAaBISIIOT  NPOLIECCYaIbHYI0 OCHOBY pAacCMOTpPEHHMs 1€l O
OankpoTcTBe apOouTpaxusiMu cynamu. Hopmer AITK PO umeroT mpu 3ToM o0mmii xapakrep, a
HopMbl ®3 "O HecocrosTenbHOCTH (OaHKpoTcTBe)" M apyrux DenepanbHbIX 3aKOHOB -
0COOEHHBIH, CIIeIabHBIN XapaKTep.

<24> VYkazanHwli DenepaibHblii 3aKOH yTpaunBaeT cwiy ¢ 1 urons 2009 r. B cBs3U C
npunsTHeM PenepanabHOro 3aKoHa ot 26 okTsa0ps 2002 r. N 127-D3.

14.1. TTonsiTHe ¥ MPU3HAKU HECOCTOSITEIHHOCTH (OaHKPOTCTBA)

3aKOHOJATENIbHOE PEryJIUPOBAaHUE CIEHU(PHUKH PACCMOTPEHHS JeJl O HECOCTOSATEIHOCTH
(6aHKpOTCTBE) BO MHOTOM OOYCJIOBJICHO TOHSATHEM M IIEJSIMH OaHKPOTCTBA KaK HMHCTUTYTA
rPaKJIaHCKOTO MpaBa.

B coorBerctBHM co cr. 2 D3 "O HecocTosTeNbHOCTH (OaHKPOTCTBE)" TMMOJ
HECOCTOSITENILHOCThIO  (0QHKPOTCTBOM) TOHUMAETCSl TMPU3HAHHAS apOUTPAKHBIM  CYIOM
HECIIOCOOHOCTh JIOJKHUKA B TOJTHOM OOBEME YAOBIETBOPUTH TPEOOBAaHUS KPEIUTOPOB IO
JNEHE)KHBIM  00s13aTebcTBAM M (MJIM) HCIIOJHUTH OOS3aHHOCTh MO yIUIaTe O0sI3aTENIbHBIX
IJIATEXKEH.

[Tpu3naku 6GaHKPOTCTBA TpakJaHUHA:

- HECTTIOCOOHOCTD YAOBJIETBOPUTH TPEOOBAHUS KPEIUTOPOB IO ACHEKHBIM 0053aTEILCTBAM
U (WJIM) UCTIOMHUTD 00SI3aHHOCTB T10 YIIIaTe 00s3aTENbHBIX MIaTekel B TEYCHHE TPEX MECSIIEB C
JIaThl, KOTJ]a OHU JIOJKHBI ObLTN OBITh UCIIOJIHEHBI,

- TpeOOBaHUS B COBOKYITHOCTH COCTaBIISIIOT HE MEHEE JIECATH ThICSY pyOIIeii;

- CyMMa €ro 00s13aTeJIbCTB MPEBBIILIAET CTOUMOCTD TPUHAJIIEKAIIET0 EMY UMYILECTBA.

[Tpu3naku 6GaHKPOTCTBA FOPUIUIECKOTO JHUIIA:

- HECTTIOCOOHOCTD YAOBJIETBOPUTH TPEOOBAHUS KPEIUTOPOB IO ACHEKHBIM 0053aTEILCTBAM
U (WJIM) UCTIOMHUTD 00sI3aHHOCTB T10 YIIIaTe 00s3aTENbHBIX MIaTeKel B TEUCHHE TPEX MECSIIEB C
JIaThl, KOTJ]a OHU JI0OJKHBI ObLITN OBITh UCTIONHEHBI;

- TpeOOBaHUs B COBOKYITHOCTH COCTaBIISIIOT HE MEHEe CTa ThICAY pyOIei;

- cyMMa 00513aTeNbCTB MPEBBIIIAET CTOUMOCTD IPUHAIIEKALIETO EMY UMYILECTBA.

OObsBreHne TrpaxaaHuHa OaHKPOTOM HU30aBISIET €ro OT HEOOXOIUMOCTH B TEUCHHUE
HEOIpeIeIEHHOT0 BPEMEHU BCEM CBOMM HMYILECTBOM OTBEYaTh MO 00s3aTenbecTBaM. B memsix
npeceyeHus] HeAOOPOCOBECTHBIX JAEWCTBUM, HAIPABJICHHBIX HAa WCMHOJIb30BAaHUE MPOLEAYPHI
OaHKpoTCTBa mJisi OCcBOOOXkAECHHS OT noiros, ®3 "O HecocrosTenbHOCTH (OaHKPOTCTBE)"
npeaycMaTpuBaeT Oojiee CTpOrHe TOCIEICTBUS TMOBTOPHOTO OAaHKPOTCTBA Tpa)kJIaHUHA.
WHurepecno, uro @3, pernamMeHTHpPYysT MOBTOPHOE OaHKPOTCTBO, COJEPKUT CEPbE3HBIN
HEJOCTaTOK, HE TMO3BOJSIONIMKM JaTh TOYHOE OMNpEICICHHE pPacCMaTpPUBAEMOIO TOHATHS.
[IpoGnema B ToM, uto HOpMa 1. 2 cT. 213 @3 "O HecocToATENbHOCTH (0aHKPOTCTBE)" NOMyCKaeT
JBOMHOE TOJIKOBaHWE: "...B Cllyd4ae IOBTOPHOTO NpPHU3HAHMS TpakJaHWHA OaHKPOTOM TIO
3asIBJICHUIO KPEIUTOpA, 3asBJICHUIO YIIOJHOMOYEHHOrO OpraHa o TpeOoBaHMsM 00 yIuiare
00s13aTeNbHBIX IJIaTeKEeH B TEUECHUE ISITH JIET MOCJE 3aBEPIICHHUs PAacyeTOB C KPEAUTOPaMU
TaKOH rpakJJaHUH HE OCBOOOXKIAETCS OT JATbHEHIIIEr0 NCIIOHEHUS TPEOOBAHUN KPEAUTOPOB.

HeynoBnerBopeHHble TpeOOBaHUS KPEIUTOPOB MOTYT OBITH TPEIBSABICHBI B IMOPSIKE,
YCTaHOBJICHHOM I'pa)/1aHCKUM 3aKOHOAATEIbCTBOM .

Temtokuna M.B. npennaraer cieayroomue BapuaHTbl <25>:

<25> Temokuna M.B. Kommenrtapuit k @enepanbHomy 3akoHy oT 26 okTsiops 2002 r. N
127-@3 "O necocrosrenpHOCTH (6aHKpOTCTBE)" // 3aKkOHOMATENHCTBO U AKOHOMHKA. 2003. N 3 -
12.

1) HMECTCA B BUAY INOBTOPHOC B TCUYCHHC 5 ner mocie OKOHYaHUS pacuceToB NPU3HAHUC
6aHKpOTCTBa, T.C. BBIHCCCHUC PCIICHUA Cylda 00 OTKPBITHKM B OTHOIICHHUU OOJKHHKA



KOHKYPCHOTO NpOM3BOACTBa. Eciu 3TO mpousonuio (a NpPOU3OWTH 3TO MOIJIO TOJNBKO IO
3asBJICHUIO KPEIUTOPOB M YIOJHOMOYEHHBIX OPraHOB, CaM JIOJDKHMK HE MMEeT IpaBa MoJaTh
TaKo€ 3asiBJICHUE), TO JOJDKHUK HE OCBOOOXKZAeTcs OT JI0JIFOB BOOOIIE, T.€. O TE€X IOp, MOKa
HOJHOCTBIO HE YIOBJETBOPUT TpeOOBaHUs, T.€. YIOBJIETBOPEHUE YACTH 0053aTENbCTB B paMKax
KOHKypca ¥ OKOHYaHHME KOHKYPCHOTO TMPOM3BOJACTBA HE BIJIEUET IOTALIEHUS OCTaBIIMXCS
00513aTEIIbCTB;

2) uMeeTcs B BUIY, YTO B ClIydae IMOBTOPHOTO OAHKPOTCTBA JOJKHHK HE OCBOOOXAAeTcCs
OT JIOJITOB B T€UYEHUE 5 JIeT, T.€. B TEUEHHE ITOr0 BPEMEHH U3 JIH0O0r0 BHOBb IOCTYIAIOLIETO EMY
UMYILECTBA OH 00s3aH YJOBJIETBOPSATH HCIIOJIHEHHBIE HE IOJHOCTHIO JINOO HEUCIOJHEHHbIE
TpeboBanus. OJTHAKO B 3TOM Cilydae Mbl IPUIEM K BBIBOJLy O TOM, YTO OBTOPHBIM OyZET J11000€
0aHKPOTCTBO, €CIIM paHee OHO YK€ ObUIO, HE3aBUCHMO OT BpeMeHU. MHaue rosops, eciu
JOJDKHUK Tpu3HaBaica OaHkporoMm 20 jeT Ha3al, TO NpU3HaHHME €ro OaHKPOTOM BHOBb He
IOTaCUT B TEYEHHE 5 JIeT ero o0s3aTensCcTB. [IpM 3TOM OH caM CMOXET 3asiBUTH O CBOEM
O0aHKpOTCTBE (B TEUEHHE IMOCIHEAHUX 15 5eT), HO Ha MOCIEACTBUS B BHUJAE HEMOTalleHUs
TpeOOBaHMI1 3TO HE TTOBJIHSIET.

Kaxnas u3 3Tux no3uuui NpeacTaBiseTcss OCTaTOYHO OOOCHOBAHHOW, OJHAKO Ooiiee
COOTBETCTBYET OyKBaJbHOMY TOJIKOBaHHIO TepBasg, Tak kKak m. 2 cr. 213 ®3 "O
HECOCTOSATENILHOCTH (OaHKpPOTCTBE)" YHNOMHUHAET O TOBTOPHOM OaHKPOTCTBE IO 3asBICHUIO
KpEAUTOPA U YIIOJIHOMOYEHHOI'O OpraHa, B TO BPEMsI KaK 110 UCTEYEHHUH 5 JIET 3asiBUTh O CBOEM
OAaHKpPOTCTBE MOXKET U CaM JIOJKHHUK.

14.2. CocTtaB y4acTHHKOB Jiefia O OaHKPOTCTBE
1 apOUTPaKHOTO MpoIiecca Mo JAely 0 OaHKPOTCTBE

CocraB nul, y4acTBYIOIIUX B Jiejie 0 0aHKPOTCTBE, JOCTATOYHO LIUPOK.

K HuMm oTHOCSTCA:

- TOJDKHUK;

- apOUTPaKHBIN yIPABIISIOIIHI;

- KOHKYPCHBIE KPEIUTOPBI;

- YIIOJTHOMOYEHHBIE OpPTaHbl;

- (¢enepanbHble OpraHbl HCIOJHUTEILHOW BIIACTH, a TAaKKE OpraHbl HCHOJHHUTEIbHOM
BJIacTU CyOBekTOB Poccuiickoit denepanuii U OpraHbl MECTHOTO CaMOYIIPABJICHUSI 1O MECTY
HAXOXKICHHUS JOJDKHHUKA B CIyYasx, IPEeIyCMOTPEHHBIX HacTosmuM DeepanbHbIM 3aKOHOM;

- U110, ITpeI0CTaBUBIIIEE OOecIIeYeHne AT MPOBEACHUS (PMHAHCOBOTO 0310POBJICHUS.

@3 "O HecocrosTeNbHOCTH (OaHKPOTCTBE)" HE JOIMYyCKAaeT ydyacTHs paOOTHUKOB B
npoueaypax KoHkypca. B to e Bpems, B cooTBeTcTBUU CO CT. 35 @3 "O HecoCTOATEIbHOCTH
(6ankpoTcTBE)" B apOUTpaKHOM MpoIecce Mo Jieny 0 OaHKPOTCTBE yYacCTBYIOT: MPEACTABUTEIh
pabOTHHUKOB NOJKHMKA; IPEACTaBUTENIb COOCTBEHHHKA HMMYIIECTBA JOJDKHHKA - YHUTApPHOTO
NPEANPUATHS; IPEICTABUTENb YUpeauTene (Y4acTHUKOB) JOJDKHUKA; MIPEACTaBUTENb COOpaHuUs
KpPEIUTOPOB WM NPEACTaBUTENIb KOMUTETa KPEAUTOPOB; MPEICTaBUTENb (DeepanbHOro opraHa
UCTIOJIHUTENIHOW BJIACTH B 00JacTH obOecneueHusi 0e30MacHOCTH B ClIydae, €CJId MCIIOJHEHHE
IOJTHOMOYHM apOUTPa)KHOTO YIIPABIISAIOIIErO CBA3aHO € JOCTYIIOM K CBEICHHUSAM, COCTABIISIOIINM
rOCyapCTBEHHYIO TaliHy; WHBIE JHMLA B ciydasx, npexycMorpeHHbix AIIK PO u @3 "O
HECOCTOSATEILHOCTH (OaHKpOTCTBE)".

14.3. TlogBeTOMCTBEHHOCTH Y TIOJICYTHOCTh JIe7T O OAHKPOTCTBE.
OcobenHocTr BO30YXICHHUS TPOU3BOJICTBA T10 JIEITY

OcoOeHHOCTH TPOU3BOACTBA MO JelaM O OaHKPOTCTBE TMPOSBISIIOTCS YXKE B
MOJIBEJOMCTBEHHOCTH U TOJACYJHOCTH 3TUX fen. Jlena o OGaHKpOTCTBE IOPUAMYECKUX JUI] U
TpaXKIaH pacCMaTPHUBACT apOUTPAXKHBINA CYJ] IO MECTY HAXOXKICHUS JOJKHHKA - FOPUIUIECKOTO
JUIA U TTI0 MECTY JKUTeIbcTBA rpaxaanuHa (1. 1 4. 1 ct. 33, 4. 4 ct. 38 AIIK P®, cr. 33 3akona



o OankpotctBe). Jlemo o GAaHKPOTCTBE HE MOXKET OBITh TEepeJaHO Ha PacCMOTPEHHE HU Cyjna
o011eil FOPUCTUKIINN, HU TPETEHCKOro Cya.

Jliis Bo30y>k1eHUs 1e7a 0 OAHKPOTCTBE MPUHUMAIOTCSI BO BHUMAHHUE:

- TpeOOBaHUs, TONTBEP)KICHHBbIC BCTYNHUBIIMM B 3aKOHHYIO CHIy pEHICHHEM Cyja,
apOUTpPaKHOTO CyJa, TPETEUCKOIo Cy1a;

- TpeOoBaHMs 00 ymuate o0O0s3aTENbHBIX IUIATEXKEH, MOATBEPIKICHHBIE pPEIICHUEM
HAJIOTOBOTO OpraHa, TaMOXEHHOTO OpraHa O B3bICKAHWHW 33/I0JDKCHHOCTH 32 CUET WMYIIECTBA
TOJIKHUKA.

[IpaBom Ha oOpamieHue B apOWTPaXKHBIA CyJ C 3asABICHHEM O IPHU3HAHUHU JIOJDKHHKA
0aHKpOTOM 007aJal0T JOHKHHUK, KOHKYPCHBIH KPEIUTOp, YMOITHOMOYECHHBIE OPraHbl, WHBIC
3aWHTEPECOBAHHBIC JINIIA B COOTBETCTBUU C (peepaTbHBIM 3aKOHOM, PETYJIUPYIOINIMM BOTIPOCHI
HECOCTOSITENIbHOCTH (OaHKPOTCTBA).

14.4. OcoGeHHOCTH TPOBEACHUS MOATOTOBKU
1o JiesiaM 0 OaHKPOTCTBE

[ToxroroBka genma o GaHKPOTCTBE K CyA€OHOMY pa3OMpaTenbCTBY MPOU3BOAUTCS CyAbei
apOuTpaxkHoro cyga B mopsaake, mnpexycMorpeHHoM AIIK  P®, ¢ ocoGeHHocTsIMH,
yctanoBiIeHHBIMU @3 "O HecoCcToATEIPHOCTH (0aHKpPOTCTBE)".

IIpu moxarotoBke nena o OAaHKPOTCTBE K CyJeOHOMY pa3OMpaTeNbCTBY Cylbsl JOJKEH
COBEpUINTH  CJEAYIOUIME JEHCTBUS: TPOBECTH CyneOHOe 3acefJaHue IO  IPOBEpKE
000CHOBAaHHOCTH TpeOOBAaHUS 3asgBUTENS K JOJDKHUKY; PAacCMOTpPETh 3asBJICHHUSA, KaJloObl U
XoJaTaiicTBa JIMI, Y4YacTBYIOIIMX B JieJ€ O OaHKpPOTCTBE; YCTAaHOBUTh OOOCHOBAaHHOCTH
TpeOOBaHUI KpeAUTOPOB B IMopsake, ompeaereHHoM cT. 71 @3 "O HecocTOATEIbHOCTH
(6ankporctBe)". [lomMmuMoO 3TOro, Cynabss MO XOJATaWCTBY JIMI], Y4YacTBYIOIIMX B JeJi€ O
0aHKpPOTCTBE, MOKET HA3HAUYUTh HKCIEPTU3Y B LIEISAX BBISABIECHUS MPU3HAKOB (UKTUBHOIO MU
npeJHaMepeHHOro OAHKPOTCTBA, MPHUHATH MEPHI JJIs IpUMHUpPEHUs cTopoH (1. 4 ct. 50 @3 "O
HECOCTOSATENbHOCTH (OaHKpOTCTBE)").

K xoparaiicTBam, paccMaTpuBaeMbIM CyJIOM NpU TOATOTOBKE Jena O OaHKpOTCTBE K
Cy1eOHOMYy pa30MpaTenbCTBY, B YAaCTHOCTH, OTHOCATCS XOJATaliCTBA O NPUHATHH MeEp IO
oOecrieyeHnI0  3asBICHHSA O TMPHU3HAHMM JIOJDKHMKA OaHKpoToM, 00 ucTpeOoBaHUU
JI0Ka3aTeNbCTB, O HA3HAUYEHUM SKCIEPTU3bl B LEJSAX BBISBICHHS NMPU3HAKOB (DUKTUBHOIO WM
peHaAMEPEHHOr0 OaHKPOTCTBA.

VYkazaHHbIe X0JlaTaiiCTBa paccMaTpPUBAIOTCA B opsiake, npeaycMoTpeHHoM ATIK PO.

3asBiIeHUE O MPU3HAHUU HECOCTOATEILHBIM (OaHKPOTOM)

OcHoBaHWeM sl OOpalleHUs [OJDKHWKAa B CyA SBISCTCS HAMYME CIEAYIOIINX
00CTOSITENILCTB: JOHKHUK HE B COCTOSIHUM HWCIIOJIHUTH JCHEXKHBIE 00s3aTeNbcTBa WU (WIIH)
0053aHHOCTh IO yIUIaTe 00s3aTEeNbHBIX ITUIATE)KEH B YCTAHOBJICHHBIA CPOK; yJIOBIICTBOPCHHE
TpeOOBaHUI OJHOTO WM HECKOJBKUX KPEAUTOPOB BIICYET HEBO3MOXKHOCTH MCIONHEHUS MHBIX
00s13aTeNIbCTB; OOpalIeHne B3BICKaHUS Ha MMYIIECTBO OCJIOXKHSET WM JIEJIAeT HEBO3MOXKHOU
XO3SICTBEHHYIO JESATENLHOCTh MPEANPHUATH; YIIOJIHOMOYEHHBIH OpPTraH JOKHUKA MPUHUMAET
petieHue 00 oOpalieHuy B CyJ C 3asBJICHUEM O MIPU3HAHUHU €T0 HECOCTOSITEIbHBIM (OaHKPOTOM)
(ct. cT. 8, 9 @3 "O HecocTosaTeNnbHOCTH (OAaHKPOTCTBE)").

OCOOCHHOCTH JTOKa3bIBaHUSI [0 KAXKJAOMY KOHKPETHOMY 3asBJICHHIO JIOJDKHHKA O
NPU3HAHUH €T0 HECOCTOATEIbHBIM (OAHKPOTOM) 3aBHCSIT OT T€X OOCTOSTENHCTB, HA KOTOPBIX
3asBUTEIIb OCHOBBIBACT CBOM TPEOOBAHUSI.

[Ipu oOpaimieHnn MOIDKHUKA B CyJ C 3asBICHHEM O MPU3HAHUU €ro OAHKPOTOM BBUIY
HAIIMYHS 00CTOSATENBCTB, CBUICTEILCTBYIONIUX O TOM, YTO OH OyJIET HE B COCTOSTHHH UCIIOJTHHUTH
NEHEeX)KHbIE 00s3aTelnbcTBA M (WIM) OOS3aHHOCTh TO yIUulaTe O0Os3aTeNbHBIX IUIATEXKEH B
YCTaHOBJICHHBII CPOK, JOJDKHHUKY CIIEIYET MPEICTABUTD CICAYIONINE JOKAa3aTeIbCTBA!



1) Hanmuume 00s3aTeNbCTBA, €T0 pa3Mep, CPOK UCIIOTHCHHS;

2) 00CTOATENBCTBA, C OYEBUAHOCTHIO CBUAETEILCTBYIOIINE O HECTIOCOOHOCTH JOKHUKA B
JabHEHIIEM HCTIOHHUTD JaHHOE 0053aTENIbCTRO.

K Ttakum noxazaTenbcTBaM MOKHO OTHECTH CIEAYIOIIHE:

1) noroBop (ITpu TOTOBOPHOM MPUPOJIE 00S3aTCIHCTBA);

2) mepBUYHAs JOKYMEHTAIU K AOTOBOPY (HAKIaIHbIE, CUeTa aKThI U T.11.);

3) He BCTyNHBILEE B 3aKOHHYIO CHJIY PEIICHHE CyJa, 0 KOTOPOMY C JOJDKHHKA B3BICKAaHA
KpeAUTOpCKasi 3a0KEeHHOCTb;

4) omnpeneneHue cyga o0 OTCpPOUYKE HCIOIHEHHUS CyJIeOHOTO aKTa O B3BICKAHUHU
3a/I0JKEHHOCTH;

5) moKa3arenbCTBA MOJAYM MCKA O B3BICKAHUU C JOJDKHUKA KPETUTOPCKOHN 3aJ0JKEHHOCTH
pu ero OecCopHOM XapaKTepe;

6) cBemeHHs O TPHHAICKANEM [TODKHUKY HMMYIIECTBE W €r0 CTOMMOCTH (CIIPaBKH
PETUCTPUPYIOIINX OPTaHOB, OyXranTepckuit 6anaHc, 3aKaro4YeHne 00 OIleHKe UMYIIECTBA);

7) uHoe.

B cnywae ecnu ocHoBaHHMeM i OOpalieHUs B CYJ SIBISETCA TO OOCTOSITENBCTBO, YTO
yJIOBJIETBOPEHHE TPEOOBAHUN OJTHOTO WMJIM HECKOJBKHX KPEIUTOPOB IOBJIEYET HEBO3MOXKHOCTD
UCTIONTHEHUSI HMHBIX O00s3aTENbCTB TMEpel  JIPYTHMH KPEeOuTopamH, JOJDKHHUKY —CIEAyeT
NPEICTaBUTh J0KA3aTeNbCTBA HAIMYMS O00S3aTENBCTB TMEpe] KPEAUTOpPaMH, OCHOBAaHHE HX
BO3HUKHOBEHHUSI U pasMep. Taxke MpPEACTaBISIIOTCS JOKa3aTelbCTBA TOTO, YTO HMYIIIECTBA,
NPUHAIISKAIIETO €My, HEAOCTaTOYHO JJIsi MCIIOJIHEHHs O0S3aTeNbCTB Teped  BCEMH
Kkpeautopamu. Takum oOpa3zoMm, MOMUMO JOKYMEHTOB, MOATBEPKAAIOIINX HATMYHE, OCHOBAHUE
BO3HHKHOBEHHUS W pa3Mep 3al0JDKEHHOCTH, JOJDKHHKY CJIeIyeT TPEeICTaBUTh CBEICHHUS O
MPUHAJICKAIIIEM €My HUMYIIECTBE, €ro CTOMMOCTH (CIpaBKU PETUCTPHUPYIOMIMX OPTraHOB,
Oyxranrepckuii 6ajaHc, 3aKIF0UYeHIe 00 OIIEHKE UMYIIIECTBA) U T.11.

OOparmienre B3bICKAHUST Ha HMYIIECTBO OCIOXKHSET WU JelaeT HEBO3MOXKHOMN
XO3SICTBEHHYIO ACSITENBbHOCTh MPEANpUATHs. BBUIY 3TOrO mpu mopade 3asBICHHS JOJDKHHUKY
ClelyeT TMpPEeACTaBUTh JOKA3aTEeNbCTBA, IMOATBEPKAAIONIME HAIUYUE HEHCIIOJIHEHHOTO
00513aTeNbCTBA, HEAOCTATOUHOCTh (OTCYTCTBHE) HMYIIECTBA, HE YYaCTBYIOIIErO B IIPOU3BO/ICTBE,
JUISL yAOBJIETBOPEHUS TPEOOBAHUS KPEAUTOPA.

K ymncity Takux q0Ka3aTeNbCTB OTHOCSATCS CIETYIOIINE:

1) peurenue cya 0 B3bICKaHUU 33JJ0JKEHHOCTH;

2) MOCTaHOBJICHHE O BO30YKIEHUU UCTIOTHUTEIHLHOTO MMPOU3BOJICTBA;

3) cBemeHus O TMpUHAMIEKAIIEM [TOJDKHUKY HMMYLIECTBE, €ro CTOMMOCTH (CHpaBKHU
PETUCTPUPYIOIIKUX OPraHOB, OyXTraaTepCKuil OalaHC, 3aKII0YeHHEe 00 OI[EHKEe UMYIIECTBA) H T.II.

bpemss nokasbiBaHus (aKTOB, MOATBEPKAAIOMIUX OOOCHOBAHHOCTH 3asBJICHUS O
NpU3HAHUK JIOJDKHUKA OaHKPOTOM, BO3Jlaraercs Ha 3asBuUTeNS. [Ipu 3TOM TOMKHHK HMeEEeT
BO3MOXXHOCTh ~ ONPOBEPTHYTH JIOBOJBI  3asBHUTENS, HAImpUMeEp, NPEICTaBUB JIOKYMEHT,
MOJTBEPKJAIONINI TOTallIeHHe 3a/I0JDKEHHOCTH JMOO CBHJIETENBCTBYIONINM, YTO pa3Mmep
CYHIECTBYIOIIEH 3aI0JDKEHHOCTH HWKE ycTaHoBleHHOro @3 "O  HecoCTOATEIbHOCTH
(bankporcTBe)".

TpeboBanus k Gopme U colepKaHHUIO, a TAKXKE MEpPeueHb JOKYMEHTOB, KOTOPbIE JOKHbI
OBITH MIPHIIIOKEHBI K 3asIBICHUIO KOHKYPCHOTO KPEAUTOPa U YIOJTHOMOYCHHOTO OpraHa, yKa3aHbl
B CT. CT. 39 - 41 ®3 "O HecocTosTenbHOCTH (0AaHKPOTCTBE)".

TpeboBanus K 3asiBICHUIO JOHKHHUKA O MPU3HAHUU €T0 HECOCTOSTENBHBIM (0aHKPOTOM) U
JIOKyMEHTBI, KOTOpbIE ITOJDKHBI OBITh TPHIOKEHBI K HEMY, MEepeuucieHsl B cT. cT. 37, 38
ykazanHoro @3 "O HecocTosATENBHOCTH (0aHKPOTCTBE)".

[Ipu cooTBeTCTBUM 3asiBICHUS TPEOOBAHUAM 3aKOHOJATENLCTBA Cy/Ibs apOUTPAKHOTO Cy1a
B ISTUAHEBHBIH CPOK C MOMEHTa TMOCTYIUICHHUS 3asiBICHUS B CyJ BBIHOCHUT OIpEACIICHUE O
OPUHATAM 3asBJICHHMs K TPOU3BOJACTBY, Ha3HayaeT cyJeOHOe 3aceJaHHe IO BOIPOCY
paccMoTpeHusi 0OOCHOBAHHOCTH TpPEOOBAHWA 3asBUTENsT B OTHOIICHUU JIOJDKHUKA H
YTBEPKACHUS KaHIUAATypbl apOUTPaKHOTO yIPABISIOUIET0. B 3TOT e CpoK Cy/bsi HalpaBIIseT



3alpoc B CaMOPETYJIUPYEMYI0 OpraHW3alHi0 apOUTPaKHBIX YHPABISIOMINX, YKAa3aHHYIO B
3asIBJICHUU.

CynebHoe 3acenanue 1O MPOBEpPKEe 0OOCHOBAHHOCTH TPEOOBAHUI 3asSBUTEINS MPOBOIUTCS
Cylbeill eAMHOIMYHO HEe MeHee ueM depe3 15, Ho He Oonee ueM uepe3 30 qHei ¢ JaThl BEBIHECEHUS
OTpe/ieNIEHUs O MIPUHSITUU 3asIBIICHUS K IPOU3BOJICTBY.

[lo pesynbratam paccMOTpEHHUS BOMpPOca OOOCHOBAHHOCTH 3asBICHHS O TMPU3HAHUU
JOJDKHUKA OaHKPOTOM apOUTPaKHBIM CYJIOM MOXET OBITh TNPHHITO OIHO W3 CIEIyIOIINX
ornpeneneHuil, ykazaHubix B cT. 48 @3 "O HecocTosTeNbHOCTH (OaHKPOTCTBE)" .

1) o npu3Hanuu TpeOOBaHMS 3aBUTEINII OOOCHOBAHHBIM U BBEACHUH HAOJIIOICHMUS;

2) 00 oTKa3e BO BBEACHUM HAOIIOICHUS U OCTaBJICHHUHU 3asIBICHUS 0€3 PaCCMOTPEHUS;

3) 00 oTka3e BO BBEIACHUU HAOIIONCHUS M TPEKPANICHUU MPOU3BOJACTBA MO JCIy O
OaHKpPOTCTBE.

Uro kacaercs 3asBJICHUS JTOJDKHUKA O MIPU3HAHUM €r0 HECOCTOATEIbHBIM (0aHKPOTOM), TO
B OTHOIIGHHWU €ro He TpelOyeTrcs Ha3HAYeHHUS CYIeOHOro 3acelaHus IO TPOBEPKE €ro
000CHOBAHHOCTH.

Ucxons w3 monoxenwii m. 2 c1. 62 ®3 "O HecocTosrenbHOCTH (OaHKPOTCTBE)", B
NATUAHEBHBIH CPOK C MOMEHTa IIOCTYIUIEHMsI 3asBICHHS JODKHMKA O TPU3HAHUU €ro
HECOCTOSITENFHBIM (0aHKPOTOM) CyAbs BBIHOCHT ONPEICICHHWE O TMPUHATHH 3asBICHHUS K
IPOU3BOJCTBY M BBEJIECHUU B OTHOILEHUU [OJDKHHMKA Ipouenypsl HaOmoneHus. Taxxe B
OTIpe/IeNIieHUH CY/Ibsl YKa3bIBaeT HAa Ha3HAYeHHE CyJeOHOT0 3aceaHusl TI0 BOMIPOCY YTBEP KICHUS
KaHIUAATYpbl apOUTPaX]KHOTO YIPABIISIOLIETO.

14.5. CyneOHble aKkTbl, BRBIHOCUMbIE apOUTPAaKHOM CYA0M
0 pe3yjbTaTaM pacCMOTPEHHMS Jiefia 0 OaHKPOTCTBE,
OCHOBAHUS U MOPSIIOK UX MPUHATHS

[To pe3ynbraTaM pacCMOTpEeHHs Jeina O OAHKPOTCTBE ApOUTPAXKHBINA CyJ] MPUHUMACT B
COOTBETCTBUU €O CcT. 52 @3 "O HecocToATETbHOCTH (OAaHKPOTCTBE)" OMWH M3 CICAYIOIIHNX
CyIeOHBIX aKTOB:

- pemieHHe O TPU3HAHWM JOJDKHHKA OaHKpPOTOM H 00 OTKPBITHM KOHKYPCHOTO
MPOM3BOJICTBA - TIPH HAJIMYUHU Y JOJKHHUKA TIPU3HAKOB OAHKPOTCTBA;

- pemeHue 00 OTKa3e B NPU3HAHHM JOJDKHUKA OaHKPOTOM - B CIlydae OTCYTCTBHS
NPU3HAKOB OAHKPOTCTBA, @ IMEHHO 33JI0JKEHHOCTH JIF000TO pa3Mepa;

- OmnpeieNicHHe O BBEICHUHM (PMHAHCOBOTO O3OPOBICHHS - MPU HATUYUU BO3MOXKHOCTH
BOCCTAHOBJICHHSI IUIATEKECTIOCOOHOCTH JODKHMKA HAa OCHOBAaHWU PEIICHUS COOpaHus
KPEIUTOPOB JHOO TIO XOJAaTalCTBY TpeTbero jauna. [lopsSpok pemeHus 3TUX BOMPOCOB
ompeneneH B cT. 77 @3 "O HecocTosTenbHOCTH (0aHKpOTCTBE)";

- OTIpe/ieTICHHE O BBEJICHUY BHEIITHETO YIPABJICHHUS - €CITH TUIATEKECOCOOHOCTD JIOJDKHUKA
MOJKET OBITh BOCCTAHOBJICHA MTyTEM CIIEIIUATBHBIX MEPOIIPHITHIA,

- OmpejAeTieHHEe O MPEKPAIICHUU TPOU3BOICTBA IO JeNTy 0 OAaHKPOTCTBE - B COOTBETCTBHH
co cT. 57 @3 "O HecocTosTenbHOCTH (O0aHKPOTCTBE)", T.€. P BO3HUKHOBEHHH OOCTOSTEILCTB,
BCJICJICTBHE KOTOPBIX MPOBEACHUE NPOIEAYp HEIeaecoo0pa3Ho, B YACTHOCTH yJIOBICTBOPCHHE
BCeX TpeOOBaHUI KPEAUTOPOB, BKIIOYCHHBIX B PEECTP TPEOOBAHHI KPEIUTOPOB;

- ompeneneHUe 00 OCTABJICHHWH 3asBJICHHS O TPU3HAHMHM JODKHUKAa OaHKpoTOM 0e3
PacCMOTpPEHHSI - €CTTU TIPU PACCMOTPEHHH JIeJIa BBIICHUTCS, YTO 00s3aTeIbCTBA JODKHUKA TIepe]]
3asBUTENIEM YAOBJICTBOPEHBI, OHAKO MMEIOTCS IPYTHe KPEIUTOPbI, YbHU TPEOOBAHHS IOJKHBI
paccMaTpuBaThCS;

- ompeiesieHne 00 yTBEP)KICHHH MHUPOBOTO COTJIAIICHUS - TIPH HAJTHYUH JJOTOBOPEHHOCTH
MEXTy KPeIUTOpaMH, OHO BCTYIAET B CHITY MOCJIC YTBEPKACHUS apOUTPAKHBIM CYIOM.

ITo pe3ynpratam cyneOHOTO pa3dupaTeabCTBa IO Ay O OAHKPOTCTBE apOMTPaKHBIN CY/I
BBIHOCHT JINOO pelieHue, Tudo onpeaencHue.



Taxum 00pa3om, pereHre BEIHOCUTCS B ClIydae pa3pelieHus J1eya 1Mo CymecTBy. B cinyyae
€CIM  JOKHUK HMMEeT TMPHU3HAKU HECOCTOSTENIbHOCTH, OCHOBAaHMW Ui  BBEJICHUS
peadMIMTAIIMOHHBIX TPOLEAYP HE WMEETCS, CyJ BBIHOCHT PEIICHHE O MPU3HAHUM JIOJDKHHKA
0aHKPOTOM U 00 OTKPBHITUU B OTHOIICHHU €r0 MPOLEAYpPhl KOHKYPCHOTO MPOU3BOACTBA (CT. 53
®3 "O mnecocrosTenpHocTH (OaHkporcTBe)'. Eciim B Xozme cyneOHOro pasOuparenbcTBa
YCTaHOBJIEHO, 4YTO JOJDKHUK TPU3HAKOB HECOCTOSTENILHOCTH HE HWMEEeT, a TakkKe ecld
OAaHKpPOTCTBO SIBJISIETCS (PUKTUBHBIM, CYJ BEIHOCHT pEIIeHHE 00 OTKa3e B MPHU3HAHWUHU JTOJKHUKA
0aHKPOTOM, KOTOpPOE SIBISIETCS OCHOBAHHUEM JUISI BOCCTAHOBIICHUS €ro JeecrnocoOHOCTH (CT. CT.
55, 56 @3 "O necoctoarenbHOCTH (6aHKpOTCTBE)").

Cnyuau, Koraa apOUTpaXKHBIN CyJl TIO pe3yJbTaTaM Cyne0HOro pa3doupaTebcTBa BHIHOCUT
OTIpeNieIeHNe, MOXKHO YCJIOBHO pPa3eNITh Ha JBE TPYMIBI: MPHU BBEICHUH peaOMINTAIIMOHHON
OpoleAypsl M TpH MPEeKpalleHud TMPOU3BOACTBA MO Jely (OCTaBIEHUU 3asBICHUS 0e3
paccMOTpeHHUs).

3aKOHOM  TPEAYyCMOTPEHbl JBE pealWIUTAlMOHHBIE (Opyroe HAaWMMEHOBAaHUE -
peopraHu3alMoOHHbIE) TPOLEAYPHl: BHEIIHEE YyIpaBieHHEe W (UHAHCOBOE O3I0POBJICHUE.
Pemenne 006 WX BBEACHWM NPUHUMAETCS apOUTPaXKHBIM CYJIOM B CIy4asX, KOTJa JOJKHUK
UMeeT MPU3HAKNA HECOCTOSATEILHOCTH, HO MPEIIOJIaraeTcs, 4YTo ero IaTekecnocoOHOCTh MOXKET
ObITh BoccTaHOBiIeHA. OmpeseneHne 0 BBEIECHUU (PMHAHCOBOTO O3IOPOBJICHMS WJIM BHEIHETO
YIPABJICHUS SIBISCTCS TMPOMEXKYTOYHBIM CyA€OHBIM aKTOM: B CIy4ae BOCCTAHOBIICHHS
IUIATEeKECTIOCOOHOCTH O pe3yJbTaTaM YKa3aHHBIX MPOLEAyp apOUTPa)KHBIA CyJA MpeKpaliaeTt
npou3BoACTBO mo geny (ct. 57 @3 "O HecocroaTenbHOCTH (OaHKpPOTCTBE)"), eciu ke
IIaTeKECTIOCOOHOCTh HE BOCCTAHOBJIICHA, apOUTPaKHBIM CyA, KaKk TMpPaBUIO, MPUHUMAET
peleHre o MpU3HaHUM JODKHUKA OAHKPOTOM M 00 OTKPBITHH KOHKYPCHOTO IPOU3BOJICTBA (CT.
cT. 88, 119 @3 "O HecocTosiTensHOCTH (OaHKPOTCTBE)").

[Ipekpamienue MporU3BOACTBA IO JIENTy O OAHKPOTCTBE TMPOU3BOIUTCS apOUTPAKHBIM CYIOM
B CITy4asx:

- BOCCTaHOBJICHHUS IIJIATEKECIIOCOOHOCTH JIOJDKHHMKA B X0J¢ (PMHAHCOBOTO O3]I0POBIICHHS
WJIM BHEILTHETO YIIPaBJICHHUS;

- 3aKJIFOYCHUS] MUPOBOT'O COTJIAIICHUS M YTBEP)KICHHS €r0 CYA0M;

- OTKa3a BCEX KPEeIUTOPOB OT TpeOOBaHM O MPU3HAHUHU JOKHUKA OAHKPOTOM;

- YIOBJIETBOPEHHS BCEX TPEOOBaHUI KPEAUTOPOB;

- 3aBepIIeHHUs KOHKYpPCHOTO mpom3BoacTBa (cr. 57 @3 "O HECOCTOATEIHHOCTH
(6bankporcTBe)").

Bce ykaszanHble cilydau MpeKpaileHusi MPOU3BOJCTBA MO Jeily O OaHKPOTCTBE MOXKHO
KBaJTHM(PHULIHUPOBATh KaK OTCYTCTBHE MPABOBOM HEOOXOAMMOCTH B MPOJOHKEHUH PACCMOTPEHUS
Jena  BBHUJY BBIMIOJIHEHUS 1iefell OaHKpOTCTBA KaK HMHCTUTYTa MaTEpUaJbHOTO U
IpOIIECCyaTbHOTO TPaBa.

Ompenenenre 00 OCTAaBJICHHWH 3asBICHUS 0€3 PacCMOTPEHHS BBIHOCUTCS apOUTPakKHBIM
CyJIOM B OCHOBHOM B ClIy4asiX, ycTaHOBJIEHHBIX CT. 148 AIIK P®, B uacTtHOCTH:

a) €Clii B MPOMU3BOJICTBE apOUTPaKHOTO CyJia HAXOJIUTCS ACJIO O OAHKPOTCTBE ATOTO K€
JOJDKHUKA, a TpeOOBaHMs 3asBUTENA MpHU3HAHBI HeoOocHOBaHHbIMH (. 3 cT. 48 @3 "O
HECOCTOSATENLHOCTH (OaHKpOTCTBE)");

0) eciim KpeIuTOpPOM WM YTIOJHOMOYEHHBIM OpPraHOM HE COOJIIOJCH INpeIBapHUTEIbHbIN
MOPSAJOK MOTYUYEHUS 33JJ0JKEHHOCTH: KPeIUTOp He o0palascs ¢ COOTBETCTBYIOIIUM UCKOM WIIN
c TpeboBaHHEM O BO30YXKACHUU HCIIOJHUTEIBHOTO MPOHM3BOJCTBA, YIOJIHOMOYECHHBIH OpraH
oOpaTuicsi ¢ 3asBJICHUEM O MPU3HAHUU JOJDKHHKA OAHKPOTOM, HE MMEsl PELICHUS HAJIOrOBOTO
WM TaMOKEHHOTO OpraHa o0 oOpaleHuH B3bICKAaHUS Ha UMYIIECTBO JOJDKHUKA;

B) 3as1BJICHUE MOMICAHO HEYIIOJIHOMOYEHHBIM JIMIIOM WJIA HE MOIHCAHO.

[IpakTudecku Bce CyJqeOHbBIE aKThl, IPUHUMAEMbIE apOUTPAXKHBIM CYZOM IO pe3yiabTaTaM
paccMOTpeHHs Jieja 0 0aHKPOTCTBE, UMEIOT JBE OCOOCHHOCTH, OTIMYAIOIINE WX OT CYIACOHBIX
AKTOB, MPUHUMAEMBIX apOUTPAKHBIM CYJIOM II0 JIeJIaM JIPYTUX KaTeropuii:

a) BCe OHM TMOAJIeKAT HEMEJIECHHOMY UCIIOJIHEHHIO;



0) cBeeHUs 00 UX MPUHATHH MOIEKAT 0053aTEIIBEHOMY OITy OJTMKOBaHUIO.

Pemenne apOutpaxxHoro cyia mo Jeny o OaHKpOTCTBE BCTYIAeT B 3aKOHHYIO CHIY IO
o01meMy TmpaBuily, T.e. 4epe3 MeCAll C MOMEHTA MX TMPUHATHUS WIM C MOMEHTA BBIHECEHUS
MOCTaHOBJICHU anessiuonHoi nucranueit (ct. 180 AIIK P®). Ho, kak u onpexneneHus, 0HO
MO/JICKUT HEMEIJEHHOMY HCIIOJIHCHHIO: PYKOBOIUTENb JOJKHUKA OTCTPAHAETCS OT
JOJKHOCTH, €r0 OO0sI3aHHOCTH TEPEeXOJAT K KOHKYPCHOMY YIPAaBIAIOIIEMY, CHUMAIOTCA BCe
paHee TIPUHATHIE OrPAHUYECHHUS] IO PACHOPSHKEHUIO HMMYIIECTBOM JIOJDKHUKA, BBOJMUTCS
CHEIMANbHBIN TMOPSIIOK HCIONHEHUS JODKHUKOM 00s3aTenscTB U T.0. (c1. 126 ®3 "O
HECOCTOSTENbHOCTH (OaHKpOoTCTBE)").

Omnpenenenus, KOTOpPbIe BBIHOCATCA apOUTPaKHBIM CYIOM MpPH PACCMOTPEHHM el O
HECOCTOSITENILHOCTH (OaHKPOTCTBE) W OOKajoBaHHE KOTOphIX mnpemycmorpeHo AIIK PO u
UHBIMH  (penepaTbHBIMM  3aKOHAMH, PETYJIHPYIOIIMMU  BOIPOCHI  HECOCTOATEIHbHOCTHU
(6aHKpPOTCTBA), OTAETHHO OT CyACOHOIO aKTa, KOTOPHIM 3aKaHUYMBAECTCS PACCMOTPEHHUE Jeia 1Mo
CYIIECTBY, MOTYT OBITh OOalOBaHbl B apOUTPaXKHBIN CyJ amnelISIHOHHON HHCTAHIMU B
TEUCHHUE JCCATH JHEH CO THSI MX BHIHCCCHUS.

[To nmemam o HecocTosTeNbHOCTH (OAHKPOTCTBE) MOXKET OBITH 3aKIIOUEHO MHPOBOE
COTJIAIIICHUE, a TAKKE JIOMYCKAIOTCS MHBIC MPUMUPUTEIBHBIC TPOIICAYPHI.

I'napa 15. HPOU3BOACTBO 110 JEJIAM O IPU3HAHUU U ITPUBEIEHUH
B UCITIOJIHEHUE PEHIEHNU NHOCTPAHHBIX CYJ10OB
U MHOCTPAHHBIX APBUTPAKHBIX PEIIIEHUM

15.1. Tlpusnanue u npUBEACHUE B UCIIOJIHEHUE PEIICHUMN
WHOCTPAHHBIX CYJOB U MHOCTPAHHBIX apOUTPaKHBIX pPelIeHU

I'maBa 31 AIIK P® mnocssimeHa BompocaM NpHU3HAHMS W INPUBEACHHUS B HCIIOJHEHHE
pelIeHN WHOCTPaHHBIX CYIOB M apOuTpaxkel, a TakkKe TMpaBWIaM HCIOJHUTEIHHOTO
IIPOU3BOJCTBA C NHOCTPAHHBIM JIEMEHTOM.

WHocTpaHHble CyIbl - TOCYNApCTBEHHBIE OpraHbl, OCYIICCTBIIAIONIUE IYOJINYHYIO
CyJeOHYI0 BJIaCTh Ha TEPPUTOPUU UHOCTPAHHBIX TOCYIapCTB.

WHocTpanHble apOWTpaku - TpeTeHCKHe Cynabl, T.e. MOCTOSHHO JEHCTBYIOIIME WU
CO3/aHHBIC JUUIsl pACCMOTPEHMS KOHKPETHOTO Jiejla HErOCyAApCTBEHHBIE OpraHbl <26>.

<26> KommeHTapuii K ApOHUTpa)kHOMY TIpOLECCYyalbHOMY Kojekcy Poccuiickoit
®eneparun / I[on pex. a-pa opua. Hayk npod. I'.A. XKununa. M.: OOO "TK Benou", 2003.

B coorBerctBun co cr. 241 AIIK P® pemenuss CynoB HMHOCTPaHHBIX T'OCYJapCTB,
IOPUHATBIE HMHU 10 CIOpaM M UHBIM JieJaM, BO3HUKAIOIIUM TIPU  OCYLIECTBIECHUU
IpeANPUHUMATENIBCKON U MHOM SKOHOMHUYECKOM AesTeNbHOCTH (MHOCTPAHHBIE CY/Ibl), PELICHUS
TPETEUCKUX CYJOB M MEXAYHAapOIHBIX KOMMEPUECKHMX apOUTpaxkeil, NpUHATbIE HMHU Ha
TEPPUTOPUAX HHOCTPAHHBIX TOCYNAapCTB IO CIOpaM W MHBIM J€JIaM, BO3HMKAIOIIMM IIpH
OCYUIECTBJIEHUU TPEIIPUHUMATEIBCKOM U MHON 3KOHOMHUYECKON JESATENIbHOCTH (MHOCTPaHHbIE
apOUTpa)kHbIE PELICHNUs ), IPU3HAIOTCS U MPUBOJATCS B UcnonHeHue B Poccuiickoit denepanyn
apOUTPaKHBIMM CyJaMH, €CId NpHU3HAHHE M TPUBEJCHHE B HUCIOJHEHHE TAKUX peIICHUH
HPEIyCMOTPEHO MEXITyHApOJHBIM 10roBopoM PD u denepaibHbIM 3aKOHOM.

Cy1iecTByeT pasrpaHUYEHUE PEKUMOB MPU3HAHUS U IPUBEICHUS B UCIIOJHEHUE PEILICHUN
MHOCTPAaHHBIX CYJOB B 3aBHUCHMOCTH OT BHJA PELICHUS M COAEPKaHUS MEXIyHapOIHOIO
JI0rOBOpA.

B nOKTpHHE M 3aKOHOJATENIBCTBE PAa3IMYaAOTCS [Ba BUAA PEIICHUN - O NMPU3HAHHUU U O
npucyxneHuu. B otHomenun pemenuii o npuszHanuu ct. 10 Ykasza [Ipesuanyma BepxoBHoro
Cosera CCCP or 21 utons 1988 r. N 9131-XI "O npuznanuu n ucnosnnenuu B CCCP pemennii
WHOCTPAHHBIX CYJIOB U apoutpaxeit” <27> ycraHaBluBalla CIICIIMATIbHBIN OPSIOK MPUIAHUS UM



IOPUINYECKON Cuibl. JIpyrMM BapHaHTOM MOXET OBITh HCIIOJHEHHWE TaKOro pemieHus 0e3
CHeLMaNbHOM MpoLeIyphl B MOPsSAKE, IPEyCMOTPEHHOM ToM ke ctatbelt 10 Ykasa [Ipesuanyma
Bepxosnoro Cosera CCCP.

<27> CornacHo ct. 3 ®enepansHoro 3akoHa "O BBenenuu B AeiictBue AIIK PO" nanubli
VYka3 npumeHsieTcst B yactu, He mpotuBopedarieit AITK.

[IpaBoBbIE pEXMMBI MPU3HAHUSA WU MPUBENCHUS PEIICHUW O MPUCYKICHUM Pa3INYarOTCS
CIIETYFOIIMM 00pa3zoMm.

Bo-1niepBbIX, UCNOJIHEHHE DPEIICHHMS] WHOCTPAHHOIO CyJa KaK BBIHECEHHOTO POCCHUHCKHM
cyaoM 0e3 Kakux-JIMOO OroBOpOK. Takoil HAallMOHAJIBHBINA PEXHM HCIIOJHEHHS B HACTOSIIEM
npexycMmotper Cormamenuem mexay Poccuiickoit @enepanueit u Pecnybnukoir benapyck o
MOPSIKE B3aMMHOTO MCIIONHEHUS CYJEOHBIX aKTOB apOUTPaKHBIX Cya0B PD U X0351CTBEHHBIX
cynoB PecnyOnmuku benmapych, patudunupoBanubiM Poccueit 11 wmrons 2002 r. N 90-@3, a
Benapyceto - 13 mrons 2002 r. N 109-3. Cornacuo cr. 1 nannoro CornarieHus cyneOHbIe aKTh
KOMIIETEHTHBIX CYZIOB HE HY>K/IAIOTCS B CIIELMAIIBHON NPOLEype MPU3HAHKS U UCIIOJIHSIOTCS B
TAaKOM K€ TOpSAIKE, YTO M CyJAeOHble aKThl CyJOB CBOEr0 TroCyAapcTBa Ha OCHOBAaHHUH
WCIIOJIHUTEIIbHBIX JOKYMEHTOB CYJOB, MPHUHSBIIUX perieHue. VcmomHuTenbHble AOKYMEHTBI
MOJANKCHIBAIOTCS CY/IbEH, CKPEIUIAIOTCS MeYaThio, MPEACTABISIOTCS Ha PYCCKOM SI3BIKE U HE
TPEOYIOT JIeTaIH3all1H.

Bo-BTOpBIX, HCIIONIHEHUE PEUICHHs] HHOCTPAHHOTO Cy/Aa MpH 00JerYeHHON MpPOIEaype ero
IPOBEPKU, IO XOAATalCTBY 3aMHTEPECOBAHHOM CTOPOHBI, C HCCIIEJOBAHMEM BO3MOXKHBIX
BO3paXXEHUMN NOKHHMKA. Takoil MOpSIOK yCTAaHOBJIEH, B YaCTHOCTH, CoriamieHueM O MOpsiaKe
paspelieHus CropoB, CBSI3aHHBIX C OCYIIECTBJICHHEM X03sicTBeHHOU aesTenbHocTH (Kues, 20
mapra 1992 r.) mexay rocyaapcrsamu CHI', moanucaBmmmu ero.

B-Tperbux, oOpalieHue B Cya TrocyAapcTBa IO MECTY HMCIOJIHEHHUS C XOAAaTaliCTBOM O
NPUHYIUTEIBHOM HCIIOJIHEHUU B PaMKax ONpPENEJIEHHON MpaBOBOM MpOLEAYyphbl, B KOTOPOMH
paccmaTpuBaeTCsi Kak 3asBJICHHE B3bICKATENS, TaK M BO3PaKEHUS JOJDKHUKA, MOITY4YUBIICH
Ha3BaHUE DK3EKBaTyphl (execuature). /laHHas mpoleqypa NMPUMEHSETCS B OTHOIICHUSX MEXIY
roCyIapCTBaMH, KOTOpBIE, KaK IMPaBUIIO, HE CBA3aHBI OOIIUM SKOHOMHUYECKUM MPOCTPAHCTBOM H
UMEIOT CYIIECTBEHHBIE pa3IMudsg B COACPKAHWU MPABOBBIX CHUCTEM. Takoll MOPAIOK
YCTaHOBJIEH, HAlpUMEp, MHOTUMHU JBYCTOPOHHUMH JIOTOBOpAMHU HallI€il CTpaHbl O MpPaBOBOM
MOMOIIM U TPABOBBIX OTHOMIICHHUSX C JPYTUMH TrocyAapcTBamu (Hampumep, ¢ Hrammeil u
Ucnanwueii).

B-ueTBepThIX, MOXHO BBIACIHUTH €II€ OAWH TMOPSAOK NPHU3HAHUSA U HUCIOJIHEHUS
MHOCTPAaHHBIX DEUICHWH, WMesi B BUAY CIEHUPHUKY 0co00Oro BHAA pEHICHHH, OOpaImieHHBIX
NpOTUB TocyAapcTBa. Peub UAET O peleHUsAX HEKOTOPbIX MEXKIYHAPOAHBIX CYJOB,
00pa30BaHHBIX U JICUCTBYIOIINX HA OCHOBE MEXIYHAPOJIHBIX COTJIAIICHUA U JOTOBOPOB <28>.

<28> ApOutpaxsbsii mporecc: YueOuuk / Ilom pen. mpod. B.B. Spkosa. 3-¢ m3nm.,
nepepab. u gon. M.: Bonrepc Kiysep, 2006.

15.2. 3asBneHue o NpU3HaHUM U MIPUBEIECHUH B HCIIOJTHEHUE
peLIeHNs] THOCTPAHHOTO Cy1a
U MHOCTPAHHOT'O apOUTPaKHOTO peIIeHUs

Bonpockl mpu3HaHUS M TPUBEICHHS B HCIIOJHEHUE PEIICHHS WHOCTPAHHOTO Cyla W
WHOCTPAHHOTO apOUTPaKHOTO PEIICHUS Pa3pemIaloTcsi apOUTPaKHBIM CYIOM I10 3asBIICHUIO
CTOPOHBI B CIIOpPE, PACCMOTPCHHOM WHOCTPAHHBIM CYJIOM, WJIH CTOPOHBI TPETEHCKOTrO
pazbuparenbCcTBa.

3asiBIeHHE TIOJJAeTCsl CTOPOHOM B CHOPE, B MOJIB3y KOTOPOM COCTOSIIOCH pPElIeHUe (Janee -
B3BICKATENh), B apOUTPaKHBIN Ccyn1 cyObekTa PO 1o MecTy HaxO0XKIESHUS WM MECTY JKUTEIhCTBA



JOJKHHMKA JM00, €CJIM MECTO HaXOXJIECHUS WM MECTO >KUTEIbCTBA JOJDKHHMKA HEU3BECTHO, MO
MECTy HaXO0XJI€HHUsI UMYILECTBA JJOKHUKA.

3asiBIeHHE MOJAETCs B MUCbMEHHOM (PopMe U JTOJKHO OBITh MOJAMUCAHO B3bICKATEIEM WIIN
ero npenctasuteneM. AIIK P® B cratbe 242 yctaHaBiuBaeT TpeOOBaHHs K 3asBICHUSIM O
OpU3HAHUM U TNPHUBEJCHUU B HUCIOJHEHHE pEIICHWS WHOCTPAHHOTO CyAa W HHOCTPaHHOI'O
apOUTPa)KHOTO PELICHUs U TOKYMEHTaM, IPUIaraeMbIM K YKa3aHHBIM 3asBJICHUSM.

B 3asBneHnn HOIKHBI OBITH yKa3aHbI:

- HAUMEHOBaHMe apOUTPAKHOTO Cy/1a, B KOTOPBIN MOAAETCS 3asBICHUE;

- HAUMEHOBAHNE M MECTO HAXOKJIEHHUSI HHOCTPAHHOTO CyJla TUOO HaUMEHOBaHHUE U COCTaB
TpeTeiCKOro cy1a UM MEXIyHapOAHOTO KOMMEPUYECKOro apOUTpaka, MECTO €ro HaXOX/IEHUS;

- HAUMEHOBAaHHE B3bICKATENIs, €0 MECTO HAXO0XKJICHUS WJIK MECTO KHUTEIbCTBA;

- HAUMEHOBaHME JO0JKHUKA, €T0 MECTO HAX0XKJICHHS WIM MECTO JKUTEIbCTBA;

- CBEJICHUS O PEIICHIH WHOCTPAHHOTO CyJIa HJIM 00 HHOCTPAHHOM apOUTPaKHOM peIICHUH,
0 MIPU3HAHUU U IPUBEJICHUN B HCIIOJIHEHHE KOTOPBIX XOAATalCTBYET B3bICKATEIb;

- XOJATalCTBO B3bICKATENsl O MPU3HAHWM W TPUBEACHUM B HCIOJHEHUE pELICHUS
MHOCTPAHHOT'O CyJla WM HHOCTPAHHOT'O apOUTPasKHOTO PELICHHUS;

- IEpEeYEHb MPUIIAraeMbIX JOKYMEHTOB.

K 3asgBneHuIo o MpuU3HAHUU U MPHUBEICHUM B UCIOJHEHUE PELIEHHUs MHOCTPAHHOIO CyJa
IPUIAraroTCs:

- YAOCTOBEpEHHas Ha/UIekKalluM oOpa3oM KOMMs pelleHUs HHOCTPAHHOIO CyJa WU
MHOCTPAHHOI'O apOMTPAXKHOIO PEIICHUs, O NMPU3HAHUU U MPUBEIACHUM B HCIIOJHEHUE KOTOPBIX
XOJIaTaliCTBYET B3bICKATEIb;

- IOKYMEHT, YJIOCTOBEPEHHBIH HaJIe)KalIMM 00pa3oM U TOATBEPKIAIOIINN BCTYIUICHHE
pelIeHrsT MHOCTPAHHOIO Cyla B 3aKOHHYIO CHIIy, €CIIM 3TO HE YKa3aHO B TEKCTE€ CaMoOro
pelieHus;

- IOKyMEHT, y/IOCTOBEPEHHbII HaJJeKaIUM 00pa3oM U MOJATBEPHKAAIOLINMA, YTO JTOJIKHUK
ObUT CBOEBPEMEHHO U B HajjIexkalel opme U3BelieH o pa3dupaTeabCTBe Jieia B MHOCTPAaHHOM
Cyle, O IpPHU3HAHUU U TIPUBEACHUU B HCIOJIHEHUE pEIIEHUs KOTOpPOro XOJaTaicTByeT
B3bICKATENb;

- JIOBEPEHHOCTh WJIM HWHOM JOKYMEHT, YIOCTOBEPEHHBbIE HaJUIekKalluM o00pa3oM MU
HOJTBEPKIAIOIINE TTOTHOMOYHS JIUIA, TIOJAMMCABIIETO 3asBICHUE B apOUTPaKHBIN CY/I;

- IOKYMEHT, [TOJITBEPXAAIOLINIA HallpaBIeHNUE JOJKHUKY KOIUH 3asIBJICHUS O IPU3HAHUU U
IPUBEIECHUH B UCTIIOJHEHHUE PEIIECHUSI HHOCTPAHHOIO CYy/1a;

- 3aBEPEHHBIN HaJJIeKalIUM 00pa3oM MEpEeBOJl BBIIIE YKa3aHHBIX JOKYMEHTOB Ha PYCCKHI
SI3BIK.

K 3asBieHuIo0 o MpU3HAHUU U MPUBEJCHUM B UCIOJIHEHHE MHOCTPAHHOIO apOUTPa)kKHOTO
peleHus, eCiu MEXXIyHapoIHbIM A0roBopoM Pocculickon denepanuu He IpeLyCMOTPEHO UHOE,
HPUIAratoTCs:

- HaJJIeXaluM o0pa3oM 3aBEpPEHHOE MOMJIUHHOE WHOCTPAHHOE apOUTPa)KHOE pellieHHue
WIN €r0 HaJJIeXaluM o0pa3oM 3aBepeHHast KOIus;

- TIOAJTMHHOE COTJIAIIEHUE O TPETEHCKOM pa30oMpaTeIbCTBE UM €ro HaUIeKALIM 00pa3oM
3aBEpPEHHAas KOMHUS;

- HaAJIeKaMM o0pa3oM 3aBEpEHHBIN MEPeBO/] HA PYCCKHUH A3BIK JOKYMEHTOB.

K  3agBneHusM  mpuiaraercd — TakkKe — JOKYMEHT,  IOATBEPXKIAIOIIMN  YyILIaTy
TOCYJJapCTBEHHON MOLUIMHBI B TMOPSAKE M B pa3Mepe, KOTOpBIE YCTaHOBIEHBI (peaepanbHBIM
3aKOHOM JUIsl YIIJIaThl FOCYIapCTBEHHOM MOIUIMHBI IPU MOAa4Ye B apOUTPaKHBIN Cy[ 3asBICHUS
O BbIJIaY€ HCIIOJHUTENBHOIO JINCTA HA NPUHYAUTENBHOE HCIIOJIHEHUE PELICHMs] TPETEHCKOIo
cyna.

15.3. Tlopsimok paccMOTPEHHUS 3asIBJICHUSI O PU3HAHUH
U MPUBCICHUHU B UCIIOJIHCHUC PCIICHUS MHOCTPAHHOT'O Cy1a
¥ MTHOCTPAHHOTO apOUTPaXKHOTO pPelleHus



3asBI€HHE paccMaTpUBAETCS B CyAeOHOM 3acellaHuu Cynbed eIMHOJIMYHO B CPOK, HE
MIPEBBIMIAIOIINI MECSIa CO THS €r0 MOCTYIUICHHS B apOUTPakKHBIN CYJ, C BBI30BOM CTOPOH.

HesiBka nuil, yyacTBYIOIIMX B JIeJie, W3BEIICHHBIX HaJIekKallluM 00pa3oM O BPEMEHHU U
MecTe CyeOHOT0 3aceanusl, He SBISIETCS MPETSITCTBUEM JUTsl PACCMOTPEHHS JIeTia.

ApOuTpaxkHblii cya B CyAeOHOM 3aceJaHMM YCTAaHABIMBACT HAIMYUE WIH OTCYyTCTBHE
OCHOBAHUM ISl TIPU3HAHMS W TIPUBEICHUS B KCIOJHEHHE PEUICHUsS HHOCTPAHHOTO Ccyla U
WHOCTPAHHOTO  apOUTPaKHOTO  PEIIeHHs, TIyTEeM HCCIEAOBAaHUSA NPEICTABICHHBIX B
apOUTpaXXHBIN CyJ JOKA3aTeIhCTB, 000CHOBAHUS 3asBJICHHBIX TPEOOBAaHUHN U BO3PAKCHUIA.

[Ipu paccmoTpeHuu [ena apOUTPaKHBIM CyJ] HE BIpaBe IEepecMaTpHUBATh pEIICHUE
MHOCTPAHHOI'O Cy/ia MO CYILECTBY.

15.4. OcHoBaHus OTKa3a B IPU3HAHUU U NTPUBEACHUN
B MCIIOJTHEHHUE PELICHUS] HHOCTPAHHOTO CyJa
¥ HHOCTPAHHOTO apOUTPaKHOTO PEIICHUS

ApOUTpaXHBIH CyJl OTKa3bIBaeT B NPWU3HAHUHM W TIPUBEJCHUU B HCIIOJHEHUE PEIICHUS
MHOCTPAHHOI'O CyJia MOJHOCTBIO WM B 4aCcTH, coryiacHo cT. 244 AIIK P®, B cinyuae, ecnu:

- peleHue o 3aKOHy TOCyAapcTBa, Ha TEPPUTOPUU KOTOPOIO OHO MPUHATO, HE BCTYIIMIIO B
3aKOHHYIO CUILY;

- CTOpPOHA, MPOTUB KOTOPOM NMPHUHATO pelIeHHe, He Oblla CBOEBPEMEHHO M HaJJIEKAIUM
00pa3oM H3BelIeHa O BPEMEHHU U MECTe PACCMOTPEHUS Aejia UM 10 IPYTUM IpUYMHAM HE MOIJIa
NPEJICTaBUTh B CyJl CBOU OOBSCHEHUS;

- paccMOTpeHHE Jejla B COOTBETCTBUM C MEXKIYHAapOAHBIM Jorosopom P® wumm
dbenepabHBIM 3aKOHOM OTHOCHUTCS K UCKIIFOUUTEIILHOW KOMITETeHIINH cy/ia B PD;

- IMEETCs BCTyIUBIIIEE B 3aKOHHYIO CWITy pelieHue cyaa B PO, npunsaTOE 110 Ciopy Mexay
TEMHU K€ JUIAMH, O TOM K€ IIPEIMETE U 110 TEM KE OCHOBAHUSM;

- Ha paccMOTpeHnu cyaa B PO HaxoauTcs €0 Mo CIopy MEXIy TEMH XKE JTUIAMH, O TOM
XKe TpeIMeTe U IO TeM e OCHOBAHHUAM, IPOU3BOJICTBO IO KOTOPOMY BO30YXKIEHO [0
BO30Yy>KJIeHHsI POU3BOACTBA IO /1€y B MHOCTPAHHOM cyje, Win ¢yl B P® nepBbIM NpUHSIT K
CBOEMY NPOM3BOJACTBY 3asBJIECHHUE IO CIIOPY MEXIY TEMH K€ JIMLAMH, O TOM XK€ IIPEIMETE U IO
TEM 7K€ OCHOBAHUSIM;

- UCTEK CPOK JaBHOCTH INPHUBEACHMS PELIEHUS MHOCTPAHHOIO CyAa K INPUHYIAUTEILHOMY
UCIIOJIHEHHIO U 3TOT CPOK HE BOCCTAHOBJIEH apOUTPaKHBIM CYJIOM;

- WCIOJHEHUE PELICHUS MHOCTPAHHOTO CyJa MPOTHUBOPEUMIIO Obl IMyOJMYHOMY MOPSIKY
PO®.

EnuHoro nopsiaka npu3HaHUs ¥ NPUBEJIECHUS B UCIOJHEHUE PELIEHU MHOCTPAaHHBIX CY/I0B
B HAcCTOsILEee BpeMs HET. Takoi NOpsAIOK ONPEAEIAeTCs B 3aBUCUMOCTH OT TOTO, KAKOB YPOBEHb
IPaBOBOI'O U SKOHOMHUYECKOT0 COTpyaHudecTBa PD ¢ Toil 1mbo mHOW cTpaHoil MO0 Tpymmon
CTpaH, a TaKXkKe KaKoBa CTENEeHb OJIM30CTH MIPABOBBIX CUCTEM T'OCYIAPCTB, KAKUe yCIOBHs ObUIN
COYTEHBI CTOPOHAMHU JIOTOBOpPA O0JIee MPEANOUYTUTEIFHBIMU H T.JI.

15.5. Onpenenenue apOUTPaxxHOTO CyAa MO AeNy O MPU3HAHUU
¥ IPUBEACHUH B MCIIOJTHEHUE PEUICHUS] HHOCTPAHHOTO Cy/a
¥ MHOCTPAHHOTO apOUTPaKHOTO pEeIICHUS

CornacHo cratbe 245 AIIK P®, no pe3yiapTaTamMm paccCMOTPEHUS 3asBJICHUS O IPU3HAHUU U
NPUBEICHUU B HCIOJHEHHE DEIIEHUS MHOCTPAHHOTO CyJa M HHOCTPAHHOTO apOUTPaKHOTO
pemeHust apOUTPaxHbBII CyJ BBIHOCUT ONpEAeieHHE MO MpaBUiIaM, YCTAaHOBJICHHBIM B Ti. 20
AIIK P® pgms mpuHsTHs penieHUs. ApOWUTpakHBIA CyJl BOpaBe JUOO YIOBICTBOPUTH
COOTBETCTBYIOIIEE 3asiBIIEHHE, JIMOO OTKa3aTh B €ro YJIOBICTBOPEHHH, IOCKOJBKY, Kak
O0TMEYaJIOCh, OH HE BIpPaBe MepecMaTpPUBATh €T0 M0 CYLIECTBY.



HToroBslil mponieccyaabHblil JOKYMEHT PACCMOTPEHMS 3asBJICHUS - ONIPEACIICHUE - JOJIKEH
COJZIEpIKaTh:

- HAUMEHOBAHNE M MECTO HAXOKJIEHHUSI HHOCTPAHHOTO CyJla TUOO HaUMEHOBaHHUE U COCTaB
TpeTeiCKOoro cyja UM MEXIyHapOAHOTO KOMMEPUYECKOro apOUTpaka, MPUHSBILUX PELICHUE;

- HAMMEHOBAHUS B3BICKATENS U TOJKHUKA;

- CBEJICHUS O PEIlIeHHH HHOCTPAHHOTO CyJla MJIM 00 MHOCTPAaHHOM apOUTpPaXKHOM peIICHUH,
O NMPU3HAHUU U IPUBEACHUH B UCIIOJIHEHHE KOTOPOr0 XOAATalCTBOBAJ B3bICKATEIIb;

- YKa3aHue Ha [IPU3HAHUE U NIPUBEJICHUE B MCIIOJIHEHNUE PEIICHNUs MHOCTPAHHOTO Cy/la UIIU
MHOCTPAaHHOI'O apOUTPa)KHOTO peuleHus JubO Ha OTKa3 B NPU3HAHMM U NPUBEIECHUU B
UCIIOJIHEHUE PEIeHHsI HHOCTPAHHOTO CYJIa MJIM HHOCTPAHHOTO apOUTPAKHOTO PEILIeHHS.

Omnpenenenre O NMPU3HAHWU U NPUBEJIEHUU B UCIOJHEHHE PELIEHUS MHOCTPAHHOTO CyJa
WIA WHOCTPAHHOTO apOUTPaXHOTO PELICHHS MOXKET ObITh 00XKaJOBaHO B apOMTPaKHBIH Cya
KACCAIlIMOHHON MHCTAaHLIMH B TEUYEHUE MECALA CO JHS BBIHECEHUS ONPEICICHUS.

15.6. IlpunyauTenbHOE UCTIOTHEHUE PEIICHUS HHOCTPAHHOTO Cy/la
WJIM UHOCTPAHHOTO apOUTPAKHOTO PeLICHUS

[IpuHyuTeNnbHOE WCHOMHEHHE pEIIeHUS HWHOCTPAHHOTO CyAa WIA HWHOCTPAHHOTO
ap6I/ITpa)KHOFO peHIGHI/Iﬂ HpOI/ISBOI[I/ITCﬂ Ha OCHOBAHHMM HCIIOJTHUTCIBHOI'O JIHKCTA, BbIIaBA€MOI'O
apOUTpaKHBIM CYJIOM, BBIHECUINM OTpejelieHne, B mopsake, npeaxycmorpenHom AIIK PO u
®denepanbHBIM 3aKOHOM 00 UCTIOTHUTEIHFHOM MPOU3BOJICTBE.

Pemennie MHOCTpaHHOTO CyJa WM WHOCTPaHHOE apOUTPa)KHOE pEIICHHEe MOXKET OBITh
HpeI[’I)SIBJ'IeHO K HpI/IHYILI/ITe.HLHOMy HUCIIOJIHCHUIO B CpOK, HEC HpCBI)IHIaIOHII/Iﬁ TpGX JICT CO OHSA
BCTYIUICHUSI €r0 B 3aKOHHYIO CHiy. B ciywyae mpomycka yKa3aHHOTO CpOKa OH MOKET OBITh
BOCCTaHOBJICH apOUTPaKHBIM CYJIOM I10 XOJIaTalCTBY B3BICKATEIISI.

[Io cmpicny nHaHHOM HOPMBI 3TOT CpPOK BKJIIOYAEeT Kak BpeMs, HEOOXoIuMoe s
O6paH_[€HI/IH 34 UCITOJTHUTCJIBbHBIM JIMCTOM U IJIA paCCMOTpeHI/ISI ap61/ITpa)KHBIM CyI[OM 3asiBJICHUA
O TIPU3HAHWHM W TIPUBEJACHUHM B HCIIOJIHCHHE, TaK W BpeMs I OOpaImieHHsi B3BICKATENIS C
NOJYYCHHBIM HCIOJIHUTENBHBIM JHCTOM B CIIY)XOYy CyJIeOHBIX HPUCTABOB AJs BO30YKICHHUS
WCITOJTHUTEIILHOTO TIPOM3BOICTBA. HavalbHOW NMaToil MCYUCICHUS SBISICTCS JaTa BCTYILICHUS
COOTBETCTBYIOIIETO CyA€0HOTO aKTa B 3aKOHHYIO CHITY.

Pemenuss ”HOCTpaHHBIX CYJZIOB, a TaK)Ke MHOCTPAHHBIE apOUTPa)KHBIC PEIICHHs, KOTOPhIE
M0 CBOEMY XapakTepy He TPeOYIOT MPUHYIUTEIBHOTO UCTIOTHEHUS (pEHICHUs O MPU3HAHKH), B
pe3yibTaTe pacCMOTPEHHs apOUTPaXKHBIM CYyJOM COOTBETCTBYIOIIETO 3asBJICHUS MPUOOPETAIOT
Ha Tepputopur PD ropuanyeckyro CUIy M MPHU3HAIOTCA 0€3 COBEpIICHUS KaKUX-THOO HHBIX
JNIEUCTBUIA.

I'maBa 16. OCOBEHHOCTHU PACCMOTPEHUA JEJ C YHACTHEM
NHOCTPAHHBIX JIMIY

16.1. TTonsitue nHOCTpaHHBIX JHLl. Onpenenenue apouTpaX KHbIM
CyJIOM IIPaBOBOI'0 CTATyCa MHOCTPAHHBIX JIMII.
[IponeccyanpHble MpaBa HHOCTPaHHBIX JUL. CyeOHBI UMMYHHUTET

[TonsiTre "wHOCTpaHHBIE NUIA" - KOMIUIEKCHAs KAaTErOpHs, BKIIOYAIOMIAasl B ceOs JIHIIL,
MMEIOIIMX pa3iuuHbli mpaBoBoil cratryc. K HazBannoi rpymnmne crt. 247 AIIK P® 2002 r.
OTHOCUT MHOCTPAHHBIC OpPraHU3alMH, MEXIYHAPOJHbIC OpraHU3AlMK, HHOCTPAHHBIX TPaXKIaH,
a1 6€3 TpaKIaHCTBA, OCYIIECTBISIOMNUX MTPEANPUHUMATEIBCKYIO TSI TEIIBHOCTb.

"...IHOCTpaHHBI TpaxgaHUH - (U3MYECKOe JHI0, HE SBISAIONMICECS TPaXKTAHUHOM
Poccuiickoit denepaninun ¥ HUMEIOIIEE JOKA3aTeNbCTBA HAIWYHS TpakaaHCTBa (TOIAHCTBA)
MHOCTPAHHOIO roCcy1apcTBa..." <29>.



<29> ®enepanbublii 3akoH oT 25 utonsg 2002 r. N 115-®3 "O npaBoBOM MOJI0KEHUU
MHOCTPaHHBIX TpaxaaHd B Poccuiickoit @enepanun".

To ects »TO nMIA, KOTOpble BPEMEHHO HAXOHSATCS HAa TEPPUTOPUU TOCYyAApCTBa
NpeObIBAHMS U UMEIOT JOKYMEHTHI O MPUHAJIC)KHOCTH K TPAXIAHCTBY JIPYTrOro TOCYAapCTBa.
OHM HE MNpeTeHAYIT Ha BECh KOMIUIEKC COLMAJIbHO-3KOHOMHMYECKMX IpaB M IOJIy4YEHUE
TPaKIaHCTBA.

"...lHOCTpaHHbIE NUIA - IOPUIWYECKUE JIUIA U OpraHU3al[My B WHOW OpraHU3allMOHHO-
MpaBoBOM (¢opMe, TpakIaHCKas MPABOCIIOCOOHOCTh KOTOPBIX OIPEACTSeTCS IO TIPaBy
WHOCTPAHHOTO TOCYJapCTBa, B KOTOPOM OHHU YUPEXKIEHBI, (U3NYECKUE JHIA, TpakJaHCKas
MPABOCIIOCOOHOCTh W TPaXKIAHCKas JeecliOCOOHOCTh KOTOPBIX OMPEICISIOTCS 10 TIPaBy
WHOCTPAHHOT'O TOCYJapcTBa, rpakJaHaMH KOTOPOTO OHHU SIBISIFOTCS, W JMIa 0e3 Ipa)KAaHCTBa,
rpakIaHCKas J1eeCIOCOOHOCTh KOTOPBIX OMPEESETCs M0 IpaBy WHOCTPAHHOTO TOCYIapCcTBa, B
KOTOPOM JaHHBIE JIMLIa UMEIOT OCTOSIHHOE MECTO JKUTEIbCTBA..." <30>.

<30> denepanbubliii 3ak0H OT 18 utonsg 1999 r. N 183-03 "O06 sxcropTHOM KOHTpoie".

ApOuTpakHBI TporecCyanbHbI Kogekc P® He packpeiBaeT MOHATHS "WHOCTpaHHBIC
opranmzanuu”. K HUM OTHOCATCS yupexJACHHbIE 3a TpPaHULEH KOMMEpYECKHEe U
HEKOMMEpPUYECKHE OpraHu3aluy, 00JIaJalolue CTaTycoOM KpHanYecKoro Jnua. MHocTpaHHBIMU
OpraHM3alMsIMH MOXKHO TaK)X€ CUUTaTh HHBIE KOPIOpaTHBHBIE O0Opa30BaHUs, JIETUTUMHO
(YHKIMOHMpPYIOUIHE B XO3SHCTBEHHOM 00OpOTE€ CBOMX TOCYIapCTB, HO (hOpManbHO He
o0Jaiaronye cTaTycoM I0PUANYECKOTO JINIIA.

Vkazauubii B crathe 247 AIIK P® mnepedeHb HWHOCTpaHHBIX JHI] - YYaCTHUKOB
apOUTPaKHOTO Tpollecca HE SBISETCS HCYepIbIBarOmMM. VMU Takxke MOTyT ObITh: JH000€
MHOCTPaHHOE rOCyAapCTBO - PU HAIMYUU onpezeneHHbIX ycnoBuil (ct. 251 AIIK P®), a takxke
WHOCTpaHHbIE TpakJaHe U Jula 0e3 TrpakgaHcTBa (amaTpuibl), HE OCYIIECTBISIOIINE
NPEIIPUHUMATEIbCKYIO0 JACSITEIBHOCTh - MO JieJdaM MCKJIIOUMTENbHOM  (CHelHaIbHON)
MOJIBEIOMCTBEHHOCTH apOUTpakHbIX cyaoB PO (ct. 33 AIIK PO).

B coorBerctBun ¢ u. 3 cr. 254 AIIK P® mnpaBoBoil cTaryc HHOCTpPaHHBIX JIWIL
ONpeNEeNsieTCs Ha OCHOBAHMM JOKA3aTENbCTB, MOATBEPKIAIOIIUX HX IOPUAUYECKUN CTaTyC U
MPAaBO Ha OCYILUECTBJICHUE MPEANPUHUMATEIIBCKOM M MHOM SKOHOMHYECKOW AEATEIbHOCTH. B
Poccun mo oOuiemy mpaBuily JIUYHBIM 3aKOHOM (DU3MYECKOTO JIMIA CUUTACTCS MPaBO CTPaHBI,
rpaXXAaHCTBO KOTOpod 3710 juuo wumeer (m. 1 cr. 1195 I'K P®), a nauuHbIM 3aKOHOM
IOPUMYECKOTO JIMIIA - TPAaBO CTpaHbl, IJIe YUpexkaeHo ropuaudeckoe nuio (m. 1 cr. 1202 I'K
P®). Hapsay c oOmumu npaBuiamMu €CTh LENBIA Psii APYTUX TOJIOKEHUH, ONpEAEsSIonX B
3aBUCHUMOCTH OT (DaKTHMUYECKOM CUTyalluu OCOOCHHOCTH TpaBa, MOJUICkKAIIETO TPUMEHEHHUIO TpU
OTIpEIETICHUH TIPABOBOTO TOJIOKEHHUS JIUII B TpakAaHCKOM 00opoTte (cm. ri1. 67 'K PD).

B oTHomIEHUSX ¢ MHOCTPAHHBIM 3JIEMEHTOM POCCHMCKHUI apOUTpaKHBIA CyA B CyIeOHOM
Ipouecce JUisl ONpPENENIeHUs CTaTyca HHOCTPAHHOTO JIMIAa B JIIOOOM Cily4yae NPUMEHSET U
UCIIOJIb3YET MHOCTPAHHOE NpaBo, Ucxoas kak u3 'K PD, Tak u u3 MexayHapOoAHBIX JOTOBOPOB.
B uwactHocTH, cornacHo cT. 23 MUHCKOM KOHBEHIIMH JI€€CTIOCOOHOCTh (DU3UYECKOTO JIHIlA
ONpEeNENsAeTCs 3aKOHOAATEIbCTBOM JOTOBAPUBAIOIICHCS CTOPOHBI, TPAXKIAHWHOM KOTOPOU
ABJISIETCS 3TO JIMLIO, AEECIIOCOOHOCTD Jinlia 0e3 TpakIaHCTBA ONpPEENIeTCs 0 MpaBy CTPaHbI, B
KOTOPOH OH MMEET MOCTOSHHOE MECTO KHUTEIbCTBA, a MPABOCIIOCOOHOCTh IOPUANYECKOTO JIULIA
OTpeIeNAeTCsl 3aKOHOAATEIbCTBOM IOCYJapcTBa, MO 3aKOHAM KOTOPOI'O0 OHO OBbUIO YUYPEKIECHO.
Otu ke TpebdoBaHus pacnpocTpaHstorcs mo ct. 40 MUHCKOM KOHBEHIIMU U HA TOBEPEHHOCTH IS
NPEICTaBUTENILCTBA B Cy/Ie, TIOCKOJIBKY ()OpMa M CPOK JIEHCTBHS JOBEPEHHOCTH OTIPENENISIOTCS
M0 3aKOHOJATENbCTBY JOTOBAapPUBAIOIICHUCS CTOPOHBI, HAa TEPPUTOPUU KOTOPOMl BbIJaHA
JIOBEPEHHOCTb.

Kuesckoe cormamenue B cratbe 11 Takke peryiumpyer BONPOCHI ONpEIEIeHUsl craryca
IOPUANYECKUX JIUI U IPEIPUHUMATENEN - B COOTBETCTBUH C 3aKOHOJATENLCTBOM TOCYIapCTBA -



yuactHuka CHI', Ha TeppuUTOpUU KOTOPOTO YUPEKIEHO FOPUINYECKOE JIUIO0, 3apEeruCTPUPOBaH
IpeIIPUHUMATED.

[IpakTHuecku IOpUANYECKUNA CTaTyC MHOCTPAHHOTO JIMIA MOATBEPMKAAETCS BBIMUCKON U3
TOPrOBOrO peecTpa CTPaHbl MPOMCXOXKIEHUS WIM JIPYroro 3KBUBAJICHTHOIO JOKAa3aTENIbCTBA
IOPUAMYECKOTO CTaTyca MHOCTPAHHOT'O JIMIAa B COOTBETCTBUM C 3aKOHOAATEIBLCTBOM CTPAHBI €r0
MECTOHAXO0XACHHUS, IPAaXIaHCTBA WIH ITIOCTOSHHOTO MECTOXKUTEIILCTBA.

TpeboBaHus K NOKyMEHTaM, MOATBEPKAAIOIIMM CTaTyC WHOCTPAHHBIX JIUI[, 3aBUCAT OT
TOro, HeoOXoAMMa JM s HUX Jeranu3auus. Eciu COOTBETCTBYIOIIMM MEXTYyHAapOAHBIM
JIOTOBOPOM HaIllel CTpaHbl HE MPEeIyCMOTPEHA JIeTaln3alus, TO JOKYMEHThl MPUHUMAIOTCS Ha
YCIIOBHSX, YCTAaHOBJICHHBIX JJaHHBIM JJOTOBOPOM, JINOO Ha ycnoBusx ['aarckoil konseHuuu 1961
T., OTMEHSIOIIEH TpeOOBaHHE JIETATU3AI[H HHOCTPAHHBIX O(QHUIMATIBHBIX JOKYMEHTOB.

[IpoueccyanpHble TpaBa MHOCTPAHHBIX JIMIL

CornacHo cratbe 254 AIIK P® wunHOCTpaHHblEe JUIA MOJB3YIOTCS MPOLECCYaTbHBIMU
IpaBaMU M HECYT INpoLeccyalbHble 0053aHHOCTH HapaBHE C POCCUHCKUMM OpPraHU3aLUsAMHU U
rpaxaaHaMu. [IporeccyanbHble JbIOTHl NMPEAOCTABISIOTCS HWHOCTPAHHBIM JIMLAM, €CIM OHHU
IIPEyCMOTPEHBl MEKIYHAapOIHbIM JoroBopoM P®. IHocTpaHHBIE MIIA HMEKOT IIPaBO
oOpaiatecsi B apouTpaxusle cynpl B PO 1o npaBuiam moJBeJOMCTBEHHOCTH M MOJCYJIHOCTH,
yctaHoBiaeHHbIM AIIK P®, nns 3ammrhl CBOMX HapylIEHHBIX WJINM OCHAapUBAcMbIX IIpaB U
3aKOHHBIX MHTEPECOB B cdepe MpeanpuHUMATEIbCKON U MHOH SKOHOMHUYECKOW NESTEITHHOCTH.
WNHocTpaHHblE JMIA, YYAaCTBYIOIIME B Jeje, AOJDKHBI IPEICTaBUTh B apOUTPaXHBIH Cyn
JI0Ka3aTeNIbCTBA, MOJATBEPKIAIONINE WX IOPUIMYECKHI CTaTyc W IpaBO Ha OCYILIECTBIECHHE
IPEIIPUHUMATEIBCKOM U MHOM SKOHOMHYECKOHN IeATeNnbHOCTH. B ciyuae HempencTaBiieHUs
TaKUX J0Ka3aTeIbCTB apOUTPAKHBIN Cy[l BIIpaBE HCTPEOOBATH MX 10 CBOSH MHUITUATHBE.

B yactu 1 crarbu 254 AIIK P® ycTaHOBIEHO MPaBUIO O PABHOM IIPAaBOBOM PEKUME IS
MHOCTPAHIIEB, JHI 0€3 TpakJaHCTBA, MHOCTPAHHBIX OpraHU3aluil ¥ Apyrux Jul. OHO MOITY4YHII0
Ha3BaHHE NPUHIMIA HAIIMOHAIBHOIO MPABOBOTO PEKMMA, BBITCKAIOUIETO M3 TAKOTO IPHHLHAIA
MEXIyHapOJAHOIO U HAllMOHAJIBHOT'O T'PaXKIaHCKOI'0 Mpoliecca, KaK IPUHLUII paBEeHCTBa. 1'oBops
0 MOpsAAKE MPEIbSIBICHUS UCKAa U OCOOEHHOCTSAX CyJONPOU3BOJACTBA C YYaCTUEM MHOCTPAHHBIX
JML, cIeAyeT TaKKe MCXOAWTh U3 MPaBUJl HALlMOHAJIBHOIO MpaBOBOro pexuma. Ilostomy peub
UJIET TOJIBKO O TeX IOJOXKEHUAX, KOTOPbIE MOTYT UMETh CIIEHU(HKY, CBA3aHHYIO, HApUMep, C
rapaHTUAMU BO3MEILEHHUS CyAEeOHBIX pacxo/0B, OCOOCHHOCTSAMHU YIUIATHl TOCYIapCTBEHHOM
HOLUIMHBI, IIOCKOJBKY UCTEL] - HHOCTPAHHOE JINLO - MOXET M HE UMETh CUeTa, UMYIECTBA Ha
TEPPUTOPUU CTPaHbl, B CBSI3M C YEM MOIYT BO3HMKHYTh COMHEHHMS B BO3MOYKHOCTSX
MHOCTPAHHOI'O JIMLA a/IeKBaTHO BO3MECTUTh IOTEPU APYTOoW CTOPOHBI Ha CyAEOHBIE M3AEPIKKH,
KOTOpbIE 3aTeM MOTYT OBITh IpPEIbSBICHBl K B3BICKAHUIO B 3aBUCHUMOCTH OT PpE3yJIbTaTOB
pPacCMOTpEHHUS JIena.

Ha wmHOCTpaHHBIX JIMI[ PacIpOCTPAHSIOTCS B TOJHOW Mepe IOJOXKEHUS apOUTpaKHON
IpOIECCyaTbHOM MPABOCIIOCOOHOCTH M 1€€CIIOCOOHOCTH, YCTAHOBJIEHHBIE ISl POCCUHCKUX JIUII.
[Ipu 3TOM npoueccyanbHbli CTaTyC HHOCTPAHHBIX JIULl OAMHAKOB KaK B MCKOBOM IIPOM3BOJCTBE,
TaK ¥ B HEMCKOBBIX IIPOM3BOJICTBAX apOUTPaKHOTO IpoIiecca.

MOXHO OTMETUTh, YTO TAKOW IMOAXOJ - O PAaBEHCTBE I'PAXAAHCKUX U IPOLECCyabHBIX
IIPAaB MHOCTPAHHBIX JII[ Ha OCHOBE B3aHMMHOCTH - pAacCIpOCTPaHEH B MAaTepUaJbHOM U
IIPOLIECCYaJIbHOM 3aKOHOJATEIbCTBE MHOIMX cTpaH, Hanpumep B cT. 4 'K I'penun, ct. 11 T'K
®panmuu. Bmecte ¢ Tem ero He cieayeT MOHMMaTh OyKBaJIbHO, IMOCKOJIBKY B KaKIIOH CTpaHe
JIOITYCK K CUCTeMe Cy1eOHOM U MHOM IOpUINYECKOM 3aIUTBHl MOXKET OBITh BECbMa CIIeU(pUYECH.

PaBeHCTBO IPaBOBBIX BO3MOXXHOCTEH NPOSIBISAETCS B PAaBHBIX BO3MOXKHOCTSAX IOCTyIA K
HAIlMOHAJIbHOMY MEXaHHU3MYy CyAEeOHOM 3aIluMThl Ha OJHMX TEX JK€ YCJIOBUSX BMeECTE C
rpaxkJJaHaMHi ¥ OpraHMU3aLUsAMHU JaHHOTO IroCy1apcTBa, KOTOPBIN (CyIeOHbIM MEXaHU3M) BMECTE
C T€M B KaXJOW CTpaHe MOXET ObIThb U SABISETCA BEChbMa Pa3NUYHbIM. Hampumep, Mo HOBBIM
npaBuiaMm 1. 6 AIIK P® u cr. 1 ®eaepanpHoro 3akoHa "OO agBOKATCKOW AESITEIBHOCTH U



anBokarype B Poccuiickoit denepanmu" yCTaHOBICHBI ONPEICTICHHBIC TPaBIIIa MPEACTaBICHUS
MHTEPECOB OpPTraHu3aliii B apOUTPaKHOM CyJE, 3aKITI0YAIOIINEecs B BOZMOXKHOCTH BEICHUS el
4cpe3 CBOM OpraHbl, JUI[, YIIOJHOMOYCHHBIX Ha BCACHUC [CJjIa (benepam)HHM 3aKOHOM, WHBIM
HOPMATHUBHBIM TPABOBBIM AaKTOM, YUYPEIUTENbHBIMU JOKYMEHTaMH, a TakKe COCTOSIIUX B
nirare, JIMOO 4epe3 aJBOKATOB. YCTAaHOBJIEHBI TAaKXKE€ OIpENEICHHbIC MpaBUiia MPEICTABICHUS
MHTEPECOB aJBOKAaTaMH WHOCTPAHHBIX rocyaapcTB B cynax P®. [loatomy mHOCTpaHHOE TUIIO,
BCTYTasi B apOUTPaKHBIN MPOIIECC B KAUECTBE YYACTHHKA, TOJDKHO COOTIOAATh 3TH TpaBHJIa.

Bpsin nu Takoi MOpsIOK MOKHO paccMaTpuBaTh Kak JAUCKPUMHUHAIUIO, TIOCKOIBKY pedb
UJIET YK€ O HEOOXOJMMOCTH COOIIIOJICHHS TPOIECCYaTbHOTO PEeTIaMeHTa, KOTOPIA OTIHYaeTCs
MHOT000pa3reM MpoLeayp U MPaBUil B KaXKIOM rOCy1apCTBe.

Petopcun

B cootBercTBum ¢ 4. 4 ct. 254 AIIK PO IIpaButensctBoM PO MoryT ObITh yCTaHOBIEHBI
OTBETHbIE OIPAaHUYEHHUS B OTHOIIEHWU MHOCTPAHHBIX JIMIl TE€X TOCYAApPCTB, B KOTOPBHIX BBEICHBI
OTPaHUYEHUS B OTHOILEHHM POCCHUICKMX oOpraHmzauuil u rpaxaaH P®, Tak Ha3bIBaeMble
peTopcun. 31ech NPOSABISAETCS TAaKOM MPUHIUI MEXAYHApPOIHOIO TPa)IaHCKOIo Mpolecca, Kak
B3aMMHOCTb. AHAQJIOTUYHOE I0JIOKEHHE OTPAKEHO MPUMEHHUTENBbHO K IPaXIaHCKOMY IpaBy B
cratbe 1194 I'K PO.

HpCI[CTaBI/ITeJ'II)CTBO HHOCTPAaHHBIX JINI]

JleiicTBHE HAIIMOHAIBHOIO pPeXUMa M0 OTHOIICHHUIO K MHOCTPAHHBIM JIMIaM IPeIoaraet
pacnpocTpaHEHUE Ha MHOCTPAHHBIX JIML BCEX MPaBUJI O MIPEACTABUTEILCTBE.

OnmHako ATO HE 03HAYAET, YTO TPEACTABUTEIHCTBO WHOCTPAHHBIX JIMII B apOUTPaKHOM
Mpolecce He UMEET HUKAKUX 0COOeHHOCTEeH. OHM KacaloTcsl Kak BOIPOCOB OMpEEICHUs Kpyra
JIML, MOTYIIMX OBITh NMPEICTABUTEISIMH MHOCTPAHHBIX JIMI[ B apOMTPaKHOM IIpolecce, Tak M
npaBul 0POPMIICHUS U TIOATBEPKACHHS MTOJTHOMOYUN Ha BEACHUE eIl

CornacHo wactu 3 crateu 59 AIIK P® mnpexncraBuTensiMu TpaxIaH, B TOM 4HCIE
WHAMBUIyaIbHBIX TPEINpUHUMATENEH, U OpraHu3aluii MOTYT BBICTyHaTh B apOUTPaKHOM CyJie
aZIBOKaThl M MHBIE OKA3bIBAIOIINE IOPUANUYECKYIO TOMOIIb JIUIA.

B otnnume ot poccuiiCKUX yYaCTHUKOB apOUTPaKHOTO MpoIiecca, MHTEPEChl HHOCTPAHHBIX
JMIl B apOUTPaKHOM CyZ€ BIIPaBe MPEACTABIATH Ooyiee IMUPOKUI KPYTr JUI], BKIIOYAIOLIHIA
aJIBOKAaTOB U KOHCYJIOB MHOCTPAHHBIX FOCYJapCTB.

CornacHo ®enepanpHomy 3akoHy oT 31 mas 2002 r. N 63-®3 "OO6 anBokaTcKoit
JeATeIbHOCTH U aaBokatype B Poccuiickoit ®enepaunun" Ha Tepputopuun PO paspemieHa
JESATENIbHOCTh UHOCTPAHHBIX a/IBOKATOB, HO C HEKOTOPBIMU OIPaHUYEHUSIMH.

Bo-nepBbIX, agBOKAaThl MHOCTPAHHOIO TOCYJAapCTBAa MOTYT OKa3blBaTh HOPHUIHYECKYIO
nomouib Ha Teppuropun P® Toipko 1o BolpocaM INpaBa JAHHOI'O MHOCTPAHHOI'O rocyAapcTBa
(m. 5 ct. 2).

Bo-BTOpBIX, agBOKaThl MHOCTPAHHBIX TOCYJIApCTB HE [OMYCKAIOTCA K OKa3aHUIO
IOpUIMYECKOM moMmolnu Ha Tepputopun P® mo BompocaMm, CBSI3aHHBIM C TOCYJApPCTBEHHOM
taiiHoi Poccuiickoit @enepaunu (1. 5 cT. 2).

B-Tperpux, anBOKaTel HWHOCTPAHHBIX TIOCYJAapCTB, OCYLIECTBISIOIINE aJBOKATCKYIO
NesITeNbHOCTh Ha Tepputopun P®, nomxHBl OBITH 3apeructpupoBaHbl  DenepanbHOM
pPEerucTpaloHHON CIy>KO00 B CIIEIIUAIBHOM PEecTpe, MOPAIOK BeI€HUs KOTOPOTO OIpeesieTcs
YIOJIHOMOYEHHBIM (peiepalibHBIM OpPraHoOM HCIIOJHUTEIBHOM BIAacTH. be3 perucrpauuu B
YKa3aHHOM DPEECTpE OCYLIECTBICHUE aJBOKATCKOM JEATEIBHOCTH aJBOKAaTaMH HHOCTPAHHBIX
rocyaapcTB Ha Teppuropun PO 3anpemaercs (1. 6 cT. 2).

WNuoctpanHble agBOKaThl MOTYT y4acTBOBaTh B apOUTPaKHOM IIPOIECCE B KauecTBe
IPEICTaBUTENIEH HCKIIOYUTEIBHO IO JENaM, CBSI3aHHBIM C PAacCMOTPEHHEM BOIIPOCOB IIpaBa



JJAHHOTO MHOCTPAHHOI'O TOCYJApCTBA M HE CBSI3aHHBIM C BOIPOCAMH T'OCYJAPCTBEHHON TalHBI
P®.

Hpe,Z[CTaBJ'IeHI/Ie HWHOCTPAaHHBIX JIUI] KOHCYJIOM

CnenmyeT OTMETUTh TaKyld OCOOCHHOCTh OOpalleHHus B CyJ HWHOCTPAHHBIX JIMI, Kak
BO3MOXHOCTh WX MPEACTABICHUS KOHCYJIOM, Haxomsamumcs B Poccun. Psg koHCYyIbCKHX
KOHBEHLIMM P®, 3aKki0YEeHHBIX, B 4YaCTHOCTH, ¢ bosrapuei, BeeTHamowm, [lonbein, Pymbinuei,
Kuraem, KHJ/IP, Asctpueii, ®PI' u psgom apyrux crpaH, NOpeaycMaTpuBaIOT, 4TO MJIs
MpU3HAHMS IOJTHOMOYUI KOHCYJIa B CyJie IOBEPEHHOCTH HE TpedyeTcs.

JlaHHbBIEC TIOJIOKEHUS BBITEKAIOT U3 CT. 5 BEHCKON KOHBEHIMH O KOHCYJIbCKUX CHOIIEHUSX,
COTJIACHO KOTOPOH KOHCYJIbCKUMH (DYHKITUSIMU SBIISIOTCSA CPEI MPOYUX 3alIUTa B TOCYAapCTBE
npeObIBaHUsI UHTEPECOB MPEJCTABISIEMOrO TrOCyJapcTBa M €ro rpaxzaaH ((u3nueckux u
IOPUAMYECKUX JTIUI[) B Mpeneax, JAOMYCKaeMbIX MEXAYHapOJHBIM MPAaBOM; OXpaHa WHTEPECOB
rpaxaad (QU3HYECKUX H IOPUAMYSCKUAX JIMI) TMPEACTABISIEMOr0 TOCyJapCcTBa B Cllydae
npeeMcTBa "'mortis causa" Ha TEPPUTOPUU TOCYIapcTBa MpeObIBaHHUS, B COOTBETCTBUH C
3aKOHAMH M TPaBWJIAMH TOCyJapcTBa MpPEeOBIBAHMS; C COONIOJCHUEM TMPAKTHKUA U TIOPSIKa,
INPUHATBIX B TOCYJapCTBE NMpPeOBIBaHMS, MPEACTABUTEIBCTBO WIH OOECIEUEHUE HaAJEKAIIero
MPEJICTaBUTENBCTBA TPAXKIAH MPEACTABISIEMOTO TOCYapCTBa B CYJACOHBIX U MHBIX YUPEKICHUIX
rocyAapcTBa MpeOBbIBaHUSA C IENbIO TMOMYYeHHs, B COOTBETCTBUMU C 3aKOHAMH M IpaBHIIaMU
rocyapcTBa mpeObIBaHUsI, PACTIOPSKEHUM O TIPEIBAPUTETBLHBIX MEpax, OrpaKJA0NIUX TpaBa 1
WHTEPECHhl 3TUX TpakJaH, €ClM B CBA3M C OTCYTCTBUEM WM MO JPYTUM HPUYMHAM TaKue
rpak/ilaHe HE MOTYT CBOEBPEMEHHO OCYIIECTBUTH 3aIIUTY CBOUX MPAB U UHTEPECOB <31>.

<31> C6opuuk MexayHapoaHbix qoropopos CCCP. Bein. XLV. M., 1991.
Cyne6unbiif ummyHnuTtet. [lonsTue

CornacHo cratee 251 AIIK P® mHOCTpaHHOE rocyaapcTBO, BBICTYyNAIOLIEE B KAuECTBE
HOCUTENS BJacTH, 00JafaeT CcyAeOHbIM MMMYHUTETOM IO OTHOILIEHHUIO K NPEIbSIBICHHOMY K
HEMY UCKY B apOUTpakHOM cyjie PD, mpuUBIEUYEHUIO €ro K yYacTHIO B JIeJI€ B KAUeCTBE TPETHETO
JMIa, HAJOKEHUIO apecTa Ha HMYILECTBO, IPUHAJUIEkKAIlee WHOCTPAaHHOMY TOCYJapCTBY U
Haxozsmeecs Ha Teppuropud P®, M NPUHATHIO MO OTHOLIEHHIO K HEMY CYIOM Mep IO
00€ecrevyeHNI0 UCKAa U UMYILIECTBEHHBIX HHTEPECOB.

OOparteHre B3bICKaHHS Ha 3TO UMYIIECTBO B IMOPSAJKE MPHUHYAUTEIBHOTO HCIIOJHEHHS
CyZ1e0HOro akTa apOUTPaKHOTO CyJa JOIMYCKAEeTCsl TOJNBKO C COTJacHsi KOMIIETEHTHBIX OPraHOB
COOTBETCTBYIOILETO IOCYJapCTBa, €CIM MHOE HE MPELYCMOTPEHO MEXIyHAPOIHBIM JOrOBOPOM
Poccuiickoit @enepannu i GpeaepasbHbBIM 3aKOHOM.

CyneOHbIiI MMMYHHUTET MEXIYHApOIHBIX OpraHM3alUi ONpenenseTcss MEXIYyHapOAHbIM
noroBopoM P® u ¢eepabHBIM 3aKOHOM.

OTkaz oT cyneOHOro MMMyHHMTETa JIOJDKEH OBbITh HpPOM3BEAEH B  IOpsAIKE,
IPEIyCMOTPEHHOM 3aKOHOM HHOCTPAaHHOIO TrOCyJapcTBa WM MpPaBHJIAMU MEXAyHapOIHOU
opranmsaimuu. B 53ToM cinyuyae apOMTpakHBI CyJ paccMaTpuBaeT [JeJI0 B HOpSJKe,
ycranoBiieHHOM AIIK P®.

[Ton MMMYHMTETOM MOHUMAETCS M3bSITHE ONPENCIIEHHOIO CyObeKTa MM OOBeKTa INpaBa
M3-T10]] OOIIUX MPaBUIL.

B MexayHapoaHOM MyOJMYHOM IIPaBe M MEXAYHApOJHOM YaCTHOM IpaBe BBIJEIAIOTCS
UMMYHHUTETHl TOCYJAapCTB U MEXIYHApOAHBIX OpraHU3alfii, KOTOpblE OCHOBaHbl Ha JIPYTHX,
CYOBEKTHBIX KPUTEPHUSIX.

[lon MMMYHHUTETOM TOCYJAapCTB IOHUMAETCs U3BATUE OJHOIO TOCYJapCcTBa U3-IOJ
IOPUCIUKIIMM IPYroro rocyAapcTaa.



JlaHHOE HAYaJI0 BBITEKACT U3 MEXKIyHAPOJHO-TIPABOBOTO Hayasla CyBEPEHUTETA TOCYIapCTB
U UX PaBEHCTBA B MEXJIYHapOAHBIX OTHOIIEHUsX. [I03TOMy OAHO TroCyIapcTBO HEMOJCYIHO
npyromy B cuity nmpuniuna "Par in parem non habet jurisdictionem" ("PaBHbIif Hax paBHBIMHU He
UMeEeT PUCTUKIUN").

TpaauimoHHO BBIAENSAETCS TPU BHAA HWMMYHHUTETOB: OT TIPEABSBICHUS HCKa, OT
OPUMEHEHHUs1 Mep MPeIBAapUTEIbHON 3aIUThI MpaBa U 00eclevyeHusl UCKa, OT IPUHYIUTEIHLHOTO
UCTIOJIHEHUS cyeOHoro pemreHus. KaxIplii U3 HUX UMEET OJHY U Ty K€ OOIIYIO IOPUANIECKYIO
U JOKTpuHaIbHYI0 ocHOBY. B AIIK P® ocobo oroBapuBaercs HEOOXOAUMOCTh HOIYYECHHUs
corylacusi Ha OTKa3 OT MMMYHHUTETa B Cly4ae MNpPEIbSBICHHUS B apOUTPaKHOM CyJle HMCKa K
MHOCTPAaHHOMY TOCYAapCTBY, IPUBJIECYCHUE €r0 B KaueCTBE TPETHEro JIMIA K YYacTHIO B JieNe,
HAJIO)KEHHE apecTa Ha WMYIIECTBO, MPHHAJISKANIEe WMHOCTPAHHOMY TOCYIapCTBY W
HaxoJsuieecss Ha Tepputopuu PO, U npuHATHE MO OTHOIIEHUIO K HEMY Mep MO 00ecledyeHuto
UCKa W HMMYIIECTBCHHBIX HWHTEPECOB, OOpallleHHe B3BICKAaHHS Ha 3TO HMMYIIECTBO B TOPSIKE
NPUHYIUTEILHOTO MCIIOJHEHUs pEeLIeHUs apOUTpakHOro cyda. Bce yka3zaHHble aeicTBus
BO3MOXHBI JIMIIb C COTJIACHSI KOMIIETEHTHBIX OPTraHOB COOTBETCTBYIOIIETO T'OCYIApCTBa, €CIU
MHOE HE MPESyCMOTPEHO (peiepaibHbIMU 3aKOHAMH WM MEXTyHapOAHBIMU JoroBopamu Pd.

OnHako W3T0KEHHOE HE O3HAYaeT IMOJHOW HENOJCYIHOCTH TOCYAapCTBa IO CYJEOHBIM
uckam. B naHHOM ciyyae pedb WAET O HENOJCYIHOCTH TpeOOBAaHUH K TOCYIapCTBY B CyJax
npyroil crpasbl. [lpaBmio o cyaeOHOM MMMYHHTETE HE PACIpPOCTPAHSETCS Ha BO3MOXHOCTD
IpeIbABICHHS UCKA K FOCYIapCTBY B €r0 COOCTBEHHbIE HALMOHAIBHBIE CY/Ibl, 3/1€Ch KaKUX-JIH00
OTPaHUYECHUIN HE UMEETCH.

AOCONIOTHBIN U OrpaHIYEHHBIN (()yHKIIMOHATIBHBIN ) UMMYHHUTET

B noxTpuHe ¥ 3aKOHOAATENBCTBE PA3INYACTCS A0COMOTHBIA U OTPAHUYCHHBI HMMYHHUTET
rocyaapctB. JlOCTaTOYHO MAJMTENbHOE BpeMs Halla CTpaHa NpPUACPKUBAIach IO3UINAU
abCONIIOTHOTO MMMYHHUTETa, OTCTauBas O€3yCIIOBHYIO HEMOJCYIHOCTh TIOCYyAapcTBa B
OTHOIIICHHH JTIOOBIX TPEOOBAHUI HE3aBHCUMO OT X OCHOBBI.

B mnocnenHee BpeMs monyumia pacHpoCTpaHEHHWE JOKTPUHA OTPAHUYEHHOTO HIIU
(GYHKIIMOHAJIPHOTO MMMYHHUTETA, YTO CBA3aHO C 0o0Jiee aKTHBHBIM BOBJICYCHHEM TOCYIAapCTB B
IpaXJIaHCKU 000pOT, NMPHUBJICYCHHEM MHOTUMH CTPaHAMH WHOCTPAHHBIX WHBECTHLHN IOA
TOCYAAapCTBEHHBIE TapaHTHH, MOJIy4YEHHEM KpEeOUTOB M  (UHAHCOBOM MOMOIIM  OT
MEXIYHApOAHBIX OpraHu3anuii W OaHKOB, psAOM Jpyrux mnpuuuH. [losTomy MHOrue
rOCyAapcTBa OTOULIM OT KOHIENIUH a0CONIOTHOIO MMMYHHTETA B OTHOIICHHH OIPEICIICHHBIX
KaTeropuil /ej, Beb BBICTYIJICHHE TOCYJapCTBa B KauecTBE CyObEKTa Ipa)kIaHCKOro obopoTta
HEen30eKHO MPUBOANT M K MHOMY IIOHHMAaHHIO KOHIETIIUN HMMYHHTETA.

CornacHo KOHIEMNIMKM OTPAaHWUYCHHOTO HMMMYHHMTETa HHOCTPAaHHOE TOCYAAapCTBO, €ro
OpraHbl, a TaKKe HUX COOCTBEHHOCTb, IIOJB3yETCS] MMMYHHTETOM TOJIBKO TOTJa, KOrJa
TOCyapCTBO OCYIIECTBIISIET CYBEepeHHbIE (YHKIHMH, T.e. JAEWCTBUs jure imperi. Ecmu ke
TOCYAapCTBO COBEPINACT ACHCTBHS KOMMEPUECKOTO XapakTepa (3aKII0YeHHEe BHEUTHETOPTOBBIX
C/I€TIOK, KOHIIECCHOHHBIX M MHBIX COTJIAIIEHUH M T.1.), T.€. IEHCTBHA jure gestionis, TO OHO HE
HOJNb3yeTcss MMMYHUTETOM. HeT NpHYMHBI MPeNoCTaBIsATh HHOCTPAHHBIM T'OCYIApCTBAM,
JIEMCTBYIOIIMM B paMKaxX YacTHOTO IpPaBa, JbIOTHI MO CPaBHEHUIO C JAPYTHMH Y4aCTHHUKAMH
rpakIaHCKOTO 000poTa.

CoBpemenHass cyneOHas mpakTuka B P® CcKIOHAETCS B CTOPOHY OTPaHUYEHHOTO
UMMYHHATETa MHOCTPAHHOTO TOCY/JapCTBa HAa OCHOBE NPUHIMINA OMNPENENCHHS LEeNU CHCNKH -
U3BJICUCHHE MPUOBUIM WIIM BBIOJHEHHE MyONIUYHON (PyHKIIMH, HECMOTPS HA TO YTO MOJOOHBIN
KPUTEPHU HE SABISIETCS] YHUBEPCAIBHBIM.

[TosTOMy B Ka)JIOM KOHKPETHOM CIly4yae CJIEIYeT BBISICHATH IMPAaBOBYIO OCHOBY Y4acTHUS
rOCyAapcTBa B TOM JINOO HHOM Jielie.

NMMyHUTET MEXITYHAPOIHBIX OpraHU3alUi



VMMyHUTET MEXIyHApOJAHBIX OpraHM3alluii HUMeeT MPOU3BOJAHBIA  XapakTep OT
UMMYHHUTETa TOCYAAapCTB, 00Pa30BaBIIMX MEXIyHApOIHBIE OpTraHU3alMH. B ydupeauTenbHbBIX
JIOKYMEHTax OpraHu3alMii U Mpekae BCEro yCTaBax 3aKperieH MPUHIMIT HATUYUs UMMYHHUTETa,
B TO BpeMs KaK CoOJIep)KaHH€ HMMYHHUTETa pacKpbIBA€TCS B COIMIALLIEHUSX CO CTpaHOU
npeObIBaHUs Ta0-KBapTUPBI Takoil opranu3anuu. CormnacHo 4. 2 ct. 251 AIIK P® cyneOusrit
MMMYHHUTET MEKIYHAapOJHBIX OpraHU3aluil OmpelesieTcss MeXIyHapOoaAHbIM JoroBopoM PO u
(benepaabHBIM 3aKOHOM.

NMMyHHUTETOM HaJleleHbl MHOTHE WM3BECTHBIE MEKIYHAapOJHbIE OpraHU3al[iH, HalpUMeEp
OOH B cootBetrcTBuu ¢ KonBennueii o npusmierusax u ummynuterax OOH ot 13 ¢espans 1946
r. <32>, a takke KoHBeHLMEH O MPUBWIETHSAX M HMMYHUTETaX CIELHAIU3UPOBAHHBIX
yupexxaennit OOH ot 21 Hos6ps 1947 r. <33>, Coset EBpornbl B cooTBeTCTBHU ¢ I'eHepanbHbIM
COIJIAILIEHUEM O MPUBWIETHIX U UMMYHHUTETaX OT 2 ceHTAOpst 1949 r. <34>.

<32> COOpHHK [EHCTBYIOIIUX JOTOBOPOB, COTJAIICHWH M KOHBEHIUH, 3aKIFOYEHHBIX
CCCP c¢ wuHoctpanHbiMH rocyaapctBaMu. Bein. XV. M.: TN'ocynmapcTBeHHOE H31aTEIBCTBO
MOJIMTUYECKOU TuTepatypsl, 1957.

<33> MexnayHnapoaHoe myonuunoe npaBo. Coopuuk gokymeHToB. T. 1. M.: BEK, 1996.

<34> bronieTeHb MEXIyHapOIHBIX JOr0BOpoB. 1997. N 5.

BaxHo Taxke pa3nuyaTe UMMYHUTET IPH BBINOJIHEHUU (YHKLIHMOHAJIBHBIX 00s3aHHOCTEH
MEXYHAPOJIHOW OpraHW3alliy, Ui BHIOJHEHHS KOTOPHIX OHA M ObUIa 00pa3oBaHa, M ydacTHE
MEXIYHAapOJHOM OpraHu3alMd B TIpaXAaHCKoM obopore. Hampumep, cormacHo n. 7
uHpopmannonHoro nuceMa IIpesuamyma Bricmero Apoutpaxknoro Cyma P® ot 18 sHBaps
2001 r. N 58 "OO030p mpakTHKH pa3pelieHHss apOUTPaXHbBIMH CyJaMHU CIIOPOB, CBSI3aHHBIX C
3allMTON MHOCTPAHHBIX HHBECTOPOB' HMMYHHUTET HE pACIpOCTpaHSETCs Ha KOMMEPUYECKYIO
NeSITEeIbHOCTh MEXKIyHAPOJHOM OpraHu3alM, HE MPEeAyCMOTPEHHYI0 MEXIyHapOIHBIMU
JIOTOBOpaMH (€€ yCTaBOM M COTJIAIIIEHUEM O IITa0-KBapTUPE).

NMMmyHHTET 1 cOydacTue B apOUTPaKHOM TIpoliecce

CrnoxHble IHpoLecCyalbHble BOIPOCHl BO3ZHUK&JIM IPU  HCCIEIOBAaHUM  BOIPOCA,
pacrpocTpaHsieTcs Jid CyAeOHbII HMMMYHHTET Ha TakKHe Cllyyad, KOrJa HMeeT MEeCTo
IPOLIECCYaTIbHOE COYYacCTHE U OJUH U3 COYYaCTHUKOB UMEET HMMYHHTET, a Apyroi HeT. MoxXHO
JU PAcCMOTPETh TAaKOE JIeJ0 IMOJIHOCTBIO, MM HalW4yhe CyJeOHOr0o MMMYHHUTETa Y OIHOIO W3
COOTBETYHMKOB BIICUET HEBO3MOKHOCTh PACCMOTPEHHUSI JIeJ1a B LIEJIOM?

[IpobnemMaTu4HbIM OCTaeTcs pelleHHe BOIpoca B TOM cly4yae, €ClIM K TaKuM
COOTBETYMKAM, OJIMH M3 KOTOPBIX TMOJb3YyeTCd HMMYHUTETOM, ObUI TPEIBSIBIEH HCK
UMYILECTBEHHOro0 xapakrtepa. Crexyer 1M [elo NpeKpamarb IOJIHOCTBIO WJIH TOJBKO B
OTHOIIEHWH OTBETYMKA, MOJb3YIOMIErocsi UMMYHUTETOM? OueBHUIHO, YTO Takas CUTyalus He
UMeeT OJJHO3HAYHOI'O pEIIECHUs], TOCKOJIbKY HE00X0AUMO MPUHUMATh BO BHUMaHUE U XapaKTep
CyZ1e0HOrO cropa, UCX0/s U3 KOHLIENLUN OrPaHUYEHHOIO0 UMMYHUTETA, HACKOJIBKO TAaKOH CIIOp,
HalpuMep O BO3MEIIEHUH YOBITKOB COOTBETUMKAMM, CBSi3aH C XapaKTepOM JAeSTelIbHOCTU
MEXIyHapOJAHOM oOpraHu3auuu. PemieHue Bompoca 3aBHCUT OT TOrO, BBICTyHajla Jid
MEXIYHApo/aHas OpraHu3alus Kak OOBbIUHBIH CyOBEKT Tpa)XIaHCKOr0 000poTa WM ee
JEeSITEIbHOCTh OblIa CBS3aHA C OCYILECTBJIEHUEM YCTaBHBIX 3a/1ad; TAKKE€ OHO 3aBHCUT OT
CyLIEeCTBYIOIIEH CyIeOHOM NMpaKkTUKH B OTHOILIEHHMM MEXAYHApOJIHBIX OpraHu3alui U psjaa
JIPYTUX IOPUANKO-(PAKTHIECKIX 0OCTOSTEIBCTB.

OTka3 oT cy/1eOHOr0 IMMYHHUTETa MEKAYHAPOIHBIX OpraHU3alMi TPOU3BOJAUTCS B TOM XKe
HOPSJKE, YTO U JUIsl HHOCTPAHHBIX TOCYIapCTB, coriacHo 4. 3 cT. 251 AIIK P®.

16.2. KomnereHuust apouTpaxubix cy10B B Poccuu o nenam



C Y4aCTHEM MHOCTPAHHBIX JIMII. BI/IIH)I MoACYAHOCTH ACJI
C Y4aCTHEM MHOCTPAHHBIX JIUII. HpOpOFaHI/IOHHOG COrJIalICHUC

MexnayHapoaHasi KOMIIETEHLIUS SIBISIETCA OJJHUM U3 CIOKHBIX BOIPOCOB MEKIYyHAPOIHOTO
TPaXXIAHCKOTO TPOIecca, MOCKOJIbKY Hamboyiee TECHO CBsi3aHA C IMPaBWIAMH HAIlMOHATHHOU
Cy1eOHOM OpraHHu3allK U OTPAXaeT CI0KHOCTh CYA0yCTPOMCTBA TOTO TMOO HHOTO rOCYJapCTBa.
ITon MexnyHapogHOM TMOACYAHOCTBIO TMOHMMAETCS KOMIETEHUHSI CyJa OJHOW CTpaHBbI,
KOHKypUpYIOIIasi ¢ cyJaMu JApyrod crpanbl <35>. IlosTomy ee He cienyeT CMelIUBaTh C
HAIlMOHAIBHOM TOJCYAHOCTBIO, Pa3TPAaHUYUBAIONICH KOMIETEHIIMIO IO Pa3JIMYHBIM JejiaM
TONBKO MEXIy CyJAaMHu OJIHOM cTpaHbl. Bompoc BbIOOpa KOMIETEHTHOTO cyJa HMeEET Kak
bopMaIbHO-IOpUNYECKUE, TaK ¢ TaKTU4YecKue acmekTel <36>. Takas B3auMOCBS3b
MPOIECCYaTbHOT0, KOJUTM3MOHHOTO W MaTepHallbHOTO TpaBa Ha3bIBaeTCs MpoOIeMoil Gopym-
monmuHTa (forum shopping) wimu mpo6iieMoit Beibopa Jryumiero cyaa. Merer Oynet odpamarses
B CyJ TOTO TOCYJIapCTBa, TJ€ OH MOJIYYUT ONTUMAJbHbIC IOPUIUYECKHE U (PaKTUYECKUE YCIOBUS
3aIUTBl CBOMX HWHTEepecoB. OT BBIOOpAa KOMIIETEHTHOTO CyJa 3aBHCHT M CIIOCOO HMCKOBOU
3aIlIUTBHI.

<35> Kox X., Marnyc VY., Bunkiep ¢on Moperdensc [1. MexayHapoiHoe 4acTHOE TIPABO
U CpaBHUTENbHOE MpaBoBeneHue. M.: MexayHaponnbsie oTHowmeHus, 2001.

<36> Emucee H.I'. I'paxnmanckoe mnporeccyanbHOE€ IIpaBO 3apyOEKHBIX CTpaH:
MCTOYHUKH, CYyJOYCTPOICTBO, noacyaHocts. M.: CratyT, 2000.

Bunbsl MexxayHapoHOM KOMIIETEHIIMH apOUTPaKHBIX CYI0B

Ananu3upys mnonoxenus crareit 247 - 250 AIIK P®, cimenyer oTMeruth, 4yTO MJs
MEXIyHApOJAHON KOMIIETEHIIMM XapaKTEpHbI T€ € caMble BHUJAbI MOJCYAHOCTH, YTO M AJIs
BHYTpPEHHEH, TOCKOIbKY C (POpMalbHO-IOPUIUYECKOW CTOPOHBI OHHU MPEACTaBISIOT COOOM
OJTMHAKOBEIE IO COJIEPYKAHHIO MPABOBbIE KOHCTPYKIMHU. TakuM 00pazoM, BBINENAIOTCS OOIIast
TEeppUTOpHUANIbHAS MOACYTHOCTh (KPUTEpUN JOMULIMIMPOBAHUS), adbTepHATUBHAS, JOTOBOPHAs,
UCKJIIOYMTENbHAS U MOJCYIHOCTb IO CBSI3U JIETI.

Bce BhllleykazaHHOE  CBUAETENIBCTBYET O JOCTaTOYHOW  YCJIOBHOCTM  TEpPMHUHA
"Mex1yHapoaAHAass KOMIETEHIIMA'", TOCKOJIbKY OHA TECHO CBs3aHa C HAI[MOHAJIbHBIMU MPaBUIAMU
MOJICY THOCTH.

Bo Bcex mepedMcieHHBIX Cloy4asX, HE3aBUCUMO OT CyOBEKTHOTO COCTaBa, €CJIM MHOE HE
YCTaHOBJICHO MEXAYHAPOIHBIM T0roBopoM P®, HHOCTpaHHBIE JiKlla 00paIIaTCs B POCCUNCKHE
apOUTpa)KHBIE CYy/bl, YTO BBITEKAET W3 Hayajla HAI[MOHAJIBHOI'O IMpaBoBOro pexxuma. Ilostomy
BO3MOXKHO U Jpyroe, Ooiee y3Koe MOHMMAaHHE MEXIyHAPOJHON TMOJCYAHOCTH - Kak
COBOKYITHOCTH TMpaBWJ, pa3pellalonMX KOH(QIMKTBl KOMIIETEHIMH CyJO0B pa3iMyYHbIX
rocyaapctB. B »Ttom Oyzaer Oonee 4YeTKO pas3leisThbCsl HAIMOHANbHAS M MEXIyHapOJIHas
MOJICYTHOCTb, KOTOpasi B TakOM CJIy4ya€ COCpPEJIOTOYEHAa B CIELUAIbHBIX CTaThsIX
MPOLIECCYaTbHBIX KOJEKCOB M MEKTyHAPOIHBIX COTJIAICHUSX.

B wactm 1 cratem 247 AIIK P® orpaxens oOume mnpaBuia MEXIyHAPOIHOMN
KOMIETCHIIMH apOUTPAXKHBIX CYJIOB, YKa3bIBAIOIINE HAa BO3MOXXHOCTh OOpaIieHus 3a CyneOHOou
3alMTON MO CaMbIM Pa3JIMYHBIM KPUTEPUSIM: B 3aBUCUMOCTH OT MECTAa HAXOXKJIEHHUS OJHOHN U3
CTOPOH, HAJIMYWs UMYILECTBAa W MpaBa Ha Tepputopuu Poccum, xapakrepa TpeboBaHHsS THOO
TECHOM CBSA3U CIIOPHOIO INPaBOOTHOWIEHUsA ¢ Tepputopued P®D. [loaToMy MHOroe 3aBUCUT OT
TOJIKOBAHHUS ATHX OLICHOYHBIX KATETOPUH B CyJICOHON MpaKTUKeE.

OOurre npaBuiIa KOMIIETEHIIMKA apOUTPAKHBIX CYNIOB IO JieJlaM C Y4acTHEM WHOCTPAaHHBIX
a1l oTpaxeHsl B cT. 247 AIIK PO.

ApOuTpakHbIe CyIIbI PacCMATPUBAIOT JieJia TI0 AKOHOMHYECKHM CIIOpaM M ApYTHE Jelna,
CBSI3aHHBIE C OCYUIECTBICHUEM MPEANPUHUMATEIHCKOM U MHOW SKOHOMUYECKON JEeSATEIbHOCTH,
C YYaCTHEM MHOCTPAHHBIX JIUIL[ B CIIy4ae, €CIIU:



- OTBETYMK HAXOJUTCS WM MPOXKUBAET Ha Tepputopun Poccuiickoir @enepanuu 1mudo Ha
Tepputopuu Poccuiickoit denepanyi HaXOJUTCSI UMYLIECTBO OTBETUHMKA;

- OpraH ynpasJieHus, (puauan wiu npeacTaBUTENIbCTBO MHOCTPAHHOTO JIMIAa HAXOJUTCS Ha
teppuropuu Poccuiickont denepanuu;

- CIIOp BO3HUK M3 JIOrOBOpA, IO KOTOPOMY HCIIOJIHEHHME JTOJDKHO MMETh MECTO WM UMEJIO
MecTo Ha teppuropuu Poccuiickoit denepanuu;

- TpeOOBaHME BO3HUKIO W3 MPUYMHEHUS BpeJa HMMYIIECTBY JEHCTBUEM WU WHBIM
OOCTOATENILCTBOM, HMMEBIIUMH MeCTO Ha Tepputopun Poccuiickoit ®epepauuu wid mnpu
HACTYIUICHUH Bpeaa Ha Tepputopun Poccuiickon denepannu;

- CIOp BO3HUK M3 HEOCHOBATEIBHOTO OOOTAllEeHMs, MMEBIIEr0 MECTO Ha TEPPUTOPHH
Poccuiickoit ®eaepanuu;

- UCTEL I10 JeNy O 3allUTe AEJIO0BOM penyTanuu HaxoauTces B Poccuiickon Penepanny;

- CIOp BO3HMK M3 OTHOIICHMMH, CBA3aHHBIX C OOpalleHMEM LIEHHBIX OyMar, BBIITYCK
KOTOPBIX UMEN MECTO Ha TeppuTopuu Poccuniickon denepannu;

- 3agBHUTENb TO Jeldy 00 yCTaHOBIEHHH (akTa, WMEIOIIEro HOPUIMYECKOE 3HAYCHUE,
yKa3bIBaeT Ha HAIW4KE 3TOro (akta Ha Tepputopun Poccuiickoit denepanum;

- CIIOp BO3HUK W3 OTHOILIEHUMH, CBA3aHHBIX C I'OCYJApCTBEHHOM PETUCTpAalMedl MMEH H
JIpyTux OOBEKTOB M OKa3aHUEM YCIyT B MEXKAyHapOIHOW acconuaunuu cered MHTepHeT Ha
teppuropun Poccuiickon @enepanny;

- B JpPYyTHX cIy4yasxX IpU HaJIM4YUU TECHOM CBSI3U CIIOPHOTO IIPABOOTHOIIEHHUS C
teppuropuen Poccuiickont @enepanum.

HcknrounTenpHasi KOMIETEHIUsS apOUTPaXKHbIX CYJ0B MOXET ObITh OTpaHUYEHa TOJBKO
MEXIyHapoaAHbIMU noroBopamu Poccuiickoit ®epepanuu. COOTBETCTBEHHO, CYIbl JIPYIHX
rOCyAapCTB HE BIPABE NPUHUMATh K PACCMOTPEHUIO COOTBETCTBYIOIUE KaTeropuu Aeil. B aTom
clly4ae BCTynaeT B cuity HopMma 1. 3 4. 1 ct. 244 AIIK P®, cornacHo koTopoit apOuTpaxHbIi Cy 11
OTKa3blBacT B NPU3HAHMM W NPUBEJCHUM B UCIIOJHEHHE PEUICHHMs WHOCTPAHHOIO CYJa, €CIIU
paccMOTpeHHE Jena OTHOCHUTCS K HCKIIOYMTENIbHOW KomiereHiuu cyga B P®. Eciou
TOKAECTBEHHBIN UCK IO /Iy, OTHECEHHOMY K MCKJIIOUMTEIbHON KOMIIETEHIIMH apOUTPAXKHBIX
cynos Poccun, IpUHAT K pacCCMOTPEHUIO CYAOM MHOCTPAHHOI'O OCYJapCcTBa, TO B 3TOM CIIydae
POCCHUCKHIA Cy TPOJ0IDKAET paccMoTpenue aena (4. 2 ct. 252 ATIK P®).

K uckmounTenbHOil KOMIETEHIIMU apOUTpaxkHbIX cyloB B Poccuiickoii dexepanmu 1o
JiefaM C yJ4aCTHEM WHOCTPAHHBIX JIUIl OTHECeHHBI niena (c1. 248 AIIK PD):

- 10 CcIopaM B OTHOIIGHHUH HAaXOASIIErocs B TOCYJapCTBEHHOH COOCTBEHHOCTH
Poccuiickoit denepanii UMyHIecTBa, B TOM YHCIIE MO CIOpaM, CBSI3aHHBIM C MpPUBATU3ALUCH
rOCyAapCTBEHHOIO0 HMMYIIECTBA U  NPUHYAUTEIBHBIM  OTUYXIECHHEM HUMYyIIECTBA  AJIs
rOCyAApCTBEHHBIX HYXK];

- II0 CIOpaM, IPEAMETOM KOTOPBIX SBIISIIOTCS HEABHKMMOE HMYILECTBO, €CJIIM TaKoe
MMYILECTBO HAXOIUTCS HA TeppuTopun Poccuiickoi denepannn, WK MpaBa Ha HETO;

- IO CIIOpaM, CBSI3aHHBIM C PEruCTpallMed WM BbIJAYEH IIaTEHTOB, PETUCTpalUed U
BblJIau€ll CBUJICTEIIBCTB HA TOBAPHBIC 3HAKH, IPOMBIIIICHHbIE 00pa3Iibl, OJE3HbIE MOAEIU WUIH
perucTpanyel Apyrux IpaB Ha pe3ysbTaTbl HHTEIUIEKTYaJbHOW NEATEIbHOCTH, KOTOpHIE
TPeOYIOT pErUCTPAIMK WM BBIJAYH IMATEHTa JTU0O0 CBUAETENhCTBA B Poccuiickoit denepanuu;

- II0 CIOpaM O INPU3HAHUU HEICHUCTBUTEIBHBIMU 3aIIMCEH B T'OCYAAPCTBEHHBIE PEECTPBI
(perucTpsl, KamacTphl), MPOW3BEACHHBIX KOMIIETEHTHBIM opraHoMm Poccuiickoit denepanuu,
BEIYILLIUM TaKOW peecTp (perucTp, Kaaacrp);

- O CHopaM, CBS3aHHBIM C YYPEKIEHUEM, JIMKBUJALUUEH WIA PETUCTpPALACH Ha
teppuropun  Poccuiickoir  ®enepanuu  IOPUAMYECKMX  JIMLL M WHAMBUAYAIbHBIX
IIPEIIIPUHUMATENICH, a TAKXKE C OCIIAPUBAHUEM PEIIEHUI OPraHOB 3THUX IOPUINYECKUX JIMII.

B wuckmounTensHOH KOMIIETEHIMH apOUTpakKHBIX cynoB B Poccuiickoit ®enepaunu
HaxoAsaTca Takxke npeaycmorperHsie B pazf. [II AIIK PO nena ¢ yyacTueM MHOCTpPaHHBIX JIMII,
BO3HHKAIOIINE U3 aIMUHUCTPATUBHBIX U UHBIX MTyOIMYHBIX TPABOOTHOIICHUH.



Cornamenue o0 onpeaeneHuy KOMIIETEHIIUN apOUTPaXHbIX Cy10B
B Pocculickoit @enepanun

Cornacno cratee 249 AIIK P® B ciydae, ecnmu CTOpPOHBI, XOTsI ObI OJlHA U3 KOTOPBIX
ABJIIETCS. WHOCTPAHHBIM JIMLIOM, 3aKJIIOYWIM COTJIAIIEHHE, B KOTOPOM OIpPENEIWIN, 4YTO
apOuTpaxHelii cyn B P® obmagaeT KOMIETEHIMEH IO pPacCMOTPEHHUIO BO3HUKIIETO WU
MOTYILIET0 BO3HUKHYTh CIIOPA, CBSI3aHHOT'O C OCYLIECTBJIEHUEM MMM IpPEINPUHUMATEILCKON U
WHOM HOKOHOMHYECKOM JesATENbHOCTH, apOuTpaxkueii cynx B P® Oymer obnanats
UCKJIIOYMTEIbHOM KOMIETEHIIMEW MO PACCMOTPEHUIO AAHHOIO CIIOpa MpPH YCIOBUM, YTO TaKOE
COTJIallICHUE HE U3MEHSET UCKIIOYUTENbHYI0 KOMIETEHIIMIO HHOCTPAHHOTO CY/1a.

Takum o0Opa3zom, pedb HAET O NPOPOrallMOHHBIX U JAEPOTAlMOHHBIX COTJIALICHMSX.
B03MOXXHOCTh HMX 3aKJIOUEHHs CBsi3aHAa C JUCHO3UTHBHBIM XapaKTepOM IPOLECCYaJIbHBIX H
MaTepUaibHBIX TPAXKIAHCKUX IMPaB, YTO TMO3BOJSET M3MEHUTh COIJIAIIEHUEM CTOPOH
YCTaHOBJICHHYIO 3aKOHOM KOMIIETEHIIUIO Cy/a U OMPEACIUTh €€ HHBIM 00pa3oM.

Hcxons w3 mpaBoBOWM  MPUPOABI  IPOPOTallMOHHOTO  COTJIALIEHMSI  HEMOJACYIHOE
OTpeieIeHHOMY apOUTpPa)KHOMY CYAY JI€J0 CTAHOBHUTCS €My MOACYIHBIM, a Ha OCHOBAaHUU
JEPOTralliOHHOIO COTJIAIIEHUS] MCKIIOYAeTCs IOJCYIHOCTh Jejla apOUTpaKHOMY CyOy, K
BEJICHUIO KOTOPOTO OHO OTHECEHO 3aKOHOM. B To e BpeMs He cieayeT 3a0bIBaTh, UTO TAKUMU
COIVIAllIEHUSIMU O JOTOBOPHOM MOACYAHOCTH HENb3S MEHATh HCKIIOUUTENIBHYIO U POAOBYIO
MOJICYJHOCTb, OIIPEICIICHHYIO B 3aKOHE.

Hanpumep, cornacho 1. 2 ct. 4 KueBckoro corjiaimieHusi KOMIETEHTHBIE Cy bl TOCYIapCTB -
yuacTHUKOB CHI" paccMaTpuBaroT Jena B ApYrux ciaydasx, €ciid 00 3TOM UMEETCsl MMCbMEHHOE
COIIallleHuEe CTOPOH O Iepefade cropa 3ToMy cyay. lIpm Hanuuum Takoro CoOrameHus Cyn
apyroro rocynapcrsa - ydactHuka CHI' mpekpamaer npous3BOACTBO [J€l IO 3asBIICHUIO
OTBETYUKA, €CJIM TAKOE 3asIBJICHUE CIEJIaHO JI0 MPUHATHS PELICHUS 10 JIETy.

Cornacno nyskry 7 IloctanoBnenus Ilnenyma Boicmero Apourpaxsoro Cyna PO or 11
utoHd 1999 r. N 8 "O peiictBUM MEXIyHApOIHBIX A0roBopoB Poccuiickoit denepaunn
MPUMEHUTEIBPHO K BOMpOCcaM apOUTpakHOTO Tmporecca” apoutpaxHeie cyasl PO moryr
paccmaTpuBaTh JAejla M B CIyyasxX, IPEIyCMOTPEHHBIX MEXAYHAapOAHBIMU JOIOBOPAMM, IIPH
HAJIMYUU TUCBMEHHOro (IIPOPOTralliOHHOTO) COIJIAIIEHUsS YYAaCTHHUKOB CHENKH U3 JIPYrHX
MHOCTPAHHBIX FOCYIapCTB O Mepeaue IKOHOMUYECKOTO CIIOpa B POCCHUICKHIA apOUTPaKHBIH Cy 1l
(ct. 21 MuHCKOM KOHBEHIMH, M. 2 CcT. 4 KHeBCKOro corjiameHus ¥ Ipyrue MexIyHapOJaHbIC
COIJIAILIEHUs O IPaBOBON TOMOIIH).

K ¢opme mnpoporanimoHHOro corjameHus MOPUMEHUMbl TpeOOBaHUs, YCTaHOBJICHHBIE
POCCHIICKMM  3aKOHOJATEIbCTBOM  JUIs  (OPMBI  BHEIIHEOKOHOMHUYECKHX  CIEIIOK.
HcknmrountenbHass KOMIETCHIUS apOUTpakHBIX CynoB P®, ycraHOBIEHHAs POCCHMCKUM
3aKOHOM HJIM MEXKIyHapOIHBIM JOroBopoM P®D, He MOXkeT ObIThb M3MEHEHa MPOPOTralliOHHBIM
COTJIAIICHUEM.

KomneTenus apOuTpaxHbIX CyA0B [0 IPUMEHEHHUIO
o0ecreunTeIbHBIX Mep IO JeJIaM C YYaCTHEeM MHOCTPAHHBIX JIUIL

B cootBerctBuu ¢ nonoxeHusMu cT. 250 AIIK P®, apOutpaxHbiii Cyl MOXKET MPUHATH
obecnieunTenpHbie Mephl 1o TpaBuiaM 1. 8§ AIIK PO, mo nenam ¢ ydacTreM WHOCTPAaHHBIX JIHII,
OTHECEHHBIM K KOMIIETCHIIMU apOUTPakHBIX CYIOB. [Ipr 3TOM MOTYT MPUMEHSTHCS KaK MEphl
ofOecriedeHHs UCKa, TaK U IMpeABapUTENbHbIE OOecreyuTeNbHble Mepbl. B oTHolIeHuu
POCCHICKHX OTBETYUKOB OOECTICUUTENBHBIE MEPhl MOTYT MPHMEHSATHCS 1O 3asBICHUSIM
WHOCTPAHHBIX JIUII 0€3 KaKUX-JTHO0O0 NMPETsITCTBUN, HA OCHOBAHUH OOPAIICHUS UCTIIA.

OmnpeneneHrss WHOCTPAHHBIX CYJOB O TIPUMEHEHHWU OOECIEeUUTENbHBIX Mep (Kak
IpeBapUTENbHBIX, TaK U 00ECHEeYeHUs MCKa) HE MOMAJEeKaT NMPU3HAHUIO U MPUHYAUTEILHOMY
UCTIONTHEHUIO Ha TeppuTopuu PD, MOCKONBKY HE SBISIFOTCS OKOHYATEIbHBIMU CyIeOHBIMU
aKkTaMd TI0 CYIIECTBY CIOpa, BBIHECEHHBIMH B COCTA3aTENIbHBIX mHporeccax (m. 26



uHpopmannonHoro nucema [Ipesunanyma Briciero Apourpaxkuoro Cyna P® ot 7 utomnst 2004 r.
N 78 "OO30p TpakTHKHd TPUMEHEHHUs apOUTPAKHBIMH CyAaMH TPEABAPUTEIBHBIX
o0OecrieunTenbHbIX Mep").

B oOTHOmIEHWHM WHOCTPAaHHBIX JHUI[ OOECIEYUTENbHBIE MEPHl MOTYT MPHUMEHSTHCS B
OTHOILIEHUN MX MMYILIECTBA U JEHEXKHBIX CPEJICTB, HAXOAAIIMXCs Ha TeppuTopun PO. JleiictBue
o0ecreunTebHBIX Mep, IPUHUMAEMbIX POCCHMCKUMH apOUTPaKHBIMH CyJaMU B OTHOIICHUU
MHOCTPaHHbIX JIMII, HA TEPPUTOPUH MHOCTPAHHBIX TOCYAAPCTB BO3MOXKHO TOJIBKO HA OCHOBAHUHU
MEKIYHapOAHBIX 10r0BOpOB PO.

B cootBerctBum co cr. 252 AIIK P® nocnenctBusi pacCMOTPEHHSI HHOCTPAHHBIM CYA0M
TOKJIECTBEHHOTO JieNa (JIe7ia Mo CIopYy MEeXAy TeMH K€ JIMLAMHU O TOM K€ MpeaMeTe U MO TeM
K€ OCHOBAHHUSIM) HACTYMaOT cleAyromuM odpazoMm. IIpu paccMOTpeHUN B MHOCTPAHHOM CYJie
TOKJIECTBEHHOTO JieJla UCK JIOJDKEH OBITh OCTaBJeH 0e3 pacCMOTPEHHs MO OCHOBAHHSAM TI. 17
AIIK P®. IlockonbKy cleayeT Y4YWThIBaTh, YTO MPOIECC B JAPYIOM TOCYAapCTBE MOXKET
3aBEpUINTHCS Oe3pe3yIbTaTHO, HAIPUMEDP, UCK MOKET OBITh HE PACCMOTPEH BCIIEACTBHE MPABHII
0 cyaeOHOM 3anore U T.A. [Ipy Hamuuuu perieHuss HHOCTPAHHOIO Cy/a, UCIIOJHEHHE KOTOPOTo
MOKET OBITh BO3MOXHBIM B Poccuiickoit ®denepaiinu, MpOU3BOJACTBO MO JENy IOHKHO OBITH
npekpaieHo (ria. 18 AIIK PO).

[IporuieccyanpHO-TIpaBOBBIE  TOCJEACTBUSA, CBSI3aHHBIE C OCTaBIEHHMEM HCKa 0e3
paccMoTpeHus TM00 MpeKpalleHueM MPOU3BOJCTBA M0 JIENly, HACTYNAlOT TOJBKO MpPH YCIOBHH
BO3MOXXHOCTH TIPUJAHUS CyAeOHOMY PEIIeHHI0, KOTOPOE MOKET OBITh BBIHECEHO 3a pyOemoM,
PaBHOM IOPUINYECKON CHIJIBI C POCCUMCKHM CYyAE€OHBIM pEIIEHHEM Ha OCHOBE JIBYCTOPOHHETO
WM MEXIYHAPOIHOTO JJOTOBOPA O B3aMMHOM MPU3HAHUU U UCTIOJHEHHUH CyACOHBIX PEIICHHIA.

Xots B yactu 2 ctathu 252 AIIK PO npekparieHne mpou3BOACTBA 0 €Ty B POCCHICKOM
apOUTpaKHOM TPOIECCE CBA3BIBaETCA ¢ Hanmuuuem ocHoBaHui cT. 244 AIIK P®, mpu stom
ciemayeT yuyuThiBaTh W mpaBuia 4. 1 cr. 241 AIIK P®, coriacHoO KOTOpOW MpU3HAHHE U
NPUBEJECHUE B HCIOJHEHUE PEUICHUN MHOCTPAHHBIX CYJOB BO3MOXHO TOJBKO B TOM cCllydae,
€CIM  3TO MPEayCMOTPEHO MEKIYHAapOAHBIM JoroBopoM Poccuiickoit @Penepauuu U
denepanbHbIM 3aKkoHOM. [locenHee monokeHne UMeeT NPUHLIUITHAIBHOE 3HAUE€HUE, TOCKOIBKY
JI0 HACTOALLIEro BpeMeHU Poccusi MMeeT He Tak MHOTO JOTOBOPOB O B3aMMHOM IIPU3HAHUU U
WCTIOJTHEHUH PENICHUM TOCYIapCTBEHHBIX CYJ0B, B CBSI3M ¢ 4eM Hopma 4. 2 cT. 252 AIIK P®
HOJJIEKUT NMPUMEHEHUIO BO B3aMMOCBSA3M C COOTBETCTBYIOIIMM MEXIYHAPOJIHBIM JOIOBOPOM
Poccutiickoii @enepariy 00 UCTIOJIHEHUH CYJICOHBIX aKTOB.

HekoToprle MeXIyHapoOHbBIE [IOTOBOPbl M  COIVIAILIEHUS TaKXE YCTAHABIMBAIOT
MOCJIEJICTBHSI PACCMOTPEHUS TOXKAECTBEHHBIX JIE€] CyIaMH Pa3IMuHbIX rocynapcts. Hanpumep, B
CT. 22 MUHCKOWH KOHBEHIIMHM YCTAHOBJIEHO BOOOIIE TOJBKO OJHO INPaBOBOE MOCIEICTBHE: B
citydae Bo30y:KJIeHUsI TPOU3BOJICTBA M0 JENIy MEX]y TEMH K€ CTOPOHAMH, O TOM K€ MPEeAMETE U
[0 TEM 3JK€ OCHOBAaHMSIM B CyJax JBYX JOTOBapHUBAIOIIMUXCS CTOPOH, KOMIIETEHTHBIX B
COOTBETCTBUU ¢ JaHHOW KoHBeHmmeW, cya, BO30YAMBINHMK €0 TO37HEE, MpeKpaliaeTt
IIPOU3BOACTBO.

B cootBercTtBuM ke co cT. 27 Permamenta N 44/2001, cormacHO KOTOPOMY €Clu OBLIH
IPEIbSABICHBl UCKUA IO OAHOMY M TOMY K€ OCHOBAHMIO MEXKIY TEMHU )K€ CTOPOHAMH B CYIbl
pa3HBIX TOCYNapCTB, TO CyJA, KOTOpPbII BTOPBIM MpHUHSAJI J€J0 K IPOU3BOACTBY,
NPUOCTAHABJIMBAET MPOU3BOJACTBO MO eIy J0 TeX IOop, IMOoKa He OyJIeT YyCTaHOBJIECHA
IOPUCIUKINS CyJa, KOTOPBIA MEPBBIM MPHUHSI MCK K paccMOTpeHuto. Kak TOapKO mpu3HaHa
KOMIIETEHIIMS CyJa, TEpBBIM TPHUHSBILETO €10 K TMPOU3BOJACTBY, JIOOOH Ipyroil cya
OTKa3bIBAETCS OT CBOEH KOMIIETEHIIMH B TOJIb3Y MIEPBOTO.

16.3. OcoOEHHOCTH pacCMOTPEHUS I C YIaCTHEM
uHocTpaHHbIX Jull. Cynebnsie nopyuenus. TpeboBanus,
MpeIbsBIseMble K TOKYMEHTaM HHOCTPAHHOTO TPOUCXOXKICHHUS



B coorBerctBuu co cr. 253 AIIK P® nena ¢ ydacTueM WHOCTPaHHBIX JIMIL
paccMaTpuBalOTCs apOUTpaXHbIM cyJqoM mo obumM npaBwiam AIIK PO ¢ ocobenHoctsimu,
npexycmorpeHHbiMu 1. 33 AIIK P®, ecam mexayHapoaHsIM jaoroBopoM Poccuiickoit
®denepanuu He peaycMOTpeHO uHoe. [Ipu 3ToM Aena ¢ yyacTeM MHOCTpPaHHBIX JIMILL, €CJIN 3TU
JWIa WIX WX OPTaHbl YNpaBlICHUs, (UINANBI, TMPEACTaBUTEIBCTBA JTHOO WX TPEACTABUTEIH,
YIOJHOMOYEHHBIE Ha BEACHHME J€Jla, HAxXOATCS WM IPOXKMBAIOT Ha Teppuropun PO,
paccmaTpuBarOTCA B CPOKH, ycTaHOBIIEHHbIE ATIK PO.

B caywasx eciauM MHOCTpaHHBIE JIMIA, YYacTBYIOIIME B JeEJe, pPaccMaTpuBacMOM
apOUTPaKHBIM CYJIOM, HaxoJfATCS WIM MPOXKUBAIOT BHE mpenenoB Poccum, Takue nuna
U3BEIIAIOTCA O CyAeOHOM pa30uparenbCcTBE ONpeAeiIeHHEeM apOUTPaKHOro CcyAa IyTeM
HaIlpaBJICHUS MOPYYEHHs B YUPEKICHHE IOCTULHMHM WIM JAPYrod KOMIIETEHTHBIM OpraH
MHOCTPaHHOI'O TOCyAapcTBa. B 3THX ciy4asX CpOK paccMOTpEHHus Jejla IpOIJIEBAeTCs
apOUTPaKHBIM CYJIOM Ha CpOK, YCTaHOBJECHHBIH JIOTOBOPOM O IPaBOBOW IIOMOIIM JJis
HaIpaBJICHUS MOPYYEHHUH B YUYPEXKACHHE IOCTHLIMM WM JAPYroil KOMIIETEHTHBIM Oprax
MHOCTPAHHOI'O rOCYJapCTBa, a P OTCYTCTBHM B JIOTOBOPE TAKOTO CPOKAa WM IIPU OTCYTCTBUU
YKa3aHHOT'O JIOrOBOpa - He 0ojiee 4YeM Ha LIeCTh MECSIIEB.

Taxum oOpa3om, paz0MpaTeNnbCTBO €Nl ¢ yYaCTUEM HHOCTPAHHBIX JIUI] B apOUTpPa)KHBIX
Cylax BeNeTcs IPEHMMYLIECTBEHHO B COOTBETCTBUM C HALMOHAIBHBIM IIPOLECCYaIbHBIM
3aKOHOATenbCTBOM. Eciu MexxayHapoaHsiM goroopom Poccuiickoit denepanuy yCTaHOBIIEHBI
VHBIEC IIPaBUJIA CYJONPOU3BOJICTBA, a HE T€, KOTOPBIE MPELYCMOTPEHBI 3aKOHOAATENLCTBOM PD,
TO TMPUMEHSIOTCS IMpaBWiIa MEXAYHapoAHOro goroopa. IloaToMy BO3HMKaeT HEOOXOIUMOCTH
aHamu3a MpaBWII CYJONPOM3BOJCTBA C TOYKH 3pEHHs, BO-TEPBBIX, OCOOCHHOCTEH MPaBOBOIO
peryJIMpoBaHusl PACCMOTPEHHUS JI€]I C MHOCTPAHHBIM 3JIEMEHTOM C TOYKH 3PEHUS HAlMOHAIBHOTO
3aKOHOAATENbCTBA M, BO-BTOPBIX, INPUMEHEHHSs U B IEJIOM pealu3alid IOJIOKEHUN
MEXIYHAPOAHOIO0 M HHOCTPAaHHOTO IPOLECCYaIbHOTO 3aKOHOAATENIBCTBA.

HOpHI[OK H3BCUICHUS HHOCTPAHHBIX JIWI]

Cornacuo yactu 5 crarbu 121 AIIK P® uHOCTpaHHbIe THIIa W3BEUIAIOTCA apOUTPAKHBIM
CyJIOM TIO TIpaBWJIaM, ycTaHOBJIEHHBIM B TJI. 12 AIIK P®, ecniu unoe He npenycmorpeno AIIK
P® nnu mexayHaponssiM 1orosopoM Poccuiickoit denepanuu.

Crioco6 m3BeIIeHHUs] OTBETYMKA O BPEMEHH M MECTE CYIeOHOr0 3acelaHus, BHIOpaHHBINA
apOUTPaKHBIM CYZOM, OMpEAeNseT HE TOJIbKO CPOKM CyneOHOro MPOU3BOJCTBA, HO U
pPEe3yNbTaTUBHOCTh MPOIECCa MCIIOJHEHHUS, MOCKOJIbKY B KauecTBE OJHOTO U3 OCHOBHBIX
BO3PAXXEHUN OTBETYHMKA MPH PACCMOTPEHUU XOJATaHCTBA O MNPUHYIUTEIHBHOM HCIOJHEHUU
MOXXET OBITh HEW3BEIICHHE JTUOO0 HEHaJIekKaIee U3BEUICHUE O CyJIeOHOM MpOoIlecce B JAPYyTroM
rocyJ1apCTBe.

Takoil ©HOM MOPSATOK, 0 KOTOPpOM roBopHT 4. 5 cT. 121 AIIK P®, ycraHoBneH B 4. 3 CT.
253 AIIK P®, B l'aarckoii KOHBEHIIMM O BPYYCHHMH 3a TpaHHUIEH CyIeOHBIX M BHECYIEOHBIX
JIOKyMEHTOB TI0 TPaXTAHCKUM M TOProBbIM nenaMm (mamee - ['aarckas koHBeHIUs 1965 T1.) u
JIPYTUX MEXTyHAPOIHBIX TOTOBOPAX.

Bo-nepBbiX, B OTHOIIEHUU TpakJaH W OPraHU3alMi CTpaH, ¢ KOTOpbIMH Yy Poccuiickoit
®denepalyl 3aKIIOYCHBI JIBYCTOPOHHHE JOTOBOPBI O MPABOBOM MOMOIIH, CYACOHBIC W3BEIICHUS
U BBI30Bbl BBICBUIAIOTCS HA YCIOBUSX, MPEIyCMOTPEHHBIX TaKUM JOTOBOpoM. BapuaHTbI
JOCTaBKM MOTYT OBITh pa3jIMYHBIMH: HA4YMHAs OT TMepelAadyd JOKYMEHTOB KaK MEXIY
HEHTpPaJIbHBIMU, TaK U TEPPUTOPHAIBHBIMH OpTraHaMu IOCTUIMU M 3aKaH4YUBas OTIPaBKOU
JIOKyMEHTOB HEMOCPEICTBEHHO IO MOYTE.

Tak, Hanpumep, nosoxkenus: cT. 8 [aarckoil koHBeHIMM 1965 T. ycTaHaBIMBAKOT, YTO
KaX0€ TOCYJapCTBO-YYaCTHHK IOJTHOMOYHO HEMOCPEJICTBEHHO M JO0OPOBOJBHO MPOBOJIUTH
yepe3 CBOUX JUIUIOMAaTHYECKUX M KOHCYJBCKHUX TpEACTaBUTENEH BpyudeHue CyIeOHbIX
JOKYMEHTOB WJIM YBEJIOMIJICHHE O HHX JIUIIaM, HAXOASIIUMCS 3a pyOeskoM. B To ke BpeMs mrodoe
rOCyAapCTBO MOXKET 3aBUTH O MPOTHUBOACHCTBUH HCIIOIH30BAHUIO ATOTO MOJTHOMOYHUS HAa CBOEH



TEPPUTOPUHU, KPOME CIIydyaeB, KOTJa JOKYMEHT JOJKEH OBITh BpPYUY€H IpakJaHUHY CTpPaHbI-
3asgBUTENS WJIM KOIJIa OH JOJDKEH ObIThb yBeIOMJIeH 00 3ToM JokymMeHTe. Co CTOpPOHBI
Poccuiickoit ®denepanmu MOAOOHBIX COOOIICHWH HE IOCTYINAajao, a 3HAYMT, TeNepb Oyjaer
JIOMyCTUMO Bpyuye€HHE JH0ObIM HaxonsdmuMmcs B Poccun nuuam (B TOM 4MCIE€ U POCCUHCKUM
rpaxkaaHaM)  CyJIeOHbIX W BHECYJEOHBIX  JIOKyMEHTOB  4Yepe3  JUILIOMaTHYecKue
NpPEJCTaBUTENILCTBA WJIM KOHCYJIBCKHE YUYPEXKIEHHs TOCyJapcTB - Y4YacTHHUKOB ['aarckoi
KOHBeHIuH 1965 r.

Cornacno cr. 10 TI'aarckoil koHBeHuMu 1965 r. mpu ycnoBHH, €CiAM 3alpallluBaEMOE
TOCYJIapCTBO HE BO3paxkaeT, KOHBEHIMS HE TPENSTCTBYeT CBOOOIHO TMOCHUIATH CyneOHbIE
JIOKYMEHTBI ITOYTON HEMOCPEACTBEHHO JIMLIAaM, HaxoAsmumMmest 3a rpanunei. [lockonsky Poccus
HUKaKMX OTOBOPOK M 3asBJICHUI Npu patudukanuu HE cjenajia, 3TO 03HA4aeT BO3MOYKHOCTH
HalpaBJIeHUs CyAeOHBIX JOKYMEHTOB POCCUHCKUM JIUI[aM HEMOCPEICTBEHHO I10 MOYTe.

HpOHCCCyaHBHBIC JBI'OTHI

B uvactu 1 ctateu 254 AIIK PO ycranaBnuBaeTcsi HOJIOKEHUE O TOM, YTO MIPOLIECCYaIbHbIE
JBIOTHI MPEAOCTABISAIOTCS MHOCTPAHHBIM JIMILIAM, €CJIM OHHM IPEILyCMOTPEHBI MEXAYHapOIHBIM
norosopoM Poccuiickoit denepanuu.

Ilon mpoueccyalbHBIMM JIBIOTAMH MOXHO IOHMMAaTh IMpaBuia, JoMycKarolue Ooiee
yIOOHBIH MpaBOBOM peXUM B apOUTpaXHOM IMIpolecce IO CPaBHEHUIO C  OOLIUM
IPOLECCYaJbHbIM PETJIAMEHTOM, HampUMep IpU yIUlaTe CyJIeOHBIX PACXOJI0B, IMOJYYEHUU
IIPaBOBOM MIOMOIIHU U T.JI.

Ecnu pasblie MOXKHO OBLIO TOBOPUTH O TOM, YTO B CHJIY HAI[MOHAJIbHOI'O IPABOBOIO
pe’KuMa MHOCTPAHHBIX JIMII Ha HUX PaclpOCTPAHSINCh KakK OOIIKe, TaK U JIbIOTHBIE IPaBUiIa, TO
TeNepb MpaBO Ha IMOJy4YEHHE JIbIOT HWHOCTpPaHHbIE JIMIA MMEIOT TOJBKO B CIydyasx,
IIPEyCMOTPEHHBIX MEXAYHAapOAHBIMU JOrOBOPAMH. AHAJIOIMYHOE MOJ0XKEHHE OTPAXKEHO B CT.
4 ®enepanpHoro 3akoHa ot 25 utonst 2002 r. N 115-®3 "O npaBoBOM NOJI0KEHUN HHOCTPAHHBIX
rpaxzaaH B Poccuiickoit @enepanun", cOrimacHO KOTOPOM MHOCTPAHHBIE TPaKAaHE MOIb3YIOTCSA B
P® mpaBamu u HecyT O0sI3aHHOCTH HapaBHE ¢ rpaxnaHamu P®, 3a HCKIIOYEHHEM CIlyyaes,
IPEIyCMOTPEHHBIX (peiepanibHbIM 3aKOHOM.

lN'ocynapcTBeHHas nmonuinHa

Bonpoc ymnaTel rocygapCTBEHHOM MOLIJIMHBI MOXKET peliathecsi o pasHomy. Hampumep,
mexnay crpaHamu CHI' 3akmrouenHo CorvamieHue o pasmMepe rocyAapCTBEHHOW MOLIIUHBI U
HOpSIIKE €€ B3BICKAHUS IPH PACCMOTPEHHMU XO3SHCTBEHHBIX CIIOPOB MEXIy CyOBEKTaMu
XO3SMCTBOBaHMS Pa3HBIX rocyaapcTB (Amrxaban, 24 mexadbpst 1993 r.). B memsix obecnedenus
IpU Pa3pelIeHUu CIIOPOB PAaBHOM BO3MOXKHOCTU AJIl CyJEOHOM 3alllUThl MpaB M 3aKOHHBIX
MHTEPECOB XO3SHUCTBYIOUIMX CYOBEKTOB, HAXOISAIIMXCA HAa TEPPUTOPHHM pa3HBIX TOCYAApCTB,
CornameHueM yCTaHOBJIEHBI CTaBKM I'OCYJapCTBEHHOM MOLUIMHBI IPU OOpallleHUH C UCKOM B
CyZl ApPYTOro rocy1apcTBa.

B kauecTBe €IMHOTO NEHEXHOTO YKBMBAJICHTA IPU YIUIATE TOCYJApCTBEHHOW IOIIINHBI B
cyneOHo-apOUTpakHble OpraHbl rocyaapcts - ydactHukoB CHI' ycranoBnen pyOmnb. Kypcwr
HAallMOHAJBHBIX BAIIOT K PyOJI0 ONpEAENsAOTCS HAlMOHAJIbHBIMU OaHKaMH TOCYIapCTB -
yuactHukoB CHI'. Omnara rocynapcTBEHHOM NOLUIMHBI B CyAeOHO-apOMTpa)KHBIE OPIaHBI
IPOM3BOJUTCS B HAlMOHAJIBHOM BalIOTE IOCyJapcTBa HAXOXKICHUs cyaa Jubo B pyoisx PO c
IepecyeToM IO KypcaM HaIMOHAJIBHBIX BaJIOT, ONpEACNSAEMBbIX HAIMOHAIBHBIMU OaHKaMu
rocynapctB - yuactHukoB CHI'. Cinegyer oOpaTuTh BHUMaHUE, YTO TaK)Xe, B COOTBETCTBHH C TI.
15 Tlocranosnenus [Inenyma Boiciero Apourpaxksnoro Cyna PO ot 11 urons 1999 r. N 8 "O
JNEUCTBUU MEXKIYHApOIHBIX TOroBopoB Poccuiickoit @enepanuu NPpUMEHUTEIBHO K BOMPOCAM
apOUTpaKHOTO Tpolecca, HOCTpaHHBIC JIMIA U3 TOCYIApCTB - Y4acTHUKOB CorjameHus o
pasMepe TOCyAApCTBEHHOW IIOLUIMHBI M TOPSAKE €€ B3bICKAHUSA IIPU  PAaCCMOTPEHHH



XO3SIICTBEHHBIX CIIOPOB MEXy CyObEKTaMM XO3SHCTBOBAHMSI Pa3HBIX T'OCYIAapCTB YIUIAYMBAIOT
rOCyJapCTBEHHYIO MOLUIMHY B MOPSAKE, MpeaycMoTpeHHoOM 3TuM CornamenueM. Pacxonpl,
CBS3aHHbBIE C KOHBEpTALMEH HAallMOHAJIBHBIX BAJIOT MpPH YIJIaT€ TOCYJapCTBEHHOM MOLUIMHBI B
pyOJIsIX MPU PacCMOTPEHUM XO3SMCTBEHHBIX CIIOPOB MEXAY JHIIAMH TOCYJapCTB - YYaCTHUKOB
CHI', cnemyer paccmarpuBaTh B KadeCTBE YOBITKOB, BO3HMKAIOUIMX JOINOJHHUTEIBHO M3-3a
HEBBITMOTHEHNUS OTBETYUKOM OCHOBHOTO 0053aTeIbCTBA.

Uro KkacaeTcsi HCTLUOB M3 CTpaH, HE SBJSIONIMXCA YydYacTHUIIAMM AmixabaacKkoro
CornamieHus, TO OHHM VYIUIAYUBAIOT TOCYJApCTBEHHYIO TMONIIMHY TpU oOpalleHud B
apOuTpaxxHbIe Cy/Ibl B pa3Mepax, yCTaHOBICHHBIX B Hanorosom xoaekce PO.

Uro kacaeTcs HHBIX CYIeOHBIX pPAcXOlI0B, TO B JaHHOW cdepe OCHOBOIOIAraromiee
3HaueHne UMeroT akThl CoBeta EBpombl, B yacTHOCTH CT. 6 EBponeiickoit KOHBEHIIMM O 3aIlHUTe
MpaB YeJIOBEeKa M OCHOBHBIX CBOOO, MOCKOJbKY MpaBo Ha 3((eKTHBHYIO CyAeOHYIO 3alIuTy
BKITIOYAaeT B ce0si BO3MOXKHOCTh OKa3aHWS TOJJICPKKUA MPHU HECEHWH DPACXOIOB, CBSI3aHHBIX C
OTHPABIICHUEM MPABOCYIUSI.

Psin monoxenuit [Maarckoif KOHBEHIIMU TIO BOIpOCaM TpaxJAaHCKOro mporecca 1954 r.
3aKpeIIsieT, B YaCTHOCTH, PaBHOE MPaBO Ha TONyueHHE OecIIaTHOW IMPaBOBOW IMOMOIIU B
COOTBETCTBUHM C 3aKOHOIATEIbCTBOM TOCYIapCcTBa, rae TpeOyercs OecruiaTHas IpaBoOBas
MOMOILIb, a TAKXE PACKPBIT Psii IPOLEIYPHBIX BOIPOCOB OKa3aHUs Takod mnomomu. To ecth B
psle CTpaH CYLIECTBYIOT CIELUATIbHBIE CUCTEMBI, OOECIEUMBAIOIINE MOMOLIb HYXIAIOIIUMCS
JUIAM B JIOCTyINE K MPaBOCYAMIO, B YAaCTHOCTH, MyTEM CHIDKEHUS JHOO OCBOOOXKIEHHUS OT
yIUIaThl TOCYJAapCTBEHHON MONIJIMHBI, OKa3aHWS IIOMOIIM MpU OIUIaTe€ YCIyr CyJIeOHOro
MPEACTABUTEINS, MPEXKIE BCErO a/IBOKaTa, MPU OIJIATE COBEPILEHUS OTAECIbHBIX ITPOLIECCYATbHBIX
JICMCTBHM, HAIIpUMEDP IIPH OIUIaTe NMPOM3BOJACTBA IKCIEpTU3bl. [loaTOMy rpaskaaHe Kaxaou U3
cTpad, noanucaBmux KoHBEHIMIO MO BOMpOcaM TIPaKJAHCKOIO Ipoliecca, MMEIOT paBHbIE
BO3MOKHOCTH B JIOCTYyII€ K TAKOW CHCTEME ITPABOBOM ITOMOIIH.

B otHomennn P® 310 03HauaeT, Hanpumep, BO3MOKHOCTb UCIIOJIb30BaHUS HHOCTPAHHBIMHU
(U3NUECKUMU JIMIIAMU U3 TOCYIApCTB - YYAaCTHUKOB KOHBEHIMM MO BOIpPOCAM TPakKIaHCKOTO
mpolecca JIbrOT, YCTaHOBJIEHHBIX MpPU OIUIaTe€ TOCYAApPCTBEHHOW MOLUIMHBL, B TOM YHCIIE
NPEJOCTABIISIEMBIX U TI0 YCMOTPEHHIO apOUTpaskHOTO cyjaa B mopsaake cT. 333.36 u cr. 333.41
HK P®.

OCHOBHBIM C TOYKH 3PEHHUS MIPAKTUKH SBIISETCS BOIPOC JOKYMEHTAILHOTO 0OOCHOBAHUS U
JTOKa3bIBaHMs paBa 3asBUTENS Ha MOIyYSHHE IOPUINUECKON TOMOIIU C YYETOM HE00X0IUMOCTH
IIPEIOCTABIEHUS JTOKYMEHTOB O HYXJAa€MOCTH, BO3MOYKHOCTH HX IIPOBEPKH, DPa3IMUHBIX
KpUTEpUEB MaJI000eCIIEYeHHOCTH B Pa3IMYHBIX TOCYIapCTBaX.

Cyneb6Hblii 3a510T

B HekoTOphIX cTpaHaX 3aKOHOAATENBCTBOM YCTAHOBJICHO MPAaBHJIO O HEOOXOAUMOCTH
BHECEHUs1 cyAeOHOro 3amora. B 1maHHOM ciydae OINpEneNsioTcs TapaHTHH BO3MEUICHHUS
CyJEOHBIX pacXo/l0B OT UCTIA, ABJISIOILErOCsl MHOCTPAHHBIM JIMIIOM, B CJIy4ae OTKa3a B HCKeE.

B apOutpaxubix cymax P® He npeaycMOTpeHO B3MMaHHE CyJIeOHOro 3ajiora, Kak,
Hanpumep, B c¢T. 58 3akoHa ['py3un 0 MEXIyHApOJIHOM YaCTHOM Iipase, B cT. cT. 110 - 113 T'TIK
I'epmanun, § 57 I'TIK ABcTpuu (cyneOHbIH 3a0r TpeOyeTcs JUIIb TP OTCYTCTBUH COTJIAILICHHS
C APYTUM TOCYAapCTBOM 00 3TOM JIMOO HA OCHOBE B3aUMHOCTH ).

B TO xe Bpems NpakTUYEeCKH BCe IBYCTOPOHHHE noroopel Poccuiickoir denepanuu o
IPaBOBOM MOMOIIHY IIPEYyCMaTPUBAIOT PABEHCTBO MIPABOBBIX BO3MOXKHOCTEH 0OpaIlleHus B Cy /bl
JIOTOBAapHBAIOIIUXCS TOCYIAPCTB, B CBSA3U C YEM OHHU UCKIIIOYAIOT TPeOOBaHUS 00 yIiaTe Takoro
cyaeOHOro 3aJora.

Vyactue HWHOCTPAHHBIX JIMII B KAYECTBC TPETHUX JIMIL



WHocTpaHHble JMLIa MOTYT Yy4yacTBOBaTb B CyJ€ HE TOJIBKO B KadyeCTBE WCTIOB U
oTBeTYMKOB. DOpMOIi 3alUTHI UX MpaB MOXKET ObITh M y4yacTHE B KauecTBEe TPEThbUX Jull. B
cllydae €Clli 3aTparuBalOTCsS IpaBa M WHTEPEChl WHOCTPAHHBIX JIMI, HEOOXOJMMO UX
IPUBJIEUEHHE B YK€ BO3HUKIIMNA CyJeOHBIH MPOLECC MEXAY IBYMsI POCCUMCKMMHU JIMLAMH (CM.
1. 9 uadopmarnuonHoro nucema Ilpesuanyma Boiciiero Apoutpaxnoro Cyna P® ot 18 auBaps
2001 r. N 58 "OO030p mpakTHKH pa3pelieHHuss apOUTPaXHbIMH CyJaMHU CIIOPOB, CBSI3aHHBIX C
3alMTOW NHOCTPAHHBIX UHBECTOPOB").

CyneOHble mopy4eHus

B cootBerctBuM co cr. 256 AIIK P® apOutpaxksblil cya HCIONHSIET NEpeaHHbIE eMy B
MOPSIZIKE, YCTAHOBJIIEHHOM MEXIyHapoJaHbIM jaoroBopoM Poccuiickoit ®enepauuu uiu
(denepanbHbBIM 3aKOHOM, IOPYYEHHS HHOCTPAHHBIX CYJOB M KOMIIETEHTHBIX OpraHoB
WHOCTPAHHBIX TOCYJApPCTB O BHIMOJHEHUH OTIENBHBIX MPOILIECCyalbHBIX NEHCTBHUI (BpydeHUE
MOBECTOK M JPYTUX JOKYMEHTOB, IOJyYE€HHE IHCbMEHHBIX [0Ka3aTelbCTB, MPOU3BOACTBO
9KCIIEPTHU3bI, OCMOTP HA MECTE U AP.).

[lopydeHre MHOCTPAaHHOIO CyAa WM KOMIIETEHTHOTO OpraHa MHOCTPAHHOTO rocyJapcTBa
HE MO/JIekKAT UCIIOJIHEHHUIO, €CIIN:

- MCIIOJIHEHUE MOPYUYEHUSI HapyIlaeT OCHOBOIOJATaloIKe MPUHIIUIIBI POCCUMCKOrO MpaBa
WM UHBIM 00pa3oM IPOTHUBOPEUHT ITyOITUIHOMY MOPSIKY PD;

- ICTIOJTHEHHUE TIOPYYEHUS] He OTHOCUTCS K KOMITETCHIIMU apOUTpa)KHOTO cya B PD;

- HE YCTaHOBJICHA MOJUIMHHOCTb JOKYMEHTa, COAEPKAILIEro MOPYYEHUE O BBINOJIHEHHUU
OTJIENbHBIX MpOIecCyalbHbIX JelcTBUN. VcnomHeHue apOUTpaKHBIM CYJOM IOPYYEHHH O
BBINIOJIHEHUH OTAEJbHBIX IPOLECCYaTbHBIX AEHCTBUN MPOU3BOIUTCS B MOPSAKE, YCTAHOBIEHHOM
AIIK PO, ecnmu mHOE HE MPEIyCMOTPEHO MEXIYyHapoIHbIM aoroopom P®. Kpome Toro,
apOUTpaKHBIE CYIbl MOTYT B MOPSAJIKE, YCTAHOBICHHOM MEXIYHApPOJIHBIM AOroBOpoM Pd unun
denepanbHBIM 3aKOHOM, OOpamaThCs K MHOCTPAHHBIM CyJaM WJIH KOMIIETEHTHBIM OpraHam
WHOCTPAHHBIX TOCYJapCTB C MOPYYEHUSIMH O BBINOJHEHUH OTHAEIBHBIX IPOLECCYaTIbHBIX
JIEUCTBUU.

[IpumeHeHne naHHBIX MPABUI TECHO CBSI3aHO C I0roBopamMu Poccuu o mpaBOBOM MOMOIIH,
B KOTOPBIX B TOM YHCJIE OTPAKEHO B3aUMOJIEHCTBUE CYJIOB.

Ocoboe mecTo 31ech 3aHuMaeT ['aarckas koHBeHIUs 1970 T. 0 MOMyYeHHH 3a TPaHUIICH
JI0Ka3aTeNbCTB M0 I'PAXKAAHCKUM M TOPIrOBBIM JeiaM, K KoTopod Poccus mpucoeanHunach B
2001 1. Ilockonbky Poccust He caemana npu ee parudukanuu oroBopku k ctT. 23 KoHBeHIHH,
NO3BOJISIIOIIEH HE HWCHOJHATH CyJeOHbIe MOpPYUYEHHs, KOTOpbIE HAIpPaBISAIOTCS B IEJAX
MOJlyYEHHUs MaTepHalioB, W3BECTHBIX B TOCyJapcTBaX OOBIYHOTO IIpaBa Kak JA0cCyleOHOe
packpeiTHe JokaszarenbcTB (discovery), TO IaHHas MpoueAypa MPH HAIUYHUU 3alpoca MOMKET
MPUMEHATHCA U B POCCUHCKOM apOUTpaxkHOM mnporiecce. OIHAKO UCIIOIIHEHUE TaKOTO CyIeOHOTO
MOpPYyYEHUST MOXET BBI3BaTh MPOOJEMBI TMPAKTHYECKOTO  XapakTepa, CBSI3aHHBIE C
HEBO3MOKHOCTBIO IO MpPOLECCYaJbHOMY IIPaBy COBEPIIEHUS IMPOLECCYAIbHBIX JEUCTBUU 10
BO30YKJIEHHS JeJia B Cy/ie M APYTUMH 00CTOSTeNbCTBaMU. ['aarckasi KOHBEHIUS YCTaHABINBACT
B TOM 4HCJI€ U HeCyJeOHbIM MyTh MOJNy4eHHUs A0Ka3areabCTB. C Opyroil CTOPOHBI, BO3HUKAET
Bompoc o0 cdepe aedictBus KoHBeHUIuM BBuAYy ee orpaHudeHHocTH. Tak, KoHBeHuums
pacmpocTpaHsieTcsl Ha IPpaKIaHCKUE U TOPTOBBIE Jiea, apOUTpaXKHbIE e CyAbl paCCMaTPUBAIOT
U Jena 13 MyOJUYHO-TIPABOBBIX OTHOIIEHHWH. B Hacrosiiee Bpemsi Hew3BecTHa OoibIuas
IpaKkTHKa NpUMEHEeHHUs JaHHOW KOHBEHIIMM N0 yKa3aHHBIM BOIIPOCAM.

TpeboBanus, npeabaBIsieMbIe K TOKyMEHTaM HHOCTPAHHOTO MPOUCXOXKACHUSI.

JIOKYMEHTBI, BBIJAHHBIE, COCTaBJICHHbIE WM YAOCTOBEPEHHBIE 10 YCTaHOBJICHHON (opMme
KOMIIETEHTHBIMA OpraHaMH HWHOCTPAaHHBIX TOCYJapcTB BHe 1peaenoB P® mno Hopmam
WHOCTPAHHOI'O IPaBa B OTHOIIEHUM POCCUHCKUX OPraHM3alui U Tpa)kJaH WIM HWHOCTPaHHBIX
T, TPUHUMAIOTCSI apOUTPAKHBIMU CYJaMHU:

1) mpu HaNMYKK JeTaNU3alK YKa3aHHBIX JJOKYMEHTOB.



Ilon JIerajm3aiuen TMOHUMAETCS dbopmasibHast npoueaypa, UCIIOJIb3yeMas
JUIIJIOMAaTHYECKUMU WM KOHCYJIBCKMMH areéHTaMu CTpaHbl, HA TEPPUTOPUU KOTOPOM JOKYMEHT
JIOJDKEH OBITh MPEJCTaBIIEH, IS YIOCTOBEPEHHUS MOUTMHHOCTU TMOIUCH, Ka4eCTBa, B KOTOPOM
BBICTYNAJIO JIMIIO, MOANKCABLIEE JOKYMEHT, U - B HAAJEXKAIIEeM Cily4ae - MOJJIMHHOCTU MeYaTu
WM IITaMIla, KOTOPBIMU CKPEIUIEH 3TOT JOKYMEHT. Jleraims3auusi HHOCTPAHHOTO AOKYMEHTA
HeoO0XouMa Ui ero MPeCTaBICHUS B KaUeCTBE JOKA3aTeIbCTBA B apOUTPaKHOM Tpolecce, HO
OHAa HE MCKJIIOYaeT MPOBEPKU CO CTOPOHBI CyJa C LEJIbI0 YCTAHOBJICHHS MPaBWJIBHOCTH
COZIepXKAIINXCs B HEM CBEJCHUM 1O CYLIECTBY;

2) npu NpOCTaBICHUH ATTOCTHIIS.

Tak, B cmydasx, mperycMOTpeHHbIX KoHBeHIHeH, oTMeHsto1Iei TpeOoBaHUs Jerain3aun
MHOCTPAaHHBIX O(QUITHATBHBIX JOKYMEHTOB OT 5 oKTA0ps 1961 r. (I"aarckas konBeHmus 1961 r.),
apOUTPaXXHBIA CyA MpUHUMAaeT 0e3 jeranu3aluu opuUuaibHble JOKYMEHTHl W3 ABCTpallvu,
Asctpun, Aaturya u bapOynasl, Apreatunsl, Apmenuu, baramckux octpoBoB, benusa, benbrum,
benopyccun, bocuuu u I'epueroBunsi, borcBanwl, bpynes, BemukoOpuranuu, Benrpuw,
I'epmanun, ['penuun, Mspawns, Ucnannu, Utanuu, Kunpa, JlatBuu, Jlecoro, JIuxreHmreiina,
JlrokcemOypra, Mapukus, Makenonuu, ManaBu, ManbTel, MaBpuTanuu, MapiamioBbIX
octpoBoB, Mekcuku, HwunepnannoB, Hopseruun, Ilanamsi, I[lopryramum, Can-Mapuno,
Ceitmiensckux octpoBoB, Cnoennn, CIIA, Cypunama, Tonru, Typuun, ®umxu, OuHISHINH,
Opannun, Xopsatuu, llBeinapun, FOrocnasuu, FOxHO-Adpukanckoii PecrryOnuku, Anoxumn.
Ha odunmanbHbIx TOKyMEHTax (K MX YUCITY OTHECEHBI JOKYMEHTBI, HCXOMASIIUE OT OpraHa Wiu
JIOJDKHOCTHOTO  JIMIA, MOAYUHSIONIMXCS FOPUCAUKIMU TOCYJapCTBa, BKIOYAs JAOKYMEHTHI,
UCXOZSIIUEe OT  TPOKYypaTypbl, CeKpeTaps Ccyla HWId  CyJeOHOro  HCIIOJTHHUTEINS;
aIMUHUCTPATUBHBIC JTOKYMEHTBHI; HOTApUaJIbHBIC AaKThI, O(UIIMAIbHBIE MOMETKU, TaKUE Kak
OTMETKHU O PETUCTPALIMU; BU3bI, IOATBEPKAAIOIINE ONPEICICHHYIO JaTy; 3aBEPEHUs MOJINUCH Ha
JIOKyMEHTE, HE 3aCBUACTEIILCTBOBAHHOM Yy HOTapuyca), MpeaHa3HauYeHHbIX JIJISl UCIIOIb30BaHUS
Ha TEPPUTOPHUH JIPYTOTr0 TOCYAApCTBA, CIEUUAIBHO YIIOJIHOMOYEHHBIM OPraHOM NPOCTaBISETCS
CIIELUABHBIN 1ITaMi (aOCTHIIb), KOTOPBIA yA0CTOBEPSET MOJIUHHOCTh MOJIKUCH, KaueCTBO, B
KOTOPOM BBICTYNaJO JMIO, MOANUCABIIEE IOKYMEHT, a TakKXe MOJJIMHHOCTh IEYaTh WU
mTamia, KOTOPbIMU CKPEIUJIEH 3TOT JOKYMEHT;

3) npu HATMYUU HAJJISKAIUM 00pa30M 3aBEPEHHOTO MIEPEBOIa HA PYCCKUM S3BIK.

I'nasa 17. MPOU3BOACTBO B APBUTPA’KHOM CYJIE
AINIEJUIAIMOHHON UHCTAHIIUU

17.1. UTHCTUTYT aneyuIsiuy B CUCTEME IIEpECMOTpa
CyJIeOHBIX aKTOB. Bunpl anemnsnuu

B 1995 r. ¢ npuHATHEM BTOPOM pENaKIIuu POCCHUICKOTO ApOUTPaKHOTO TIPOIIECCYaTbHOTO
KOOCKCa HpOI/I3OH_UIO BOCCTAaHOBJICHUEC HpaBOBOFO I/IHCTI/ITyTa aAlICJIIMUOHHOT' O OG)KEUIOBaHI/ISI B
POCCHUICKOM apOUTpa)KHOM TIPOIIECCYaThHOM TpaBe.

AHaJII/I3 ITIO3UTHUBHBIX qepT arrCJusin I103BOJISACT BBIACIUTH HaI/I6OJIee Cym@CTBeHHBIe
MOMEHTBI, C KOTOPBIMH CBSi3aHa I1€JeCO00pa3HOCTh BBeAeHUs B Poccuiickoit deneparnuun
JAHHOT'O I/IHCTI/ITYTa.

Bo-miepBbIX, HHCTUTYT amnesuBIMU MO3BOJISET OoJiee TOJHO TapaHTHPOBATh peaTu3alluio
npaBa Ha CyAeOHYIO 3allIUTy, TOCKOJBKY aneJUIIus HpeArnoiaraeT BTOPUYHOE PacCMOTPEHHE
Jiena 1o cymectBy. Kpome Toro, yBepeHHOCTh B TOM, YTO PEIIEHUE CyJla MIEPBOM MHCTAHITUU HE
OKOHYATEJIbHO, YTO OHO MOXKET OBITh MIEPECMOTPEHO OO0JIee OMBITHBIMU M KBAJIU(UIIMPOBAHHBIMU
CyAbsIMH, KOTOpPBIE HE IOJBEPKEHBI MECTHBIM BIUSHHUSAM, MUMEET Ba)XXHOE TICHXOJOTHUYECKOE
3HAYCHHUC KaK IJIs1 y‘IaCTBYIOH_II/IX B ACJIC, TaK U OJIA 06H_[€CTBa B IICJIOM.

Bo-BTOpBIX, WHCTUTYT ameJUIANMHA TO3BOJISIET OOECIEYUTh OMpPEACNICHHYIO OBICTPOTYy H
YCTKOCTH B OCYH_IGCTBHCHI/II/I HpaBOCy,Z[I/IH.



B-Tperbux, BBeAEHHE aMNeUIILIMOHHOTO O00KaJlOBaHUA CYJNEOHBIX aKTOB  CIIYKHT
OPUEHTUPOM JJISl CYJIOB NMEPBON MHCTAHLIUH, YTO MO3BOJIIET YMEHBIIUTh BEPOATHOCTh CyJeOHOM
OIIMOKHU.

Taxkum 00pazom, CyliecTBOBaHNE B apOUTPaKHOM M I'Pak[JaHCKOM cyaonpousBojcTse PO
aneJyIs iUyl HeoOXOAMMO, TaK KaK JaHHBIM WHCTUTYT SIBJISI€TCS JONOJHUTENBHOM rapaHtuen
CHPABEAJIUBOCTH CyJ€OHOrO MOCTAHOBJICHHUS M B HaWOOJbILICH CTENEHM NMpHU3BaH 00ECTEeYUTh
3allUTy MpaB U HHTEPECOB 3aWHTEPECOBAHHBIX JIMIl, YTO COOTBETCTBYET IMPUHIMIIAM IpaBa
Pa3BUTOIO JEMOKPATUYECKOI0 rOCy1apCTBa, TJe IpaBa U CBOOO/bI YETIOBEKa SIBJISIOTCS BBICIIEH
LIEHHOCTBIO.

Bmecre ¢ TeM MOYKHO COIVIACHUTBHCS, YTO 3aIMTa HAPYIIEHHOTO IPaBa B aleUIALHOHHOM
cyze (B oTauuue, HaupuMep, OT KaCCallMOHHOI'0) OCYIIECTBISETCS MEIJICHHEE U3-3a IOBTOPHOIO
paccmoTrpenus Aena. Ho paccMoTpeHue nena B aneJUIILMOHHON MHCTAHLUU NPENOCTaBISAET U
BO3MOXHOCTb JIUI[AM, YYaCTBYIOIIUM B JI€JI€, CChUIATHCS HAa HOBBIE (DaKThI, IPECTABIISATh HOBBIC
JI0Ka3aTeNnbcTBa (C OorpaHUYeHUsIMU, ycTaHoBiIeHHbIMU B AIIK P®), a amemnsaiuoHHOMY Ccyny
UCCJIEIOBaTh 3TH M IPEJCTaBICHHBIE paHee J0Ka3aTelbCTBA WU JIPyrMe MaTepuaibl jaena U
BBIHOCUTB B pE3yJIbTaTe PACCMOTPEHHUS JieNa cBoe pemeHne. K Tomy ke aneuIsauOHHbIN Cyll He
BCET/]a pacCMaTPHUBAET BCE JEN0 B 11eioM. Ecim cTopoHa oOkanoBaia He Bce Cy1eOHOE peleHrne
B LIE€JIOM, a JIMILb €r0 4acTh, C KOTOPOH OHA HE COIJIaCHA, TO TOJIBKO B ATOM YaCTH U MPOUCXOIUT
MOBTOPHAsI MPOBEPKa JIea.

Takum oOpa3oM, amneuIALUOHHOE OOXaloBaHWE HMEET KaK CBOM IPEUMYIIECTBA B
OTHOIIEHUHU JIPYTUX BUAOB 00XKaJOBaHMs CylE€OHBIX MOCTAHOBJIEHUH, TaK U CBOM HEIOCTaTKHU.
OpHako mocieHue He MOTYT OKa3aTh CYIIECTBEHHOT'O BIMSHMS Ha OOLIYIO MOJIOKUTEIbHYIO B
LIEJIOM XapaKTEPUCTUKY JAHHOIO MHCTUTYTa IPa’kJaHCKOTO M apOUTPakKHOT'0 Ipolecca.

Anennsanus B apOMTPakHOM M I'pa)kJIaHCKOM MpoIlecce MMEET OJHU U Te e OCHOBHBIC
enyd. OTO MEepecMOTp Jella M HCIPaBIEHHE BO3MOXKHBIX OMIMOOK B TIOCTAaHOBJICHHUSAX CyJAa
NEepBOM MHCTAHIUMM O BCTYIUIEHUS €0 B 3aKOHHYIO CHUJIy JJsl 00eCHeueHMs 3alluThl MpaB U
3aKOHHBIX HMHTEPECOB CYOBEKTOB CIOpPHBIX oOTHomeHud. Ho Hapsagy ¢ 0OIIHOCTBIO
IpolecCyalnbHbIX LieJed oOpamaroT Ha ceds BHUMAaHUE U DPA3IM4usg B HOPMATUBHOM
peryiaupoBaHuM cooTBeTcTBYIOLIEH npouenypsl B AIIK PO u I['TIK PO.

Ha nepBelii B3ris, HanOoJee CyIeCTBEHHBIM U3 HUX SIBIISIETCS 3aKpEIUICHUE aleuIsau B
IPaKIaHCKOM IIpOLEeCCe JIUIIB JUIs PELICHUHN U ONPEACIICHU MUPOBBIX CYAEH, B TO BpEMs KaK B
apOUTpPa)XHOM IIpOLiECCE OHAa MPENyCMOTpPEHa Jii aKTOB BCEX CYyJ0B INEPBOW HHCTAHIUM.
OpnHako 3TO BO MHOTOM BHEIIHEE TEPMHUHOJIOTMUYECKOE pasnuuue. s aHanu3a BHYTpEHHEN
CYLIHOCTH aneuIAIuKu OOJIbIIOe 3HaYeHHWE UMEET TO, YTO MCTOPUYECKH B IPABOBBIX CHCTEMaX
Pa3HBIX CTPaH CIOXKWIACH ANEJJIALUS TOJIHasl U HEIIOJIHAS.

[Ipu monHOM anenssanuy, 3aKperyIeHHOW B 3aKoHoAaTenbcTBe @Opanumu u Mtanuu, numam,
Y4acTBYIOUIMM B JIeJ€, pa3pellaeTcsl NPeAbsBIATh B ANEUIALUOHHBIX CyAax Hapsaay C yke
paccMaTpUBaeMbIMU J1OKa3aTeIbCTBAMU HOBBIE JOKa3aTenbcTBa M (akThl. Llenplo monHOM
ameJuUIALnY SBJSIETCS yCTpaHeHUe OMIMOOK Cy/ja MepBOi MHCTaHUUH. [Ipy 3TOM aneyussuoOHHBINA
Cyll HE HMMEET IIpaBa BO3BpallaTh JEJI0 B CyJ IE€PBOM HHCTaHIMM JUId IepecMorpa. Bcee
00CTOSTENILCTBA JIe1a, COCTABIISIIOIIME €r0 (PaKTHYECKYIO CTOPOHY, HCCIEAYIOTCS anesuisiuei B
IIOJTHOM 00BbeMe, IPOBOJATCS Te XKe ACUCTBUS M0 UCCIEI0BAHUIO U OLIEHKE J0Ka3aTeNlbCTB, YTO
U B CyJe NepBOM MHCTaHUMHU. [Ipu MoNHON ameisauuu juna, y4acTBYIOIIME B JEJI€, MOTYT
UCTPaBUTh CBOM OWIMOKM M YNyIIEHUs, DPa3BUTh M JONOJHHUTH CBOIO 3alIUTy, 4YTO B
OTIpENIeJICHHON CTENEeHM CIIOCOOCTBYET YCTaHOBJICHUIO MCTUHBI. B pesynbrare "CTOPOHBI Majo
3a00TATCSL O HaJUIekKalleM OOBACHEHMM CBOEro Jeja B CyJax IepBOM HMHCTAaHIMU U O
IIPEIOCTABIEHUU BCEX HY)KHBIX JOKA3aTEJIbCTB, CTABA 3TU CyAbl B HEBO3MOXHOCTb NPaBUIIBHO
pa3pelnTh AeN0, a MOTOM 3aTPyIHSIOT CyJAbl BBICHIME PACCMOTPEHHEM IIPEICTaBIISIEMBIX IO
pa3HBIMU MPEATIOTaMH HOBBIX OOCTOSTENLCTB U JJOBOAOB" <37>.

<37> Touses M. O mpaBe TSKYLIMXCS TNPEACTaBIATh HOBBIC J0Ka3aTeNbCTBA B
amneJUIIIUOHHY 0 HHCTaHIuo // JKypHai rpax1ancKoro u yrojoBHoro mpasa. 1884. Ku. 6.



IlosnHas anemtAnus XapaKTepU3yeTCsl AIUTEIBHBIM IPOU3BOACTBOM, IIOYTH KaK B NEPBOM
MHCTaHIIMU. DTO CBSI3aHO CO CPAaBHEHHUEM U PACCMOTPEHHEM HOBBIX U paHEE MPEJCTABIECHHBIX
(aKTOB U 10KA3aTEIbCTB.

Henonnast anemmsamust mpeicTaBiseT co0Oi MHepecMOTp pelIeHuil CyA0B IEpBOi
UHCTAHIIMM HAa OCHOBAHMU JIOKAa3aTEJIbCTB, KOTOpble OBUIM MPEIbSBICHBl JIUIAMH,
Y4acTBYIOUIMMHU B J€J€, B CyAbl NEepBOM MHCTaHUMU. HemomHas aneuranus 3akpervieHa B
3akoHojaTtenbcTBe ['epmanun u  ABctpuu. IIpUBOANMTH CCBHUIKM Ha HOBble (aKThl HIIH
JI0Ka3aTeIbCcTBA B XOA€ CyAEeOHOTO pa3OMpaTenbcTBa, KAk MPABHIIO, HE JOIYCKAeTCsl, HO HpU
OTpEIeIEHHBIX YCIOBHUSIX HOBBIE J10KA3aTEIbCTBA MIIM OOCTOSTEILCTBA MOTYT OBITh JOMYIEHBI.
[Ipyn HemosiHOM ameusIUu B YCTAHOBJIEHHBIX 3aKOHOM CIIy4asX JOIIyCKaeTCs BO3BPAILCHHE
JieN1a B CyJl IEPBOM MHCTAHLIMHU I HOBOTO PACCMOTPEHMSI JIe€1a U BBIHECEHUS PEILICHUS.

Ha ceroansiiinuii geHs anemuianys B apOUTpaxHOM Iporecce Poccun nmeeT npu3Haku Kak
IOJHOM, TaK W HENOJHOM amnemusiuuu. ApOUTpakKHOMY Cyay amne/UIILMOHHOM HWHCTaHIMU
INPUCYIIN TaKHe MPU3HAKU IOJIHOM aleJUIAMK, KaK HEBO3MOXKHOCTh HAIPABUTH JI€JI0 HA HOBOE
pacCMOTpPEHHE B CyJ NEpPBOM HMHCTaHIMM, OCYLIECTBIIEHUS IOBTOPHOIO PacCMOTPEHHS [eja,
ucciaeqoBaHusa (DaKTHUECKOM M INPAaBOBOM CTOPOHBI Jiefla B MOJHOM oObeme. UTo Kacaercs
HETIOJIHOM amnesuIsiluy, TO JUIsl apOMTPaskHOTO CyJa aneUIILMOHHOW MHCTAaHIIMK XapaKTEepPHO TO,
YTO OH IPUHUMAET K PACCMOTPEHUIO JTONOJHUTEIBHBIE T0KA3aTENbCTBA, HO TOJIBKO €CIIH JIULO,
yuyacTBylolllee B Jiele, OOOCHOBaJIO HEBO3MOXKHOCTh HX IPEJCTAaBICHHS B CyA NEpBOM
WHCTaHLWHU 10 IPUYMHAM, HE 3aBUCSLIUM OT HETO.

17.2. AnennsiuoHHOe MPOU3BOJICTBO KaK CAMOCTOSTENIbHAS CTa NS
apOUTPaXKHOTO TIpoIlecca: TOHATHE, CYIIHOCTh, 0COOCHHOCTH

Anennanus (aneJuIsuoOHHAs Kanoba) - mpock0a, moaBaeMas OJHON U3 CIOPSAIINX CTOPOH
B aNeJUIALIMOHHBIN CyJl O MEPEpPEelICHUU Jea, BBUIY HEMpPAaBWIBHOCTU PEIICHHs CyJa MepBOU
WHCTAHIIUU, TOCTAHOBJIEHHOTO B MOJIb3y MPOTUBHON CTOPOHBI.

B cyne anemnsuMOHHON WHCTAaHLIMM TPOXOJUT BTOPUYHOE PACCMOTPEHHUE JieNa IO
CYILIECTBY, BO BpeMs KOTOPOTO MPOBepstoTCs (haKTUUYEecKas U MpaBOBasi CTOPOHBI PEIICHUs, T.€.
MPAaBUJILHOCTh YCTAHOBIICHUSI CyJOM TEPBOW HMHCTAHIIMH OOCTOSATENHCTB JeNia U MPUMEHEHUs
HOpPM MaTepUaJbHOTO M TMpoIleccyalbHOro ImpaBa <38> mo wuMeoUmMMcs B Jele U
JIOTIOJTHUTEIBHO MPEICTABICHHBIM J10Ka3aTeIbCTBAM.

<38> Apburpaxusiii nporecc: YueOHUK st By30B / [lon pen. mpod. B.B. Spkosa. M.:
Opucts, 1998.

Ilenp TpoOW3BOACTBA B AlCIUIANMOHHOW WHCTAHIIMM - TIPOBEPHUTH 3aKOHHOCTh U
000CHOBAaHHOCTh HE BCTYINHUBIIUX B 3aKOHHYIO CWJIy PEIICHUN U ONpeaeNieHUl, BRIHECEHHBIX
CyJIOM TICpBOH WHCTAHIIMMA, U TEM CaMbIM HE JONYCTHTh BCTYIUICHHE B 3aKOHHYIO CHJIYy H
UCTIOJTHEHUE OMIMOOYHBIX CyIeOHBIX aKTOB.

17.3. IlpaBo aneuIsIMOHHOTO 00KaIOBaHMSL: ITPEIIOCHIIKH,
00BEKT M CYOBEKTHI 00KaTOBaHUS, CPOKH 0OpaIeHHUS
B apOUTPaKHBIN aNeUILUOHHBIN CY/]|

[IpaBo ameIAIMOHHOTO O0XAJIOBAHUSI - ATO MPEIOCTABIEHHAS 3aKOHOM BO3MOXHOCTH
00paTUThCA C aneUIIMOHHOW JKaJIo00M Ha pelieHHe CcyAa TepBOM WHCTAHIUA B
aneJUISIIIUOHHBIN cyn. s peanu3anuu mogoOHONW BO3MOXHOCTH HEOOXOIMMO HAIMYHUE psa
MPEINOCHUIOK 0ObEKTUBHOTO U CYOBbEKTUBHOTO XapaKTepa.

[IpennochuIKy aneuIaIuOHHOTO 00KaJOBaHUS - MPEABAPUTEIBHBIN yCIOBUS pean3alun
IIpaBa Ha aneJUISUOHHOE 00KalOBaHHeE.



OOBEKTHBHBIE TPEATTOCHUTKH:

- HaJguuue o0bEKTa, MO MOBOJY KOTOPOIO MOJACTCs aleUIsalus, - PelIeHue Cyla NepBoil
MHCTAHIIUY, HE BCTYIIMBIIEE B 3aKOHHYIO CUIY;

- coOJI0/IeHNEe YCTAaHOBIIEHHOT'O CPOKa Ha MoJavy aneJUIsIIIMOHHOM Kano0bl.

CyObeKTUBHbBIE NPEANOCHUIKM: HAJUYME ONPEICIIEHHOT0 Kpyra CyObEKTOB, HMEIOIINX
IIPABO IPUHECEHUS aleJJISIUN Ha PEIICHUE Cy/la IEPBOM NMHCTAHLUU.

Jluna, yyacTByrolue B Jielie, a TaKKe UHbIE JIMIA B Cllydasx, npeaycMoTpeHHbIx AIIK PO,
BIIpaBe 00’KaJIOBaTh B MOPSJIKE alEJISIMOHHOIO MPOU3BOJICTBA PEIICHUE apOUTPaKHOTO CyAa
NEepBOM MHCTAHIIMM, HE BCTyNuUBIIEE B 3aKOHHYIO cuity (cT. 257 AIIK P®): cTtopons! (MCTLBI U
OTBETYMKHM); TPETHbU JIMLA, 3asBIAIONIMNE U HE 3asABIIONIME CaMOCTOATENbHbIE TPeOOBaHUS Ha
IpeIMET CIOopa; 3assBUTENN U MHBIE 3aMHTEPECOBAHHBIE JIMIIA B JIeJaX 00 YCTaHOBJIEHUHU (DAKTOB,
UMEIOIUX IOPUIMYECKOE 3HAueHHe, U O HECOCTOATENBHOCTH (OaHKPOTCTBE) TIpa)aaH H
OpraHM3alyii; MPOKypop, TOCYIapCTBEHHBIE OPraHbl, OPraHbl MECTHOI'O CAMOYTPABJICHMUS, HHbIE
Oprasbl, OOpaTUBIINECS B CY[ B 3aIIUTY ITyOIMYHBIX MHTEPECOB; YYaCTHUKH IpoLecca 1o J1eIaM
00 aJMMHHUCTPATHUBHBIX IPABOHAPYIIEHUSAX, OTHECEHHBIX K BEACHHUIO apOUTPaKHBIX CYJIOB;
JMlla, HE y4acTBOBABIIME B JieJe, O MpaBax U 00 OOS3aHHOCTSX KOTOPBIX apOUTPaXKHBIN Cya
IPUHSUT Cy/IeOHBIN aKT, U T.1I.

17.4. ®opma u coaep:kaHue aneISIMOHHON Kamo0bl Ha peleHUs
apOUTPaXKHOTO CyJIa TIEPBOM UHCTAHIIHH,
HE BCTYIUBIIUE B 3aKOHHYIO CHITY

ATe/UIAIMOHHAsT  Kaloba SABISETCS CIUHCTBCHHBIM JIOKYMEHTOM, HHHIIMAPYIOIIAM
ameNISIIUOHHOE TPOU3BOACTBO. [IpoleccyanbHbIl  KOAEGKC MPEIbSBISET ONpeAelicHHbIC
TpeOOBaHUS K COJAEPXKAHHUIO aNeJUIIIUOHHON XalloObl, K €€ HajulexalleMy O(QpOpMIICHHUIO,
BKIIIOYasi JIOKyMEHTHl K HEW MpuiaraeMble, a TakKe K TeM JEHCTBUSM, KOTOpBIE IOJKHO
COBEPIIHUTH JTUIIO0, TTOIAIOIIEE JKATO00Y.

AnennsaiuoHHas xano0a IMojaeTcs 4epe3 MPHUHSABIINK peIieHUuEe B TEPBOM HHCTAHITUH
apOUTPaXHBIA CYJ, KOTOPBI OO0S3aH HAMpPaBUThL €€ BMECTE C JEJIOM B COOTBETCTBYIOIIUN
apOUTpaXHBIN Cy]I aNeJUIAIIMOHHON MHCTAHIIMU B 3-THEBHBIM CPOK CO JIHS MOCTYTUICHHS 5KaJTO0BI
B cyA (4. 2 ct. 257 AIIK POD).

’Kanoba mMoxkeT ObITh TIOJIaHA B TEYCHUE OJHOTO MECSIA MOCIEe MPUHITHS apOUTPaKHBIM
CYJIOM IIEpBOM MHCTAHIIUH 00KATyeMOT0 peIIeH s, eCii UHOM cpok He ycraHoBieH AIIK PO.

[To xomaraiicTBy JsmIa, OOpaTHUBIIETOCS C >Kajgo0OH, NPOMYMICHHBIA CPOK TOJIa4Yu
ATNeJIISIIUOHHON >Kamo00bl MOXKET OBITh BOCCTAaHOBIIEH apOUTPaXKHBIM CYJIOM areJUIIIUOHHON
MHCTAHIIMU TIPH YCJIOBHH, €CJIM XOJaTalCTBO MOAAHO HE MO3/Hee 6 MecsIeB CO JIHS MPUHATUS
perieHus U apOUTPaKHBINA CyJ MPU3HAET MPUYMHBI TIPOIYCKa CPOKA YBAKUTENBHBIMU (4. 4. 1, 2
cT. 259 AIIK PO).

AnensaiuoHHas kanoba JODKHA OTBeYaTh TPeOOBAHUAM, MPEIBIBIIEMBIM K ee popme U
coaepxanuto (ct. 260 AIIK P®). Ee xonust npeaBapuTeIbHO TOJDKHA OBITH HallpaBieHa IPYTUM
JUIaM, Y9aCTBYIOUINM B Jiene. B jkano0e ToMmKHBI OBITh YKa3aHBI:

1) HauMeHOBaHUE apOUTPAXKHOTO CYJIa, B KOTOPBIH MOIaeTCs aneuIIIMOHHAas Kalo0a;

2) HaMMEHOBAHHKE JIUIIA, MTOIAOIIETO Kano0y, U IPYTHX JIHII, YYACTBYIOIIUX B JIETIC;

3) HauMeHOBaHUe apOUTPANKHOTO CyJ1a, MPUHSBILIETO 00kKaITyeMoe pelIeHre, HOMEp JeNia |
JaTa MPUHATHS PEIICHHs], IPEIMET CIopa;

4) tpeOoBaHMs JHIIA, TTOJAIOIICTO Kajao0y, U OCHOBAaHHMS, IO KOTOPHIM JIMIIO, MOAAIOIIEE
kKanoOy, oOkadyeT pelieHHe CO CChUIKOW Ha 3aKOHBI, WHbIE HOPMATHBHBIC MPABOBBIC AKTHI,
00CTOSITENTLCTBA JIeTIa M UMEIOIIMECs B JIeJie I0Ka3aTeIbCTBa;

5) mepeyeHb MpUIaraeMbIX K kanode JOKYMEHTOB.

B anmennsumonHO# >kamobe MOryT OBITH yKa3aHbl HOMepa TeleoHOB, (hakcoB, ampeca
DJIGKTPOHHOW TIOYTHI W WHBIE HEOOXOMUMBIC IS PACCMOTPEHHS [ea CBEICHUS, a TakKke
3asIBJICHBI UMEIOIIMecs XoaaTaiicTra (4. 4. 1 - 2 ct. 260 AIIK P®D).



K anemisinnonHO# ano0e mpuiararoTcs:

1) xonus ocriapuBaeMoro pelieHus;

2) JOKYMEHTHI, OATBEPKAAIOIINE YIIJIaTy TOCYIapCTBEHHOMN MOIUIMHBI B YCTaHOBIIEHHBIX
HOPSIZIKE U pa3Mepe WM MpPaBO Ha MOJTy4YEHHUE JIIOTHI O yIjaTe ToCyAapCTBEHHOM MOIUINHBI,
1100 XO/JaTaiCTBO O MPEAOCTABICHHH OTCPOUYKH, PACCPOUYKH €€ YIUIaThl WM 00 YMEHBIICHUH
pasmepa rocyAapcTBEHHOW MOLUINHBI;

3) [IOKyMEHT, TOATBEPXAAIOIIMUNA HANpaBlICHUE WJIM BpPyYEHHE JPYTHUM JIMILIAM,
YYacTBYIOLIMM B J€je, KONHUM aneIsUOHHON XaloObl M JOKYMEHTOB, KOTOpbIE Yy HHUX
OTCYTCTBYIOT;

4) NOBEpEHHOCTh MJIM WHOW JOKYMEHT, MOATBEPKAAIOLIME MOJHOMOYHUS HA MOJIHCAHUE
aneJUIALIMOHHON KaJl0OBL.

K anennsuuonHON >kasoOe Ha ompejaereHHe apOUTPaKHOTO CyJa O BO3BpALICHUU
HCKOBOT'O 3asiBJICHMSI JTOJKHBI OBITh TAaKKe MPHJIOKEHBI BO3BPAILlEHHOE HMCKOBOE 3asiBJICHHUE U
JOKYMEHTBI, TIpUIaraBIIkecs K HeMy Mpu nojade B apoutpaxkHsiii cya (4. 4 ct. 260 AIIK POD).

17.5. Tlopsinok mpou3BOACTBA B apOUTPAKHOM CYIe
aIeJUBILIMOHHON NHCTAHIIUH

ATENISIIMOHHOE MPOU3BOICTBO BKIIIOYAET CIAEAYIOIINE ITAIIbI:

- IPUHSATHE aNeJUIAIUOHHOMN KaloObl K MPOU3BOCTBY;

- OCTaBJICHHE ¢¢ 0€3 JBMKCHHS;

- BO3BpAIICHHE KAIOObI;

- MPEeKpaIIeHrue MPOU3BOICTBA I10 JKano0e;

- pacCMOTpEHHE JieNa B aNeJUIAIIMOHHON NHCTAHIINU;

- BBIHECECHME ITOCTAaHOBIICHUS.

Bompoc o mnpuHATHH aneNIsIUOHHON KanoObl K MPOU3BOJACTBY pEIIaeTCs Cynaben
apOUTPaKHOTO CyJla aneJUISIMOHHON WHCTAHIIMHM €IWHOIWYHO B S5-AHEBHBIH CPOK CO THS €e
MOCTYIUICHHUS B CYJl alleJUIAIIMOHHON MHCTAHITUH.

O n[puHATHM — aneJUIAIMOHHOW  JKajoObl K  TPOU3BOACTBY  apOUTPaXHBIA  Cy[
arneJuUISIIIMOHHON WHCTAHIIMK BBIHOCHT OIpeIesieHrne, KOTOPBIM BO30YKIaeTCs MPOU3BOICTBO IO
aneJUISIIIUOHHON Kaobe. B onpenenenny yka3plBalOTCS BPeMsl U MECTO MPOBEACHUS CYIeOHOTO
3acelaHusl 0 PACCMOTPEHUIO aneIIAIIMOHHOM kanmoos! (cT. 261 AITK PD).

Jluna, yyacTtByomue B Jieje, BIPaBe MPEACTABHTH OT3HIB Ha aNeUIALNHMOHHYIO Kaloly,
KOTOPBIH HAMpaBJIICTCS] B apOUTPAXHBIN CyJ ane/ULIIIMOHHOW WHCTAHIIMA W JPYTUM JIAIIAM,
YY4acTBYIONIMM B Jielie, C TMPWIOKEHHEM JTOKYMEHTOB, TOATBEPKIAAOIINX BO3PAKEHUS
OTHOCHUTENBHO kasto0b! (4. 1 cT. 262 AIIK PD).

HeBbImonHeHNEe yCTAaHOBIIGHHBIX 3aKOHOM TpeOoBaHMT K (QopMmMe U  Coaep:KaHUIO
aleJUIAIHOHHOM JKajoObl BIIEUET OCTAaBJICHHE JKalOOBI 0O€3 JBIMIKCHHUS, O YeM BBIHOCHUTCS
ompejieNieHue, B KOTOPOM CYJIl aneJUISIMOHHONW WHCTAaHIIMM YKa3bIBA€T OCHOBAHHS IS
OCTaBJICHUS >KajmoObl 0€3 JIBWIKEHUS W CPOK I YCTpaHEHHUsS OOCTOSTENBCTB, MOCTYKHBIIHX
OCHOBaHHUEM JJIs €¢ OCTaBIIeHUs Oe3 ABIKeHUs. JlaHHOe onpeiesiecHue MOXKET ObITh 005KalOBaHO
(4. 9. 1 -2 cT. 263 AIIK PD).

Ecnmu Hemoctatku He OyAyT yCTpaHEHBI, AamneJUISIMOHHAS jKajo0a BO3BpaIlaeTcs
3asIBUTENIO; €CIIM HEJIOCTATKH OyyT CBOEBPEMEHHO YCTpPaHEHBI, )KaJl00a MPUHUMAETCS CYJA0M K
MIPOU3BOJICTBY M CUMTAETCS MOJAAHHOHN B JICHb €€ NIEPBOHAYAILHOTO MOCTYIUICHUS B Cy 1 (4. 4. 4,
5 cr. 263 AIIK PO).

Cormacno cr. 264 AIIK P® anemrsunoHHas »ano0a BO3BpallaeTcs, €CIU IpH
PacCMOTPEHUH BOTIPOCA O MPUHATHH €€ K MPOU3BOJICTBY Cy/I YCTAHOBUT, UTO:

1) anmemnsuuoHHas kaynoba TMOJaHA JIMIIOM, HE HUMEIONIMM IpaBa Ha O00KajloBaHUE
Cy1eOHOTO aKTa B MIOPSKE aNeJUISIIMOHHOTO TIPOU3BOJICTBA;

2) aneuIAIMOHHAS Kano0a MmoJgana Ha CyIeOHbIN akT, KOTOphIi B coorBeTcTBUU ¢ ATIK PO
He 00KayeTcsl B IOPSIKE aneISIIMOHHOTO TIPOU3BOJICTBA;



3) anemrAnMOHHAs Kajno0a MmogaHa 1o UCTEUSHUH CPOKa MOJaud aleUISIIIMOHHON JKamo0kbl,
ycraHoBieHHoro AIIK P®, u He coaepX T XoJaTalicTBa O €ro BOCCTAHOBJICHMHM WIH B
BOCCTAHOBJICHHMH IPOIYIIEHHOTO CPOKa Ha Mojauy aneusIIMOHHON kano0bl 0TKa3aHo;

4) no BBIHECEHUS OMNpENEeNeHUsl O MPUHATUU ANeJUIIIMOHHON KajJo0bl K NMPOU3BOACTBY
CyJia OT JIMIIA, OJIABLIETO 5Kaj00y, MOCTYIUIIO XOAATaliCTBO O €€ BO3BPALLECHUH;

5) He ycTpaHEHBbI 0OCTOSTEIbCTBA, MOCIYKUBIINE OCHOBAHUEM JJIsI OCTABJICHUS KaJIOOBI
0e3 IBMKEHUS, B YCTaHOBJIEHHBIHN CPOK.

XKanoba Takxke BO3BpallaeTcs, €CIM OTKIOHEHO XOJAaTalWCTBO O IPeJOCTaBICHUU
OTCPOYKH, PACCPOUKHU YIUIAThl FOCYAaPCTBEHHON MONUIMHBI WIIK 00 YMEHBILIEHUH €€ pa3Mepa.

O BO3BpallleHUH aNEeUIAIUOHHON KajJo0bl apOMTPaKHBIA CyJl BBIHOCUT OIIpENEJIEHUE, B
KOTOPOM YKa3bIBAIOTCSI OCHOBaHHUS /Il BO3BPAIICHHUS AaNeJUIAIIMOHHOW >KaJlOObI, pemaercs
BOIIPOC O BO3BpATE TOCYAAPCTBEHHOM MOLUINHBI U3 (e1epaIbHOTrO O10KETa.

Komust ompenenenust HampaBiisieTCs JUILy, MOJABIIEMY JKajao0y, BMECTE C KajloOoW u
IpUIaraeMbIMM JTOKYMEHTaMU HE TO3[Hee CJEIYIOIero JHs IMOocje JIHS €ro BBIHECEHUS WU
[OCJI€ WCTEUEHHWs] CpOKa, YCTAHOBJIEHHOTO CYJOM ISl YCTpaHEHHs OOCTOSITEIbCTB,
HOCTYKMBIIUX OCHOBAHUEM JIJIs1 OCTABIICHUS alleJUISILIMOHHOM aslo0bl 63 IBUKEHHUS.

Onpenenenre apOUTPAKHOTO CyJla O BO3BPAIICHHH aTCIUISIIHOHHON KaJIOOBI MOXKET OBITh
o0xanoBaHo. B ciyyae oTMEHBI onpezeneHusl aneuIaUoOHHas jKanoba cuuTaeTcs MojJaHHOU B
JIeHb TIEPBOHAYAIBHOTO 00paIeHus B apOUTPasKHBIN CY/I.

BosBpalienre anemisiuoOHHON »ajloObl HE MPEMsTCTBYET MOBTOPHOMY OOpallleHHIO C
aneJUIIMUOHHON ’kano0oi B apOUTpaKHBIM Cyx B OOIIEM MOpSAAKE IOCIEe YCTpaHEHUs
00CTOSITENCTB, MOCITYKUBIIMX OCHOBAHUEM JIJISl €€ Bo3BpaleHus (4. 4. 2 - 5 c1. 264 AIIK POD).

ApOUTpaXHBIH CyJ aneJUISIMOHHON MHCTAHIIMU BBIHOCUT OIPE/ICICHUE O NMPEKPalICHUN
IPOM3BOJICTBA MO aNe/UIALMOHHON jKajo0e, eclu OT JMLA, €€ IOAABLIEro, MOcie NPUHITUS
aneJUIIUOHHON ’kajo0bl K MPOU3BOJACTBY apOUTPa)KHOrO cyia IMOCTYNWUJIO XoJaTaiicTBO 00
OTKa3e OT aleJUISILIMOHHOM alo0bl U 0TKa3 ObLT MPUHAT CYIOM.

Tarke, ecnum ObUIM  3asBiICHBl HOBble TpeOOBaHUS B  aNeUIALUOHHONW Xkajole,
apOUTpaXKHBI CyJ MpeKpalaeT MPOU3BOJACTBO IO aNeUIALUOHHONW jKajo0e B YacTH 3TUX
TpeOOBaHUIA.

B cnydae npekpatiieHus IpoM3BOACTBA IO aleUIALMOHHON *kajto0e MOBTOpHOE oOpalleHne
TOTO K€ JIUIAa 10 TeM € OCHOBAHMIM B apOUTPaXHBIH CyJ C aneJUIIMOHHON kKajlo0oi He
JIOITy CKaeTCsl.

ApOuTpaXHbIM CyJ aneUIAIMOHHONM WHCTAaHLMU pacCMaTpUBaeT Jel0 B CyAeOHOM
3acelaHuy KOJIJIETHAIbHBIM COCTABOM CyJie 0e3 NMpuBieYeHHs apOUTpa)xHbIX 3acelnaTeneil mo
IpaBUIaM HCKOBOTO IMPOM3BOJCTBA, C Y4eTOM ocoOeHHocTell, ycraHoBiIeHHbIX AIIK P®, nmpu
9TOM BEJETCs IPOTOKOI.

Cpok paccMOTpeHHUs aneuIILUOHHON Kajlo0bl - He Oojiee Mecsla co JHS MOCTYIUICHHS
#asio0bl B apOUTPaKHBIN Cyl alleJUIALIMOHHON HHCTAHLIUY, BKJIOYAsi CPOK Ha MOJATOTOBKY JieNa K
Cyl1eOHOMY pa3OUpaTenbCTBY U MPUHSITHE CYIeOHOTO aKTa.

ITpenensl paccMoTpeHus Aena apOUTPaKHBIM CyI0M alleJISIMOHHON HHCTaHIIUN:

- CyJd TOBTOPHO pPAacCMaTpUBAaEeT J€JI0 [0 HUMEKLIMMCS B Jejle U JONOJHUTEIBHO
IPEICTaBICHHBIM JJ0Ka3aTeIbCTBAM;

- CyJIOM IPHUHHUMAIOTCS JIONOJHUTENBHbIE J0KA3aTeNbCTBA, €CJIM JIMLO, YYacTBYIOIIEE B
nene, 000CHOBAJI0O HEBO3MOXKHOCTb MX NPEJICTABJIECHUS B CyJ NEPBOM MHCTAHIMM IO MPUYMHAM,
HE 3aBUCSIIUM OT HETrO, U ATHU NMPHYUHBI OYIyT MPU3HAHBI CYJOM aNeUIILMOHHON MHCTaHIIUU
YBaKUTEIbHBIMU;

- Cyl NIPUHUMAET U paccMaTpUBAET MO CYUIECTBY JOKYMEHTBI, NPEACTABICHHbBIE IS
000CHOBaHUS BO3PAXXEHUH OTHOCUTENIBHO aleIUISILIMOHHOM Kalo0bl;

- CyI HE NpoBepsieT OOCTOSTENbCTBA JeNia, KOTOPble MPU3HAHBI, YIOCTOBEPEHBI JHIIAMHU,
YUYacTBYIOLIMMH B I€JI€ U IPUHATH apOUTPa’KHBIM CYJIOM IIEPBOM MHCTAHIUH;



- €CJIM B MOPSJKE aNeUILUOHHOIO MPOM3BOJCTBA O0XKAIYeTCs TONBKO YacTh PEILEHHUS,
CyJl IpOBepsieT 3aKOHHOCTb M OOOCHOBAaHHOCTh PELICHHs TOJBKO B 00XKaTyeMOW yacTd, Ipu
OTCYTCTBHH BO3PaXKEHHM JIUI], y4aCTBYIOLIUX B JIEJIE;

- CyJ, BHE 3aBUCHUMOCTH OT JI0BOJIOB, COAEPIKAIIMXCs B kajlo0e, IpoBepsieT, He HapyLICHbI
JU CyJIOM MEpPBOIl MHCTAHLIMKM HOPMBI IPOLECCYaIbHOrO MpaBa, SABJISIOLUINECS OCHOBAaHUEM MJIs
OTMEHBI PElIeHUs1 apOUTPaKHOTO Cy/ia MEPBON MHCTAHIIUH;

- Cyd HE TNPUHMMAaeT M HE pPacCMaTpPHBAECT HOBBIE TPEOOBaHUS, KOTOpPhIE HE OBLIH
IpeMETOM PacCCMOTPEHUS B apOUTPaKHOM CyJie IEpBOM MHCTAHIINM;

- CyJ aneJUIIUOHHOM WMHCTAaHIIMM HE BIIPAaBE OTKa3aTh B YJOBJIETBOPEHHUU YKa3aHHBIX
XOJIaTalCTB JINL, YYaCTBYIOIIKX B JI€JIE, O BBI30BE HOBBIX CBUIETEINIEH, IPOBEICHUH DKCIIEPTHU3HI,
npruoOIIeHNU K ey Wik 00 MCTpeOOBaHUHM NMUCHMEHHBIX M BEUICCTBEHHBIX JOKA3aTEILCTB, B
UCCIICIOBAaHUM WM UCTPEOOBAaHMM KOTOPBIX MM OBIJIO OTKAa3aHO CyZOM IEepBOM MHCTaHLMH, Ha
TOM OCHOBAHMH, YTO OHU HE ObUIN yJIOBJIETBOPEHBI CYJIOM NEPBOM MHCTAHIIMH.

17.6. OcHoBaHMsI ISl U3BMEHEHMSI UJTM OTMEHBI PEILICHUs
apOUTPAXXHBIM CY/IOM aNeJUISIIMOHHOW NHCTaHIIUH

[TorTHOMOYMST apOUTPAKHOTO CyJIa ANEUIAIUOHHOW WHCTAHIIUKM ONPEACIISIOTCS UCXOS U3
TEX 3aJ1a4, KOTOPHIC OH JIOJDKEH peliaTh.

[TomHOMOYMST cyna TIEpBOW WHCTAHIMM - COBOKYIIHOCTh IIPaB Ha COBEPIICHUE
YCTaHOBJ'IeHHBIX 3aKOHOM npoueccyaHLme HeﬁCTBHﬁ OTHOCUTCIILHO HC BCTyHI/IBHIeFO B
3aKOHHYIO CHIJTy PEUICHHUs, IPOBEPSEMOTO IO aNeUIIUOHHBIM kKajlo0aM JIUI, YYaCTBYIOIIUX B
nIeie <39>,

<39> ApOuTpaxkHsiii nmporecc: YueOuuk s By30B / [lox pen. mpod. M.K. Tpeyraukosa.
M.: OOO "T'oponeu-Uzpat", 2003.

ITo pe3ynbratam pacCMOTPEHHS aneJUIAIIMOHHON K00l apOUTPaXKHBIHN Cy1 BIIpaBe:

- COCTaBUTh peIIeHHE apOUTPAKHOTO CyJa MEpBOW HHCTAHIIMM O€3 W3MEHEHUs, a
amneJUISIIIMOHHY0 JKajio0y - 0e3 yJOBJIETBOPEHNS,

- OTMEHUTh WJIM U3MEHUTH PEIICHHE CyJla MEePBOM MHCTAHIMU MOJHOCTHIO WIH B YaCTU U
NPUHATH O JIeTy HOBBIA CyJEOHBIN akT, MPU HAIWYUHM OJHOTO WJIM HECKOJBKUX OCHOBAHUU,
yKa3aHHbIX B 4. 4. 1 - 3 c1. 270 AIIK P®;

- OTMEHHTH peIlleHHE TOJHOCTHIO WM B YaCTH U MPEKPAaTUTh MPOU3BOJACTBO MO AENTy MPHU
HAJIMYUK OCHOBAaHUH, mpenycMoTpeHHbIX cT. 150 AIIK P® nmubo ocTaBUTH HCKOBOE 3asBICHHE
0e3 pacCMOTpEHHsI MTOJIHOCTHIO WJIM B YaCTH, €CJIH B XO/I€ aleJUISIIMOHHOTO PaCCMOTPEHHUS Aela
BBISIBJISIFOTCSL OCHOBaHUsA, cojepxkamuecss B cT. 148 AIIK P® (3a uckiioueHneM OCHOBAaHMM,
MPEAYCMOTPEHHBIX 1. TI. 5 U 6 cT. 148, MOCKOJIBKY COIJIalleHusl, O KOTOPBIX UAET Pe4yb, MOTYT
OBITH 3aKIIFOYEHBI TOJIBKO B CY/IE TIEPBOI HHCTAHIUN ).

ApOUTpaXHBIN CyJ amneUIAIMOHHONW WHCTAHIIMM TIPOBEpsSET OOOCHOBAaHHOCTh U
3aKOHHOCTh penieHust cyjaa mnepBoid uHctaHuuu. Mcxons u3 sroro B cr. 270 AIIK P®
YKa3bIBAIOTCS OCHOBAHMS [JIsi MEPECMOTpa CyAeOHBIX aKTOB apOUTPa)KHBIX CYIOB MEPBOU
WHCTaHIIUU.

OcHoBaHMsS A7 M3MEHEHHMs] WJIM OTMEHBl pelIeHUs apOUTpPa)kHOTO CyAa TepBOi
WHCTaHLUU:

- HETMOJIHOE BBISICHEHHE OOCTOSITENILCTB, UMEIOIMUX 3HaueHue mis aena (m. 1 4. 1 ct. 270
AIIK P®);

- HEIO0Ka3aHHOCTh MMEIOUINX 3HA4YeHHE IS Jesla 0OCTOSTEeNbCTB, KOTOPBHIE CYJ CUHUTAI
yctaHoBieHHbIMH (11. 2 4. 1 c1. 270 AIIK P®);

- HECOOTBETCTBHE BBIBOJIOB, U3JI0KEHHBIX B PELLIEHUH, 00CTOsATENbCTBaM fena (1. 3 4. 1 cT.
270 AIIK PO);



- HapyIIeHWE WU HENpPaBWIBHOE NPUMEHEHHE HOPM MaTepUANbHOTO MpaBa WM HOPM
nporeccyanbHoro mpasa (1. 4 4. 1 ct. 270 AIIK PO®).

HenpasuibHoe npuMeHeHe HOpM MaTepHraibHOro npasa (4. 2 ct. 270 AIIK PO):

- HEPUMEHEHHE 3aK0HA, TOJIeXKAIIET0 IPUMEHEHHIO;

- IPUMEHEHHE 3aKOHA, HE TIOJUIEKAIIETO IPUMEHEHHIO;

- HeNPaBUWJIbHOE UCTOJIKOBAHUE 3aKOHA.

Hapymienne nnu HenpaBmibHOE TPUMEHEHHE HOPM TpolieccyaibHoro mpasa (4. 3 cr. 270
AIIK) sBnsieTcss OCHOBaHMEM JJsi W3MEHEHHs] WJIM OTMEHBl peIIeHUs apOUTPaXXHOro cyja
NEepBO WHCTAHIIUH, €CIM O5TO HApyIICHHE NPUBEIO WM MOIJIO TPHUBECTH K TPHHATHIO
HENpaBUWIBHOTO PEILCHMS.

OCHOBaHMSIMH /IS OTMEHBI PEUICHHUs apOUTPaKHOTO CyJa MEpBOH WHCTAHIMHU B JIFOOOM
ciayyae 4. 4 ct. 270 AIIK PO sBnsroTcs:

- paccMOTpeHHeE Jiena apOUTPakHbIM CYJIOM B HE3aKOHHOM COCTaBE;

- paccMOTpeHHe Jeja B OTCYTCTBHE KOTo-TMOO0 U3 YYacTBYIOIIUMX B Jeje JIUL, He
M3BEIICHHBIX HAJICKAIUM 00pa3oM O BpEMEHHU U MECTe CyIe0HOTO 3aceIaHus;

- HapyllIeHUe MPaBUJII O S3bIKE IIPH PACCMOTPEHUH JI€TIa;

- TPUHSATHE CYJOM peIIeHUs O MpaBax U 00 OOS3aHHOCTAX JIMIl, HE NPHUBJICYCHHBIX K
Y4YacTHIO B JIeNe;

- HENOJNHCAaHHWE PEUICHMs] CyJbed WM OJHUM U3 CYJIeH, €ClM JEeJ0 PacCMOTPEHO B
KOJIJIETHAJIbHOM COCTaBe cyjAed, JUOO MOANUCAaHME pELIeHHUs HEe TEeMHU CYAbSIMH, KOTOphIE
yKa3aHbl B PEIICHUY;

- OTCYTCTBHE B JleJIeé NMPOTOKOJa CyJeOHOro 3acelaHusl WIM MOANMCAHUE €ro HE TeMH
JMIIAMU;

- HapylleHUe MpaBuiIa O TalfHe COBEILAHU CyAei NPU NPUHITUU PEIICHUS.

OTmeHa pelieHusi - COBEPIICHHOE CYA0M aneuIIIMOHHOW MHCTAHLUU MpOIecCyalbHOE
JieiicTBUE, HANpaBICHHOE Ha IMpPHU3HAHWE HEJNEHCTBUTENBHBIM BBIHECEHHOTO apOUTPaXKHBIM
CYJIOM IIepBOM MHCTAHIIUM PEIICHHS, KOTOPBIM JIeJI0 OBIJIO Pa3peIIeHo MO CYIIECTBY.

M3MeHeHMe peleHns - BHECEHUE B HETO MONPaBOK, KOTOPbIE HE MOBJIMSAIM HAa KOHEUHbIE
BBIBOJIBI Cy/Ia NIEPBOI MHCTAHIIMYU O TIPaBaxX U 0053aHHOCTSIX CTOPOH.

17.7. CymHOCTb U coiepKaHue Cy1e0HOTO aKTa,
MPUHAMAEMOTO apOUTPAXKHBIM CYAOM alNeUIIIIHOHHON HHCTAHIIHA

HrtoroBelii  mpormeccyaqbHbIi  JOKYMEHT - IIOCTAaHOBJICHHE AapOWUTpPaKHOTO  CcyJa
aHeHHHHHOHHOﬁ HHCTAaHIIUH, MTOANMUCBIBACMOC CYAbsIMHU, PACCMATPUBABIIUMU JCIIO.

[TocTaHoBI€HHE NOIKHO COJEPKaTh: HAUMEHOBaHUE apOUTPAXKHOTO CyJa aneUIILUOHHON
HWHCTAaHIIUH, COCTAaB CyJid, IPUHABIICTO ITIOCTAHOBJICHUC, (I)aMI/IJ'II/ISI JI1a, KOTOpOoEC BCJIO IMPOTOKOJI
CyneOHOro 3aceqaHus; HOMEp Jeja, JaTa U MECTO MPHUHSATHs MOCTAaHOBJIEHUS; HAMMEHOBaHUE
Jijna, moJgaBmero anCjiaquOHHY O )Kan06y, H Cro nponecCyajibHOC MOJIOKCHUC,; HAMMCHOBAHU A
JIMI, YY4acTBYIOUIMX B Jelie; MpeaMeT cropa; (aMuauu Jul, MPUCYTCTBOBABIIMX B CyJIeOHOM
3accaHnu, C YKa3aHUEM UX HOHHOMO‘-II/II\/'I; Aarta HOPUHATHUA 06)KaJIyCMOI‘ 0 PpCHICHUA
apOUTPaKHBIM CYZOM TMEpBOW HWHCTAaHIMM M (aMUIMU TPUHABIIUX €ro cyAei; KpaTkoe
H3JIOKCHUC COACPIKAHUA TMPUHATOrO0 PCHICHUA; OCHOBAHUA, IO KOTOPLIM B aHeHHHHHOHHOﬁ
kano0e 3asBiieHO TpeOOBaHME O MPOBEPKE 3aKOHHOCTH U OOOCHOBAHHOCTH PEIICHUS; JOBO/IBI,
H3JIOKCHHBIC B OT3BIBC Ha AllCIIIAIMOHHYIO >Kan06y, OGLHCHCHI/IH JIiiL, Yy4aCTBYIOIIHUX B ACJIC U
OPUCYTCTBYIOIIMX B  CyIdeOHOM 3acelaHuu; OOCTOSTENbCTBA  JeNla, YCTaHOBJIECHHbBIE
ap6I/ITpa)KHBIM CyaoM aHeHHﬂHHOHHOﬁ HWHCTAHIIUH, O0Ka3aTCIIbCTBA, HAa KOTOPLIX OCHOBAHBLI
BBIBOJIBI Cy/la 00 3TUX OOCTOSITENbCTBAX; 3aKOHbI W HMHbIE HOPMATHUBHBIC IPABOBBIE AKTHI,
KOTOPBIMH PYKOBOACTBOBAJICA CyI INPU HNPUHATUU NOCTAHOBJICHUS; MOTHBBI, IO KOTOPBIM CY[]
OTKJIOHWJI T€ WJIM HWHBIE JOKa3aTelbCTBA W HE NPUMEHWI 3aKOHbl U HMHbIE HOpPMaTHUBHbBIC
IMPAaBOBBIC AKThI, HA KOTOPBIC CCHUIAJIUCH JIMIA, YUACTBYIOIIUC B JACJIC; MOTUBLI, IIO KOTOPBIM CY
aneJUISIIUOHHON MHCTAHIIMM HE COTJIAaCWIICS C BBIBOJAMH CyJla MEpBOW HMHCTAHIUH, €CIU €ro



petieHue OBLJI0O OTMEHEHO TMOJHOCTHIO WJIM B YacCTH; BBIBOABI O PE3yJbTaTaxX pPacCMOTPECHHS
AneJISIIIUOHHON KanoObl; TOJOXKEHHE O paclpefelieHue MeXAy CTOpPOHAMHU CyAEeOHBIX
pacxoJioB.

[Tockonbky, B cooTBeTcTBUU cO cT. 266 AIIK P®, B anemisiiiMOHHONW MHCTAHLMH JEIIO
paccMaTtpuBaeTcs 1O TpaBWIaM pPAacCMOTPEHHsS Jejia CyIOoM TIEpBOM HMHCTAHIIMU C
OCOOCHHOCTSIMHU, MPEIyCMOTPEHHBIMH HOpPMaMu 00 amelISIMOHHOM MPOU3BOJCTBE, TO TMpHU
HaJU4YMH OCHOBaHUM, coriacHo cT. 176 AIIK P®, anemnsauvoHHas WHCTAHIMS, KaK W TIEpBas
WHCTAHIIMUS apOUTPaKHOTO CyJIa, BIPAaBE BEIHECTH PE30JIIOTUBHYIO YacTh MOCTAHOBIICHHUS.

B cnyuasx ormamieHuss TOJBKO PE30JIOTUBHOMW YacTH TMOCTAHOBJICHMS alleJUISIIIUOHHAS
WHCTAHIMS OOBSIBISIET JIEHb U Yac, KOT/a JHIla, YYaCTBYIOIIUE B Jelie, MOTYT O3HAKOMHUTHCS C
MOTHUBHUPOBAHHBIM MTOCTAHOBIICHUEM. JTa JaTa JOJDKHA OBITh 3amucaHa B MPOTOKOJ CyAeOHOTO
3acedaHus aleIUISIIMOHHON HHCTAaHIIUY.

MoTuBHpOBaHHOE TIOCTAHOBJICHHE W paHee OOBSBICHHAs PE3OJIIOTUBHAS YacTh
MOCTAHOBJICHHUSI TOJANMCHIBAIOTCS BCEMHU CYAbSIMH, YYAaCTBOBAaBUIMMU B €ro IPUHATHH.
Pe3ontoTBHAsS 9acTh COCTABIEHHOTO MOTHBHPOBAHHOTO TOCTAHOBJIEHUS OJKHA JIOCJIOBHO
COOTBETCTBOBATh PE30JTIOTUBHOM YacTH MOCTAHOBIICHUS, OOBSBICHHON B JIeHb pa3OupaTenbcTBa
Jiena.

K neny mpuoOmiaetrcst kak pe30dIOTHBHAS YacTh MOCTAHOBIEHUS, TaK U MOCTAHOBJICHHE,
COCTaBJICHHOE B OKOHYATEIBHOH (hopMe.

B cnydae oObsiBIIeHUsI B 3aceJaHUM TOJBKO PE3OJIOTHBHON YacTH MOCTAaHOBIEHUS NaTOU
NPHUHSATHS TOCTAHOBJICHHS CUUTACTCS JaTa OOBSBICHUS TOCTAHOBJICHUS B IOJIHOM O00OBEeME (CT.
176 AIIK PD).

B 3acemanun apOUTpa)KHOTO Cy/a aneUISIMOHHON MHCTAHIUH, a TAaKXKe TIPU COBEPIICHUHN
OTJICIbHBIX TPOIECCYaTbHBIX JACHCTBHI BHE CyAeOHOT0 3aceqaHusl COCTaBiseTcss mpoTtokon. K
COJICPXKAHUIO TIPOTOKOJA, TOPSAKY €ro BEASHUS U TOJINUCH, a TaKKe NPEICTaBICHUS U
PacCMOTPEHHMSI 3aMEYaHUI Ha MPOTOKOJI MPUMEHSIOTCS MpaBuiia, coaepxkamuecs B cT. 155 AIIK
PO.

OtcyTcTBHE B JeJie TPOTOKOJA 3acelaHusl apOMTPaXHOTO CyJa aneuISIuOHHOU
WHCTAHIINH, HETOANMCAHUE €T0 IMPeICeAaTeNLCTBYIONNM B CyJeOHOM 3acelaHuu, CeKpeTapeM
CcyneOHOTO 3aceqaHus WJIM TOMOIIHUKOM CYyAbH JHOO TOJNMUCAaHWE €r0 HE JITHUMH JIUIaMU
SIBJISIETCSL O€3yCIIOBHBIM OCHOBAaHUEM K OTMEHE IMOCTAaHOBIICHUS AMeIUISIIIMOHHON WHCTaHIMH (11.
6 4. 4 ct. 288 AIIK P®).

Konuu nocraHoBiieHus B MATUAHEBHBIM CPOK CO JHS MPUHATHUS HAMPABISIOTCS JIMIIAM,
YYacCTBYIOIIMM B JI€JI€ 3aKa3HbIM MUCHMOM C YBEJOMJICHHEM O MOJYYEHUU WM BPY4YaeTCs UM
IIOJ] PACIIUCKY B 5-JIHEBHBIM CPOK CO JHS IIPUHATHS.

[TocTanoBneHNe apOUTPAKHOTO CyAa aneUISIMOHHOW WHCTAHIIMM BCTYIA€T B 3aKOHHYIO
CHIIy CO JHS €ro NPHUHATHA U MOXKET ObITh 00)KaJOBaHO B apOMTPaKHBIA CyJ| KacCallMOHHOU
WHCTaHITUH.

17.8. OcoOeHHOCTH aneIUIAIMOHHOTO TPOU3BOACTRBA 110 JKajgo0aM
HAa OIpeieNIeHHe apOUTPaKHOTO Cy/1a TIEPBOM MHCTAHIIUN

ApOuTpakHoe TMpoIecCyalbHOE 3aKOHOJATENLCTBO IMPEAyCMaTPUBAaEeT BO3MOXKHOCTH
CaMOCTOSITENILHOTO 00’KaJOBaHUs B aNEJUIALMOHHOM IOpSIKE HE TOJBKO PEIICHUH, HO U HE
BCTYIHUBILIKX B 3aKOHHYIO CHJTy ONpPEAENICHU, TOCTAHOBJIEHHBIX CY/IOM MEPBOW MHCTAHIIUU MPU
PacCMOTPEHHH JI€1a IO CYLIECTBY.

Omnpenenenuss apOUTPaKHOTO Cylna TEPBOW WHCTAHIMHM OOXKAIyIOTCS OTACIBHO OT
00xayioBaHusl CyJeOHOro aKTa, KOTOPHIM 3aKaHUMBAETCS PACCMOTPEHHUE Jiea MO CYIIECTBY, B
MPEeAyCMOTPEHHBIX 3aKOHOM CJIy4yasX, a TaKXKe €clid 3TO OIpPEACIICHHE TMPENITCTBYET
nanpHelmemy naBwkeHuto nena (4. 1 cr. 272, cr. 188 AIIK P®), B cpok, HE IPEBBIMIAIOIINMA
JECATH THEH CO JAHSI MOCTYIICHUS TaKOU Kall0ObI B CY/I.



Hampumep, AIIK P® mnpemycmatpuBaeT oOXalOBaHHUE OTACIBLHO OT PEIICHUS
ompefieNieHusT CyAbM O BO3BpAaIlleHMH HCKOBOro 3asiBieHus (cr. 129), ompenenenus
apOUTPaKHOTO Cy/Ja O MPUOCTAHOBIICHUU MPOU3BOJICTBA IO Iy, 00 OTKa3e B BO30OHOBIECHUU
npousBoAcTBa mo aeny (ctr. 147), ompenenenue 00 oOecreueHWH HCKa WM OTKa3a B
obecrnieuennn ucka (ct. 93), 006 oTMeHe oOecrieueHuss UCKa U 00 OTKa3e B OTMEHE OOeCTICUeHUs
ucka (ct. 97), 00 octaBieHuu 3asBieHUs 0e3 paccmorpenus (ct. 149), o mpekpaiieHun
Mpou3BOACTBA 10 feny (cT. 151) u ap.

CyObeKThl aneuisiiMOHHOTO 00KalOBaHUS OINpEAENCHUI: NUIla, y4acTBYIOUIHE B Jele;
POKYpOp, TOCYTapCTBEHHBIC W MHBIC OPTaHbl, JIMIIA, HE YYaCTBOBABILIHUE B JEJie, O TpaBax u 00
00513aHHOCTSIX KOTOPBIX apOUTPaXKHBINA Cy 1 MIPUHSIT Cy1eOHBIN aKT, U T.1.

XKanoObl Ha onpeneneHns MOAAIOTCS B apOUTPaKHBIN CyJ| aneUIIIMOHHOW WHCTAHIIUU U
paccMaTpuBaIOTCS UM IO TMpaBWIaM, NOPEIyCMOTPEHHBIM [ TOJa4d U PACCMOTPEHUs
aneJUIIMUOHHBIX JKajJo0 Ha penieHus apOUTpaXHOro cyJa IMepBOM HMHCTAHLUUHU, C
ocobeHHOCTsIMU, TpeaycMoTpeHHbiMU ATTK PO.

ApOUTpaKHBIN CyJT TIO pe3yJIbTaTaM PaCCMOTPEHHUS KaJ00bl Ha OTpe/IeTICHNE BIPaBE:

- OCTaBUTH OMpeieieHre 0e3 N3MEHEeHus, )kanoly 0e3 yA0BIETBOPEHUS;

- OTMEHHUTH OTIPEIeICHNE apOUTPaKHOTO Cy/Ia MEPBO MHCTAHIIMK 1 HAIPAaBUTh BOIIPOC HA
HOBOE PACCMOTpPEHUE B apOUTPAXKHBIN Cy IEPBOM WHCTAHIINH;

- OTMEHUTb ONPEEICHNE MOJHOCTHIO MJIM B YaCTH U Pa3peIInTh BOIPOC MO CYIIECTBY.

K anennsmuoHHO#l xkanobe Ha ompeseleHne apOUTPaXHOTO cyla O BO3BpalleHUU
MCKOBOTO 3asiBJICHUSI JIOJDKHBI OBITh MPUJIOKEHBI BO3BPALLEHHOE HCKOBOE 3asBICHHUE U
JOKYMEHTBI, IpUIaraBIInecs K HEMY MpH Mojade B apOUTPasKHBIHA Cy.

I'nasa 18. IPOU3BOACTBO B APBUTPA’KHOM CYJIE
KACCAIMOHHOU NTHCTAHIUU

18.1. IToHsiTHE M CYIIHOCTH KaCCAaLlHOHHOI'O ITPOU3BOJCTBA

[Tpon3BOACTBO B KACCAlMOHHOM MHCTaHIMU - COBOKYNHOCTH IPOLECCYabHBIX
OTHOIICHUH, BO3HUKAIOLIUX W Pa3BUBAIOLINXCA MEXAYy apOUTpa)KHbIM CYJIOM KacCallMOHHOU
WHCTAHIINH WU JTUI[AMU, YYaCTBYIOIIMMHU B JIeJ€ C MENbI0 MPOBEPKH 3aKOHHOCTH BCTYNHBIIUX B
3aKOHHYIO CHJIy aKTOB apOMTpa)xKHbIX CyJ0B CyObekToB PD u apOUTpa’kHBIX amesIsSIHOHHBIX
CYJIOB.

[IpoBepka 3aKOHHOCTM CyAEOHBIX aKTOB 3aKJIIOYaeTcs B IPOBEPKE MPaBUILHOCTU
NPUMEHEHHUSI HOPM MaTEPUAIBHOTO U MPOIECCYaTbHOTO MpaBa K CIIOPHBIM OTHOIIEHUSIM CTOPOH,
HE MPUHUMAas HOBBIX JJOKA3aTEeIbCTB U HE YCTaHABJIMBAs HOBBIX 0OCTOSTENILCTB.

OOBEKT AeATETPHOCTH CYJIOB KaCCAIIMOHHONW MHCTaHIIMU - BCTYIHUBIINE B 3aKOHHYIO CHITY
pemeHus (3a UCKITtoUueHUeM pemieHuii Bricero Apoutpaxknoro Cyna P®) u mocTaHOBICHHS
(MOJIHOCTBIO WJIM B YacTH) apOUTPaXKHBIX CyIoB CcyObekToB P® u  apOUTpaskHBIX
aNeJUISIUOHHBIX CYJOB U B CIyyasiX, NPEAyCMOTPEHHBIX 3aKOHOM, - OINpEAeNICHUs CyabU
KacCallMOHHOI WHCTAHIIUH.

[IpaBoM  KaccallMOHHOTO  OOKaJOBAaHWUSA  HAJEJEHBI:  CTOPOHBI,  3asBUTENU U
3aMHTEPECOBAaHHBIC JIMIIA - IO JIeJaM OCO0Or0 MPOM3BOJCTBA, MO JeJIaM O HECOCTOSTEIbLHOCTH
(baHKpOTCTBE) M B HMHBIX ciydasx, npemxycMoTpeHHbIX AIIK P®; Tpetpm nmma; a Takke
IPOKYpOp, T'OCYJAapCTBEHHBIE OpPraHbl, OPraHbl MECTHOTO CaMOYIpAaBJICHUS U WHBIE OPTaHbI,
oOparuBIIvecs B apOUTPaXKHBIM CyJ C MCKOM B 3alIUTY HHTEPECOB JAPYTUX JIHIl B CIydasx,
npexycmorpeHHbix AIIK P®; numa, He ydacTBOBaBIIME B Jiele, O MpaBaX U OO0S3aHHOCTSIX
KOTOPBIX apOUTPaKHbI Cyn TPUHST CyneOHBbIH akT (IopUIMYecKHe JHIa M TpaxaaHe,
OCYILECTBIISIONINE TPEANPUHUMATENLCKYIO JEATEIbHOCTh 0e3 00pa3oBaHUs HOPUAMYECKOTO
nuna, 1 GU3NIECKue JINIa).

[IpaBo nuia oG)kajaoBaTh CyJeOHBIH aKT, MPUHATHIA 0€3 ero ydacTHs, ONpeaessercs,
MIPEKIE BCEro, XapaKTepOM MPaBOBBIX MOCIEICTBUM, BBI3BAHHBIX MPUHATUEM TAKOTO aKTa:



- CyJeOHbIE aKThl, PE30JIIOTUBHAS YaCTh KOTOPHIX HETIOCPEICTBEHHO COAECPKUT YKa3aHUs O
npaBax U 0053aHHOCTSX JIML, HE IPUBJIEUEHHBIX K YYaCTHIO B JIEIE;

- cy/eOHbBIE aKThI, COACPKaHUEM PE3OJIOTUBHONW YacTH KOTOPHIX NpaBa M OOS3aHHOCTH
JMILI, He NPHUBJICYEHHBIX K Y4YacTHIO B jeine, OyIyT ompenensaTbes (PaKTUYECKH, B pe3ysbTaTe
BCTYIUICHHUS B 3aKOHHYIO CHJTY WJIM MICTIOJIHEHHS TaHHBIX CYACOHBIX aKTOB (HAIpuMep, PEeHICHUs
U TIOCTaHOBJIEHUS OO0 YCTaHOBJECHUM IOpUAMYECKOro (akra, O TMpHU3HAHUM TIpaBa, o
IPUCYKJIEHUHU K COBEPILEHUIO EHCTBUI B OTHOIIEHUH OOBEKTOB IPaXKAAHCKHUX MIPaB, UMEIOIINX
HENOCPEJCTBEHHOE OTHOIICHUE K JIMIY, HE NMPUBJICYEHHOMY K YYaCTHIO B Jieje, Cy/1eOHbIe aKThl
IO CIIOPY, BHITEKAIOLEMY U3 I0TOBOPA, CIEIKHU T.1I.).

®enepanbHble apOUTPaXKHBIE CYJbl OKPYT'OB CO3/1aHbl U MpeIHa3HAuYEHbl UCKIIOUUTEIBHO
JUISL OCYIIECTBJICHUSI (DYHKIIMHM KacCAallMOHHOTO TIEpecMOTpa 00XKaJOBAaHHBIX CYJEOHBIX aKTOB
(ct. 274 AIIK P®), pe3ynbTaToM OCYLIECTBICHUS 3TON (PYHKIIMU, TOMUMO JOCTHXKEHHS 00IIei
LU MpaBOCYAMsI, 3alUThl HApyLIEHHOIO IIpaBa, SIBJISETCS YCTAHOBJIEHWE Ha TEPPUTOPUU
cyneOHOro oOkpyra enmHooOpa3sHOM cyaeOHOH mpakTuky, (opmupyemoit  Bricmumm
Apoburpaxubim Cynom PO.

HccnenoBaHue 3aKkpeIUIGHHBIX B 3aKOHE CYIIECTBEHHBIX IPU3HAKOB  IO3BOJISET
c(hopMyIHpOBaTh CIEAYIOLIEE ONPEIEICHUE KaCCallMOHHOIO MTPOU3BO/ICTBA.

KaccamnnonHoe npou3BOJCTBO - caMOCTOSITENbHAsA CcTaaus (MPaBONPUMEHUTEIbHBIN IIHKII)
apOUTpaKHOTO IMpoliecca, CYIIHOCTb KOTOpPOM 3akirodaercss B MpoBepke (enepaabHbIMU
apOMTPaXHBIMU CYJaMU OKPYI'OB 3aKOHHOCTH BCTYNHUBIIMX B 3aKOHHYIO CHIIy pEIEHHH,
NIOCTAaHOBJICHUH, OMpeaeNeHHi apOuTpakHbIX CylIoB cyObekToB P®D. Bonee momHO CymHOCTH
KacCallUOHHOTO MPOM3BOJCTBA B apOMTPaXHOM THpOILECCe XapaKTEpU3YIOT —CIEAyIOIIHe
HpU3HAKU:

- KacCallMOHHOE IPOU3BOACTBO - OJUH M3 CHOCOOOB MEepecMOTpa CyJIeOHBIX aKTOB,
BCTYNMBILKX B 3aKOHHYIO CUIIY;

- KaccallMOHHOE€ TPOU3BOJACTBO OCYILIECTBISETCS CIELUAIbHBIM 3BEHOM CyJIeOHOI
CHCTEMBI - (peiepaibHbBIMU apOUTPAKHBIMU CyJaMH OKPYTOB;

- TIpoleccyalbHas 3ajJada KacCallOHHOTO IIPOM3BOJCTBA - IPOBEPKA 3aKOHHOCTH
Cy/1eOHBIX aKTOB;

- IPEeIMETOM KacCallMOHHOTO IMPOM3BOJCTBA SBISAIOTCS BCTYNMBIINE B 3aKOHHYIO CHIIY
cyleOHbIe aKThl apOUTPAXKHBIX CYA0B CyOBeKTOB PD M apOUTpaKHBIX aneIISIMOHHBIX CYI0B U
B CITy4asiX, IPeAyCMOTPEHHBIX 3aKOHOM, - OIPEAEICHHS Cy/IbU KaCCAallMOHHOW MHCTaHINH;

- HEOOXOJMMOE OCHOBAaHHE BO30YXKIEHHs KAaCCALlMOHHOTO MPOU3BOJCTBA - KacCAIlMOHHAS
kano0a I, HaIeJIEHHOTO TTPaBOM KacCallMOHHOTO 00KajIOBaHUS.

Kaccannonnoe npousBojcTBa B apOUTPaKHOM MPOIecce BKIIIOYALT CISIYIOIINE 3TaIbL:

- BO30YX/IeHHE KacCAllMOHHOIO IIPOU3BO/ICTBA;

- MOJITOTOBKA K PACCMOTPEHUIO KaCCAI[HOHHOM 5KaJI00bl;

- cynebHoe pa3OupaTeNbCTBO MO KaCCAIMOHHOMN Kanooe;

- BBIHECEHHE ITIOCTAaHOBJICHUS.

Bo30yxneHne KaccallMOHHOTO MPOM3BOJCTBA - IE€PBOHAYAIBHBIM 3Tal KacCallMOHHOTO
NIEPECMOTPA, OTPAKAIOLIMI pa3pelIeHHe CyJIOM BOIIPOCa BO3MOYKHOCTH peajlM3alliy IpaBa Ha
IIEPECMOTp CYJIEOHOr0 aKkTa B Cy/ie KacCallMOHHON MHCTaHIINU.

[IpaBoBBIM OCHOBaHHMEM (B ILIMPOKOM CMBICJIE CIIOBAa) BO30YXKIEHHsS IPOU3BOJICTBA B
apOUTPa)XHOM Cy/€ KacCallMOHHOM MHCTaHIMM SBISETCA COBOKYIHOCTb IPOLIECCYalbHbIX
IOpUINYECKUX (PaKTOB (FOPUAMYECKHI COCTaB), C CYIIECTBOBAaHHEM KOTOPBIX IMPOIECCYyalIbHBIC
HOPMBI  CBSI3bIBAIOT  pealM3allMl0  3aUHTEPECOBAHHBIM  JIMLOM IIpaBa  KAaCcCAL[MOHHOI'O
oOxxanoBaHusi. B y3KOM CMbICIIE OCHOBAaHHMEM BO30YXIEHHsS KacCAllMOHHOTO IPOU3BOCTBA
ABJISIETCA KAacCAallMOHHAs jkanoOa, Hambosiee OYEBHMIHBIA 3JEMEHT HOPUAMYECKOIO COCTaBa
OCHOBaHHUs BO30YKJIEHHS KaCCAI[HOHHOTO TIEpECMOTpa.

K osnemeHTaM OCHOBaHMSA BO30YXIEHHS KacCallHOHHOTO IPOU3BOJCTBA, IOMHMO
KaCCallMOHHOHM ’KanoObl, MOXXHO OTHECTH CIEAyloIlue IOpUAMYecKue QaxkThl: HaTUdue Y
3asBUTEIIS XKaJIO0BI CTaTyca CyOBbeKTa epecMoTpa - JIMLA, HaJIeIEHHOTO IIPaBOM KacCallMOHHOTO



00)KaJIOBaHUs; CYIIECTBOBAaHME OOBEKTa IepecMoTpa - CyIeOHOro aKTa, IOAJISKAIIETO
KacCallMOHHOMY TepecMOTpy (BKJIOYash BCTYIUICHHE €ro B 3aKOHHYIO CHIIY); COOJIIOJICHHE
YCJIOBHI 00XaIOBaHUs - TpeOOBaHUM K (POopMe U COEPKAHUIO KACCAITMOHHOM Kallo0bl, CpOKa ee
NI0JJa41 MJTM OOpAaIlleHus 32 BOCCTAHOBIICHUEM MTPOMYIICHHOTO CPOKA, MOPSIKA TIOauH JKAI00bI.

18.2. OOBEKT KaccallMOHHOTO MPOU3BOJICTBA

[Tonoxxenus ctatpu 273 AIIK PO ycranaBnnBaoT 00BEKT KacCAllMOHHOTO MEpecMoTpa, a
MMEHHO Kakue CyJeOHbIE aKThl MOTYT OBITh 00’KaJOBaHbI B CyJl KaCCallMOHHOW WHCTAHLIUHU, U
PETYJIUPYIOT COCTAaB CyOBEKTOB MpaBa KacCallMOHHOI'O 00KaJI0BaHUS.

OOBEKTHl KAaCCAIMOHHOTO IEPEeCMOTpa JIOJDKHBI COOTBETCTBOBATH JIBYM OCHOBHBIM
KPUTEPUSIM.

1. B KaccallmOHHOM TOPSZKE MOTYT OBITh OOKAJIOBaHBI PEUICHUs apOUTPAKHBIX CYJIOB
NEepBOMl MHCTAaHLMU M TIOCTAHOBJICHUS AapOUTPAXKHBIX CYNOB AaleUIAUOHHOW WHCTAHIUH.
Hckrouenne cocTaBisioT cyAeOHbIe akThl, MpUHsTHIE Bricimm ApourpaxkaeiM Cygzom PO mo
nepBoi uHcTaHIWH (4. 2 cT. 34 AIIK P®), koTopsie HE MOTYT OBITH MPEAMETOM KAaCCALMOHHOTO
IIepecMoTpa.

[TomuMo pemieHMH M NOCTAaHOBJIEHUH, T.€. CyJEOHBIX aKTOB, HMPUHATHIX B IEPBOM U
aneJUIIUOHHON MHCTAHIUU T10 CYIIECTBY CIOpa, B CyJ KacCallMOHHOW MHCTaHIIMU MOTYT OBITh
00KaJoBaHbl Takue CcyAcOHbIE aKThl, KaK OIpeleleHus] apOMTPaKHBIX CYAOB IEpBOM U
aneJUIIMMOHHON uHcTaHiuil (persiamentupyetrcs cr. 290 AIIK P®). Ilpu stom B cyn
KacCallMOHHON HHCTaHLUHU MOJJIeKaT O00XaJOBAHUIO OIpPENENICHUs,, NPUHATHIE B MEpBON U
aneJuUISIIIMOHHON MHCTAHIUAX, yKa3aHHble B ¢T. 188 AIIK P®, 1.e. onpenenenus, BBIHECEHHBIEC B
BUJI€ OT/IEIBHOTO CyZeOHOI0 aKTa, M B ClIydyasx, Korjaa o0)kajJoBaHUE TaKOro BUAA ONpeAeIeHUN
npeaycMorpero Konekcom PD, a Taxxke Korna Takoe onpeneseHne NpensiTCTByeT JaIbHENIIEMY
JBYDKEHUIO J1eNa (TO ecTh 00BEKTUBHO CO3JaeT YCIOBUS AJIS IPUHATHUS HEMPABUIIBHOTO PEILICHHS
MO CYILECTBY CIOPA).

Cnenyer mpuHATH BO BHHMMaHHWe, 4To corjacHo 4. 1 ct. 291 AIIK P® x oOnekram
KaCCallMOHHOTO MEPEeCMOTPa OTHECEHBI HE TOJBKO CyAeOHBIC aKThl HIKECTOSIINX WHCTAHIIHA,
HO ¥ OINpE/IEICHUs] O BO3BPAIIEHUH KACCAI[MOHHBIX ’kajl00, BEBIHECEHHBIE Cy/IbEH KacCallMOHHOU
WHCTaHUMU enuHonndHo. Kpome toro, B cuimy 4. 2 ct. 291 AIIK P® cyn kaccanuoHHon
MHCTaHLIMK BIIPAaBE TAK)KE IEPECMATPUBATH APYTHUE ONPEACICHHS, MPUHATHIC B KACCALIMOHHON
MHCTaHIMH, B TOM YHUCJI€ KOJUICTHAIbHBIM COCTaBOM, €CJIM O0KaJIOBAaHHE TAKHX ONpeACTICHHUN
npeaycmotpeno AITK P®D.

2. HeoOxomuMoe CBOHCTBO CyOeOHBIX aKTOB, MOJUIEkKAIIUX  KAacCAllHOHHOMY
00>KaJIOBaHUIO, - BCTYIUICHME UX B 3aKOHHYIO CHJIy Ha MOMEHT IPHUHATHUS OIpPEIECNICHUs O
BO30YKJIEHHH KacCAllMOHHOTO TIEpeCMOTpa.

Ocobennocteio HOpM aeictByromero AIIK P®, perymupytomero mpousBOACTBO B
KaCCallMOHHOM WMHCTaHIMH, SBJIETCS OTHECEHHE K OCHOBAHMSAM KAaCCAllMOHHOIO IEpecMOTpa
HaIpPaBJICHUE HAJ30PHOM MHCTAHLMEH JAeJa I KaCCalMOHHOTO IEPEeCMOTpa B COOTBETCTBUHM C
4. 6 ct. 299 AIIK P®, T.e. 10 yCMOTpEHHIO CyAa HaA30pHOM MHCTaHIMH. OJHAKO U B 3TOM
cilydyae s BO30YXKIEHMsS KacCallMOHHOTO IPOM3BOACTBA HEOOXOAMMO COOTBETCTBYIOIIEE
oOpalieHue JInia, y4acTBYIOLIETro B Jelie, B CyJl HaA30pHOW WHCTAHIUH.

18.3. CyOBeKThI KacCallMOHHOTO IPOU3BOJICTBA

CocrtaB cyOBEKTOB IpaBa KacCaIlMOHHOTO 00XallOBaHMUs, OXapaKTEepU30BaHHbIN B CT. 273
AIIK P® kparko kak "nuna, ydacTBYIOIIME B J€i€, a TakKKe HWHbIE JHUIa B Clyyasx,
IIpeyCMOTpEeHHbIX HacTosmuM Konekcom", cienyer onpenensars ¢ yuetoM cT. cT. 40 u 42 AIIK
P®. CooTBETCTBEHHO, IPABOM KACCAIIMOHHOTO 00KaJIOBaHUS HAJICIICHBI:

- CTOPOHBI;



- 3a8BUTEIM U 3aMHTEPECOBAHHBIE JIMIA - O JeJaM 0CO0Oro MpPOU3BOJACTBA, MO JejiaM O
HECOCTOATENFHOCTH (0aHKPOTCTBE) U B MHBIX Cllydasx, npeaycMoTpeHHbix AIIK PO;

- TPETHU JIUIIA;

- IPOKYpOp, TOCyJapCTBEHHbIE OpraHbl, OpraHbl MECTHOTO CAMOYIIPABJICHHS W HHBIC
OpraHbl, OOpaTHBIIUECS B apOUTPaXHBIH CyJ C MCKOM B 3alUTy HMHTEPECOB JAPYTHX JHUI] B
ciayvasx, npexycMoTpeHHbix AIIK PO.

K cyOBekTam mpaBa KacCallMOHHOTO 00XaJIOBaHUSI OTHECEHBI corjiacHo cT. 42 AIIK P®
JMIIa, HE YYaCTBOBABIIME B JIeJe, O IIPaBax U 005A3aHHOCTAX KOTOPBIX apOUTPaKHBIHN Cya MPUHSI
cynebnsiit akT. K TakuMm cyObekTaM MOTYT ObITh OTHECEHBI HE TOJBKO FOPUIMYECKHE JHIa U
rpaxJlaHe, OCYILECTBIAIOUINE NPEANPUHUMATENILCKYIO JIeSTeNbHOCTh 0€3 00pazoBaHMs
IOPUAMYECKOTO JINLA, HO U (PU3NYECKHUE JINLIA.

C MOMEeHTa MNpUHATHA CYJIOM K IPOM3BOJCTBY KacCallMOHHOHN >kajo0bl yKa3aHHbIC
CyOBEKTHI MPHOOPETAIOT MTPABOBOE MOJIOKEHHE JINL, YIACTBYIOIIUX B JIETIC.

Cnenyer uMeTh B BUIY, YTO OTHECEHHE T€X WM MHBIX JIML, HE y4aCTBOBABIIUX B JEIE, K
CyOBEKTaM KacCallMOHHOTO OOKaJOBaHHS CBS3aHO C XapaKTEpOM IPABOBBIX MOCIEICTBHIA,
BBI3BaHHBIX NPUHATHEM TaKOTO CyJ1eOHOr0 aKTa:

1) cyneOHbIe aKThI, pPE30JIOTHBHAS YacTh KOTOPBIX HEMOCPEICTBEHHO COJIEPIKUT
HpeInUCcaHus O MpaBax U 00SI3aHHOCTSIX JIUL], HE MPUBJICYEHHBIX K YYaCTHUIO B JIEJIE;

2) cyneOHbIE aKThl, CONEP)KAHUEM PE30JIIOTUBHOM YacTH KOTOPHIX IpaBa U 00SI3aHHOCTU
JMILI, He NPHUBJICYEHHBIX K Y4YacTHIO B jeine, OyIyT ompenensTbes (PaKTUYECKH, B pe3ysbTaTe
BCTYIUICHUS! B 3aKOHHYIO CHJTy WJIM UCHOJHEHMsS JaHHBIX CyAeOHBIX akToB. K TakuM cyneOHbIM
aKTaM OTHOCSTCS, HallpUMEp, PELICHHs M IOCTAHOBJIEHHsS 00 YCTaHOBJIECHUHU HOPUAMYECKOIO
¢axTa, 0 MPU3HAHUY TIPaBa, O MPHUCYKICHUH K COBEPIICHUIO JICHCTBUI B OTHOIIEHHH 0OBEKTOB
IpaXXJIaHCKUX TpaB, UMEIOIIUX HENOCPEICTBEHHOE OTHOIIEHHE K JIUIY, HE NPUBJICUCHHOMY K
YUacCTHIO B JIeJie, a TaKKe CyIeOHBIH aKkT IO CIOpYy, BHITEKAIONIEMY M3 JIOTOBOPA, CHEIKH,
pasperieHHoMy 0e3 yyacTusi CTOPOHBI I0TOBOpPa, CAEIIKH.

18.4. Tlopsimox Bo30YyKICHHS KACCAIIMOHHOTO TIPOU3BOJICTBA

Bo30yxnenne KaccalliOHHOTO TIPOW3BOJCTBA OCYIIECTBISACTCS IyTEM TOJa4d B
MPEyCMOTPEHHOM 3aKOHOM IOPSIIKE KAaCCAIMOHHOM KalloObl U MPUHSATHS €€ K MPOU3BOJACTBY
KacCallMOHHON WHCTAHIINH.

B cootBerctBuu ¢ HopMmoii ct. 275 AIIK PO nopsaok nmogauu M ABUKEHUS KaCCALlMOHHOMN
)Kaj00bl TPOUCXOANT Yepe3 cya cyorekra PO, npuHsBmmiA 00)amyeMblid Cy1eOHbIH akT. Takoi
MOPSZIOK SIBIISIETCSl OMTUMAJIBHBIM, TaK KaK MPHU 3TOM >Kanoda MOCTymaeT B CyJl KacCallMOHHOU
WHCTaHIIMA BMECTE C JIeJIOM, 0€3 KOTOPOTO pacCMOTpPEHHE >kajaoObl HEBO3MOKHO. Hapymienue
JAHHOTO TIpaBWJIa MOKET TIOBJIEYh CEPhE3HBIC HETAaTHBHBIC TIOCICACTBUS JUIS 3asBUTEIIS:
BO3BpAIIICHUE KAaCCAI[MOHHOW KaloObl, a Tak)Ke€ HEBO3MOXXHOCTh BOCCTAHOBJICHHSI CpOKa
KacCal[MOHHOTO O00’KaJOBaHMs, MPOMYIIEHHOIO TIO0 3TOM MpHYWHE, KOTopas B CyJIeOHOU
MPAKTHUKE YaCTO HE TMPHU3HACTCS YBAXKUTEITHHOM.

CornmacHo 4. 1 ct. 276 AIIK P® cpok KaccalmOHHOTO OOXaJIOBAaHUSI COCTAaBJISIET IBa
MecsIIa co JHS BCTYIUICHHS B 3aKOHHYIO CHITY 00KaJIOBAaHHOTO CYJI€OHOTO aKTa.

CoOOTBETCTBEHHO, JIBYXMECSIUHBI CpPOK KAaCCAllMOHHOTO  OO0XKalOBaHHS  PELICHUS
apOUTpaXHOTO CyJna TEepBOM HWHCTAHIIMH, KOTOPHIM 3aBEpINAETCs PACCMOTPEHHE Jena Io
CYIIECTBY, HAUMHACTCS M0 UCTEYCHHHU MECSYHOTO CpPOKa CO JTHS MPUHSATHS PEIICHUs, €CIU He
MoJ/IaHa amneJUIAIMOHHAs Kaio0a, WM CO JHS MPUHATHS TOCTAHOBICHUS apOUTPAKHBIM CYyJIOM
aNeJUISIIUOHHON MHCTAHIIUH, €CIIM PEIICHNe He OTMEHEHO M HEe M3MEHEHO IMPH aleUIIIHOHHOM
epecMoTpe.

[Mopsimox u cpoku oOxanoBanus omnpeneieHuit cormacHo cr. 188 AIIK P® umeror
HEKOTOpPBhIE 0COOEHHOCTH. B KaccalimoOHHOM TOPSIIKE OTIEIBHO OT CyJeOHOTO aKTa, MPUHSATOTO
M0 CYIIECTBY CIIOpa, MOXET OBITh 00XaJOBAaHO OMNpeACNiCHUEe, BBIHECEHHOE B BHIE
000c00JIEHHOTO CyneOHOTO aKTa, B Clydasx, KOTJa OO0XaJOBaHHE TaKOTO ONpeaeieHUs



npexycMoTpero AIIK PO wnm korzna 3to onpeneneHue NpensTCTByET JalbHENIIEMY IBHKCHUIO
nena. CormacHo 4. 3 cr. 188 AIIK P®, ecnu uHOM cpok 00kalnoBaHHA Takoro poja
OTpeJIeTICHUH B KOJIEKCE MPSIMO HE YCTAHOBJIEH, JKaj00a MOKET OBITh MOJjaHa B MECSIUHBIN CPOK
CO JIHSI BBIHECEHUS ONPEICIICHUS.

YcranoBnenusii 4. 2 cr. 276 AIIK P® miecTUMECSYHBIH CpPOK, JOIYCKAIOIIHI
BOCCTAHOBJICHHE CPOKa KaCCAI[MOHHOTO oOxanoBaHus, B cuiy 4. 2 cT. 117 AIIK P® sasnsercs
IIpeceKaTEeIbHbIM U HE MOJUIEKUT BOCCTAHOBJICHUIO IIPU €T0 MPOITYCKE.

C MOMEHTa UCTEUEHHS ILECTU MECSLEB OCJIE OKOHYAHUS CPOKa MOJa4YM KacCallMOHHOMN
Kao0bl MpEeKpaIlaeTcs caMmo MpaBo 3aMHTEPECOBAHHOIO JIMLA Ha KACCAllMOHHOE 00XKaJIOBaHUE.
ITpu 3TOM KaccannoHHas *ajio0a He MOAJISKUT PACCMOTPEHHUIO B JIOOOM cllyyae, HE3aBUCHUMO
OT NPUYUH MpoIlycKa cpoka ee mojauu. B cumy u. 3 cr. 117 AIIK P® xoparaiictBo o
BOCCTAQHOBJICHUH CpOKa I0JIa4M KacCAallMOHHOW »asloObl MOAAeTCsl BMECTE C KacCallMOHHOU
)Kano00l U paccMaTpUBACTCS €IWHOJIMYHO CYAbEH KacCAallMOHHOW WHCTAHIMU B TATHIHEBHBIN
CPOK, O BOCCTaHOBJIEHMM CpOKa YKAa3bplBACTCA B ONPEICICHUU O MNPHUHITHH KAacCallMOHHOU
xanoobl K mpousBoAcTBY (4. 4 cr. 276 AIIK P®). XonaTtailcTBO O BOCCTaHOBJIEHHH CpPOKa
KacCallUOHHOTO 00’KaJloBaHMs paccMaTpuBaeTcs Oe3 u3BelleHuss M 0e3 ydacTus JIMIL,
ydacTBytouux B gene (4. 4 ct. 117 AIIK P®).

VYcranosnenusiii B c1. 277 AIIK P® nepeuenp TpeboBaHuil kK ¢GopMme U cOnep:KaHHIO
KaCCallMOHHOM 5KaJI00bI SBJISIETCS UCUEPIBIBAIOILIUM.

Kaccanmonnas kanoba [ODKHAa TPEACTaBIATh COOOM MHCBMEHHBIM JOKYMEHT,
MNOJIMUCAHHBIA JIMIIOM, MOJAIOLUIUM >Kanoly, WM €ro NpeACTaBUTENIEM, HMEIOIIUM Ha TO
noiaHoMounsi. O0seueHHas B 00s3aTeNbHYIO MMCbMEHHYIO (hOpMy kKajoba JOJKHA CoAepkaThb
HEoOXOJUMbIe CBEIEHUS U pekBM3UTHl (4. 4. 2 - 4 cr. 277 AIIK P®), HecobmoaeHue
TpeOoBaHUil K GopMe U COAEPKAHMUIO KacCallMOHHOW kanobsl B cuny 4. 1 cr. 280 AIIK P®
BJICUET HETaTUBHBIE [TPABOBBIC OCIEACTBUS [Tl 3asIBUTEIISL.

B kaccannoHHo# xano6e A0IKHBI ObITh yKa3aHbI:

- HAUMEHOBaHHE apOUTPAKHOTO Cy1a, B KOTOPBIH IMOAAETCs KacCallMOHHAs JKanooa;

- HaWMEHOBAaHMA JIMILA, [OJAIOUIEr0 Xajuoly, C YyKa3aHHEM €ro IpoLecCyalbHOro
MIOJIO’KEHUS, a TAaKKe APYIHX JIML, YYacTBYIOIIUX B JIEJ€, UX MECTO HAXOKIEHUS WU MECTO
JKUTEIIbCTBA;

- HaNMEHOBAaHWE apOUTPaXHOrO CyJda, MPUHABLIETO  OOXKaJdyeMoe  pelleHue,
IIOCTaHOBJICHHE, HOMEP Jiejia U JaTa IPUHATHS PELICHHs], TIOCTAHOBJICHHUS, IPEIMET CIIOpa;

- TpeOOBaHUs JHIA, IOJAIOUIETO >KajJo0y, O TMPOBEpPKE 3aKOHHOCTH 00XalyeMoro
CyeOHOTO aKkTa M OCHOBAHUS, MO KOTOPBIM JIMIO, MOJAIOIICe Kajno0y, 0OKaayeT peIlIeHHE,
IIOCTAaHOBJICHHE, CO CCBUIKOW Ha 3aKOHbl WM UWHBIE HOPMATHUBHBIE IIPABOBBIE AaKTHI,
00CTOATENBCTBA JIeJ1a M UMEIOIIMECS B JIeNe J0Ka3aTeNIbCTRA;

- IepEeYeHb MPUIIAraeMbIX K xKajno0e TOKYMEHTOB;

- HHBIC CBEJICHUS, XO1aTalCTBa.

3asBUTENb JOJDKEH yKa3aTh B KAaCCALMOHHOM Kajo0e KeJaeMblil pe3ysbTaT mepecMoTpa ¢
YYETOM MEPEUHS MOJHOMOYHUHN CyJa KaCCAlMOHHOW MHCTAHIMU, Ha3BaHHBIX B CT. 287 AIIK P®:
CJIEZyeT JIU OTMEHUTh WM U3MEHUTh 00’KaJTOBAaHHBIN aKT U MPU 3TOM MPHHATH HOBOE PEILLICHHE;
au0o cieAyeT mepeaarh J1eJI0 Ha HOBOE PAacCMOTPEHME; OCTABUTh MCK 0€3 PacCMOTPEHUs WM
IpPEKpPaTUTh TMPOU3BOACTBO IO JeNy; OCTaBUTh 0€3 HM3MEHEHUs paHee NPHUHATHIA M0 Jeny
CyeOHBIN aKT.

K kaccannoHHoi#i jxanode npuiararoTcs:

- KomHsi 00KaTyeMoro cyJeOHOTo aKTa;

- JOKYMEHTBI, NMOATBEPKAAIOIINE YIUIATy FOCYAapCTBEHHON MOLUIMHBI B YCTaHOBJIEHHBIX
NOpSZIKE W pa3Mepe WIK IIPABO HA IOJYYEHUE JIBIOTHI 110 YIIIATE FOCYAAPCTBEHHON IMOIIUHBI,
a00 XOJAaTalCTBO O NPEAOCTABICHUH OTCPOYKH, PACCPOUYKH YIUIATBl TOCYAApCTBEHHOM
HOLUINHBI, 00 YMEHBILIECHUHU €€ pa3Mepa;



- JIOKyMEHTbl, MOJTBEP)KJIAIOLIUE HANpPaBJIEHUE WIM BpYy4YEHHME JPYTUM JIMILIAM,
YYacTBYIOLIMM B JeJie, KONUM KacCalMOHHOM >Kajdo0bl M JOKYMEHTOB, KOTOpbIE Yy HHUX
OTCYTCTBYIOT;

- JIOBEPEHHOCTh WJIM HMHOM JOKYMEHT, MOJTBEpPXJAIOLIME MOJTHOMOYMS Ha MOJIMHCAaHUE
KacCallMOHHOH JKaIo0BbI.

Cnenyer ormetuts: B cT. 277 AIIK P® npsmo ykazaHo, 4TO 005S3aHHOCTh 3asBUTENIS IO
BPYUYEHHUIO KONU kajo0bl U MpHJIaraéMbIX K HEMl TOKyMEHTOB MOXKET OBITh MCIOJHEHA ITyTeM
HEMOCPEJCTBEHHOI0 BpYyUEHHsI IPYTUM JIUIaM, YYacTBYIOLIUM B Je€Jie, TUYHO MOA pacnucky. 13
nyHkTa 3 4. 4 cr. 277 AIIK P® cnenyer, yTo moutoBasi KBUTAHIUS O HAIIPABJIICHUU JIMLIAM,
YyYacTBYIOLUIMM B JeJie, 3aKa3HbIX IHCEM C YBEJIOMJIGHHEM SBJISIETCS JOKYMEHTOM,
MOJTBEPXKJAIOLIIM HCIIOJIHEHUE 3asBUTENEM OOS3aHHOCTH IO HAIPABJICHUIO APYTUM JIMILIAM,
YYacTBYIOLIMM B JeJie, KONHUM KacCalMOHHOM >kKajdo0bl M JOKYMEHTOB, KOTOpbIE Yy HHUX
oTcyTCTBYIOT (4. 3 c1. 277 AIIK P®). Takum 00pa3zom, camo 1o cede OTCYTCTBHUE B MPHIIOKEHUN
K JKaj00e KapTouek 0OpaTHOTO yBeIOMJICHHs, TOATBEP)KIAIOIUX BPYUEHUE KOPPECTIOHICHIINH,
HE SBIISIETCS JePeKTOM (POPMBI B COJIEPIKAHHS KaCCAIIMOHHOM JKaio0bl.

18.5. Tlopsimok paccMOTpeHus Jiea B apOUTPaKHOM CyIe
KaccallMOHHON MHCTaHIINU

[Ipouenypa NpUHATHS KacCallMOHHOW >KalnoObl K MPOU3BOJCTBY apOUTPaKHOTO Cyjaa
onpezaeneHa HopMoi ct. 278 AIIK P®, B koTopo#i yka3aHO, YTO TOJIBKO KacCallMOHHAs kajooa,
MoJIaHHas C COOII0/IeHnEM 00s3aTeIbHBIX TPEOOBAHUM, SIBISETCSI OCHOBAHHEM JIJIsl BO3OYKICHUS
KacCallMoOHHOTO MPOou3BoIcTBA. HecooTBeTcTBHE (OPMBI U COIEpKaHMSI KaCCAIIMOHHOM Kalo0bI
SBIISIETCS] TIPETSATCTBUEM K TIEPECMOTPY U OCHOBAHUEM JJIsi OCTABICHUS Kajlo0bl O€3 JBIKEHUS
1o yctpaneHust HenocTtaTtkos (cT. 280 AIIK P®) nu6o Bo3Bpamienus xanoost (ct. 281 AIIK PO).
B nmo0om ciydae nuna, y4acTBYIOIIUE B JieNe, BIPAaBE PACCUUTHIBATH HA PACCMOTPEHHE BOIIPOCa
0 TIPUHATUHU MO0 00 OcTaBieHUU 0e3 ABMKECHUS TOJAaHHOU Kano0bl HE MO3HEE MSATHIHEBHOTO
CpOKa €O JTHS IOCTYTUIEHUS KaloObl B CyJ] KACCAIIMOHHOM MHCTAHIIUH.

OcraBneHue KacCarmoHHON kanoObl 0e3 IBM)KEHUS MPOU3BOAUTCS apOUTPaKHBIM CyJIOM
KacCallMOHHOM HMHCTAHLIMKM MPH YCJIOBUM, YTO OHA IMOJlaHA C HapylIeHUEM TpeOOBaHUIA,
ycranoBieHHbBIX AIIK P®, u odopmisiercs BBIHECEHHEM ONpEACNCHHs, KOMHUS KOTOPOTO
HaIpaBJISETCs JIMILY, MOAABIIEMY KacCallMOHHYIO kanoly, He MO3JHee CIEAYIOLIEro JHS Mocie
JTHSI €70 BBIHECEHUSI.

B onpenenennn yka3pIBaroTcs:

- OCHOBAHHS OCTaBJIEHHS KaCCAI[HOHHOM »kaI00bI O€3 IBIKEHUS,

- CPOK, B T€4eHHE KOTOPOIO JIULO, OJIaBIIee KACCAlMOHHYIO )Kajo0y, JOKHO YCTPAHUTh
00CTOSITENILCTBA, TOCTY)KUBIINE OCHOBAaHUEM I OCTABJICHUS KAacCAllMOHHOW >KaimoObl 0e3
JIBUKECHHUSL.

Ecnmu obcrosiTenscTBa, TOCTYXKUBIINE OCHOBAaHHEM [UIsl OCTABJICHHUS KacCAllMOHHOU
KanoObl 0e3 JBIKEHWs, OyIyT YCTpaHEHbI B CpOK, YKa3aHHBIH B OIpPEACIICHHH Cy7a,
KaccallMOHHAs Kaio0a CUUTAETCs MOIaHHOM B JICHb €€ NIEPBOHAYAILHOTO MOCTYIUICHHUS B CYJ U
MPUHUMAETCS K TPOU3BOJCTBY apOUTPaKHOTO Cy/Jla KaCCAllHOHHOM MHCTaHIIMH.

B uHOM ciyuae, ecnu yka3zaHHbIE 0OCTOSTENbCTBA HE OYIyT YCTpaHEHBI, apOUTPa)KHBIN
CyJl BO3BpaIlaeT KacCallMOHHYIO kaJlo0y M MpuiaraeMble K Hel JOKYMEHTHI JIUILY, MOJaBIIEMY
Kanooy.

OcHoBaHUs BO3BpAIICHHS KaCCAIIMOHHOM KaJIOOBI:

- KaccallmoHHas >kano0a MmojaHa JIMIOM, HE UMEIOIIUM TIpaBa Ha 00KaJoBaHHUE CYJIeOHOTO
aKTa B IMOpSAKE KaCCAallMOHHOTO IMPOW3BOJCTBA, WJIM MOJAaHA HA CYyIeOHBIM aKkT, KOTOPHIA He
00aTyeTCs B MOPSIIKE KACCAIIHOHHOTO MPOU3BOJICTBA;

- KaccalloHHas ayo0a rmojaHa 1Mo UCTeYEHUH CpoKa MOJauM KacCallMOHHOW kKanoObl U HE
COJICPIKUT XOJIaTAHCTBO O €r0 BOCCTAaHOBJICHUHM WJIM B BOCCTAHOBJICHHWHU IPOIYIICHHOTO CPOKa
OTKa3aHo;



- JI0 BBIHECEHHs OMNpEIENICHUS O MPUHATUU KaCCAIlMOHHOM XajloObl K INPOU3BOJCTBY
apOUTPa)KHOTO CyJa KacCallMOHHOM MHCTAaHLMHU OT JIMLA, MOJABIIEr0 KacCallMOHHYIO Xkajoly,
MOCTYIIMIIO XO/IaTaliCTBO O €€ BO3BPALICHHH;

- HE YCTpaHEHbl OOCTOATENbCTBA, IMOCIYKHUBIINE OCHOBAHUEM JUIsl OCTABIICHMS
KacCCaIMOHHOM Kao0bl 03 IBMKEHHS, B CPOK, YCTAHOBIICHHBII B OTIPEICTICHUN CY/Ia;

- €CIM OTKJIOHEHO XOJaTailicTBO O MpeIOCTaBICHUU OTCPOYKH, PACCPOUYKH YIIIAThI
roCcyAapCTBEHHON MOLUIMHBI, 00 YMEHBIIEHUU €€ pa3Mepa.

ApOuTpaxHbIil Cy1 BHIHOCUT ONpeeieHNe O BO3BPAILCHUN KacCallMOHHOH 5Kano0bl, KOMUs
KOTOpPOTO HamlpaBiFeTCs JIMIly, [OJaBlIEMy €€, BMECT€ C KacCallUOHHOW »kajmoOoil u
npuiaraeMbIMM K Hell ToKyMeHTamu. HampaBiieHue npoucxoauT He MO3/Hee CIeIyIOIero JHs
1ocjie IHA BbIHECEHUS ONPEEIICHUs WM MOC]Ie UCTEUEHUS! CPOKa, YCTAaHOBIEHHOTO CYA0M s
YCTpaHEHUs: OOCTOSATENbCTB, IOCITYKUBIIMX OCHOBAaHMEM JJIsi OCTaBJIEHHUS KAacCAllMOHHOM
XKanoObl 0e3 ABM)KEHUS €IUHOJIUYHO, B TOM YHCII€ U NPU PEIICHWU B JAHHOM ONPEIECIECHUU
BONpoca 00 OTKa3e B y/JOBJIETBOPEHUM XOJATaliCTBA O BOCCTAHOBJIEHHMH IPOIYIIEHHOIO CPOKa
KacCallmoOHHOTO oOkanoBanus (4. 2 cr. 276, u. 2 cr. 278 AIIK P®). Omnpenenenue o
BO3BPALICHUN KaCCAIIMOHHOM KaJ0o0bl MOKET OBbITh 00KaJIOBAaHO 3asBUTEJIEM B KaCCAL[MOHHOM
nopsake (4. 1 cr. 291 AIIK P®). Ilocne ycrtpaHeHHs OOCTOSITENBCTB, IOCITYXHUBIIMX
OCHOBAHMEM JJIsl BO3BpALICHUS KacCAllMOHHOM >kanoObl, BO3BpallleHHas jkanoba MOKeT ObITh
notaHa moBTOpHO "B 06miem nopsiake” (ct. 281 AIIK P®d), T.e. ¢ coOm0IeHNeM YCTaHOBICHHBIX
npaBuwi. CrenoBaTesbHO, NMPU UCTEUYEHHM CpOKa KacCallMOHHOTO OOXalloOBaHHWsS HAa MOMEHT
MOBTOPHOM MOJIa4M KacCallMOHHOW aJlo0bl JIULO, TOAABILEE Kao0y, TOJIKHO TaKKe HalpaBUTh
X0JIaTaliCTBO O BOCCTAHOBJICHUH MPOITYIIEHHOTO CPOKa.

IToaroroska k pPacCMOTPCHHUIO CJia B KacCcallMOHHOM MHCTaHIIMHU

Ha sTame moAroToBKM KaccallMOHHOW aloObl K PacCCMOTPEHHIO apOUTPaKHBIM CYAOM
KaCCallMOHHON HHCTAaHLIUHU COBEPIIAIOTCS HEOOXOIMMBbIC ICHCTBUS JUISL CO3/aHUs YCIIOBHIA,
MO3BOJIAIOIIMX PELIUTh CIEHUATbHYIO MpOIlecCyalbHYIO0 3a7jauy KacCallMOHHOTO MepecMoTpa:
U3BEIICHUE JIUI], YYaCTBYIOLIMX B JeJe, O BPEMEHH U MECTE PACCMOTPEHHs KacCallMOHHOU
)Kaj00bl TIOCPEACTBOM HAIPABJICHUS OIPEICICHUS; pPa3pelIeHHe XOAaTaicTB 00 oOecrieueHnH
MCKa U TIPUOCTAHOBJICHUH UCIIOJIHEHUSI 00KAIIOBAHHBIX aKTOB; H3yUEHUE KACCAIIMOHHOM KaI00BbI
U MaTepuajoB Jefia; IMpeKpalleHue IPOU3BOJCTBA IO KaCCAMOHHOHN Xajlobe B cCiydasx,
npexycmoTpeHHbIXx AIIK PO.

[lo xomarailicTBy 3asiBUTENs] BO3MOXKHO MPUOCTAHOBJICHHME MCIIOJIHEHUS 00KalOBaHHBIX
CyJeOHBIX aKTOB (OTIpeNeNIeHUH, PEeLIeHUs] I ITOCTAaHOBIICHHS CyJia MEPBOI U aneIsHOHHON
uHCcTaHui) cornacHo 4. 1 cr. 283 AIIK P®. IlprocraHoBieHHnEe UCTIOTHEHUST 00’KaIOBAHHOTO
aKTa, Kak IMPaBWIO, JOJDKHO COMPOBOXAATHCS MPEJOCTaBICHHUEM 3asBUTENIEM BCTPEYHOTO
(GbUHAHCOBOTO OOECIEYeHHs, TO3BOJISIONIET0 BO3MECTUTh B OyIylIeM JApyrod CTOpOHE
BO3MOXHBIE YOBITKH OT MPHUOCTAHOBIIECHH. JlOKa3aTelbCTBA BCTPEUYHOTO O0ECIICUCHHUS JOKHBI
MPEIOCTABIIATHCSA BMECTE C XOAaTallCTBOM O MPUOCTaHOBICHUU. [IpHocTaHOBIEHNE UCTIOIHEHUS
cynebHoro akra mo cmeiciy 4. 4 cr. 283 AIIK P® mpekpariaercss nmpu BCSIKOM 3aBEPLICHUU
KacCallMOHHOTO TepecMoTpa, B TOM YHCIE IMpPU BO3BPALLEHUH KAaCCALIMOHHOW >KamoObl U
IpeKpalieHnn npousBoAcTBa nmo Hed. Cyn KaccallMOHHOM HMHCTAHIMM B 3aBHCHUMOCTH OT
OOCTOSITENLCTB ~ JIeJIa BIpaBe YCTAHOBUTh HHOM CpPOK TPUOCTAHOBJICHHS MCIIOJHEHUS
00:KaJI0BaHHOTO CYJIeOHOr0 aKTa M yKa3aTh 3TOT CPOK B ONPEACTICHHH.

[Ipekparienue Mponu3BOACTBA IO KACCALIMOHHOM kanobe

IIpu Hamuuum ocHoBaHMsI, yka3aHHOro B 4. 1 cr. 282 AIIK P® (oTka3 oT kaccallMOHHOU
’Kasj00bl), TPOU3BOJICTBO B KACCAIIMOHHON MHCTAHIIMHU TIO Kajobe, MPUHATON K pacCMOTPEHHIO,
HOJUICKHUT OE3yCIOBHOMY IPEKPALICHUIO, €CIU TOJBKO 3TO HE MPOTUBOPEYHUT 3aKOHY U HE
MOBJIEYET CYIIECTBEHHOTO HAapyIIEHUs TMpaB APYyruX JIKL, ydacTBylomux B gene. llpu



OTCYTCTBHM IPENATCTBUN JUIsl IPUHATHS OTKa3a OT KaCCAllMOHHOM Kajo0bl, yKa3aHHbBIX B CT. 49
AIIK P®, noBojb! KaccallMOHHOM 5kaj00bl HE MOTYT ObITh PACCMOTPEHBHI 10 CYLIECTBY, OTKa3 OT
Kayo0bl He MPUHUMAETCS TOJIBKO TOTJa, KOTJa 3TO MPOTUBOPEUUT 3aKOHY MJIM HapylIaeT IpaBa
JPYTUX JIMILI, HO HE CaMOr0 3asBUTEIIS.

[IpaBoBBIM MOCENCTBUEM MpEKpAIIECHUs MPOU3BOACTBA MO KAaCCALMOHHOHN Xanobe mpu
OTKa3e 3asBUTEJI OT KaJIOObI SBJSETCS 3alpeT MOBTOPHOrO OOpAILIeHUs TOTO e JHLA B CyX
KaCCallHOHHOM MWHCTaHIIMM 10 TEM JK€ OCHOBAaHMSM, II0 KOTOpPbIM Oblla 3asBlIEHA
nepBoHavyayibHas kanoba. [loaTomy He MOkeT ObITh MpPUHATA MOBTOpPHAs *kajola, KOTopas He
COJEPKHUT UHBIX JJOBOJOB O HE3aKOHHOCTU O0KadyeMOro akTa 10 CPaBHEHUIO C JIOBOAAMHU
nepBoHavanbHOM. Takas xanoba MoxeT ObITh Bo3BpamieHa 1o m. 1 4. 1 c1. 281 AIIK P® BBuay
TOTO, YTO 3asBUTEIb YTPATHJI IPAaBO HA 00XKAIOBAaHUE JAHHOTO CyAE€OHOTO aKTa IO 3asBICHHBIM
UM paHee OCHOBaHMSM.

Cy,ZLCGHOG pa36HpaTeJ'IBCTBO B CyC KaccallMOHHOM WHCTaHIIUH

Paccmotpenue nen B cyne KaccalMOHHOM WHCTaHUMM corjacHo cr. 284 AIIK PO
OCYUIECTBIIIETCS IO MpaBWJIaM, YCTAaHOBJIEHHBIM JUIsI CyJa IEPBOM HMHCTAHLUU C YYETOM
O0COOCHHOCTEH KacCalMOHHOTO MPOU3BOJACTBA, OrPAHUYMBAIOIIMX BO3MOXXHOCTh MPUMEHEHUS
IIPaBUJI CYIONPOU3BO/ICTBA, YCTAHOBJIEHHBIX JUIsl cyAa nepBoil nHctaHuu (paszaen 11 AIIK P®).

He mpumeHstoTcs B KacCallMOHHOM IPOU3BOJICTBE IMPaBUJIA, YCTAHOBIEHHBIC TONBKO IS
NepBOM MHCTAHLIMM, WIM IpaBUJIa, IPUMEHEHHE KOTOPBIX OorpaHuueHo Hopmamu ri. 35 AIIK
P®, nanmpumep:

- yyacTue apOUTpakKHBIX 3acenaTemnei;

- cornanieHre 00 U3MEHEHUH JT0TOBOPHO MOJCYTHOCTH;

- IPUBJIEUEHUE IPYTOro OTBETUYMKA U 3aMEHA HEHAJIEKAILIETO OTBETUNKA;

- U3MEHEHHE OCHOBAHMS WIM TpeaMeTa WCKa, YBETUYECHHUE WM YMEHBIICHHE HCKOBBIX
TpeOOoBaHUH;

- IPUBJICUEHHUE K YYACTHIO B JI€JIE€ TPETHUX JIMII;

- IPEABSBICHUE BCTPEYHOIO UCKA;

- BeJIeHUE MPOTOKOJIa CyAe0HOTO 3acelaHusl.

Cpok paccMOTpeHHsI KAacCAllMOHHOM JKanoObl apOMTPaKHBIM CyJIOM KacCAallMOHHOM
MHCTAHIIMY HE JOJHKEH MPEBBIIATh MECSI] CO AHS MOCTYIUICHUS KacCAllMOHHOM kalloObl BMecTe
C JIeJIoM B apOMTpakHBIN Cy/ KacCAllMOHHON MHCTAHINH, BKIIFOYAsi CPOK HA TIOJITOTOBKY Jesa K
cyneOHOMY pa30oHMpaTeabCTBY U NPUHITHE CY1Ie0HOTO aKTa.

ApOuTpaXHbIi CyJ KacCallMOHHOW MHCTaHLMM paccMaTpUBaeT Jelo0 B CyAeOHOM
3aceJaHNM KOJIJIETHaJIbHBIM COCTaBOM CYJEHl MO MpaBUiaM PAacCMOTPEHUS Jenna apOUTpPaKHBIM
CyZIOM IE€pBOM MHCTAHLIMH, 3@ HCKIIOUEHUEM IIOJIO)KEHHUH, YCTAaHOBJIEHHBIX TOJIBKO MJIs
paccMOTpeHHsl Jiefa B apOUTPpakHOM CyJi€ IIEpBOIl MHCTAHIUH.

HesBka B cyneOHOe 3acemaHue apOMTPaKHOTO CyAa KacCallMOHHOW WMHCTAaHLMHU JIMILIA,
MOJIaBIIETO KAaCCAI[MOHHYIO Kalloly, U IPYruX JIHIl, yYaCTBYIOUIMX B J€Jie, HE MOXET CITy>KUTb
IPENSATCTBUEM JJISl PACCMOTPEHHS JIeJia B X OTCYTCTBHE, €CJIM OHU OBLTH HaJJIXKALTIM 00pa3oM
M3BEIICHBI O BPEMEHHU M MECTE CyIeOHOTO pa30MpaTebCTBA.

IlepecmoTp omnpeneneHuil Cy1a KacCallMOHHOW MHCTAHIIMU O BO3BPAILEHUH KACCAIlMOHHBIX
Kajno0 ocymiecTBisieTcs: 0e3 W3BemeHus CTopoH. JKanoObl Ha OmpeaesieHUs, BBIHECCHHBIC
CyAbEH KACCALMOHHOM MHCTAHLMM €IUHOJINYHO, PACCMATPUBAIOTCSA CYIOM KAaCCALlMOHHOU
MHCTaHIIMM B KOJIJIETHAIbHOM cocTaBe. JKamoObl Ha oOIpeaeneHusl, BBHIHECEHHBIE CYIO0M
KaCCallMOHHON HWHCTAaHUUHU KOJJIETHANBbHO (HAampuMep, ONpeAeieHHe O MPEKpalieHUN
MPOU3BOCTBA IO KacCAIlMOHHOU jkanmobe - 4. 4 cr. 282 AIIK P®), paccmaTpuBaroTcst TeM ke
CYJIOM KOJUICTHAIbHO, HO B MHOM CyAeOHOM cocTaBe (T.e. CyIbsSMH, HE YYacCTBOBABIIUMH B
MPUHATHU 00KaITyeMoTo orpeaenenus ). Paccmorpenue sxano6 B mopsiake 4. 2 cr. 291 AIIK PO
JOJDKHO OCYLIECTBIIATBCA C  M3BelleHHMEM cTopoH. [lo pe3ynapTaramM  KaccallMOHHOIO
paccMOTpeHHsl kao0bl MPUHUMAETCS Cy/IeOHBIH aKT, UMEHYEeMbIH ONpeJeIeHneM, KOTOpOe He



o0Kayercsi, HO MOXXET OBITh IEPEeCMOTPEHO B HAA30pHOM TIOPSIKE WM 1O BHOBb
OTKPBIBLIIMMCS OOCTOSATEIILCTBAM.

18.6. IIpenensl paccMOTpeHUs AeNia B KACCAIlHOHHOW MHCTAHIIUU

[Ipenensl KaccallMOHHOTO TMEpecMOTpa B apOUTPaXHOM TMpolecce B  KadecTBe
3aKOHOJIATENIbHO  3aKPEIJICHHOTO MHCTUTYTa OTPAaHWYMBAIOT COJACP)KAHWE MPOBEPOUHOM
NESATENbHOCTH, MPEIMETHBIX U (DYHKIHMOHAIBHBIX MOJTHOMOYHMA, CYIIHOCTA MPUHUMAEMOTO IO
pe3ynbTaraM IepecMOTpa MOCTAHOBJIEHUSI apOUTPaKHOTO CyJa KaccallMOHHOW MHCTaHUuu. B
ctatbe 286 AIIK P® conepsxutcs obriee onpeaeneHre mpeieioB KacCaluoOHHOTo MepecMoTpa, a
0oJsee eTallbHO CYHIHOCTh JIaHHOTO MPOLIECCYaTIbHOIO MHCTUTYTA ONPENENSIETCS CONEpPKaHuEM
npyrux HopM AIIK P®. VYcraHoBieHue mnpenenoB CyIeOHOTO KOHTPOJS B KacCAllMOHHOM
WHCTaHIIMUA OOYCIIOBJICHO TJIABHBIM 00pa3oM CIENHaIbHOM MpoleccyalbHOM 3aadel Kaccaluu
(mpoBepka 3aKOHHOCTH 00aJIOBAaHHBIX aKTOB) U JUCTIO3UTUBHBIM HAYalOM CYAOIPOU3BOJCTBA
B apOWUTpaXHOM TMpOLIECCE, TPEANONATAIONINM 3aBUCUMOCTh CyJIEOHOTO KOHTPOJIS OT
npoleccyaabHbIX JAelcTBUl 3asBUTens. CorimacHo oOmeMy MpaBuUily, C OJIHOM CTOPOHBI,
KAaCCAIIMOHHBI KOHTPOJIb OTPAaHUYECH MPOBEPKOM 3aKOHHOCTH, T.€. MPABUILHOCTH NMPUMEHEHUS
HOpPM MaTepUaiIbHOIO U HOPM MPOIECCYaTbHOrO MpaBa CyJaMH HIDKECTOSIIUX MHCTAHIUN Mpu
NPUHATHA WMH  oOkamoBaHHOro akta. C JApyroil CTOpOHBI, TIPOBEpPKa 3aKOHHOCTHU
00KaJIOBAaHHOTO aKTa OCYIIECTBISIETCA B TMpeleiax JJAO0BOJOB KAacCAallMOHHON JKamoObl U
BO3PAXEHUN OTHOCUTEJBHO >KAJIOOBI, MPEICTABIECHHBIX B CyJ KacCallMOHHOM WHCTaHIIUU
JIPYTUMH Y9aCTHUKaMHU Tpolecca.

OO0mas 3a1aua CyI0NPOU3BOCTBA B apOUTPAXKHBIX CyJaX, 3aKkperuieHHas B cT. 2 AIIK P®
KaK 3alldTa HapyLIEHHBIX IMpaB M 3aKOHHBIX HMHTEPECOB YYAaCTHUKOB SKOHOMHYECKHX
OTHOIIIEHUH, 00s13aTeNbHA U JIs1 CyJ]a KacCAIlMOHHOW MHCTaHIMKU. OJHAKO OCYIIECTBISATh TaKyIO
3aIIUTY CYJl KaCCAIlHOHHOW WHCTAHIIMU JOJKEH KaK MPaBHUIIO B TeX Mpefeniax, B KAKUX CYUTAET
HEOOXOIMMBIM 3asBUTEIb KaCCAIMOHHON 5Kajo0bl, a 3HAUUT, apOUTPAKHBIN CyJl KaCCAallMOHHOU
MHCTAHIIMM HE JOJDKEH IMPOBEPATh MPABWIBHOCTb YPETyJIHWPOBAHUS CIIOPHOTO MaTepUaibHOIO
MPaBOOTHOUIEHUSI B 1IEJOM, YCWJIMS CyJa HAmpaBJISIIOTCSA MPEXKJIAE BCEr0 Ha yCTpaHEHUE TeX
HapyLIeHUH TMpaB M 3aKOHHBIX HHTEPECOB 3asBUTENS, Ha KOTOPHIE 3asIBUTENb CCHUIAETCS B
kaccarmoHHou xanobe. Kak ykazano B 4. 1 cr. 286 AIIK P®, cyn xaccalilmoOHHOW MHCTAaHIIUU
paccMaTpuBaeT TakK€ U BO3paXEHHsS APYTUX JIHI, YYacTBYIOIIMX B J€jie, Ha JIOBOJIBI
KaccallMoHHOM xanmoObl. TakuM o00pa3oMm, CyJ KacCallMOHHOM WHCTaHLMU HE JIOJKEH
paccMmaTpuBaTh BO3pPaKEHUS APYTUX YYACTHHUKOB IPOLIECCA, €CIU 3THU BO3PAKEHUS HE MMEIOT
OTHONICHUS K JOBOJAM KAaCCAIIMOHHOW >Kalo0bl U 3aKITIOYAIOTCS B OCMAPUBAHUHM 3aKOHHOCTHU
CyneOHOrO aKTa B YacTH, HE OOKaJoBaHHOW 3asBUTeNeM. UTOOBI paCHIUPUTH MPEICITBI
KacCal[MOHHOTO MEePEeCMOTpa, IPYTHUE JINIA, YIACTBYIOIIUE B JIENe, TOJDKHBI TAKKE 0OpaTUTHCS C
KacCallMOHHOMN KaI0001.

Cyny KaccallMOHHOW MHCTaHIIMM HE IMPEAOCTaBIEHO IpaBa IO CBOEW HWHUIIMATUBE
OCYUIECTBIISATH MPOBEPKY 3aKOHHOCTH 00KaJOBAaHHOTO aKTa B OCTajJbHOM 4acTu. VckioueHnem
siBiisieTcst paBuiio 4. 2 cT. 286 AIIK P®, ob6s3biBaroriee cy1 KacCalliOHHOW WHCTAHIIMH BBINTH
3a Mpenesbl JOBOJOB KacCallMOHHOM >Kano0bl MpH MPOBEPKE MPaBUIBLHOCTH MPUMEHEHUS HOPM
MPOIECCYaTbHOTO TpaBa, HapyIIEHUE KOTOPBIX COTIAcHO 4. 4 cT. 288 sBiseTcst 6e3yCcIOBHBIM
OCHOBaHHUEM JJISI OTMEHBI 00KAJIOBAHHOTO CYJIEOHOTO aKTa.

B wactu 3 crarem 286 AIIK P® nHammo orpaxkeHue crnenuduueckoe IMPOSIBICHUE
B3aMMOCBS3M 3aKOHHOCTH U OOOCHOBAHHOCTHM MpPH KAacCAallMOHHOW MPOBEpKE 00>KaJOBaHHOTO
akta. Tak, Cy/J KacCallMOHHOM MHCTaHIMM HE HMMEET IpaBa CaMOCTOSITEIbHO YCTaHABJIMBATh
CYILIECTBEHHbIE OOCTOSATENbCTBA JeJa, MOCKOJIbKY 3TO SIBISETCS MPEpOTraTUBOil Cyaa MepBoi U
aneJuUISIIIMOHHON MHCTAHLIUN, HAJICJICHHBIX TOJIHOMOYMSIMU PacCMaTpUBATh JI€JIO O CYIIECTBY.

JloBoapl KaccallmOHHOM >katoObl cormacHo 1. 4 4. 2 cT. 277 AIIK P® Ttakke mOMKHBI
U3JIaraThCs C YYETOM B3aMMOCBS3M 3aKOHHOCTH M OOOCHOBAaHHOCTHU CYJ€OHBIX akTOB. [loaTomy
3agBUTENb JOJDKEH HE IPOCTO CChUIAThCS HAa HENPaBUIILHOE YCTAHOBJIEHHE CYIIECTBEHHOTO



00CTOSATENBCTB, HO M YyKa3aTh Ha TE€ HApPYIICHUS 3aKOHA M KOHKPETHBIX TIPaB 3asBUTEIIS,
KOTOpBIEC, TI0O €r0 MHEHUIO, JOMYIIEHBbl W3-3a HEMPaBWIBHOTO YCTAHOBJICHHUS CYIIECTBEHHBIX
obcrositenscTB nena. Cya KaccallMOHHOM WHCTAHIIMU, UCXOS M3 JOBOJIOB YKajloObl, MPOBEPSET
MPaBUJIBHOCTh U TIOJHOTY YCTAHOBJICHUS CYIIECTBEHHBIX OOCTOSITENBCTB Jefia M OLEHKU
MPEICTABJICHHBIX JI0KA3aTEIbCTB, MPABUILHOCTh BBIBOJIOB CYy/a HIDKECTOSIIMX HHCTAHIIMA O
MIPABOBOM 3HAYCHHH YCTAHOBJICHHBIX OOCTOSTENBCTB.

C mpenenaMy KacCallUOHHOTO TIEPECMOTpa CBsI3aH BOMPOC O TMPEACTABICHUU B CYH
KAacCallMOHHOM WHCTaHIMM  JOMOJIHUTENbHBIX  JOKa3aTenbcTB. [IpsMoro 3ampera Ha
MPEIOCTaBICHUE B CyJ KacCAallMOHHOW MHCTAHIIMM JTOTIOJHUTEIBHBIX JOKA3aTeNbCTB, KOTOPHIC
He ObUTH MpEICTaBIEHBI IIPH PAaCCMOTPEHUH criopa 1o cyuiecTBy, Konexec PO He conepkuT, HO B
cuny 4. 2 cr. 268 AIIK P® B0O3MOXHOCTh NPUHATHS TOTOJHUTEIBHBIX JOKA3aTEIbCTB,
MPEJICTABICHHBIX MOCIE MPUHATUS PELICHUS CYJOM MEPBOW MHCTAHIIMU, 3aBUCUT OT CYJeOHOTO
ycMoTpenusi. [1oCcKoIbKy Cyly KacCallmOHHOW WHCTAHIMM TPEAOCTaBIICHO MPaBO IPOBEPATH,
COOTBETCTBYIOT JIM BBIBOABI Cy/Ja HIDKECTOAIIUX HHCTAHIMHA O NPUMEHEHWH HOpPM IpaBa
YCTaHOBJICHHBIM OOCTOSITETILCTBAM JieJia ¥ COOpaHHBIM JOKA3aTeIbCTBAM, TO ITO MPEITOJIaract
OLICHKY CYyJOM KacCCal[MOHHOM HMHCTaHIIMU JO0Ka3aTeIbCTB, OTHOCSIIUXCS K CYIIECTBEHHBIM
00CTOSATENBCTBAM JIEJI1a, YTO HE HMCKJIIOYACT BO3MOXXHOCTH 0 YCMOTPEHHUIO CyJa HCCIIEI0BaTh
JIOTIOTHUTEIHHO MPEICTaBICHHBIE 10Ka3aTeIbCTRA.

OnHako pe3ynbTaTOM OIEHKH COBOKYIHOCTH HMMEIONIMXCS B €€ W JIOMOJIHUTEIbHBIX
JOKA3aTENbCTB  HE MOXKET CTaTh YCTAHOBJCHHE HOBBIX OOCTOATENBCTB Jelia CyAOM
KaccallmoHHOM MHcTaHwM (1. 3 4. 1, u. 2 cr. 287 AIIK P®). [IpaBoBble mocieacTBUsl Takon
OILICHKHM J0Ka3aTelbCTB 3aKJII0YAIOTCSl B HAMpaBICHWM Jejla HA HOBOE PACCMOTPEHHUE, €CIIU
BBIBOJIBI, COJIEpKAIIMECs B 00XalyeMOM CyAeOHOM akKTe, HE COOTBETCTBYIOT HMCCJICIOBAHHBIM
CYyJIOM KacCallIOHHOW MHCTaHIUH J0Ka3aTeabCcTBaM. HelomycTUMBIM SIBIISIETCS IPUHSTHE CYAOM
KacCaIMOHHOM HMHCTAHIIUM, ITOCJIE OTMEHBLI O0JKaJIOBAHHOT'O aKTa, HOBOI'O IIOCTAHOBJICHUS IIO
CYIIECTBY CIOpa Ha OCHOBE OIICHKM WCCJIEIOBAaHHBIX MpPH KACCAI[MOHHOM TEpPecMOTpe
JIOKa3aTeIIbCTB.

18.7. TlonHOMOUHMSs apOUTPAKHOTO CyJ1a KACCALIMOHHOW MHCTAHINH

@OyHKIMOHANBHBIE TOJHOMOYHS apOMTPa)KHOTO CyJa KacCallMOHHOM  WHCTaHIUH
3akperieHsl B cT. 287 AIIK P® B Buae ucuepnbiBaromiero nepeds. Coaepkanue mMOJTHOMOYMI
CyJla KacCallMOHHON MHCTaHLMU OINPEAEIAETCS TEMU JNEHCTBUSMH, KOTOPBIE CyJ KacCallMOHHOU
MHCTAHIIMM B CHJIy NpEINUCaHHUi 3aKOHA BIpaBe M 0053aH MPEeANpPHUHSATH, C OJHOW CTOPOHBI, B
OTHOIICHUU 00XKaJTyeMOTo CyJeOHOro aKTa, ¢ APYroi CTOPOHBI, K CIIOPHOMY ITPABOOTHOIICHHUIO.
Takue elcTBUS CBOAATCS K HECKOJIBKMM OCHOBHBIM BHJIaM.

Cyn xaccaliioHHON MHCTaHIUK cornacHo cT. 287 AIIK P® moxeT ocTaBUTh 00KaryeMblii
akT 0e3 U3MEHEHUs, OTMEHHUTDb €0 WM WU3MEHUTh, IPUHATH HOBBIA CyJEOHBII aKT MO CYLIECTBY
CHopa, MpPEeKpaTUTh MPOM3BOJICTBO IO eIy WIM OCTaBUTh HCK 0e3 paccmorpenus. Ilo
CIIOXKHBIICHCA TpaKTUKE HM3MEHEHHE CyJeOHOro akTra HMeeT MECTO TOorja, Korja Ccyn
KaCcCallMOHHOM MHCTAaHLIMM HE NMPUHUMAET HOBOT'O, MPOTHUBOIIOJIOKHOIO PEIIEHUS M0 CYLIECTBY
CIopa, a BHOCUT HEKOTOpbIE U3MEHEHUS B 00KaJIOBaHHBIN CyJIeOHBIN aKT (HapuMep, YTOUHSET
pa3mep MPUCYKIEHHOM K B3bICKaHHMIO CyMMbl). [IpuHATHE CylIOM KacCallMOHHON HMHCTAHIIMHU
HOBOT'O pEIIEeHUsl MPEeJCTaBisieT co00il pa3pelleHre cropa Mo CyLIecTBY, HO MPHUHIUIIHAAIBHO
HO-APYTrOMy, Y€M 3TO CJEIaHO CyJeOHOW WMHCTAHLMEH, aKT KOTOpoW mepecMaTpuBaercs. 1o,
Kakie KOHKPETHO IIOJIHOMOYHUSl apOUTPaKHOTO CyJa KacCallMOHHOM HMHCTAHLUU JOJIKHBI
OPUMEHATHCA, 3aBUCUT OT MPEACIOB  KACCAalMOHHOIO IEepecMoTpa M OCHOBAaHUM
(mporecCcyallbHBIX  IOPUINYECKUX (PAKTOB), C KOTOPHIMH HOPMBI TPOIECCYaIbHOTO TIpaBa
CBSA3BIBAIOT IPUMEHEHHUE MTOJTHOMOYHIA.

Ecnu xaccanimoHHBIA NEPEeCMOTP OCYILIECTBICHHBIN B MpeeNax, YCTAHOBJIEHHBIX CT. 286
AIIK P®, He BBIIBUT HECOOTBETCTBHS OOXKaIyeMOro akTa HOpPMaM MaTepHaIbHOTO H
MPOLECCYaTbHOTO TIpaBa, AapOUTpPaXHBIM CyJ KacCallMOHHON WHCTaHIMM OCTaBisieT 0e3



U3MEHEHHUsl MOJIBEPTHYTHI MEPECMOTPY CYJIEOHBIM aKT, OrpaHUYMBAsCh KOHCTAaTallUed ero
NPaBUIBHOCTH M HE BMELIMBAACh B PE3YJbTAT PEryJUPOBAHUS CIIOPHOrO MPABOOTHOILEHHS,
JOCTUTHYTBIM B CyJi€ TMEPBOM WM anesuianuoHHoN mHcTaHuui (. 1 4. 1 ct. 287 AIIK P®). B
TOM Ciyd4ae, KOTJa MpH KacCallMOHHOM TNEpecMOTpe OOHapyXKMBAIOTCS HApYLICHHs HOPM
MaTepUajIbHOIO TpaBa WM TaKUe€ HAPYLIEHWS HOPM IMPOLECCYyallbHOTO IIpaBa, KOTOpPbIE
SBIISAIOTCSA 0€3YCIOBHBIMU OCHOBAHUSMU OTMEHBI, apOUTPaKHBIN Cy/ KaCCAIlMOHHOW MHCTAHIIUU
B 3aBUCHMOCTM OT XapakTepa HapyLIEHUH MpUMEHSET T€ WIM WHbIE [OJTHOMOYUS,
npeaycMOTpeHHble I1. 1. 2 - 6 4. 1 cT. 287 AIIK P®.

ApOUTpa)KHOMY CyIy KacCAIlMOHHOW WHCTAHIIMH B IICJIAX MPOIECCYATBHONH SKOHOMHUH U
JOCTH>KEHMS L€ 3alUThl HApYLIEHHOTO MpaBa MPeJOCTaBICHO MOJHOMOYUE MPUHATH HOBBIM
CylAeOHBI aKT 1O CYIIECTBY CIOpa, HEMOCPEACTBEHHO BO3ACHCTBYIONIMN Ha CIIOPHOE
MaTepuajibHOE MPABOOTHOIICHHE, B ClIy4yae OTMEHBl WM M3MEHEHHsI O0KaTyeMoro akra
MOJIHOCTHIO WM B yacTH. IIpu 3TOM cyn KaccallMOHHOM MHCTaHLIMK BIPABE YJIOBIETBOPUTH WU
OTKa3aTh B YJOBIIETBOPEHUU HCKOBBIX TPEOOBAHUN MOJHOCTHIO MIU B YACTH, YBEIHUYUTH HIIU
YMEHBIINUTH pazMep npucyxaeHHoro. Kak ciaenyer u3 u. 2 cr. 287 AIIK P®, cyn kaccaunoHHOU
WHCTAaHIIMM HE MOXET YCTaHABIMBATh OOCTOSTENBCTBA JeNla, MOITOMY HPUHSATHE HOBOTO
CyZ1e0HOr0 aKTa Mo CYLIECTBY CIIOpa JAOMYCTUMO JIMIIb MIPU HAJIUYUU OCHOBAHUI, yKa3aHHBIX B
n. 2 4. 1 ct. 287 AIIK P®. Cyn kaccalmoOHHON MHCTaHLIMU MPUHUMAET HOBBIA CyNeOHBINA aKT,
€CJIM BCE CYILECTBEHHBbIE OOCTOSTENBCTBA Jejla, HEOOXOAMMbIE MJii HPUMEHEHUS HOpM
MPOLIECCYATILHOTO MTpaBa K CHOPHOMY OTHOIIEHHUIO, yCTAHOBJICHBI B MIEPBOM UJIU allEJUISILIMIOHHON
MHCTAaHIIMM TIOJHOCTBIO U TMpaBWIbHO (B COOTBETCTBUM C HUMEIOLIUMHCS B Jelie
JI0Ka3aTeNbCTBAMU), HO CYJOM TEpPBON WU aneuUISIMOHHOW WHCTAHIIUNA HEBEPHO MPUMEHEHBI
HOPMbI MaTe€pHaJILHOTO MpaBa.

HoBennoli mpoleccyanbHOTO 3aKOHOJATENbCTBA SIBISIETCA MPABUJIO, 3aKPEIUISIIOLIEe
00s13aHHOCTh CyJa KacCallMOHHOM MHCTAHIIMHM CaMOMY IpPUHATh HOBBIM CYJIEOHBIH akT IO
CYIIECTBY cmopa, 0e3 mepedadyd Jella Ha HOBOE PACCMOTPEHHE, €CIM paHee JeJo Yke
HaIpPaBJIAJIOCh HA HOBOE PACCMOTPEHHE U3 KACCALMOHHON MHCTaHIMHU. OJHAKO 3TO IPAaBUJIO HE
MOXXET PacCMaTpPUBAThCA KAK MNPEIOCTABICHUE CYyJy KAaCCAllMOHHOW WHCTAaHUMU NpaBa IpHU
MOBTOPHOM KacCallMOHHOM PAacCMOTPEHHH JIejIa BOCHOJHATH HEJOCTATOUYHYI0 0OOCHOBAHHOCTH
o0xanyemoro cyebHoro akra. B 3Tom ciydae BO3MOXKHOCTb MPUHATHS HOBOT'O CyAe0OHOTO aKTa
00yCJIOBJICHO OTCYTCTBUEM OCHOBaHMU JUIsI BO3BpAIICHHUS JIela Ha HOBOE pacCMOTpEHHE,
npeaycMoTpeHHbix 1. 3 4. 1 ct. 287 AIIK P®.

[IpunsiTHE HOBOrO CyAE€OHOTO aKTa M HEMOCPEICTBEHHOE YPETyJIUPOBaHHUE CIOPHOTO
MIPaBOOTHOLIEHUS CyI0M KaCCallMOHHOW MHCTAHLIMY MPHU HAJIMYUU OCHOBAHMI, YKa3aHHBIX B 1I. 3
4. 1 cr. 287 AIIK P®, He nomyckaercsi, B 3TOM CiIy4ae CyJ KaCCallMOHHOW MHCTAHLUU 00s3aH
HaIllpaBUTh [0 HAa HOBOE pPAcCMOTpeHHE. TakMMH OCHOBAaHMSMH SBJISIOTCS JIBA BHJAA
npoIecCyaabHbIX (DAaKTOB.

B onHOM ciydae 1ei0 MOJUIEKUT HANPABICHUIO HA HOBOE PACCMOTPEHHE HE3aBUCHMO OT
NPaBWIBHOCTU pa3pelleHus cropa, ecii 0OHapyKeHbI peaycMoTpenHsbie 4. 4 ct. 288 AIIK PD
HapylIeHUs HOPM TpOIleCCyalbHOrO MpaBa, SBJISIOUIMECS O€3yCIIOBHBIM OCHOBAaHUEM st
OTMEHBI 00’KaJIOBAaHHOTO CyJIeOHOTO aKTa.

JIpyrumM OCHOBaHHMEM JI1 HOBOI'O PACCMOTPEHHSI SIBISIETCS TAKOE HECOOTBETCTBUE BBIBOJIOB
o0xamyemMoro CcyneOHOro axkTa O TpaBax U OOSA3aHHOCTAX YYAaCTHHKOB  CIIOPHOTO
MIPABOOTHOUICHHS] YCTAHOBJICHHBIM IO €Ny OOCTOATENbCTBAM WJIM HMMEIOIIUMCS B Jelie
JI0Ka3aTeNIbCTBAM, KOTOPOE HE TMO3BOJISET PaBWIIBHO IPUMEHUTH HOPMBI MaTEPUAIBHOIO IIpaBa
JUIsl YPETYJIMPOBAHUS CIOpa HEMOCPEACTBEHHO B CyJE KAacCAllMOHHOW HMHCTaHIMH. IIpu sToMm
ClIeZlyeT YYHUThIBaTh CHEUU(UKY JOKA3bIBaHUS CYIIECTBEHHBIX OOCTOSATENBCTB Jefla B
COCTSI3aTEIILHOM MOJIEN apOUTPaKHOTO TIPOM3BOJCTBA. APOUTPaKHBIM CyJ TEpPBOH WIH
amneJUIALIMOHHOM HMHCTAaHIMKA, HCXOAS M3 HCKOBBIX TpEOOBaHMI M BO3pAaXCHUH HA HUX,
ompenenseT MNpeAMEeT JOKa3blBaHWs, KPYI IMOJUICKAIUX YCTAHOBICHHUIO CYIIECTBEHHBIX
OOCTOSTENILCTB Jiefla U pacrpeaesser Opems AOKa3bIBaHUS MEXKIY JIMIAMH, YYaCTBYIOIIUMH B
nene (ct. 65, 4. 2 ct. 66 AIIK P®). Eciii, HEcMOTps Ha MpeIIOKEHNUE Cy/1a, COOTBETCTBYIOIIHE



JI0Ka3aTeNIbCTBA HE ObUIN MPEICTaBICHbI, @ IPEICTaBICHHbIE JOKA3aTEeIbCTBA HE MOITBEPIKIAI0T
a100 MPSIMO ONPOBEPraloT HAIMYKME KAKUX-THOO CYLIECTBEHHBIX OOCTOATENHCTB J€jda, TO 3TO
HENlb3s pacCICHUBATh KaK HETOJHOE YCTAHOBJICHHE (PAKTHUECKUX OOCTOSATENBCTB, MMEIOIINX
3HaueHue A Jena. B Takod cuUTyauuu y cyAa KacCallMOHHOW MHCTaHIUM OTCYTCTBYIOT
OCHOBaHUS JUIsl HAIIPaBJIEHUsI JIeJla Ha HOBOE PACCMOTPEHNE, TOCKOIBKY BBIBOJIBI CyJla O HOpMax
MaTepHaIbHOIO MpaBa, NIPUMEHUMbIX K CIIOPHOMY OTHOIIEHHUIO, MpaBax MU OOS3aHHOCTAX €ro
YYaCTHUKOB JIOJDKHBI OBITh CAENaHbl UCXOAS U3 COBOKYIHOCTH HMMEIOIIMXCS OKA3aTeNbCTB U
YCTAHOBJICHHBIX, @ HE IpeaIojaraeMblX OOCTOSTENbCTB. EcaM mpu paccMOTpeHMH criopa Io
CYILIECTBY INpPEAMET JOKa3blBaHUsI HE ObLI OINpENEeH CyAOM IOJHOCTBIO, CyJa HE MPEIIOKHII
CTOpPOHAM JI0Ka3aTh KaKHe-JIMOO CYIIECTBEHHbIE Ul Jejla 00CTOATENbCTBA, TO MPHUHATOE MpPHU
ATOM PELLEHUE HENb3sI CYUTATh 3aKOHHBIM U 000CHOBaHHBIM.

Jlpyroii  HOBEUIOM  MpPaBOBOrO  PEryJUpOBaHUsA  (YHKIMOHAJIBHBIX  I[TOJHOMOYHUM
apOUTPaKHOTO Cy/a KAaCCAllMOHHOW MHCTaHIMU siBisgeTcs mpaswio 1. 4 4. 1 cT. 287 AIIK PO,
JIOTUYHO JOMOJNHAoLIee HOpMy M. 2 4. 1 31oi crathu. OOHapyXMB BHOBb NPU IMOBTOPHOM
KaCcCalluOHHOM IIEPECMOTPE HECOOTBETCTBHE BBIBOJOB IIPOBEPSEMOr0 CyJeOHOro akTa
YCTAHOBJICHHBIM 1O Jieny (DaKTUYECKUM OOCTOATENbCTBAM WM MMEIOUIMMCS B JIeje
JI0Ka3aTeNIbCTBAM, CYJl KacCallMOHHOM MHCTAaHIUU HE MOXXET NPUHATH HOBOE pEILIEHUE IO
CylecTBy crniopa B cuiy 3ampeta 1. 3 4. 1 ct. 287 AIIK P®. B stom cnydae neno HampaBisieTcs
Ha pPacCMOTPEHHUE B JPYyrod apOMTpakHbIM CyJ, BXOJASIIMN B COCTaB CyJeOHOro OKpyra, Ha
TEPPUTOPHUIO KOTOPOIO PACIPOCTPAHSIETCS IOPUCAMKIMS CyJa KacCalMOHHOM WHCTaHIWM,
paccMaTpUBAIOIIETO KAI00Y.

OTMEHMB HE COOTBETCTBYIOIEE 3aKOHY IOCTAaHOBJICHUE aNEJUIALMOHHON MHCTAaHLUU, CY[
KaCcCallMOHHON MHCTAHIIMM HE JOJDKEH MPUHUMATh HOBBIA CyZ€OHBIN aKkT U HANpaBiIsATh JENIO0 Ha
HOBOE PAacCMOTPEHUE, €CIM PEIICHUE CyJa NMEpPBOM MHCTAHLMM SBISETCS 3aKOHHBIM. B TakoMm
Cly4yae pelleHHe CyJa MEpBOM WHCTAHIUU JOJKHO OBITh OCTaBJICHO B CHiE (B OTJIIMYHE OT
octaBieHHUs 0e3 u3meHeHus o 1. 1 4. 1 cr. 287 AIIK PD).

Cyn KkaccallMOHHOM HMHCTaHIIMM HE TNPUHUMAET HOBOTO CYyAE€OHOrO akTa IO CYIIECTBY
Cliopa M TOTJa, KOrjla YCTAaHOBUT IPABOBBIE OCHOBAHMS, MPEIyCMOTpPEHHbIE CT. cT. 148, 150
AIIK P®: He BBINOJHEHbI YCIOBHS Uil OOpalleHUs B apOUTpaXKHBIH CyA, WM CIOp He
HOJUIEKHUT PACCMOTPEHUIO B ApOUTPAXKHOM CyJe, WIH IO Jely YTBEPKAEHO MHPOBOE
coryamieHue. B 3ToM ciydae cyn KaccallMOHHOM WHCTAHIMHM JIOJDKEH OCTaBHTh HCK 0e3
PacCMOTPEHMSI WM MPEKPATUTh NPOU3BOACTBO IO ACIy, IPUYEM U TOTZa, KOTJa 3TO CBSI3aHO C
BBIXOJIOM 32 TPEeeIIbl JOBOJIOB KaCCAI[MOHHOM 5KajI00Bbl.

Hampasiiag neno Ha HOBOE PacCMOTPEHHE, CyJA KacCalMOHHOM WHCTAHLIMH YKAa3bIBAET
HEIOCTAaTKH, KOTOpble HEOOXOIMMO YCTPaHUTh IPU HOBOM PACCMOTPEHHUH, HO HE MOXKET
npepeniaTe MCXoJ CyAeOHOro pa30oMpaTenbCTBa, COOTBETCTBEHHO YKa3bIBaTh, YTO KAKHE-TO
OOCTOSITENICTBA YCTAaHOBJICHbI WM HE YCTaHOBJICHBI, YTO K CIIOPHOMY IPaBOOTHOIICHUIO
MOJUJIC)KUAT IIPUMEHEHUIO TaKasi-TO HOpMa IIpaBa, a MCK CIEAyeT yAOBIETBOPUTh WM OTKA3aTh B
HeM. CyJI KacCallMOHHOM MHCTAHUUHU JOJDKEH JIMIIb TPEUIOKHUTHh Cyay TEpBOM WIN
aneJUIIUOHHON MHCTAHIUU IIPX HOBOM PAacCMOTPEHHUH OLIEHUTHh T€ WIH UHBIC JOKA3aTEIIbCTBA,
YCTaHOBHUTH HAJMUYUE TEX WM MHBIX CYIIECTBEHHBIX OOCTOSITEIBbCTB J€ja, CIENaTh BBIBOJBI O
TOM, TOJUIEkKAT JIM NMPUMEHEHUI0 K CIOPHOMY OTHOLICHMIO KOHKPETHBIE HOPMBI Ipasa. lIpnm
TOM CJIEAYET MUMETh B BUAY, 4TO B cuiay 1. 15 4. 2 ct. 289 AIIK P® Takume yxazaHus
apOMTPa)XHOIO CyJAa KAaCCAlMOHHOM HWHCTAHIMM, B TOM YHCJIE IO TOJIKOBAaHHIO 3aKOHA,
00s13aTeNbHBI JJ1s1 apOUTPa’KHOTO CyJ1a, BHOBb PACCMaTPUBAIOLIETO JEIIO.

18.8. OcHOBaHUS 1711 K3MEHEHUS M OTMEHBI CyJICOHBIX aKTOB
apOUTpaXHBIX CYJO0B MEPBOU U aNeUISIIMOHHON WHCTAHIIUNA

OcHoBaHMsl Ul U3MEHEHMsI WIM OTMEHBbI O0XaJOBAHHBIX aKTOB PETJIAMEHTHPOBAHBI CT.
288 AIIK P®, ycranaBnuBaromeil mpeAensbl peann3alud (yHKIHMOHAIBHBIX TMOJTHOMOYHNA



apOUTPaKHOTO CyJa KACCAIMOHHON MHCTAHIIUY 110 H3MEHEHHIO, OTMEHE 00)KAIOBAHHBIX aKTOB B
3aBUCHUMOCTH OT 3THUX OCHOBaHHIA.

OcHoBaHHEM JIJIi OTMEHBI 00’KaJJOBAaHHOTO CYA€OHOTO aKkTa B KaCCAllMOHHOW MHCTaHIIUU
SBIISIETCS. TIPEXKIE BCEr0 HE3aKOHHOCTH MPOBEPSEMOT0 aKTa, HECOOTBETCTBHE €Tr0 TPeOOBaHUSAM
HOPM MAaTEpHAILHOTO M TpOllecCyalbHOro TpaBa. HapymieHnem HOpM MaTepuaabHOTO IpaBa
KaK OCHOBaHUEM J/Jisi OTMEHBI CyJeOHOro akTa B KacCAllMOHHOW MHCTAaHIUU SIBISETCS KpoMe
HETMPaBUJILHOTO TPUMEHEHHUS! 3aKOHA TaKKe HEMPaBUILHOE HMCTOJIKOBAHHUE 3aKOHA, HEBEPHOE
ySICHEHHE €T0 CyTH M OyKBaJIbHOTO 3HAYEHUS, KOTOPOE MPUBENO K YPETYJIUPOBAHUIO CTIOPHOTO
OTHOIIIEHUS C OTCTYIUICHHEM OT IIeJied W HAmNpaBJIICHHOCTH HOPM TIpaBa, MPeAroiaraeMbIX
3aKOHOJATETIEM.

He3akoHHOCTh Cyje0HOr0 akTa, B YAaCTHOCTH, MOXET OBITh BBI3BaHA HECOOTBETCTBHUEM
BBIBOJIOB Cy/Ia HIDKECTOSIIEH MHCTAHIIMY YCTaHOBJICHHBIM O0CTOSATEIHCTBAM.

Cornacho 4. 1 ct. 288 AIIK P® apOutpaxHblii cy]] KacCCalMOHHONW MHCTAHIIUU MIPOBEPSET
Tak)ke 00OCHOBAHHOCTH 00XKaTyeMOro CyneOHOro akTa B TOM Mepe, B KaKoW 3TO HEOOXOAMMO
JUISL TIPOBEPKU COOTBETCTBUS MPOBEPSIEMOTO aKTa HOPMaM MAaTEPUATBLHOTO U MPOIECCYaTbHOTO
mpaBa, UCXOJS W3 MpeAeNioB KaccalmoHHOro mepecMmoTpa (ct. 286 AIIK P®). BeiBoasl cyna
MEepBOMl M aneyuIIMOHHOW HWHCTAHIMM O mMpaBaX W OOA3aHHOCTSIX CTOPOH, MOJJIEKAIINX
MPUMEHEHHUIO0 HOpMax MpaBa JOHKHBI OCHOBBIBATHCA HA JOKA3aHHBIX 0OCTOSATENBCTBAX JETa.

Cyn kaccallMOHHOM WHCTaHIUU MPOBEPSET MPaBUILHOCTH OIICHKH TEX JO0KAa3aTeIbCTB U
YCTAaHOBJICHHUSI TeX OOCTOSATENbCTB, KOTOPbIE HEOOXOIWMBI il TMPOBEPKH JIOBOJOB
KAaCCAIlMOHHOW ajo0bl M B CiIy4asX MPEIyCMOTPEHHBIX 3aKOHOM OTCTYIUIEHHW OT OOIIETro
mpaBUiia O Mpejaeiax KaccallMOHHOTo mepecMoTpa. HempaBuiibHOE yCTaHOBJIEHHE OTAEIBHBIX
00CTOSATENBCTB JIeJa camMo Mo ce0e He SBIAETCS JOCTATOYHBIM OCHOBAaHUEM IS OTMEHBI
00’KaJIOBaHHOTO CyA€OHOTO0 aKTa B KAacCAI[MOHHOM WHCTaHIMHM, €CIM A3TO HE MPHUBEIO K
HEIPaBUJILHBIM BBIBOJIAM O TIpaBax M 00S3aHHOCTAX YYACTHUKOB CIIOPA.

HopwMmbl mporeccyanbHOro mpaBa B KOHEYHOM CYETE€ TakKe IPU3BAHBI OOECIEYUTh
HaJUIeKallee paCCMOTPEHHUE CIIOpa U MPAaBUIBHOE YPEryJIUPOBaHUE CIIOPHOTO MPABOOTHOLICHUS
B pe3ysbTare cye0HOro BMemareabcTBa. [loaToMy ocHOBaHHMEM J1J1s1 OTMEHBI Cy1e0HOTO aKTa B
KACCAIllMOHHOM WMHCTAaHLUU SBJISIETCSI HE BCSAKOE HApYILIEHHWE HOPM MPOLECCyalbHOrO IpaBa, a
Haubosee CYIIECTBEHHbIE M3 HHUX, KOTOpbIE MPUBEIN WM O€3yCIOBHO MOIJIM TPUBECTU K
OPUHATUIO HEMpPaBWILHOTO cyaeOHoro akrta. C [Opyroil CTOPOHBI, HApyIICHHS HOPM
MPOIECCYaJbHOrO0 MpaBa, ykazaHHble B 4. 4 cr. 288 AIIK P®, mporuBopedar OCHOBHBIM
HavajaM apOUTPaXHOTO TMpOIlecca U CTaBAT IMOJ COMHEHHE OO0XKaJOBaHHBIM aKT KaK akT
MIPaBOCY AU, TO3TOMY BbIICNICHBI B KATETOPHUIO O€3yCIOBHBIX OCHOBAHUII /1711 OTMEHBI CyACOHBIX
aKTOB B CyJIe KaCCallMOHHOW MHCTAHIINK. J|aHHbIE HAPYILIEHUS HOCAT XapaKkTep HEYCTPaHUMbIN U
HEBOCTIOJIHUMBIN Ha CTaJAMM KAacCCAI[HOHHOTO MEPEeCcMOTpa, MPH YCTAHOBIEHUHU JIHOOOTO M3 ATHX
HapYILICHUN JIE10 MOAJICKUT HAMIPaBICHUIO HA HOBOE PACCMOTPEHHUE.

K umciy Ge3ycioBHBIX OCHOBAaHWN OTMEHBI 00KaJOBAaHHOTO CYJCOHOTO aKTa OTHECEHBI
CJeIyIOIINE HapyIICHHUsI HOPM MPOLiecCyaIbHOTO IpaBa:

- paccMOTpeHHe Jiena apOUTPaskHbIM CYJIOM B HE3aKOHHOM COCTABE;

- paccMOTpeHHE Jeina B OTCYTCTBHE KOTO-JIMOO W3 JHI], YYacCTBYIOIIUX B Jiele M HE
M3BEILLEHHBIX HAJUJICKALIIM 00pa30M O BpEMEHU U MecTe Cy/IeOHOr0 3aceaHus;

- HapyIIeHHE MPABUII O SI3bIKE MPU PACCMOTPEHUU JIEIa;

- TPUHATUE CYJOM pEIIEHUs, NOCTAaHOBJICHUS O MpaBaX U 00 OOA3aHHOCTSIX JUI, HE
MPUBJICYCHHBIX K YYACTHIO B JCIIE;

- HETIOATIMCAaHUE PELICHUs], TOCTAHOBJICHUS CYbEei UM OJHUM U3 CyJel In0o MoAnucaHue
pelieHus, TOCTAHOBIICHUSI HE TEMH CYJbSIMU, KOTOPbIE YKa3aHbl B PEIICHUH, IOCTAHOBJICHUU;

- OTCYTCTBHE B JeJie¢ MPOTOKOJIA CyJIeOHOro 3acefdaHusl WIM MOJMUCAHHE €ro He TeMU
JTUIAMU;

- HapylleHHe TMpaBWia O TailHe COBEIIaHWA CyAed NpU MPUHATHH PEIICHHUS,
MOCTaHOBJICHHUS.



IlocTtanoBneHnme cyaa KacCallMOHHOM MHCTAHIINU BCTYIIa€T B 3aKOHHYIO CUJIy CO JHA €T0
IIPUHATHA, 00>KaJI0BaHUIO HE NOMJIC)KHUT U MOXKCET OBITE NEpECMOTPCHO JIMIIb B IIOPAAKE HaA30pa
" 110 BHOBb OTKPBIBIINMCHA 00CTOSATEILCTBAM.

18.9. TloctanoBneHUEe apOUTPAKHOTO CyIa
KaccallMOHHON MHCTaHIINU

[IpunsatHe  cyneOHOro  akra CyJa  KacCallMOHHOW  MHCTaHIMM, HMEHYEeMOIo
MIOCTaHOBJICHHEM, OCHOBBIBAETCS Ha pe3ysIbTaTax KacCallMOHHOIO MEPECMOTpa CyJIeOHBIX aKTOB
MEPBON U aNeUISIIIMOHHON WHCTAHIINH (pellleHnH, MOCTaHOBIECHUH, ONIPEICICHUN ).

Copep:xaHue U MpaBOBbIE MOCJIEACTBUS BBHIHECEHUS NOCTAHOBIICHUS apOUTPa)XHOTO CyJa
KAaCCAllMOHHOM MHCTaHUMU 3akperuieHsl B ¢T. 289 AIIK P®. B s3toii mpoueccyanbHOil HOpME
yKa3aHbl HEOOXOAMMBIE DJIEMEHTbl COJEpP)KaHUS IIOCTAHOBJIEHHS CyJa KacCallMOHHOMU
MHCTaHIMH, NTO3BOJIAIONINE UICHTU(OUIUPOBATh MPUHIATOE OCTAHOBJICHUE KaK aKT MPaBOCYAMs,
TOYHO ONPENENINTh, KAKON CyIEOHBIN aKT MOABEPrHYT NEPECMOTPY, KaKOBa IMpaBoBasl OLEHKa
BBIBOJIOB CyZla HMKECTOSALIEH WHCTAHLMM MU JTOBOJOB JIMI, Y4YacCTBYIOIIUX B JAEJI€, MOTUBBI U
CyIIECTBO IIPUHATOTO CYJIOM KAacCalMOHHOM MHCTAaHIMM pemeHus. Hanuume yka3aHHBIX
JJIEMEHTOB HAJENseT TIOCTAHOBJIIEHHWE CyJa KacCallMOHHOM MHCTAHIMM HEOOXOIMMbBIMU
CBOMCTBaMU: yOEIUTEIbHOCTHIO U aBTOPUTETOM aKTa MPaBOCY K.

IlocTaHOBIEHME KaCCALIMOHHOW, KAK U aleJUILUOHHOM, MHCTAHIUU JOJDKHO COCTOSITh U3
YEeTBhIPEX 4YacTel - BBOJHOW, ONMCATEIBHOM, MOTHBUPOBOYHOW M PE3OJIFOTUBHOM M COLEPKAThH
CJIEIyIOIINE CBECHUS:

- HauMEHOBaHWE apOMTPaXHOIO CyJa KAacCallMOHHOM WHCTAHLIMM, COCTaB Cyja,
IIPUHSBILETO TOCTAHOBJICHUE;

- HOMeEp JelIa, JaTy U MECTO IPUHATHUS TOCTAHOBIICHHUS;

- HaMMEHOBaHHWE JIMIa, II0/IaBUIET0 KAaCCAlMOHHYIO JKanoly, €ro MpoLeccyalbHOe
IIOJIOXKEHUE;

- HAMMEHOBAHMsI JIUL, Y4aCTBYIOIUX B JIEJIE;

- IpEeIMET CII0pa;

- ¢amuiuu ML, T[PUCYTCTBOBAaBIIMX B CyA€OHOM 3aceJaHMM, C YKa3aHUEM UuX
MMOJITHOMOYMIA;

- HAMMEHOBAHUS apOUTPaXHBIX CYZOB, PACCMOTPEBILIUX /10 B IEPBOM M aleUILIUOHHOM
MHCTAHIMSX; JaTy NPUHATHA 00XallyeMbIX pPELIeHHs, NOCTaHOBJICHUsS; (aMWINU CyJeH, ux
IIPUHABILNX;

- KPaTKO€ U3JI0KEHUE COACPKAHUS IPUHATHIX 10 JEIIy PEILICHMUs], [IOCTAHOBJICHUS;

- OCHOBaHMs, IO KOTOPHIM B KaCCAl[MOHHOM jkano0e 3asBiCHbI TPEOOBaHMUSA O MPOBEPKE
3aKOHHOCTH pELIEHUs, IOCTAHOBJICHHUS;

- IOBO/IbI, N3JIOKEHHBIE B OT3bIBE HA KaCCAILIMOHHYIO XKaJI00Yy;

- 00BSICHEHHS JINLI, YYaCTBYIOLIUX B JIeJIe U MPUCYTCTBOBABUINX B CYACOHOM 3ace/laHuH;

- 3aKOHBl M WHBIC HOPMATHUBHBIC IIPABOBBIC AKTBI, KOTOPBIMH PYKOBOJCTBOBAJICSA CY[
KaCcCallMOHHON MHCTaHIIMU MPU IPUHATUU ITOCTAHOBJIEHUS; MOTUBBI IPUHATOIO TOCTAHOBJICHUS;
MOTHBBI, TI0 KOTOPBIM CyJ, HE NPUMEHWI 3aKOHBI M MHBIC HOPMAaTHBHBIC IIPABOBBIC AKTHI, Ha
KOTOPBIE CCHUIATIUCH JIMLIA, YIACTBYIOLIUE B JCIIC;

- MOTHUBBI, 110 KOTOPBIM CYyJ, KaCCallMOHHOW WHCTaHIMU HE COIVIACHJICS C BBIBOJAMU CyJa
NepBO, aNeUIAMOHHOW HWHCTAHIMHA, €CIM WX pEeLIeHHWEe, MOCTAHOBICHHE ObUIM OTMEHEHBI
MIOJIHOCTBIO WJIN B YaCTH;

- BBIBOJIBI IO PE3yJIbTaTaM PacCCMOTPEHHS KacCAIllMOHHOM JKano0bl;

- JeMcTBUA, KOTOpBIE JOJKHBI OBITh BBINOJIHEHBI JHMIIAMHU, YYaCTBYIOIIUMH B Jele, U
apOUTPaKHBIM CYyJIOM MEPBOM MU aneUIAIUOHHON WHCTAHIUH, €ClIK JeJI0 NepeaeTcsi Ha HOBOE
paccMOTpEHHE.

Heo6xonumo yka3aTh Takxke, B KaKOH Cy IepeaeTcs 1e710 Ha HOBOE paCCMOTpPEHHE.



IIpu oTmeHe pemieHWs M mepeAade Jejla Ha HOBOE PACCMOTPEHHE CyJ KacCallMOHHOMN
WHCTAaHIIMM B PE30JIIOTHBHOW 4YacTH TIOCTAaHOBIEHUS JOKEH OO003HAYUTh BCE NEUCTBUSA,
KOTOpBIE JOJKHBI OBITH BBIMOJIHEHBI JIMLIAMHU, YYACTBYIOIIUMHU B Jiele, U apOUTPaKHBIM CyA0M
IIPY HOBOM PAaCCMOTPEHUH JIENa.

VYkazaHusi apOUTPaKHOTO CyJa, PAcCCMaTPUBAIOIIETO JENI0 B KACCAIIMOHHON MHCTAHIINHU, B
TOM YHCIE O TOJKOBAHMM 3aKOHA, H3JI0KEHHBbIE B TOCTAHOBIEHUH OO0 OTMEHE pelICHHS,
MOCTAaHOBJICHUH CyJa TEpBOM, amneJUIAIUOHHON HMHCTAHIMKM, 00s3aTeNbHBI IS Cyla, BHOBB
paccMaTpUBAIOLLETO JIETO.

Bwmecte ¢ Tem apOuTpaxHbIif CyJ, pacCMaTpUBAIOUIUHN €10 B KACCAIlMOHHOW MHCTAHIIUH,
HE BIIpaB€ YCTAHABIMBATh WU CUYHUTATh JJOKA3aHHBIMH OOCTOSTEILCTBA, KOTOpBIE HE ObLIN
YCTAHOBJIEHbl B PEIICHWU WM MOCTAHOBJIEHUU JMOO ObUIM OTBEPrHYTHI CYJIOM MEPBOW MU
aneJuUSIIMOHHON MHCTaHUMM, Mpeapeliatb BOMPOCHl O JOCTOBEPHOCTH WM HEIOCTOBEPHOCTHU
TOTO WM MHOTO J0Ka3aTeNIbCTBA, IPEUMYIIECTBE OJHUX J10KA3aTEIbCTB MEPEN APYTUMHU, O TOM,
Kakas HOpMa MaTepuaJbHOTO TpaBa JOJDKHA OBbITh MPUMEHEHa U KakKoe pelIeHHe,
MIOCTAHOBJIEHHUE JIOJDKHO OBITh MPUHATO NMPU HOBOM paccMoTpeHuu aena (cr. 287 AIIK P®). B
PE30IIOTUBHOM YacTH IOCTAHOBJIICHHUS YKa3bIBa€TCd W O PACHPENEICHUU MEXAY JIUIAMH,
Y4acTBYIOUIMMH B JIeJI€, Cy1€0HBIX pacX0/I0B.

CyneOHble pacxofpl, TIOHECEHHbIE B CBS3M C MOJayeil KacCallMOHHOM kaloObl JIHIIaMU,
y4acTBYIOUIMMH B Jejie, B TOJb3y KOTOPBIX HPHUHAT CYAECOHBIM aKT, B3BICKUBAIOTCS
apOUTPaKHBIM CYJOM C TIPOUTPABIICH CTOPOHBI IJHMOO pACIPEAETSIOTCS MEXIy HUMU
NPOTIOPIIMOHATIFHO Pa3Mepy yIOBIETBOPEHHBIX TpeOoBaHuil. B Tex cmywasx, korga cya
KACCAIlIMOHHOM MHCTAHIIMU IPUHUMAET HOBOE PELIEHUE, OH B IOCTAHOBJICHUH IIPE1yCMaTPUBAET
pacnpenenenue cy1e0HbIX pacXxoa0B Mexay cTopoHamMu (4. 4. 1 u 5 ct. 110 AIIK P®D).

[Ipu oTmeHe cyneOHOro akTa C mepeiadyeidl Jena Ha HOBOE PACCMOTPEHHE BOIPOC O
pacopeneneHnd  cyAeOHBIX — pacXoJoB  paspemiaercss  apOUTpPakKHbIM ~ CYJOM, BHOBb
paccMaTpUBAIOIINUM JIETIO.

IlocTaHoBIEHME CyJa KacCAalMOHHOM MHCTaHIMM BCTYNAeT B 3aKOHHYIO CHJIY C MOMEHTa
€ro IPUHATHUS U 00KaJIOBAaHUIO HE MOJIEHKHUT.

Konust mocraHOBIeHHS apOMTPaKHOTO CyJa KacCallMOHHOW HMHCTAHIMM HAarpaBIsIeTCs
JIUIaM, YYaCTBYIOIIUM B Jiefie, B S-THEBHBIN CPOK co aHs mpuHATHA (cT. 289 AIIK PD).

ApOuTpaXHbIi CyJ KacCallMOHHOW WHCTAHIMHM BIIpaBe MNPHUHATH JOMOJHUTEIHHOE
MMOCTAHOBJICHUE MPUMEHUTENBHO K M. M. 2 U 3 4. 1 c1. 178 AIIK P®, a Takxe pa3bsCHUTH
IPUHATOE WM IIOCTAHOBJIEHHWE, WCIPaBUTh JOMYLICHHBIE B HEM OIIMCKH, OINEYaTKu U
apudMeTHYECKHE OMTUOKN MTPUMEHUTEIHHO K CT. 179 ATIK P®.

Bonpocbl 006 OTcpouke MM paccpoyKe HCIOJHEHHUS IOCTAHOBICHUS KacCallMOHHOMN
MHCTaHIIMM, 00 W3MEHEHHH crnocoba U TOopsAAKa €ro UCIHOJHEHHUS paccMaTpUBAIOTCS
apOUTpPaXHBIM CYZOM KAacCallMOHHOM WHCTAHIUHM, €CIM 3TU BONPOCHl  Pa3pelIaoTcs
OJIHOBPEMEHHO C IMPUHATUEM HA3BAHHOTO ITOCTAHOBJIEHMS, O 4YE€M YKa3blBae€TCsi B 3TOM
IIOCTaHOBJICHUH.

B wuHBIX ciydasx BONPOCH OTCPOYKM WM PACCPOUYKH HCIIOTHEHUS IOCTAaHOBIICHMS
KaCCallMOHHON HMHCTaHIIMM, M3MEHEHUH CIoco0a M TMOpsAIKa €ro MCIOMHEHHS pa3pelIaioTcs
apOUTpaKHBIM CYZOM, pacCMaTpHUBAIOIIUM Jel0 B mepBod uHCTaHuuu. [lo pesynbratam
paccMOTpeHHs 3asiBICHUS] BRBIHOCUTCS OTIPEIeIeHUE, KOTOPOE MOXKET ObITh 00skanoBaHo (cT. 324

AIIK PD).
I'nasa 19. HAJI3OPHOE NPOU3BOACTBO
19.1. IlonaTHe ¥ 3HaYEHUE TPOU3BOJICTBA B MOPAJIKE HAJ30pa
OcHoBHasi 3aJaya UWHCTHTYyTa Haja30pa - CO3[JaHMEe MeXaHu3Ma obOecreyeHus

€IMHOO0OpA3HOTO TOJKOBAHUS M TPUMEHEHHUs MpaBa apOUTPaXHBIMM CyJaMH M KayecTBa
IIPaBOCY IHs.



[Ipon3BOACTBO B HAA30pPHOM MHCTAaHLUU - NEPECMOTP B IOPAJIKE HAA30pa PELICHUNA W
IOCTaHOBJICHUH apOUTPaXKHBIX Cy10B CyOBeKTOB PP, BCTyNMBIINX B 3aKOHHYIO CHUITY.

[IpenMer nesTENbHOCTH - BCTYNHUBIIUE B 3aKOHHYIO CHIIy CyJeOHBIE aKThl apOUTPa’kHBIX
CyZ10B cyOBeKkTOB PD, a (akTHUECKH - MOCTAaHOBJIECHUS aleUIILIMOHHON MHCTAHLUY, IPUHATHIE
no xamo0aM Ha cyaeOHbIE aKThl apOMTPAKHBIX CYJOB INEPBON MHCTAHIMA W MOCTAHOBJICHHUS
KacCallUOHHOM MHCTaHLUHU, MpPUHATBIE IO JKajnobaM Ha cyneOHble akThl NEepBOM u
aIeJUILIMOHHON MHCTaHLUN.

HanzopHast mHCTaHIMS BBIIOIHAET HECKOIBKO (DYHKIIMHA OTHOBPEMEHHO:

1) mepecMOTp B MOpsIKE HAA30pa CyACOHBIX aKTOB apOMTPaKHBIX CyIOB CyOBekTOB PD,
BCTYIUBIIUX B 3aKOHHYIO CHIy ((pakTHyeckH NepecMOTp IOCTAHOBICHWH BTOPOH, TpeTben
WHCTaHIIUN);

2) Ha/I30pHAsi MHCTAHIMS - BTOpasi U MOCIEIHAS HHCTAHIMSI OTHOCUTEIbHO MOCTAHOBJICHUIN
KacCallMOHHON MHCTAHIIMU, KOT/Ia Ta, B COOTBETCTBUU C MTOJIHOMOYHUSIMU, MPEJOCTABICHHBIMU €
n. 1 ct. 287 AIIK P®, otmeHnsier cyneOHbIe aKThl MEPBOM WM aNeUSIIMOHHOW WHCTaHLIUN
MOJIHOCTHIO UJIU B YAaCTU U IPUHUMAET HOBOE ITOCTAHOBJICHHUE;

3) Hajg3opHasT WHCTAHUUS - BTOpas MHCTaHUMA B apOUTPaXXHOM TIPOU3BOACTBE H
otHocuTenbHO peuieH BAC P®, mpuHSTBIX UM B COOTBETCTBHM C €0 KOMIIETEHLMEH B
NepBOMl HMHCTAaHIMM M HE MOJUIekKAIlUX OOXKAJOBaHUIO HU B aNCIULIIMOHHOM, HH B
KaCcCallMOHHOM TIOPSKE;

4) hbopmupoBaHHe 001IEPOCCUICKOI apOUTPAKHO-CYIeOHON TPAKTUKH.

19.2. Tlopsinok oOpalteH s B HAA30PHYO WHCTAHITHIO

HanzopHoe npon3BoacTBO BO30YKAAETCS TOJIBKO M0 3asBICHUAM:

- JINL, yY9aCTBYIOIKX B JIEJIE;

- JIUI], HE y4acCTBOBABUIMX B JieJie, O MpaBax M 00 OOS3aHHOCTSX KOTOPBIX apOMTpaKHbIH
Cy[ IPUHSI CyAeOHBIH aKT;

- OpraHoB TocyJapcTBeHHOUW BiacTtu P®d, opraHoB rocyaapCTBEHHOW BIACTH CyOBEKTOB
P®, opraHoB MECTHOTO CaMOYIIpaBICHHS IO JieiaM 00 OCTapHBaHWU HOPMATHUBHBIX MPABOBBIX
aKTOB, HEHOPMATHBHBIX IIPAaBOBBIX AKTOB 3aTParvBalOLIMX IIpaBa M 3aKOHHBIC HMHTEPECHI
OopraHu3anmii u TpaxgaH B cdepe MNPEeaNPUHUMATENBCKOH M WHOW HKOHOMHYECKOU
JESTEIIBHOCTH;

- TI0 MIPECTaBICHUIO IPOKYpOpa MO AesiaM, IpelycMoTpeHHbIM cT. 52 AIIK P®: no nenam
00 ocnapuBaHMM HOPMAaTHBHBIX IPAaBOBBIX aKTOB, HEHOPMATHUBHBIX MPABOBBIX AKTOB OPraHOB
rocynapcTBeHHOi Binactu P®, opraHoB rocynapcTBeHHON BiacTu cyObekToB P®, opraHos
MECTHOTO CaMOYIIPaBJICHMs, 3aTParMBalOLIMX IpaBa W 3aKOHHBIC MHTEPECHl OPraHU3alud U
rpaxiad B cepe NnpeanpuHuMaTeIbCKOW U WHOW SKOHOMHUYECKOH JeATeNIbHOCTH, 0 JejiaM O
IPU3HAHUM HEACUCTBUTEIBHBIMUA CHEJIOK, W 1O JelaM O HPUMEHEHHH IIOCICACTBHN
HEJCHCTBUTEILHOCTH HUYTOKHOM CIEIKHA COBEPIIEHHBIX OpraHaMu IOCYJIapCTBEHHOM BIIACTH
P®, opranamu rocyapcTBeHHOM BIacTu cyObekToB PD, opraHamMmu MECTHOTO CaMOYTIPaBIICHUS,
rOCyAapCTBEHHBIMH U MYHMIMIAIBHBIMU YHUTApHBIMU HPEINPHUITHIMH, IOCYAAPCTBEHHBIMU
YUPEKACHUSAMH, a TAKXKE IOPUANYECKUMHU JIUIAMHU, B yCTaBHOM KanuTaie (QpoHAe) KOTOPhIX €CTh
nonst yuactust Poccuiickoit ®enepanmu, gons ydyactus cyObektoB P®, mons ydacTus
MYHUIUNAIBHBIX 00pa30BaHUi.

OTH ML BIIpaBe OCIOPHUTH B MOPSAAKE HAA30pa CyACOHBIN aKT, €CIIU MOJIaraloT, YTO STUM
aKTOM  CYIIECTBEHHO HAapyLIeHbl MX IIpaBa M  3aKOHHbIE HHTepechl B  cdepe
IIPEANPUHUMATEIBCKOM U MHOM DKOHOMUYECKOU ACATENBHOCTH B PE3YJIbTATE HAPYIUICHUS WU
HETPaBUWJIBHOTO MIPUMEHEHHsI apOUTPaXXKHBIM CyA0M, IPUHSABIINM OCIIAPUBAEMBbII Cy1e0HbIH aKT,
HOpPM MaTepUaIbHOIO IIPaBa UM HOPM IMPOLIECCYAILHOTO TPaBa.

19.3. Bo30y>kaeHne Hag30pHOTO IPOU3BOJICTBA



[lepecMOTp BCTYNUBUIMX B 3aKOHHYIO CHUJIy pEIIEHUH B MOPAJIKE Haa30pa sBISETCS
JIOTIOJIHUTEIBHON T'apaHTHEN 3allUThl IIpaB M 3aKOHHBIX MHTEPECOB OpraHU3alUil U IpakaaH.
BerynuBmime B 3aKOHHYIO CHITy CyAeOHBIE aKThl apOMTpPaKHBIX CynoB B P® moryT OBITH
HepecMOTPEHBI B MOPsIIKE Ha3opa Tonbko BeiciiM ApOutpaxssiM Cyaom PO (cr. 292 AIIK
P®) unm oHM MOTYT OBITH IEPECMOTPEHBI 10 BHOBH OTKPBIBIIMMCS OOCTOATENHCTBAM (4. 2 CT.
310 AIIK P®).

[IpeqmeToM HaI30pHOTO TIEPECMOTpa MOXKET CTaTh JIIO0OE pelmIeHHe Ccyaa IepBOi
VMHCTaHIIMM, a TaKKe IIOCTAHOBJICHUE aNe/UIIUOHHOM WM KacCAallMOHHOW WHCTAHLIMH,
MIOCKOJIBKY 3TUMU CYA€OHBIMH aKTaMH JIEJIO pa3pemiaeTcs Mo CymecTBy.

Tem campiv AIIK P® mnpepocraBisieT ydacTBYIOIIMM B J€J€ JIHMIAM BO3MOXKHOCTb
peanu3oBaTh CBOE MPaBO Ha CyACOHYIO 3amuTy. B TO ke BpeMs MpolecCyalbHBIM 3aKOHOM
YCTAHABIIMBAETCS OTPAHUYEHHUE IOBTOPHOIO IEPECMOTpa B MOPSAKE HAA30pa - MPEXkKAE BCEro
CylleOHBIN IpollecC HE MOXKET MIPOAOKATHCS HEONPENETICHHO IOJATMH MEepUOoJl BPEMEHH, a
3HA4YMT, JOJDKHBI ObITh YCTAHOBJIEHBI BPEMEHHBIE PAMKH, 3a IpeeaMi KOTOPBIX MPOJO0KEHHE
CyIeOHOM TMpOIEeaypbl HCKIIOYAeTCs, TEM CaMbIM O0OECTIEUYMBAETCS MPAaBOBasi CTAOMIILHOCTH B
cdepe npeAnpUHUMATENECKUX U MHBIX IKOHOMHUYECKUX OTHOILICHUH.

[MTopsimox o6xkamoBaHUS ONPEIeTICHIS apOUTPAKHOTO Cyna ycTaHoBiIeH B ¢T. 188 AIIK P®D,
KOTOPBIM MPUMEHSETCS U NIPU IIEPECMOTPE ONPEACICHUS B HAJ30pPHOM MOPSAKE, €ciu B Il 36
AIIK P® He ycraHOBIIEHBI KaKue-I1100 0COOEHHOCTH.

3aKoHOJATeNIeM YCTAHOBJEHBI OIpEEICHHbIE YCIOBHs, IPU COOMIOACHUU KOTOPBIX
OTIpeIeICHNE CTAHOBHUTCS MPEIMETOM MEPECMOTpPa B apOUTPAKHOM CyJle HAI30PHON HHCTaHIINU
(ct. 308 AIIK P®), yuutbBas, 4TO HaA30pHBIN MEPECMOTP OMpPEIEICHUI MOXKET OBITh
MHULMUPOBAH TOJBKO TEMHU JMIIAMH, KOTOpPbIE MOTYT o0Opamiarbcs € 3asBICHUEM WIH
npezcraBieHueM B Beicimii Apourpaxusiit Cya PO npu Hanuuum oCHOBaHUHM, CoAepKaluxcs
B cT. 304 AIIK P®:

BO-TIEPBBIX, NPAMOE yKa3aHHUE HAa BO3MOXKHOCTh O0KaJOBaHMs ONPEAEICHUS OTIEIbHO OT
pelieHus;

BO-BTOPBIX, €CJIIH II0 CBOEMY COJEPKAaHUIO OIpPENEICHUE SBISETCS NPENATCTBHEM
JaJIbHENIIEMY JBMKECHUIO JIENa.

B ocHOBY yka3aHHBIX YCIIOBHM IOJIOKEHO NPaBWJIO O TOM, YTOOBl OrpaHMYCHHS B
00:KaJIOBaHUM U B TIEPECMOTPE HE HapyIIaIH IPAaBO HA CyJeOHYIO 3aluTy.

B oTHOmIEHMM OCTalbHBIX OMNpENENCHH 3aKOH YCTaHaBJIMBAET, 4YTO MEPECMOTP
JIOTIyCKAeTCsl OJHOBPEMEHHO C HAJ30pPHBIM IIEPECMOTPOM pEIIEHWH U IOCTAHOBJICHUM
apOUTpaXKHBIX CYIOB.

3asBreHHE WM TPEACTaBICHUE O MEpPecMOTpe CyAeOHOro akra B MOpPsAKE Haa3opa
HaIpaBJsieTcss HemocpeAcTBeHHO B Bricmmit ApOGutpaxkssiii Cyn P® B mucbMeHHOU ¢opme.
3asBNeHME WJIM TPEACTABICHUE JOJDKHO OBITh TOAMMUCAHO JIMLOM, XOJATaiCTBYIOIIMM O
IIepecMOTpe CyJeOHOrO aKTa, UM €ro MpeACTaBUTEIEM.

B 3asBieHun wim npeacTaBIeHUN JODKHBI OBITh YKa3aHbl CBEJICHUSA, YKa3aHHbBIC B Y. 2 CT.
294 AIIK PO:

- HaUMEHOBAaHHWE JIMIA, MOAAIOIIETO 3asBICHUE WIM IPEACTABICHUE, C yKa3aHUEM €ro
IIPOLECCYATIBHOTO IIOJIOKCHHSI, HAMMEHOBAHMs APYTUX JIUL, Y4acTBYIOIIUX B JIEJ€, UX MECTO
HaXO0X/I€HUS WM MECTO KUTEIIbCTBA;

- JaHHble 00 ocnapuBaeMOM CyJeOHOM akTe€ M HaMMEHOBAHHE IPHUHSBILEIO €ro
apOUTPaKHOTO CYJ1a;

- JaHHBIE O IPYTUX CyAEOHbIX aKTaX, IPUHSITHIX IO JAHHOMY JIENy;

- IPEAMET CII0pa;

- IOBOZBI UL, OJAIOUIETO 3asBJICHNAE WU MPEICTABICHNUE, C YKa3aHUEM OCHOBAHMU IS
nepecMoTpa CyZeOHOro akTa CO CChUIKOW Ha 3aKOHBI M WHBbIE HOPMAaTHBHBIE NPABOBbIE AKTHI,
MOJATBEPKJAIONINE, 110 MHEHHUIO 3asBUTENS, HAPYIICHNE WIM HENPaBWIBHOE IPUMEHEHUE HOPM
MaTepHajbHOrO TMpaBa W (WJIM) HOPM MPOIECCYyalbHOTO TMIpaBa, IOBJEKIIME 3a CoOOoM



CYILIECTBEHHbIE HAPYILIEHUS €ro MPaB U 3aKOHHBIX UHTEPECOB B cpepe NMpeANpUHUMATENBCKON U
MHOW YKOHOMHMYECKOH IEATENbHOCTH;

- IEpEYEeHb MIPUIIAraeMbIX K 3asBJICHUIO WIM MPEICTABICHUIO TOKYMEHTOB.

K 3asBieHHIO WIN NPEACTaBIECHUIO IOJKHBI OBITh NPHIIOKEHBI KOMHU OCHAapUBaEMOIo
CyIeOHOTO aKTa M JPYTUX CyIEOHBIX aKTOB, MPUHSATHIX IO JCTY.

Ecnu 3asBeHue uiam npejcTaBieHue ObUIM MOMUCAHHBIM IPEICTaBUTENIEM, TOJKHBI ObITh
IIPWIOKEHBI JOBEPEHHOCTh WJIM WHOM JOKYMEHT, IOATBEPXKAAIOIIME ITOJHOMOYHUS Ha €ro
NOJIUCaHUE.

3asBlIeHHE WM TPEACTABICHUE M IpHIaracMble K HEMY JIOKYMEHTHI HAlpaBisIOTCS B
Beicmit Apoutpaxssiii Cyq PO ¢ konusiMu B KOJIMYECTBE 3K3EMIUISIPOB, PABHOM KOJIUYECTBY
JIM1I, y9aCTBYIOLIUX B JICIIE.

19.4. Craguu HaJ30pHOTO MPOU3BOACTBA

Cynebnas miporenypa mepecMoTpa CyIAeOHBIX aKTOB B MOPSAKE HAI30pa MPOXOAUT TPU
CTaJuH.

[TepBoil cTagueld HAA30pPHOTO MPOM3BOACTBA SBIAECTCS PACCMOTPEHHME 3asBICHUS WU
MpEJCTaBICHUS EAUHOINYHO cyabel Bricmero ApoOutpaxknoro Cyma PD B cooTrBeTcTBHH C
HOpsAKOM, ycTaHOBIEHHBIM CT. 295 AIIK P®. [TonHoMOuMs Cy1pu Ha 3TOM 3Tale MPOX0XKICHUS
oOpallleHusi COCTOSIT TOJNBKO B PEHIEHMH BOMpPOCa O MPUHATHH WM HENPHUHITHUA €ro K
npou3BOACTBY. MHbIE paboTHmkHM ammapara Beiciero ApOutpaxkxoro Cyaa P® BEIIOTHSIOT
MOJITOTOBUTENbHBIE, 00ecTeunTeNbHbIe (QYHKIMH 0 PETUCTPalMd OOpalleHus U mepeaayde ero
CyJbe.

3asBlIeHHE WU TPEJICTaBICHHE [OJDKHO OBITh PACCMOTPEHO B TEUYEHHE NSATH JHEH,
UCYHCIISIEMBIX B COOTBETCTBUHU C IPAaBUJIaMH, YCTaHOBJIEHHBIMH B cT. ¢T. 113 u 114 AIIK P®. B
3TOT CPOK HE BKJIIOYAIOTCS Hepabouue MHU. Ero TedyeHune HaymHaeTCs Ha CIEOYIOIIMNA JIeHb
nocie mnoctymiaeHus oOpamienus B Beicmmii ApOutpaxsbiii Cyn PO u 3akaHuuBaercs B
MOCJICTHUN pabouuii CHb MATUAHEBHOTO CPOKa.

Ha panHOM cragum cyaps mpoBepsieT  coOmiojeHHe TpeOoBaHUIT M yCIIOBHH,
npeaycMoTpeHHbIx AIIK P®, u pemaer Bompoc O MPUHATHU OOpAIICHUS K TMPOU3BOJICTBY
Bricero Apourpaxsuoro Cyna P®.

[IpoueccyanbHO MPUHATHE 3asBICHUS WM MPEACTABICHUS K MPOU3BOACTBY odopmiisercs
OTIpeNieICHUEM B BHJE OTAEIBHOTO CyIEOHOrO akTa, 10 CBOEMY COIEPIKAHUIO OTBEYAIOIIETO
tpeboBanusM 4. 1 ct. 185 AIIK P®, komms ompeneneHus O NPUHATUM 3asBICHUS WIH
IIPEJICTaBIEHNS K IPOU3BOJICTBY HAMPABIISAETCS TOJIBKO JIHILY, IIOJABILIEMY €TO.

Cynapsi, mnpuHSBIIMM oOpaiieHue K TPOU3BOJACTBY, BIPaBE pEIIUTh BOMpPOC 00
ucTpeOOBaHMM Jielna M3 apOuTpakHOTO cyna. B TakoM cioydae Komus OIpeIeNeHUs B
MSATUIHEBHBIA CPOK HAMpAaBIACTCS B apOMTPaKHBIN CyJl TIEPBOW MHCTAHIIMH, KOTOPBIA 00s3aH
TaKXke B MATHIHEBHBIN CPOK HANIPAaBUTh YKa3aHHOE Aeo B Beicmmii ApOutpaxusiii Cya PO.

BAC P® Bo3Bpamaer 3asBJICHUE WM MPEACTABICHHUE, €CJIM MPHU PEIICHUH BOIIPOCAa O €ro
IPUHATHN K IPOU3BOJCTBY YCTAHOBHUT, UTO:

- He cOOTIOZICHBI TPEOOBAHMS, TIPETyCMOTPEHHBIE CT. cT. 292 1 294 ATIK P®;

- 710 TIPUHATUSA 3asBJICHUS WIM IPEICTaBICHNUS K pACCMOTPEHUIO OT 3asBUTEINS OCTYIINIIO
X0JIaTaliCTBO O €r0 BO3BPALICHUMU.

BosBpatenne 3asBiIeHUs WU MIPEACTABICHHUS HE MPEISATCTBYET MOBTOPHOMY OOpaIleHUIO
C TaKMM Xe 3asBJeHueM uiu npezactaBieHueM B BAC P® B o6mem nopsake mocie ycTpaHeHUs
0OCTOSITENILCTB, MOCTYKUBIINX OCHOBAaHHEM JJIsi BO3BPAILICHUSI.

OcTaBneHue 0e3 IBM)KEHUS 3asiBICHUS WU MPEACTABICHUS O IEpecMOTpe CyAe0HOro aKTa
B nopsiike Haazopa AIIK P® ne mpeaycMoTpeHo.

Bosppanienue 3asBienus odopmisieTcs omnpeneiaeHueM. Komusi onpeneneHuss BMECTe cO
BCEMH JOKYMEHTaMH, NOCTYNUBIIMMU B Boicimiit Apourpaxusiii Cyn P®, Bkitoyast 3asBiIeHHUE
WJIM NPEJICTABIICHNE, HAIIPABISAIOTCS 3asBUTEIIO.



OOxanoBaHue ompeAcieHuss O Bo3BpamieHun 3asBieHus Kogekcom P®D  He
npenxycMoTpeno. OnHako MOBTOpHOE oOpallieHue JOMyCKaeTcs C COONIOJEHHUEM BCEX
YCTaHOBJICHHBIX IPaBWJI, MOCJE TOTO KAaK 3asBUTENb YCTPAHUT HEJOCTAaTKH, Ha KOTOPbIE OBLIO
YKa3aHO B ONPEJEICHUH O BO3BpATE.

Bropas ctaaus HaA30pHOTO MPOU3BOJCTBA - HANPABICHUE 3asBJICHUS WIN NPEICTABICHUS
B COCTaB CyJel, KOTOpBI B CyJIeOHOM 3acelaHuu 0e3 M3BEIICHUS YYacCTBYIOIIUX B JEJE JIMIL
KOJUJIETMAJIbHO paccMaTpuBaeT oOpalleHue.

Cpoxu pacCMOTPEHHUSI 3TUX JOKYMEHTOB:

- €CII JIeJI0 He UCTPeOOBaJIOCh B CBSA3M C OTCYTCTBUEM K TOMY OCHOBaHUH - B Ipelenax
OJIHOTO Mecslla, B KOTOPBIA BXOIUT BpeMsi HaXOXKJIeHUsl oOpaieHus B Briciiem ApOuTpakxHoM
Cyne PO;

- B ciayyae ucTpeOOBaHUS Jiena U3 cyJa MepBOi WHCTAHIIMM MECSYHBIA CPOK MCUHUCISETCS
CO JHS mocTyIuieHus ero B Beiciuit Apoutpaxusiii Cyq PO.

Baxxnoe 3HaueHue mMeeT MOPSAOK (POPMHUPOBAHUS COCTaBa CyAel, KOTOPBIM 3asiBICHUE
WIN TIPEJCTABICHHUE TEPENaeTCs Ui PAaCCMOTPEHHSI - 0OpaIieHus] pacupeessTioTCs] UCXOIs U3
Harpy3Kkd M CHeHHaTu3aluu cyled, kak 3To mpeaycMmorpeHo cT. 18 AIIK P®, ¢ yderom
ouepeHOCTU. MI3BECTHBII ONBIT TakOil pabOThl B apOUTPaKHBIX Cy/1aX UMEETCS.

I'maBHas 3amaya, cTosAIas MEPE] COCTABOM CYAEH, COCTOUT B TOM, YTOOBI IMyTeM U3yYEHUs
OCIIApUBAEMBIX CY/I€OHBIX aKTOB M CONOCTABJICHUS UX COAEPIKAHUS C TOBOJIAMH, IPUBEICHHBIMU
3asIBUTENISIMU, CAENaTh BBIBOJ O HATUYUHU WM OO0 OTCYTCTBHMM OCHOBAHMH ISl HAI30PHOTO
nepecMoTpa. Eciin u3 mpencTaBieHHBIX JOKYMEHTOB KOJUIETHSI CyJell HE MOXET NPUHTH K
OTIpeIcICHHOMY 3aKJIFOUEHUIO, OHAa BBIHOCUT OIpejaeNieHue o0 ucTpeboBaHUU JAenia U3 cyla
NEepBOM HHCTAHIMM, €CIM OHO He Obulo UCTpedOoBaHO paHee, Ha nepBod craauu. [locne
MOCTYIUICHUS JieNa Cy/l U3y4aeT UMEIOLIUECS B HEM MAaTepUabl ISl IPUHITHUS PELICHHUS.

Ecnu cocraB cynell mpuxoAuT K BBIBOJY O HaJUYMU XOTS Obl OJHOTO M3 OCHOBAHMU,
copepxkamuxcs B cT. 304 AIIK P®, To BBIHOCHTCA OIpeAeNieHHE O INepenaye JAena Hu
NOCTYNUBUIMX JOKyMEeHTOB B IIpesuanym Bricmero Apourpaxnoro Cyna P®. B natuaHeBHbIN
CPOK CO JHS BBIHECEHHsI ONpPENENICHUs BCE MaTepHalbl BMECTE C JE€JIOM MepeAaroTcs B
[Ipe3unuym Briciiero Apoutpaxtuoro Cyna PO.

Hcxons U3 NpUHIMIOB COCTA3ATENBHOCTH W PaBHOMNPABHUS CTOPOH, MPAaBy OJHOIO JIMIA,
YUYacTBYIOLIETO B JieJie, Ha OOpalleHue 0 MepPecMOTpe B MOPSAIKE HaI30pa COOTBETCTBYET IPABO
JpYTUX JUI HAa MPEACTABICHUE OT3bIBA C BO3PAXKEHUSAMHU NPOTUB nepecmortpa. IIpm sTtom k
OT3bIBY MPUJIAraloTCs JTOKYMEHTHI, MOATBEpKAalomre Bo3pakeHus. OT3bIB U MPUIIOKEHHBIE K
HEMYy JOKYMEHTHI Hampamisiorcs B Beicumit Apoutpaxubeii Cyn PO u gpyrum numam,
ydacTBylomiMM B jene. OJHOBPEMEHHO C O3TUM JIMIO, HalpaBUBIIEE OT3bIB, JOJKHO
NOATBEPANUTh HAIPaBJICHUE KOMMM OT3bIBA JPYrUM JIMLAM, Y4YacTBYKOIIMM B JeIe,
JOKYMEHTAIBHO (ITyTEM MPHIJIOKEHUS! TOYTOBOTO YBEJOMIICHUS O BPYUECHUH ).

ApOUTpaXKHBIN TpolecCyalbHbIl KoJekec P® mpegycmarpuBaeT HampaBiICHHE OT3bIBA
JPYTUM YYaCTHUKAM Ipoliecca - 3aKa3HbIM MTUCbMOM C yBEJAOMJIEHUEM O BpydeHHH. OT3bIB, KAk
U 3asBJICHUE, MOAMMCHIBACTCS JIMIIOM, OOJAJalollMM Ha 3TO IPAaBOM, WM MPEICTaBUTEIIEM,
MOJTHOMOYHSI KOTOPOTO JOJKHEI OBITh TOKYMEHTAIBHO MOITBEPIKICHBI.

CocraB cyaei, paccMaTpUBAIOLIUN 3asBICHUE WM PEACTABICHUE, UMEET MIPaBo MepeiaTh
JIEJIO JUTsl IPOBEPKU B KACCAIIMOHHOM TOPSAKE MPH HATMYUU K TOMY HEOOXOJHMMBIX YCIIOBHIA.
Ecnu xe pgeno paccMaTpuBaJloCh B KACCAIMOHHOW WHCTAaHLWW, HAIpaBICHUE €ro B 3Ty
WHCTaHLUIO UCKITIOYAETCSI.

HesaBucrumo o1 TOro, mpoBepsiioch WM HE MPOBEPSIIOCH €0 B KACCALIMOHHOM IOPSIZIKE,
HO €CJIM COCTaB Cy/A€W HaXOAUT OCHOBaHMs, cofepxkamuecs B c¢T. 304 AIIK P®, on Hanpasnser
neno B Ilpesummym Breicmiero ApOutpaxknoro Cyma P® co cBowMH BBIBOJAMH O
HE0O0XOIMMOCTH HAaJJ30pHOT0 IEPECMOTpPa OCIIAPUBAEMBIX CY/I€OHBIX aKTOB.

B tom ciyuae, korjga cy1 HaXOJUT MHbIE OCHOBAHUS JJIsI KACCALIMOHHOTO IEPEeCMOTpa, OH
MOJKET HAlpaBUTh JIE€J0 B KaCCAMOHHYI0 HMHCTAHLMIO. J[aHHOE IOJIOKEHHE HMEET LEJbI0
WCIIpaBJCHUE OMMOOK Cyaa TMEepBOM W amneJUIAIMOHHON WHCTAaHIIMH HE B HAA30pPHOM, a B



KacCalluOHHOM Topsake. Peub wuager o0 omwMOKax, KacaroIMXCs HNPUMEHEHUS HOpM
MaTEpUaIbHOIO MpaBa MM HOPM IpolueccyalbHOro npasa. IIpu atom cocras cyzaeit Briciero
Apbutpaxknoro Cyna P® He ycraHaBimMBaeT 3apaHee, KaKoe pelIeHue OyneT MPHUHSATO CYIOM
KacCallMOHHOM MHCTAHIIMY, a JINIIb HAPAaBIAET AEJI0 JUIsl IPOBEPKH NMPAaBUIBHOCTH IPUMEHEHUS
HOpM IIpaBa.

Cyneun Beicmero Apoutpaxsnoro Cyna P®, mnpusHaB Haiauyue OCHOBaHUM JUIs
HaIpaBJIeHUs Jieja B KaCCAllMOHHYI0 MHCTAHLMIO, MOTYT IPUHATH OTAEJIBHOE ONPEJCIICHNE WU
yKa3aTh 00 3TOM B onpezeeHMH 00 OTCYTCTBUM OCHOBAHHM Il HAI30PHOTO MIEPECMOTpA.

Konus onpeneneHusi, IpUHIATOrO COCTaBOM CYJEH, HAIIPaBIIETCsS BCEM YYacTBOBABILKM B
JIeJIe JULAM.

CocraB cyzaell NpUHUMAET OTJAEIbHOE OlpejaeseHre o0 OTKa3e B HANpaBJICHUH Jesa s
HaJ30pHOTO EPECMOTPA, ECIIM HET OCHOBaHUH, yka3aHHbIX B cT. 304 AIIK P®. IIpuuem nannoe
OnpejiefieHue TMPUHUMAETCS BHE 3aBUCUMOCTH OT TOrO, paccMaTpuBajoCh WIM HE
paccMaTpuBaIOCh JEJ0 B KaCCAllMOHHOM MOPSAKE, HO IIPU YCJIOBUHU, YTO HET OCHOBaHWM U AJIs
HaIpaBJIEHUs JIeJla B KACCAIIMOHHYI0 MHCTAHLIUIO.

Konust ykazanHoro ompezaeneHus o0 OTCYTCTBUM OCHOBAHUHM AJIsl IepecMOTpa Jena B
HaJ30pHOM IOPSIIKE HAMpaBIISETCs] HE3aMEJIUTENBHO B IEHb €r0 IPUHATHS UM Ha CJIETYIOIINN
JIeHb TOJIBKO JIMIY, KOTOopoe oOpamianock B Beicinit Apourpaxusiii Cya P® c¢ 3asgBnenueM nin
npezacrasieHueM. [IpencraBnsiercs, 4Tto AaHHas WHGOpPMAIHMsS HE SBISETCS 3aKPBITOW M IS
JpYyTuX JIML, y4acTBOBABIIMX B JI€J€, U OHU MOIYT €€ IIOJY4YUTh IO COOTBETCTBYIOLIEMY
3armpocy.

Cnenyer obpatute BHMMaHue Ha 4. 9 ct. 299 AIIK P®. Peur uzmer o MmOBTOpPHOM
obpamenun B Broicmuit Apoutpaxkusiii Cyn PO c 3asBienneM win npeacTtaBieHueM. To ke
JIMIIO MOXET 0OpaTUTHCS B Cllydae MOJYUYEHHs COOTBETCTBYIOIIETO 0TKA3a, €CIIM MPHUBEJET UHbIE
OCHOBaHHWs, KOTOpHIE, N0 €ro MHEHHWIO, TpeOyIOT BMemaTenabcTBa Bricmiero ApOHTpa)KHOTO
Cyna P®. Ilpu ccbulke Ha NpPUBOAMBLIMECS paHEe OCHOBAaHUS BTOPUYHOE OOpaleHHe
UCKJIIOYAETCS.

Cynsu BAC P® B kosuternagsHOM COCTaBE MOTYT IMTPHOCTAHOBHUTH UCTIOJIHEHHUE CYIEOHOTO
aKTa apOMTPaKHOTO CyJa MO XOJATalCTBY 3asBUTEIIA, IPH YCIOBUU €CIIH 3asBUTEIh 000CHOBAI
HEBO3MOXXHOCTh IIOBOPOTa €ro HCIOJHEHUS WIM MPEeAoCTaBUI BCTpeUHOE oOecreueHue
BO3MOXHBIX YOBITKOB JpPYrol CTOPOHE MO eIy W €ClIM CyJI IpHU3HAET HEOO0XOAUMBIM
IPUOCTAHOBJICHUE MCIIOJHEHU CyAeOHOro aKkTa B IesiX oOecrnedeHus OanaHca B3aUMHBIX IIpaB
U 00513aHHOCTEH CTOPOH.

HcnonHenue cyneOHOro akra MOXET ObITh IMPHUOCTAHOBIEHO 10 OKOHYaHMs HaJA30pPHOTO
IIPOM3BO/ICTBA, €CIIU CYZOM HE YCTAHOBJIEH MHOMU CPOK.

[TprocraHoBIEeHNE NCTIOTHEHUS CYAEOHOIO aKTa OTMEHSAETCS:

- COCTaBOM CyJied, KOTOphIM BBIHECEHO OIpejeieHne o0 OTKa3ze B Iepernade Jiena B
[Ipesnanym BAC PO;

- Ilpesunpuymom BAC P®, KOTOpbIM MNPHUHATO TOCTAaHOBJIEHHWE OO0 OTKa3e B
YAOBJICTBOPEHUH 3asIBJICHUS MJIU MPEICTABIICHUS.

3asBIIEHUE WJIM NPEJCTABICHUE PAaCCMATPUBAETCS KOJJIETHAIbHBIM cocTaBoM cyaed BAC
P® B cyneOHoMm 3acenaHuu Oe3 H3BELICHMs JIUI, YYacTBYIOIIMX B Jejle, B CpPOK, HE
MPEBBIIAIONINI Mecsilia co JHS MOCTYIUICHUs 3asBieHus win npenacrapienus B BAC PO wu co
nus octymieHus B BAC PO nena, eciii oHO Ob1I0 HCTpeOOBAHO U3 apOUTPAKHOTO Cy/Ia.

IIo pe3ynbraraM pacCMOTpPEHHUs 3asBICHUS WIM INPEACTABICHUSA COCTaB cyled Beiciiero
Apo6utpaxxknoro Cyna P® npu Hammumu ocHoBaHHH, mpemycMoTpeHHbIX cT. 304 AIIK P®,
INpUHUMAET olpeneieHue o nepenaue aena B [Ipesuanym Briciero ApOutpaxuoro Cyna PO.
JlaHHOE ompeneneHne COACP)KUT aHaIN3 MPUMEHEHHBIX B OCIIAPUBAEMOM CyIEeOHOM aKTe€ HOPM
IpaBa M yKa3aHUE Ha JOIYIIECHHbIE HApyIIEHUs, SBIAIOLIMECS OCHOBAHUEM JUIsl IEpEecMOTpa
JieNla B MOpsAKE Haa3opa. BakHbIM IIPABWIIOM SIBJISETCS HEBO3MOXKHOCTB BBIMTH 3a HPENEbI
OCHOBaHuM, nepeuncieHHbIX B cT. 304 AIIK PO.



CocraB cyneil B onpefiesieHuu J0DKEH TaKKe yKa3zaTh, KaKoe pellleHue, M0 €ro MHEHHUIO,
NoKHO ObITh mpuHATO Ilpesnaumymom Beicmiero Ap6utpaxknoro Cyna P®, ucxoas u3
MOJIHOMOYH, KOTOphIMH OH HajeneH (1. 1 cT. 305 AIIK PO).

B onpenenennn g0mKHBI COAEPKATHCS IPYTUE PEKBU3UTHL:

- 1ata cyieOHOTO 3acenaHus;

- COCTaB CyJ€H, y4acTBOBABLIMX B PACCMOTPEHUH 3asIBJICHUS WM NIPENCTABICHUS;

- CBEJIEHUS, OT KaKOTO JIMIAa UCXOAWIO oOpalieHne ¥ KTO W3 JIPYTHX JIMIl Y4acTBOBAJ B
JIeNIe, UX MECTO HaXO0XIACHUS NN MECTO JKUTENIbCTBA;

- JTAHHBIE O TOM, KakKOil CyJeOHBI aKT, M0 MHEHHWIO 3asBUTENs, TpeOyeT HaI30pHOTO
NIEPECMOTPA, 1aTa €ro NPUHATUA U BCTYIUICHHS B 3aKOHHYIO CUILY;

- CBEIICHMSI O TOM, Kakue cyAeOHbIe aKThl, HE OCHapUBaeMble, IPUHSTHI MO JENy; KaKUM
CYJIOM IPUHSATHI YKa3aHHBIE CyJIeOHbIE aKThI;

- OCHOBHOE COJZIepKaHUE CIopa, T.€. €ro MpeaMer.

[Ipu orcytcTBUM ocHOBaHUH, yka3aHHbIX B cT. 304 AIIK P®, cyxa, paccmarpuBaroniuii
oOpaiieHue mociae BO30YXKJIEHUS CyIbed HaJ30pHOrO IpPOW3BOJCTBA, OTKa3bIBAET B
HanpasieHun nena B [Ipesuanym Briciiero Apourpaxsoro Cyna PO.

B BbIHECEHHOM CyJOM OIpEAEICHUN JOJKHBI OBbITh YKa3aHbl MOTHBBI IPHUHITOIO
peLIeHHs], YTO COCTaBIIIET OCHOBHOE COJEp)KaHHE JAHHOIO CyJIeOHOro akTa. ApryMeHTHI,
IPUBEICHHBIE B 3asBJICHUM WU NPEJCTABICHUHU, AHAJIU3UPYIOTCS MOJ YIJIOM 3pEHHs TeX
OCHOBaHUH, KOTOphIe coaep:xkarcs B cT. 304 AIIK PO.

Kak yka3zaHo BbllI€, €cliM yCMaTpUBAIOTCA JaHHbIE Ui MPOBEPKHU J€Jla B KaCCAalMOHHOMN
MHCTaHIMH, Cy/J B TOM K€ WIM B OTJECJIBHOM OIPEEeIEHUH YKa3blBaeT Ha 3T0. J[OJKHO OBITh
IPUBEICHO HaJyIeKallee OOOCHOBaHHE TaKOro peleHus. MOTHBBI HampaBlieHUs Jena AJs
IIPOBEPKHU B KaCCALMOHHOM IOPSAKE OLIEHUBAIOTCSA KACCALIMOHHON MHCTaHIIMEH.

OcTtanpHble pPEKBU3UTHI - T€ XK€, YTO U JOJDKHBI COAEPXKAThCsl B OINPEACICHUM IpPHU
nepenaye nena B [Ipesuanym Broicmero Apourpaxksoro Cyna PO (ct. 300 AIIK P®).

Tperbeil, 3aKIIOUUTEIBHOM CTaAMEW HAI30PHOTO IIPOU3BOACTBA SBISETCS PACCMOTPEHHE
[Ipesunnymom Briciiero Apourpaxuoro Cyaa PO nena, nepenaHHOro eMy KOJUIeTHEH CyIei.

[Topsinok, obecrieunBarOIIUil pean3auio IpaBa Kax/I0ro U3 y4acTBYIOIIUX B JeJIe JIUL Ha
y4acTHe W BBHICTYIUIGHHE Ha 3acemanuu lIpesumamyma Bwicmero ApoOutpaxknoro Cyna PO,
ycranoBneH AIIK P®. OOs3arensHbM SBISETCS HANpaBlIeHWE W3BEIICHUS  JIUIAM,
Y4YacTBYIOIIMM B Jiejie, HE Mo3JHee 4eM 3a 15 guei no 3acemanus lIpesummyma Beiciiero
ApOutpaxknoro Cyna P® c¢ ykazaHumeM HEOOXOAMMBIX CBEIEHUH, IMO3BOJSIONIMX PEATbHO
IIPUHATH y4acTHE B PaCCMOTpEeHHH Jena. [lopAanok HampaBieHUs U3BELIEHHUS YCTAHOBIICH B CT.
122 AIIK P®. Heob6xonumbIM siBisieTcst yciaoBue, npu kotopoM Ilpesnanym BAC PO nomxen
pacrnosiaratb CBEICHUSIMH O TOM, 4TO JIMI[a U3BELIEHBI HaJuIexalum oopasoM. IIpu HesBke koro-
1160 u3 u3BenieHHbIX [Ipesuanym BAC P® paccmarpuBaer aeno B UX OTCYTCTBHE.

B AIIK P® 2002 roma mocTaTOyHO TOAPOOHO OCBEMIEHBI BOMPOCHI, KacaroIIHecs
nesrenbHocTn  [Ipesunmyma Boicmero ApOutpaxsnoro Cyna P® nHa 3acemanum 1o
PacCMOTPEHHMIO IIOCTYNHUBINETO Jedda. ENWHCTBEHHBIM OCHOBAaHWMEM Uil TPUHATHS K
npou3BoAcTBy jnena Ilpesmanymom BAC PO sBnsiercs omnpenereHue, BBIHECEHHOE KOJUIETUEH
CyJieH B MOpsJIKE, ycTaHOBIEHHOM cT. 299 AIIK P®.

CymectByeT cieayrolas MocienoBaTesIbHOCTh paccmorpenus [Ipesuauymom BAC PO
nen. Bo-nepBbIX, €0 TOMKHO OBITh PAaCCMOTPEHO B CPOK, HE NMPEBBIMIAIOLINN TPEX MECSIEB,
UCUMCISIEMBIA CO [JHS NPUHATUS olpeaeneHus o nepenade nena B IIpesmamym Beicuiero
Apoutpaxxknoro Cyna P®. B coorBerctBum ¢ 4. 2 cr. 114 AIIK P® mpomeccyanbHbIil CpOK,
UCUMCIISIEMBIH  MECALlAaMH, HCTEKaeT B COOTBETCTBYIOUIEE YUCIO IIOCIEJHETO Mecsua
YCTaHOBJICHHOTO CpOKa. BO-BTOpBIX, [l€na HA3HAYAIOTCA K CIYLIAHWIO U PAcCMaTpUBAIOTCS B
HOpsiZIKEe ouepeTHOCTH uX nocrymienus B [Ipesuaunym Briciiero Apoutpaxuoro Cyaa PO.

[Ipesunnym Briciiero Apoutpaxknoro Cyna PO MoxkeT paccMarpuBath Jieja TOJIBKO MPH
YYacTHHU B 3aceJaHuu OOJIbIIMHCTBA ero 4ieHoB (50% mmoc oaun). Ilpu coctase [Ipesuanyma B
18 yenoBek KBOpyM cocTaBisieT He MeHee 10 JenoBexk.



3acenanus [Ipesuanyma BAC PO sBrsitoTcst OTKpbITHIMU U BeyTcs TiacHo. [lo pemenuto
[Tpesunuyma BAC P®, ero 3acenanust MoryT ObiTh 3akpbiTbiMu (cT. 11 AIIK P®). Ha Hux
BIIpaBE MPHUCYTCTBOBaTh Toybko uieHbl IIpesunnyma BAC PO, wu3BemieHHsle nauua,
y4acTBYIOLIME B JIENIE, & TAKXKE CIIELUAIBHO IPUTJIAIICHHBIE JINLIA.

[IpaBo Bcex yuacTBYIOIIMX B Je€Jie JIMI[ NPUCYTCTBOBaTh B CYJIE€OHOM 3acelaHHU, Ha
KOTOPOM paccMaTpUBAETCs BONPOC O HAJ30PHOM IEPECMOTpPE JeNla, SBIAETCA pealn3aluei
PaBHBIX JJIi HHUX HPOLECCYaJbHBIX BO3MOXKHOCTEH Ha JaHHOM CcTaauM CyaeOHOro
pa3buparenbcTBa.

Cyaps-NOKIaI4MK B COOTBETCTBHUM C JCMCTBYIOIIMMH IpaBWJIAMHU, YTBEPKIACHHBIMU
[Tnenymom Beiciero ApOutpaxsoro Cypa P®, sasnsercs unenHom [lpesunmyma Bricmiero
Apbutpaxxnoro Cyna P® u yvacTByeT B MNPUHATHUM pEHIEHUS MO Jely, KOTOpPO€ OH
JIOKJIaJbIBACT.

OcHoBHasl 1eNb JAOKJIAAUUKA - PAaCKPHITHE OCHOBHOTO COJAEp)KAHMS JeNia NIl BBIICHEHUS
HaJIMYUs OCHOBAHMW NJISl HAJ30pHOTO nepecMorpa. IIoaToMy OCHOBHOE HalpaBlIEHHE TOKIAna
3aKIII0YaeTcsi B pa3dope TOBOJOB, M3JIOKEHHBIX B oOpameHun B Breicmmit Apoutpaxkusii Cyx
P®, u MOTHBOB, MCXOIs U3 KOTOPBIX COCTaB CyAa, nepenasumuii neno B [Ipesuanym, cuen, 4yto
UMEIOTCS OCHOBAaHUS U TIEPECMOTpa CyAeOHOTO aKkTa B MOPSAKE Haa30pa. YUHUTHIBAs, YTO
[Tpesunuym Beicmero ApoutpaxkHoro Cyna P® mnonHoMoO4eH pewmarb TOJBKO BOIPOCHI
IPUMEHEHHUsI 3aKOHA, JOKJIAJ JOJDKEH OBbITh IMOCBSIIEH aHAJINW3Y NPaBUIBHOCTH NPUMEHEHUs
MIPaBOBBIX HOPM B COIOCTABIIEHUU C OCHOBaHUSMH, TpeaycMOTpeHHbIMHU B cT. 304 AIIK PO.

Jluna, w3 uyMcna ydacTBYIOLIUMX B J€Jie, WU3bSBHUBIIME >KEJAHUE IPUCYTCTBOBaTh Ha
3aceqanuu Ilpesuanyma Boiciero Apourpaxksoro Cyaa PO, umeroT npaBo BBICTYNUTh U JaTh
YCTHbIE OOBSCHEHHSA. OJTH OOBACHEHUS NPUMEHUTEIBHO K OCHOBAHMSIM IEpecMOTpa OyayT
COJIepKaTh M3JIOKEHHE NT0BOJMOB "3a" wiu "MpOTUB" MO3UIMH, H3TO0XKEHHOW B OOpalleHUuu U
NOJJIEpKaHHOW B ompeleneHud o HampasieHun pena B Ilpesuauym BAC PO. Jluna,
ydacTByIoUIMe B Aele, U sBuBmMecs B 3aceqanue [Ipesnaguyma BAC PO, Brnpase naBath cBou
YCTHBIE OOBSICHEHUSI TOCJIE BBICTYIUICHUS CYAbHU-AOKIAI4MKa, IEPBBIM JAeT OOBICHEHHS
3asBUTEIIb. OuepennocTs BBICTYIIJICHUH TaKKe MOKET OBITbH onpezecieHa
IPEICEAATENbCTBY FOIIUM.

3acemanue IIpesmmmyma Beiciero ApOutpaxkHoro Cyna P® 3aBepmiaercss mocie
BBICTYIUIEHUH yYaCTBYIOIIMX JIUL IPUHATUEM [TOCTAHOBJICHHUS.

[Ipunsatue nocranosnenus [Ipesmnmuymom Beicmiero Apo6utpaxkunoro Cyma PO mommkHO
COOTBETCTBOBATH OOIIMM IPaBUJIAM pa3pelieHHs BOIPOCOB CYJOM, PacCMAaTPHBAIOIIUM JIEJIO B
koJuternaabHoM cocTaBe (4. 1 cr. 20 AIIK P®), ecnim nHOE HEe mpemycmoTpeno B 1. 36 ATIK
P®. Ilocranosnenue Ilpesununyma BAC P® npunumaercss OGOJBIIMHCTBOM TOJOCOB CYJIEH
(HHKTO HE BIIpaBE BO3JEPXKATbCA OT TOJOCOBAHMA); NMPEACEAATENbCTBYIOIUI B 3aceAaHuu
roJIOCYET MOCIIEIHUM.

IIpu paBeHCTBE TOJIOCOB Cynaed 3asBICHHME WINM MPEICTaBICHUE OCTaBisdeTcs 0Oe3
yIOBJIETBOPEHUS, a CyIeOHBIN aKT - 0€3 U3MEHEHUSI.

19.5. OcHoBaHus A1 OTMEHBI I U3MEHEHHS Cy1e0HOTO aKTa
CYJIOM HaJI30pHOM MHCTaHIIUH

CyneOHble aKkThl apOUTPaKHBIX CYJOB, BCTYNHBIIME B 3aKOHHYIO CHIIy, MOJJIEKaT
U3MECHEHUIO WU OTMEHE, €CIM IIPU PacCMOTPEHMM Jeia B nopsake Haasopa Ilpesunnym
Bricmero Apoutpaxnoro Cyna PO ycTraHOBHT, 4TO OocriapuBaeMblii Cy1eOHBIN aKT:

1) Hapymaer eauHOOOpa3ue B TOJKOBAaHMHM U MPUMEHEHUU apOUTPaKHBIMU CyAaMd HOPM
paBa;

2) HapymaeT mpaBa U CBOOOJBI YEJIOBEKa M TpakIaHMHA COTJIACHO OOLIENpPU3HAHHBIM
MPUHLIAIIAM U HOPpMaM MEKIyHapOIHOTO MpaBa, MEKIyHapOIHBIM JoroBopam PO;

3) HapyliaeT NpaBa M 3aKOHHBIE MHTEPECHl HEONPEIEIIEHHOIO Kpyra JIML[ WM HHbIE
1y OJIMYHbIE HHTEPECHI.



[Ipumenenue ct. 304 AIIK P® BbI3BIBacT 3aTpyIHEHUS, MOCKOJbKY OCHOBAaHHUS OTMEHBI
CyJIeOHBIX aKTOB M3JI0KEHbl HEUETKO M HEKOHKPETHO. bosee Toro, 6osblias 4acTh BEIHECEHHBIX
B [IOPSAJIKE HAJ30pa MOCTAaHOBJIEHUN onMpaeTcs Ha MyHKT 1 cT. 304: HapyuieHue eauHooOpa3us B
TOJIKOBAaHUU U MMPUMEHEHUH apOUTPaXKHBIMH CyJlaMU HOPM TIpaBa.

Taxxe npusenenHslil B cT. 304 AIIK PO nepeueHb 0CHOBaHUN K OTMEHE WJIM U3MEHEHUIO
CyJIeOHBIX aKTOB JIOBOJIBHO Y30K M HE OXBAThIBAE€T BCEX MMEBILIMX MECTO Ha MPAKTHKE CIy4acB
HapylLIeHUs WM HENPaBWIBHOTO NPUMEHEHHS HOPM MaTEepUaIbHOIO IIpaBa, 4YTO BEAET K
oca0JIeHNI0 TapaHTUH peau3aluy NPUHINIIA 3aKOHHOCTH B apOUTPakHOM CYAONPOU3BO/ICTBE,
a Ha MPAKTUKE - K PaCUIMPEHHOMY TOJIKOBAHMIO CyJ0M HaJ30pHON MHCTaHIIMM 3aKPEIICHHBIX B
cT. 304 AIIK P® npaBoBbIX HOpM.

19.6. [TomHOMOUMS CyAa HAI30PHON MHCTaHIIUU

[To pe3ynpTaTam paccMOTpEHHS Jela O MepPecMOTpe CyIeOHOro akTa B MOPSIAKE Haa30pa
[Ipe3uauym Briciero Apourpaxnoro Cyaa Poccuiickoit denepanuu Bipase:

- OCTaBUTh OCHapuBaeMblil cyAeOHBI akT O0e3 W3MEHEeHHs, a 3asBICHUE WU
npezcTaBieHne 0e3 yI0BICTBOPEHHS,

- OTMEHHUTH CYJEOHBI aKT TMOJHOCThIO WMJIM B YacTH W MepeAarh Ael0 Ha HOBOE
paccMOoTpeHHe B apOUTPaKHBIM CyJ, CYIEOHBIM aKT KOTOPOTO OTMEHEH WiM u3MeHeH. [lpu
HamnpaBlieHUU Jena Ha HOBoe paccmorpenue [Ipesuamym Bricmero Apoutpaxuoro Cyaa PD
MOJKET yKa3aTh Ha HEOOXOIMMOCTh PAaCCMOTPEHMSI JIeIa B UHOM COCTaBe Cy/a;

- OTMEHHTbH CyAEOHBIN aKT MOJHOCTHIO MU B YAaCTH M MPHUHATH HOBBIM CyAeOHBIN aKT, HE
nepeaaBas Jejio Ha HOBOE PaCCMOTPEHUE;

- OTMEHUTH CYJEOHBII aKT MOJHOCTHIO WM B YaCTH U MPEKPATUTH NMPOU3BOJICTBO IO Iy
1100 OCTAaBUTh UCK 0O€3 pacCMOTPEHUS TIOJTHOCTBIO UJIH B YACTH;

- OCTaBUTH 0€3 U3MEHEHHUS OJIMH U3 paHee MPUHATHIX 10 JeTy CyAeOHBIX aKTOB.

B cnydasx u3MeHeHMS WIM OTMEHBI pEUICHUs, OINPENCICHUS WIA MOCTAaHOBJICHHS
[Tpesunnym Beicmero Apoutpaxsaoro Cyna PO mommkeH yka3aTh KOHKPETHBIC OCHOBAHUS ISt
M3MEHEHUs WIH OTMEHHI cyiebHoro akta (ct. 304 AIIK PD).

VYkazanus [Ipesunnunyma Briciiero Apoutpaxuoro Cyna PO, B ToM ynciie Ha TOJIKOBaHUE
3aKOHA, W3JIO)KCHHBIE B TIIOCTAHOBIEHMM OO0 OTMEHE peIIeHHUs, TOCTAaHOBJICHUS CYya,
00s3aTenbHBI IS apOUTPaKHOTO Cy/1a, BHOBb PACCMATPUBAIOLIETO JaHHOE JIENO.

IIpesunnym BAC P® He Bpase:

- YCTaHABIMBATh WJIM CYHUTATh JOKa3aHHBIMU OOCTOSITENLCTBA, KOTOPHIE HE OBLIU
YCTaHOBJICHBI WJIH JIOKA3aHbI B PEIICHHUH, MOCTAHOBICHUH WU OBUIM OTBEPTHYTHI YKa3aHHBIMU
Cy1IcOHBIMU aKTaMH;

- Ipeapemarbs BONPOCHl O JOCTOBEPHOCTH WJIM HEIOCTOBEPHOCTU TOIO WM HHOTO
JI0Ka3aTesIbCTBa, MPEUMYILIECTBE OJHUX JO0KAa3aTelIbCTB MEpell APYTMMH, O TOM, Kakas HOpMma
MaTepUaIbHOrO TMpaBa AOKHA OBITh NMPUMEHEHA M KAKOE PEIICHHEe, MOCTAHOBJICHHUE TOJIKHO
OBITH IPUHATO MPU HOBOM PACCMOTPEHUU JIeTa.

IlocranoBnenue llpesunnyma BAC P® mnoamnuceiBaeTcsi INpencenaTeNbCTBYIOINIMM B
3acenanuu [Ipe3nanyma.

19.7. IlocTaHoBIIeHUE CyAa HAA30PHON MHCTAHIIUU

[Toctanonenune Ilpesmagmyma BAC P® nomkHO oTBeuaTh oOmKM TpeOOBAHMSIM,
OpeabsIBIsIeMbIM K cylAeOHbIM akTtaM. OHO JOMKHO OBITh 3aKOHHBIM, OOOCHOBaHHBIM U
MOTHUBUPOBaHHBIM (4. 3 cT. 15 AIIK PD).

B nocranosnenuu [Ipesnauyma BAC PO ykassiBaroTes:

- HOMEp Jena, Jara W MECTO MPHUHITHUS IOCTAaHOBJIEHHS; COCTaB CyJa, MPUHSBIIETO
MIOCTaHOBJICHHE;



- HAMMEHOBAHUE JINIA, 0OPaTUBIIETOCS C 3asIBJICHUEM WJIU IPEACTABIECHUEM O IEPECMOTPE
CyJ1eOHOro aKTa B MOPsAJIKE HaJ[30pa, €ro MpoleccyaabHOe MONI0KEHUE;

- HaMMEHOBaHUS JMI, Yy4YacTBYIOIIMX B Jelie; MpeaMeT cnopa; (aMuiauu Jui,
HPUCYTCTBOBABIIMUX B CYZ€OHOM 3aCeaHuy, C YKa3aHUEM MX MOJTHOMOYMIA;

- HAWMCHOBAaHWS AapOWTPAXKHBIX CYJOB, pAacCMAaTPHBABIIMX JI€JIO B  MEPBOHA,
aneuUIILIMOHHOM, KaCCAlMOHHOW MHCTAHIMAX; CBEJCHUS O MPHUHATHIX MO JAeNy CyJeOHBIX aKTax;
KpaTKOe COZepPKaHUEe OCIAPHBAEMOr0 Cy1e0HOTO aKTa;

- IOBOJIbI, COZIEprKaIMeCs B 3asIBJICHUM UJIH MPEJICTABICHUH O MIEPECMOTpe CyAeOHOTr0 aKkTa
B NIOPSJIKE HA/A30pa, U TpeOOBaHUS 3asBUTEINS;

- BO3PaXXEHHUS, COJIEPIKAIMECcs B OT3bIBE HA 3asiBJICHUE WIM MPEACTABICHUE O MEPECMOTpPE
Jie1a B IOpsAJKE HAa30pa;

- 00BSICHEHH JINL, YYaCTBYIOLIUX B JIeJI€ U MPUCYTCTBOBABILINX B CyZ€OHOM 3ace/laHuM;

- OCHOBaHHS JJIsi M3MEHEHHUS WJIM OTMEHBI CyJIeOHOTO aKTa, YCTAaHOBJICHHBIE CYIOM, CO
CCBUIKOHM Ha 3aKOHBI U MHbIE HOPMATHUBHBIE IPABOBBIE AKTHI;

- MOTHUBBI IPUHITOIO OCTAHOBJICHHUS;

- BBIBOJIbI M PEILICHUS 110 pe3yJIbTaTaM PacCMOTPEHUS 3asBICHUS WU MIPEICTaBICHUS;

- JIeHCTBUS, KOTOpbIE JOJDKHBI OBITh BBIIOJIHEHBI JIMIIAMH, YYacTBYIOIIMMHU B Jelie, U
apOUTpaKHBIM CYJIOM IIPY HalpaBJIEHUH JieJla HA HOBOE PaCCMOTpPEHHE.

[TocranoBnenue Ilpesnnnyma BAC P® BcTynaer B 3aKOHHYIO CUJTy CO JIHSI €70 IPUHATHUSA;
KOMMU HANpaBJIAIOTCS JIMLAM, YYacTBYIOLIUM B Jiefie, IPYTMM 3auHTEPECOBAHHBIM JIUIAM B
MSATUAHEBHBIN CPOK CO JTHS MPUHATHUS IOCTAaHOBJICHUS.

[TocranoBnenue Ilpesuguyma BAC P® mnomnexur onyOiukoBaHuio B "BecTHuke
Briciiero Ap6urpaxuoro Cyaa Poccuiickoit ®denepanun".

I'masa 20. TIPOU3BO/JACTBO 110 IIEPECMOTPY BCTYIIMBHINX B 3AKOHHY1O
CII1Y CYAEBHBIX AKTOB ITIO BHOBb OTKPBIBHIMMCA OBCTOATEJIBCTBAM

20.1. CymHOCTh, OCHOBaHUA U MPEIMET EPECMOTPA aKTOB
apOUTPaXKHOTO Cy/a IO BHOBb OTKPBIBITUMCS OOCTOATEIHCTBAM

[lepecMOTp aKTOB apOMTPa)KHOTO CyJa 1O BHOBb OTKPBIBIIUMCS OOCTOSITEIHCTBAM -
CaMOCTOSITeNIbHAsI CTaausl apOUTPaKHOTO Tpollecca, MMEIIas CHernupUuIecKnii CyOBbeKTHBIN
COCTaB, 00BEKT, COJlepKaHHe, OCHOBAHUS TIEPECMOTPA.

CymHocTh U cHenupUYHOCTh TMPOBEPKH CYACOHBIX AaKTOB IO BHOBb OTKPBIBLIIUMCS
00CTOATENILCTBAM, €€ OTIMYUE OT MPOBEPKU CyIEOHBIX aKTOB B aleJUIALIMOHHOM, KaCCAIlMOHHOM
NOpsZIKE U B MOPSIKE HAA30pa 3aKI0YaeTcs B TOM, YTO JJISl IEPECMOTpPa CyJeOHBIX aKTOB MO
BHOBb OTKPBIBUIMMCS 00CTOSITEILCTBAM HEOOXOIMMO OTKPBHITHE TAaKUX OOCTOSITEIBCTB, KOTOPHIE
apOUTPaXXHBIA CyJ] HE MOT y4ecThb IMpPH PACCMOTPEHUU Jella, TaK Kak 3TH OOCTOSITEIhCTBA
(ropuanyeckre (akThl) HE OBUIM M HE MOTJIH OBITh M3BECTHBI HU YYAaCTBYIOIIUM B JIeNie JIUIAM,
HU, COOTBETCTBEHHO, apOUTPaXHOMY CYyIy M O HUX CTaJI0 M3BECTHO JIHILIb MOCJIE MPUHATHUS
Cyl1eOHOTO aKTa.

[To BHOBb OTKPBIBIIUMCSI OOCTOSITETLCTBAM MOTYT I€PECMaTPUBATHLCS JIMIIL BCTYNHBILNE B
3aKOHHYIO CHUJIy CyJeOHbI€ aKTbl, © HE TOJBKO CyJeOHBbIC aKThl apOUTPaKHOTO CyJa HEepBOi
MHCTAHIIMM, HO U CyAeOHBbIE aKThl CYJOB amleUISIIMOHHOW, KAacCallMOHHOW W HaJ30pHOMN
MHCTaHIMH, KOTOPHIMUA U3MEHEH CyACOHBIN aKT WM MPHHAT HOBBIA cyAeOHBIN akT. [lepecMoTp
CyJ1e0HOT0 aKTa 10 BHOBb OTKPBIBIIMMCS OOCTOATEIHCTBAM OCYIIECTBISIETCS TEM apOUTPaKHBIM
CyJ0M, KOTOpbIH ero mpunsia (ct. ctT. 309, 310 AIIK PO).

BHOBb OTKpBIBIIKECS 0OCTOATENHCTBA OTIUYAIOTCS OT HOBBIX OOCTOATENILCTB, KOTOPBIX HE
ObUIO B MOMEHT PacCMOTPEHHUS J1eJ1a, M BOZHUKIIM OHU MOCTIC BEIHECEHUS! PEILICHHS.

CyneOHblii akT apOUTPaKHOTO CyJla HE MOXKET OBITh IEPECMOTPEH MO0 BHOBb OTKPBIBLIIUMCS
0OCTOSATENILCTBAM, €CIIU CYIIECTBEHHBIC JJIS Jiesla 00CTOSTEIhCTBA BOSHHUKIIN T1OCIIE TPUHSITHUS
3TOr0 aKTa, MOCKOJBKY Mo cMbIcay M. 1 c¢T. 311 AIIK P® ocHOBaHueM [J1s TaKOro mepecMoTpa



SIBIISIETCS OTKPBITHE 00CTOSTEIBCTB, KOTOPBIE, XOTSI OOBEKTUBHO M CYIIECTBOBAJIHM, HO HE MOTJIH
OBITh yUTEHBI, TOCKOJIbKY HE ObUIM M HE MOIJIM ObITh M3BecTHHI 3asBuTento (IlocraHoBneHME
[Tnenyma BAC P® ot 12 maprta 2007 1. N 17).

BHOBB OTKpBIBIIKECS OOCTOSTENBCTBA - 3TO IOPUINYECKUN (aKT:

- KOTOpBIM MpenyCMOTPEH HOpMaM{ IIpaBa M BJIEUET BO3SHUKHOBEHHE, U3MEHEHUE WU
IPEKpPALEHUE PABOOTHOILIECHUS;

- UMEIOIIMH CYLIECTBEHHOE 3HAu€HUe JUId MPaBUIBHOTO Ppa3pelieHHs] JaHHOTO
KOHKpETHOro sena. Ecau Obl BHOBb OTKpBIBIIEECS OOCTOSITENBCTBO OBLIIO M3BECTHO CyIy HpHU
BBIHECEHHH CYJICOHOTO aKTa, TO OHO 00S3aTEeNIbHO MOBIUSIIO HA OKOHYATEIbHBIEC BHIBOIBI CYa;

- CYLIECTBOBAaBILIMH B MOMEHT OOpalleHMs 3asiBUTENs B apOUTPaKHBIH Cyl U IpH
PacCMOTPEHMH JIE€TIa CYI0M;

- KOTOpBIN HE MOT OBITh U3BECTEH HHU JIUILY, 3asBUBIIEMY 00 3TOM BIIOCIIEACTBUH, HU CyaY,
paccMaTpUBAOIIEMY JIETIO.

ApOuTpaxHble Cy/bl, IepecMaTpUBAIOIIUE 10 BHOBb OTKPBIBIIMMCS 00CTOSATEIBCTBAM:

- BCTYIMBILIHUE B 3aKOHHYIO CUJIYy pEIICHUE, ONpeesieHUe, IPUHAThIE apOUTPAKHBIM CYI0M
NIEPBOM MHCTAHLIMHU, ECTh CYbl, IPUHABIINE 3TU PELIECHUE, ONPEICIICHUE;

- IIOCTAHOBJICHUS U ONPEJEJICHUs apOUTPaXKHOIO CyJa aneUIILUOHHON M KacCallMOHHOMN
WHCTAHLIUH, IPUHATHIE B OPSAJKE HAA30pa NocTaHoBiIeHUs U onpenenenns BAC PO, kotopsiMu
W3MEHEH CyAeOHBI aKT apOUTPaXKHOTO CyJAa TEpPBOW, aneUISIMOHHOM M KacCAallMOHHOU
MHCTaHIMH 1100 NPUHAT HOBBIN Cy/leOHBIN aKT, €CTh Cy/bl, KOTOPblE U3MEHWIN CYAECOHBIN aKT
WJIM NIPUHSUIA HOBBIN CyJICOHBIN aKT.

Cormacno cr. 311 AIIK P® ocHoBaHusSMH mepecMOTpa CyAeOHBIX aKTOB IO BHOBb
OTKPBIBIIMMCSI 00CTOSATENBCTBAM SABJISIOTCS:

- CYIECTBEHHBIE JUIS Jiea 00CTOATENbCTBA, KOTOPhIE HE ObUIM U HE MOTJIU ObITh U3BECTHBI
3asIBUTEIIIO;

- YCTAHOBJICHHBbIE BCTYIHUBIIMM B 3aKOHHYIO CHIJIy HPUTOBOPOM cyJla (albCUpUKAIHS
JI0Ka3aTeNIbCTBA, 3aBEJOMO JIOKHOE 3aKJIIOUEHUE SKCIIEpPTa, 3aBEJOMO JIOKHBIE IOKa3aHUs
CBUJIETEJISA, 3aBE€JOMO HENPaBWIBHBIA NEPEBOJI, MOBJIEKIINE 3a COO0I NMPUHATHE HE3aKOHHOI'O
WM HeOOOCHOBAHHOTO CYJIEOHOTO aKTa Mo JaHHOMY JIEY;

- YCTaHOBJICHHBIEC BCTYNHBIINM B 3aKOHHYIO CHIIy IIPUTOBOPOM CyZa NPECTYIIHBIE NESTHUSA
JMIA, YYacTBYIOIEro B Jelie, WM €ro MpeACTaBUTENs JTUOO MNpecTylHble NEesiHUS CYIbH,
COBEPUICHHBIE IIPU PACCMOTPEHUH JAHHOTO JIE]Ia;

- OTMEHa cyAeOHOro akra apOMTPaXHOTO CyJda WIM cyna oOuield MOpUCAMKLINU JHOO
IIOCTaHOBJICHUS JPYyTOro OpraHa, MOCIy>KUBIINX OCHOBAHUEM JJIsl IPUHATHS CyA€OHOTO aKTa Io
JAaHHOMY JIeNy;

- IPU3HAHHAs BCTYNMBIIUM B 3aKOHHYIO CHIIy CyJI€OHBIM aKTOM apOMTPa)KHOTO CyJa WM
cyna oOmiei IOPUCAUKIINE HEACHCTBUTENBHOW CHENKa, TOBIEKIas 3a co0Ooi TpHUHATHE
HE3aKOHHOT'O MM HEOOOCHOBAHHOIO CyIeOHOT0 aKTa M0 JAHHOMY JIeIy;

- npusHanue KonctutyunonusiM Cynom P® He coorBerctByromum Konctutynuu PO
3aKOHa, NMPUMEHEHHOI0 AapOUTPAXKHBIM CyJIOM B KOHKPETHOM J€j€, B CBA3M C IPUHATHEM
peleHus o KOTopoMy 3asiBUTENb oopamancs B Koncruryuonnsiit Cyn PO;

- ycraHoBiieHHOe EBpomeickum cyIoM N0 MpaBaM YeJIOBEKa HapyIIEHUE MOJIOKECHHI
KonBeHnuun o 3ammre mnpaB 4eaoBEeKa M OCHOBHBIX CBOOOJ NMPH PACCMOTPEHUHU apOUTPAKHBIM
CYJIOM KOHKpPETHOTI'O JIeJia, B CBSA3H C IPUHATHEM PELICHUS [0 KOTOPOMY 3asiBUTENb oOpalaics B
EBponeiickuii ¢y 10 IIpaBaM 4eJI0BEKa.

3asBIeHUE MMOJACTCS B apOUTPaKHBIA CY[l, IPUHSABIINN TaHHBIA CyJCOHBIA aKT, JHUIAMHU,
YYaCTBYIOLIMMHU B Jejie, B MHUCbMEHHOW (opMme, MOAMUCAHHOE 3asgBUTEIEM WIH €ro
IPEJCTaBUTENIEM U HE IMO3/IHEE TPEX MECSILEB CO JHS OTKPBITHS OOCTOSTENBCTB, SBIISIOIIUXCS
OCHOBAHHMEM JIJIsI IEPECMOTpa Cy1eOHOTO aKTa.

20.2. Ilopaa0K ¥ CpOK MOJAuX 3asIBJIIEHUS O IEPECMOTPE AKTOB
apOUTPa)KHOTO CyJia 110 BHOBb OTKPBIBLIIMMCS OOCTOSTENBCTBAM



3asBlI€HHE O TMEPECMOTPE BCTYIHMBIIETO B 3aKOHHYIO CHIIy CyIeOHOTO akTa 1O BHOBb
OTKPBIBIIMMCSI OOCTOSITEJIBCTBAM TIOJIACTCS B apOUTPAXHBIA CyJI, NPUHSABIINA JaHHBINA
CylneOHBIN aKT, TUIaMH, YYaCTBYIOIIMMHU B JIeie, HE TIO3/IHEEe TPEX MECAILEB CO JTHS OTKPBITHUS
0OCTOSITENILCTB, SABISIONIMXCSI OCHOBAaHUEM JUISI IEPECMOTpa Cy1eOHOTO aKTa.

Cpoku [nis mojgadu 3asiBICHUS O TEPECMOTPE PEIHICHHS HCUYHUCIAIOTCS CIEAYIOLUUM
obpa3zom. B cinyuae oOHapykeHHS OOCTOSTEIIBCTBA, KOTOPOEe HE OBUIO M HE MOTJO OBITh
U3BECTHO HU 3afBHUTENIO, HU apOUTPAKHOMY CyAy, CPOK HCUHCIAETCS CO JHS YCTAaHOBIICHUS
YKa3aHHOTO OOCTOSITENhCTBA. J[HEM YCTaHOBJIEHHUS 3TUX OOCTOSATEILCTB CIEAYET CUMTATh JICHb,
KOT'JIa OHU CTaJIM U3BECTHBI 3aBUTEIIO WM apOUTPAXKHOMY CYITY.

B cmywae coBepuieHHsS MPECTYNHBIX JEHCTBUH  CTOPOHAMH, TPEICTABUTCIISIMH,
CBUJCTEINSIMH, IKCIIEPTAMHU, MIEPEBOTUMKAMH, CYIbSIMHU TOT CPOK JOJDKEH UCUUCISATHCS CO JIHS
BCTYIUICHHUSI TIPUTOBOpA Cy/Aa B 3aKOHHYIO cuity. [Ipm oTMeHe pemieHust apOUTpa)XHOTO CyAa,
MIPUTOBOPA, ONPEICICHUS WM TTOCTAHOBJICHUS Cy/la OOIIel IOPUCAUKIINN TUOO0 TOCTAaHOBICHUS
MHOTO OpraHa, IOCTYXXHBIIEIO OCHOBAaHMEM K BBIHECEHHIO JAHHOTO PpEIICHUsS, CPOK JUIs
BO30Y>KICHHsI MPOM3BOJACTBA MO TMEPECMOTPY PpEUICHHS 1O BHOBb  OTKPBIBIIUMCS
0OCTOSTENILCTBAM HMCUHCIISIETCSI CO JTHS BCTYIUICHHS B 3aKOHHYIO CHJTy aKTa COOTBETCTBYIOIIETO
oprana 00 OTMEHE TOro WIJIM HMHOTO TOCTAHOBJICHHUS CyJa WU apOUTPaXHOTO cyaa ITuOo
BBIHECEHHSI OPTaHOM T'OCYJapCTBEHHOTO YTIPABIICHUS ITOCTAHOBIICHUS, MPOTHBOIIOIOKHOTO TO
COJIEP’)KaHUIO0 TOMY aKTy, KOTOPBI OBLIT MOJIOKEH B OCHOBY IMEPEeCMaTPUBAEMOT0 apOUTPaKHBIM
CYJIOM PEUICHHSI.

[lo xomaraiicTBy nuia, OOpaTHUBIIErOCs C 3asBICHHWEM, MPOMYIIEHHBIH CPOK MOJadu
3asBIICHUSI MOXKET OBITh BOCCTAHOBJICH apOUTPAXKHBIM CYZOM TIPH YCJIOBUH, €CIH XOJATalCTBO
MOJIaHO HE TMO3JHEe 6 MECSIEB CO JTHS OTKPBITHS OOCTOATENBbCTB, SIBISIFOIIMXCS OCHOBaHHUEM
epecMoTpa, M ApOUTPAKHBIN CyJ TIPU3HAET MPUYUHBI MTPOITyCKA CPOKA YBAKUTEIBHBIMU (4. .
1,2 cr. 312 ATIK PO).

3asiBIeHHE TOMKHO OTBEYATh TPEOOBAHUSM, MPEABSIBISEMBIM K €ro popMe U CoaepKaHUIO
(ct. 313 AIIK P®), xomusi KOTOPOTO MpEABAPUTEIBHO JODKHA OBITH HAIpamieHa IPYTUM
JUIaM, Y9aCTBYIOIINM B Jiee. B HeM JOKHEI ObITh YKa3aHbI:

1) HaumeHOBaHKE apOUTPAKHOTO CyJa, B KOTOPBIH 1MOAAaeTCs 3asBICHUE;

2) HAaMMEHOBAHUS JIUIIA, TTOAAIOIIETO 3asBICHUE, U IPYTUX JIUII, YIACTBYIOIIUX B JIeJe, UX
MECTO HaXOXICHUS UM MECTO JKUTEIbCTBA;

3) HauMMEHOBaHUE apOUTPAXKHOTO CyAa, NPUHSBIIETO CYICOHBI akT, O TepecMOoTpe
KOTOPOTO IO BHOBb OTKPBIBUIMMCSI OOCTOSITENIBCTBAM XOJATaiiCTBYeT 3asBUTEb; HOMEp Jeia,
JaTa MPUHATHS CYyJeOHOTO aKTa; MPeMET CIopa;

4) TpeOoBaHME NHIA, TOJAIOIIECTO 3asBJICHHWE; BHOBb OTKpBIBIIEECS OOCTOSTEILCTBO,
npeaycmotrperHoe cT. 311 AIIK P® u sBastomieecs, 1o MHEHHUIO 3asBUTENIsl, OCHOBAHUEM JJIsi
MOCTaHOBKHU BOIIPOCA O MEPECMOTPE CYJEOHOr0 aKkTa M0 BHOBb OTKPBIBIIUMCS 00CTOSITEILCTBAM,
CO CCBUIKOM Ha JOKYMEHTHI, MOATBEPKIAIONINE OTKPHITHE WIW YCTAaHOBIECHHE JTOTO
00CTOATEILCTBA;

5) mepeyeHb MPUIaraeMbIX JOKYMEHTOB.

B 3asBneHum Moryt OBITH Takke yKa3aHbl HoMmepa TenedoHOB, QakcoB, ampeca
AJIEKTPOHHOU TOYTHI JIHII, yYACTBYIOIIUX B J€JC, U UHBIC CBEIICHUSI.

K 3asBnenuto 10MKHbI ObITH TPUTIOKEHBI:

1) Konuu TOKyMEHTOB, IOJTBEPKIAIOIINX BHOBh OTKPBIBIIHECS 00OCTOSTENHLCTBA;

2) komusi Cy1IeOHOr0 aKkTa, 0 IEPEeCMOTPe KOTOPOTO XOIaTalCTBYET 3asIBUTENb;

3) MOKyMEHT, TOJITBEPKIAIOUINI HAIMpaBJICHUE APYTUM JIMIAM, YYaCTBYIOIIUM B JEIe,
KOIUI1 3asBJICHUS U TOKYMEHTOB, KOTOPbIE Y HUX OTCYTCTBYIOT;

4) [OBEpEHHOCTh WM WHOW JOKYMEHT, MOATBEP)KIAIONINE IIOJIHOMOYHUS JIMIIAa Ha
noanucanue 3aspienus (4. 4 ct. 313 AIIK P®D).

Bomnpoc o npuHATHM 3asBiI€HUS K IPOU3BOJACTBY pELIACTCS CyAbEW €IMHOIMYHO B 5-
JTHEBHBIN CPOK CO JIHS €r0 MOCTYIUIEHUS B apOUTPaXKHBIN CYI.



O mpuHATHM 3asBJICHHUS K MPOW3BOJCTBY apOUTPAKHBIA CyJ BBIHOCHT ONpEICICHHE, B
KOTOPOM YKa3bIBalOTCS BPEMs M MECTO INPOBEIECHUS CyAeOHOIro 3acelaHus MO PAcCMOTPEHUIO
3asIBICHHUS.

Cornmacno cr. 315 AIIK P® 3asBneHue o mnepecMOTpe CyAeOHOro akTa I0 BHOBb
OTKPBIBIIMMCSI OOCTOATEIHCTBAM BO3BPAIIAETCS, €CIIM IPU PEIICHUH BOIIPOCA O MPUHATUU €T0 K
HPOMU3BOJICTBY CYJl YCTAHOBUT, 4TO:

1) 3asBIEHME TTOIAHO C HApYLICHUEM TTpaBuJl, ycTaHOBIeHHBIX cT. 310 ATIK P®;

2) 3asBIEHHME TOJAHO T[IOCJIE€ MCTEYECHUs YCTAHOBJIEHHOTO CpPOKa M OTCYTCTBYET
XOJaTaliCTBO O €ro BOCCTAHOBJIEHMHM WJIM B BOCCTAHOBJIEHHM IPOIYIIEHHOTO CpOKa IMojauu
3asBJICHUS OTKA3aHOo;

3) He cobOmromensl TpeboBanms, npenbsBiuieMbie AIIK P® k dopme u comepxanuio
3asBJICHMSL.

O BO3BpallleHUU 3asBJICHUS BBIHOCUTCS OIIPENIETIEHUE, KOTOPOE MOKET OBITh 00KaIOBaHO.

20.3. [IpoueccyanbHblii MOPAIOK IEPECMOTPA CYICOHBIX aKTOB
110 BHOBBb OTKPBIBIIMMCS OOCTOSTEIHCTBAM

CyneOHoe 3acefaHue MO PACCMOTPEHHUIO 3asBIEHUS O MEPECMOTPE CyNeOHOro akTa Io
BHOBb OTKPBIBIIMMCSI OOCTOSITEILCTBAM JIOJDKHO OBITH MIPOBEICHO HE IMO3/IHEEe MECsla CO JHS
MOCTYIUICHUS 3asBIICHUSI B apOUTPAXKHBIN Cy1, IPUHABIIUN Cy1eOHBIN aKT.

CynebHOoe 3acemaHWe II0 PACCMOTPEHUIO 3asBICHHUS 110 BHOBb  OTKPBIBIIUMCS
00CTOSITENFCTBAM TPOBOAUTCS MO MpaBHJIaM, YCTAHOBJIGHHBIM [JIsl MPOBENEHUS CYJeOHOTO
3acelaHMs B COOTBETCTBYIOIIECH NMHCTAHIIMHU.

3asBlI€HHE O TMEPECMOTPE BCTYIHMBIIETO B 3aKOHHYIO CHIIy CyIeOHOTO akTa MO BHOBb
OTKPBIBIIMMCSI 00CTOSTEILCTBAM apOUTPAXHBIA CYyJ] pacCMAaTPUBAET B CyJeOHOM 3acelaHWH B
CPOK, HE MPEBHIIAIONINN OJTHOTO MECAIa CO THS ero mocTymieHus B ¢y (4. 1 ct. 316 AIIK PO).

Cynapsi, IPUHUMABIINKA y9acTHE B MPUHSATUHU CYJEOHOTO aKTa, MOMAJEKAIIETO MEPECMOTPY
10 BHOBb OTKPBIBIIMMCST OOCTOSITEILCTBAM, BIIPaBe MPUHUMATh y4acTHE B PACCMOTPEHUHU 3TOTO
Jiena.

Pazbupast nemno, apOUTpaKHBIN CyJ JOJDKEH YCTaHOBUTH HAJIMYKWE BHOBH OTKPBIBIIUXCS
00CTOSITENILCTB M PEIINTh, SBISIOTCS JIM 3TH OOCTOSTENBCTBA CYIIECTBEHHBIMU I JelNa, T.C.
TaKUMHU, TIPU 03HAKOMJICHHH ¢ KOTOPBIMH apOUTPaKHBIN Cy1 IPUHSI OBl HHOE peIeHUE.

Jluna, ydactByromme B Jieje, 10 pa30uparenbCcTBa Jiena U B CyIeOHOM 3acelaHuu BIIPaBe
MIPEACTABIISITh JOKA3aTEIbCTBA B MOJATBEPKACHUE UIH ONPOBEPKEHNE OCHOBAHUN K ITEPECMOTPY
CyneOHOro akta. OTH J0Ka3aTelIbCTBA HCCICIYIOTCS M OLEHUBAIOTCA CYAOM IO OOIIUM
npaBujIamM apOUTPaKHOTO CYIOTIPOU3BOJICTBA.

20.4. CyneOHble aKThl, MPUHUMAEMbIC apOUTPAKHBIM CyJIOM
MO pe3yJibTaTaM PacCCMOTPEHHUS 3as1BJICHUS O IEPECMOTpE
CyJ1IeOHOT0 aKTa M0 BHOBb OTKPBIBUIMMCS O0CTOSATENbCTBAM

PaccMoTpeB B cyneOHOM 3acenaHMy 3asBICHHE O IEpecMOTpe CyaeOHOro aKTa 1Mo BHOBb
OTKPBIBIIMMCS OOCTOSITENILCTBAM, ApPOUTPaXHBIH CyI TNPUHUMAET CyIeOHBIA akT, Qopma
KOTOPOT'O 3aBHCHUT OT TOTO, yIOBJICTBOPCHO 3asBJICHNUE WM HET.

Cornacho ct. 317 AIIK P®:

- eCIM 3asABJCHUE YNOBICTBOPSACTCA M, COOTBETCTBCHHO, CYICOHBIM aKT OTMEHsETCS,
apOMTpaKHBI Cy[ TEpBOM HMHCTAHIMM [PUHUMAET pemeHue (apOUTpaxkHbId  cya
amneJUISIIIMOHHON, KacCallMOHHOW WM  HAI30pPHOW HWHCTAHIMM - TIOCTAaHOBJICHHE) 00
YIOBJIICTBOPEHUH 3asBJICHUS U OTMEHE paHee INPUHATOIO WM CyAeOHOTO akTa IO BHOBb
OTKPBIBIIUMCS OOCTOSITEIbCTBAM;



- €CJIM B YJIOBJICTBOPCHHUH 3asBJICHHS apOUTPAKHBIM CyJl OTKa3bIBa€T, T.€. HE MPU3HACT
yKa3aHHbIE 3asBUTEIEM OOCTOSATENbCTBA BHOBb OTKPBIBIIMMUCS, BEIHOCUTCS COOTBETCTBYIOIIEE
ONpeAcIICHUE.

B cayuyae oTmeHbl CyaeOHOro akTa MO BHOBb OTKPBIBIIUMCS OOCTOATEIHCTBAM JIEJI0
MOBTOPHO PACCMAaTPUBAETCS TEM K€ apOUTPaKHBIM CYJI0M, KOTOPBIM OTMEHEH paHee MPUHSTHIN
UM CyJeOHBIN aKT, B 00111eM nopsiake, ycraHoBieHHOM ATTK PO.

ApOUTpaXHBIN CyJI BIIpaBe MOBTOPHO PACCMOTPETH JIETI0 HEITOCPEICTBEHHO ITOCIIC OTMEHBI
CylIeOHOTO aKTa B TOM e CyJeOHOM 3acelJaHWH, eCIH JIMIA, YYacTBYIOIIWE B JeNe, WIH HX
MPEACTaBUTENIM TPHUCYTCTBYIOT B CylIeOHOM 3acelaHMM W HE 3asiBWIM BO3PAXKCHUU
OTHOCHUTENILHO PACCMOTPEHHSI JIeNa M0 CYIIECTBY B TOM ke CyZeOHOM 3acelaHuu.

[Ipu BhIHECEHMU OmpENeICHHS 00 OTKa3e B YJIOBICTBOPCHHH 3asSBICHHUS O MEPECMOTpE
CyZ1eOHOTO aKTa MO BHOBb OTKPBIBIIMMCS OOCTOSTENBCTBAM CyJ 00s3aH HAMPABUTH €r0 KOMUU
BCEM JIMIAM, YYaCTBYIOIIUM B JIEJIE.

Pemenne, moctaHoBieHHE apOUTPaKHOTO cyAa 00 OTMEHE CyneOHOro akTa MO BHOBb
OTKPBIBIIUMCSI OOCTOATENLCTBAM W OIpejelieHne 00 OTKa3e B Yy/JAOBJIECTBOPCHHUH 3asBJICHUS O
nepecMoTpe CyJIeOHOro aKTa IO BHOBb OTKPBIBUIMMCS OOCTOSITENILCTBAM MOTYT OBITh
00>KaJIOBaHEI.



HOPMATHBHBIE ITPABOBBIE AKTHI

1. Koncturyuus Poccuiickoit @enepanuu ot 12 nexadbpst 1993 r.

2. denepanbHbli KOHCTUTYIIMOHHBIN 3aK0H OT 31 nexadpsa 1996 r. N 1-OK3 "O cynebHoi
cucreMe Poccuiickoii @deneparun’.

3. ®epepanbHbIi KOHCTUTYLMOHHBIM 3akoH oT 28 ampens 1995 r. N 1-®K3 "O6
apourtpaxusix cygax Poccutickoit deneparun'.

4. ®enepanbHbli KOHCTUTYUMOHHBIM 3akoH oT 21 wurons 1994 r. N 1-©K3 "O
Koncturyunonnom Cyae Poccuiickoit ®denepanun".

5. ApOuTpakHbIii polieccyanbHbIi koaeke Poccuiickoit @eneparii.

6. Boznymneiii kogeke Poccuiickoit @enepanumn

7. I'paxnanckuit konekc Poccuiickoit denepanumu.

8. I'paxxnanckuii nporeccyanbHbiit kKogeke Poccuiickoit deneparuu.

9. Kogekc Poccuiickoit ®enepannu 06 aAMIHHUCTPATUBHBIX MPABOHAPYIICHUSX.

10. Konekc Toprosoro MmoperuiaBanust Poccutickoit denepanuu.

11. Hanorogslii koaekc Poccuiickoit @eaepanum.

12. ®enepanpublii 3akoH oT 7 utonsg 2003 r. N 126-D3 "O cBszu'.

13. ®enepanbubiii 3akoH 0T 30 utoHs 2003 r. N 87-®3 "O TpaHCIIOPTHO-IKCIIEAULIUOHHOMN
eATeILHOCTH .

14. ®enepanbubiii 3akoH oT 10 sguBaps 2003 r. N 18-D3 "VcraB xene3HOIOPOKHOIO
tpancnopta Poccutickoit ®deneparun'.

15. ®enepanbublii 3akoH OT 26 okTs0ps 2002 r. N 127-®@3 "O HecoCTOATEIBLHOCTH
(6ankpoTtcTBe)".

16. ®epepanpuplii 3akoH oT 24 umrons 2002 r. N 102-®@3 "O Ttperelickux cygax B
Poccuiickoit ®eneparun’.

17. ®enepanbhbiii 3akoH oT 31 mas 2002 r. N 63-03 "O06 anBokaTCKOl AESITENTbHOCTU U
aasokarype B Poccuiickoit ®denepauun".

18. ®enepanbubiii 3akoH OT 30 Mas 2001 r. N 70-®3 "OO6 apOuTpakHBIX 3acenaTemsx
apOUTpakHBIX CyA0B cyObekToB Poccuiickoit denepanun".

19. ®enepanbublii 3akoH 0T 17 utosig 1999 r. N 176-®D3 "O nmouToBoii cBsi3u".

20. ®enepanbHblil 3ak0oH OT 24 HOsOps 1996 1. N 132-®3 "OO ocHOBax TypUCTCKOMH
nearenbHoCcTH B Poccuiickoit @epepanun'.

21. 3akon P® or 7 wumrona 1993 r. N 5338-1 "O MexayHApOAHOM KOMMEPYECKOM
apourpaxe".



AKTBI CYAEBHBIX OPTAHOB

[loctanoBnenus Ilnenyma Boiciiero Apourpaxuoro Cyaa P®,
BepxoBHoro Cyna P®, Konctutynuonsoro Cyna PO

1. [locranosnenue [Inenyma Bricmero Apoutpaxnoro Cyna PO ot 15 nekabps 2004 r. N
29 "O HexkoTOpbIX BoIpocax mnpaktuku npumeHeHuss DenepanpHoro 3akoHa "O
HECOCTOSTENbHOCTH (OaHKPOTCTBE)".

2. Ilocranosnenue Ilnenyma Briciiero Apoutpaxtoro Cyaa PO ot 2 utons 2004 r. N 10
"O HEKOTOpBIX BOMNPOCAX, BO3ZHHUKIIMX B CYIEOHOM MpaKTHKe NpU PacCMOTPEHUH [1eil 00
aJMMHHUCTPATUBHBIX PAaBOHAPYIIECHUAX "

3. IloctanoBnenue IInenyma Boicmero Apourpaxsoro Cyna PO ot 5 utons 1996 r. N 7
"O06 ytBepkaeHnH PermamenTta apOUTpaXKHBIX CyIOB".

4. IloctanoBnenue [lnenyma Briciero Apoutpaxsoro Cyna P® ot 9 nekabps 2002 r. N
11 "O HeKOTOpPBIX BOINpOCaX, CBS3aHHBIX C BBEJICHHEM B JCHUCTBHE ApPOUTPAKHOTO
npoleccyaibHoro kogekca Poccuiickoit @enepanun’.

5. Ilocranosnenue [lnenyma BepxosHoro Cyna PO u [Inenyma Briciiero Apourpaxuoro
Cyna P® ot 1 utong 1996 r. N 6/8 "O HEKOTOPbIX BONPOCAX, CBSI3aHHBIX C MPUMEHEHHEM YacTH
nepsoit ['paxknanckoro koaekca Poccuiickoit denepaunn’.

6. Ilocranosnenue Ilnemyma BepxoBHoro Cynma P® or 20 suBaps 2003 r. N 2 "O
HEKOTOPBIX BONPOCaX, BO3HUKIIMX B CBA3M C MPUHATHEM M BBEJIECHUEM B JIEHUCTBUE
['pasx1aHCKOTO MpoLecCyanbHOro Kozekca'.

7. Iocranosnenne I[lnenyma BepxoBnoro Cyma P® or 24 despans 2005 r. N 3 "O
CyJeOHOM MpakTHKe MO JejlaM O 3aIlUTe YEeCTH U JOCTOMHCTBA Ipa)</l1aH, a TaKXKe JEeJOBOU
peryTanuu rpaxaaH 1 IOpUANIECKUX Ui’

8. INocranoBnenune Koncturynuonnoro Cyaa P® or 17 nos6ps 2005 r. N 11-11 "ITo gemy
0 TIPOBEPKE KOHCTUTYIHUOHHOCTH 4. 3 cT. 292 AIIK P® B cBsi3u ¢ x)anobdamu Tocy1apcTBEHHOTO
yupexaeHuss  KyabTypel  "Jlom  KymbTypel  uM. OkTsa0pbckoit  PeBomoruu", OAO
"LlenTponedpTexumpemctpoi”, rpaxnanuHa A.A. Jleicoropa u aaMuHHcTpauuu Tynbckoit
obmactu".

9. Ilocranosnenue Koncrturyunonnoro Cyna P® or 16 urons 2004 r. N 15-11 "Tlo neny o
MPOBEPKE KOHCTUTYUUOHHOCTH 4. 5 cT. 59 AIIK P® B cBsi3u ¢ 3ampocamMu rocyaapCTBEHHOIO
cobpanust - Kypynras Pecnybnuku bamkoprocran, rybepHaropa SpocmaBckoit obnacTu,
Apbutpaknoro cyaa KpacHosipckoro kpasi, >xajio0amMu psijia OpraHu3aiiuii u rpaxiaan’.

10. Onpenenenne Koncrutyuuonnoro Cyna P® or 2 mapta 2006 r. N 22-O "Ilo xanobe
3A0 "lIpombimnenHo-puHancoBas rpynmna "Tomud" Ha HapylieHHE KOHCTUTYIIMOHHBIX MPaB U
cBobon 1. 4 4. 2 ct. 39 AIIK PO".

11. Onpenenenne Koncrurymonnoro Cyna P® ot 27 mas 2004 r. N 211-0O "Tlo xanob6e
rpaxaaHcku CeBacTbssHOBOM A.V. Ha HapyllleHHE €e KOHCTUTYLHMOHHBIX IpaB 1. 6 cT. 311 AIIK
Po".



WudopmanronHbie muchma
ITpe3uanyma Beiciiero Apoutpaxuoro Cyna PO

1. Mudopmarmonnoe nucemo Ilpesnauyma BAC PO ot 20 ¢espans 2006 r. N 105 "O
HEKOTOPBIX BOTIPOCAX, CBSA3aHHBIX C BCTYIUICHHEM B cuiy DenepaabHOro 3akoHa OT 4 HOsOps
2005 r. N 137-@3 "O BHeceHMH U3MEHEHMI B HEKOTOPbIE 3aKOHOJATENbHbIE aKThl Poccuiickoi
®denepalii ¥ NpU3HAHUM YTPATUBIIMMU CUITy HEKOTOPBIX IOJIOKEHUHN 3aKOHOAATEIbHBIX aKTOB
Poccuiickoii ®enepaiuu B CBSI3M € OCYUIECTBICHHEM MeEp IO COBEPLICHCTBOBaHMIO
aJMMHHUCTPATUBHBIX NPOLIETYP YPEryIMPOBaHUS CIIOPOB".

2. Uudopmarmonnoe nucbMo [Ipesunuyma BAC PD ot 22 gexabpst 2005 r. N 99 "O6
OTJIEJIbHBIX BOIIPOCAX NMPAKTUKU IPUMEHEHUSI ApOUTPAKHOTO IPOLECCYaTIbHOrO KoJekca'.

3. Unpopmanmonnoe nucsmo IIpesuanyma BAC P® ot 20 gexabps 2005 r. N 97 "O630p
NPAKTUKUA PACCMOTPEHUsI apOUTPaKHBIMH CyJaMH CIIOPOB, CBSI3aHHBIX C 3aKIIOYEHHUEM,
YTBEP)KJICHHEM U DPACTOP)KEHHEM MMPOBBIX COIJIALIEHHH B JelaX O HECOCTOSTEIbHOCTH
(6ankpoTtcTBe)".

4. Nudopmarmonnoe nuceMo Ilpesnanyma BAC PO ot 22 nexabps 2005 r. N 96 "O630p
INPAKTUKU PAacCCMOTPEHUs apOUTPaXHbIMU CyJaMu Jell O IMpU3HAHUM U MPHUBEACHUU B
UCIIOJIHEHUE PElIeHU MHOCTPAaHHBIX Cy/I0B, 00 OCIIapUBAaHUU PEIIEHUH TPEeTEeHCKUX CYJOB U O
BbIIaY€ HCIOJHUTEIbHBIX JHCTOB HA MPUHYJUTEIBHOE WCIOJIHEHHWE PEIICHUN TPEeTeHCKUX
cyaoB".

5. Nadpopmannonnoe nucemo [pesunnyma BAC P® ot 22 gexabpst 2005 r. N 101 "O630p
NPaKTUKHA PACCMOTPEHMS CIIOPOB, CBA3AHHBIX C MPU3HAHUEM HEJNEHCTBUTENBHBIMU IyOIMYHBIX
TOPIOB, IPOBOAMMBIX B paMKax HCIIOJIHUTEIBHOIO ITPOU3BOJCTBA" .

6. Undpopmannonnoe nucemo Ipesunuyma BAC P® ot 17 suBaps 2006 r. N 100 "O
HEKOTOPBIX OCOOCHHOCTSIX, CBA3AHHBIX C NMpUMeHeHueM ctathu 21.1 denepanbHoro 3akona "O
roCyJIJapCTBEHHOM perucTpaluy IpUANYECKHX JIMI U MHAWBUAYAIbHBIX peAnprUHUMaTeneil".

7. Nnpopmarmonnoe nucemo IIpesuanyma BAC P® ot 20 suBaps 2005 r. N 89 "O
HEKOTOPBIX BOIIPOCAX PACCMOTPEHUS JIeN B MOPSAKE YIPOLIEHHOTO MPOU3BOACTBA" .

8. Nudopmarmonnoe nucsmo Ipesnauyma BAC PO ot 21 nexabps 2005 r. N 102 "O630p
MPaKTUKH TPUMEHEHHUS apOWTpaXHbIMH cynamu ctatbi 409 I'pakmaHckoro Kojekca
Poccuiickoit ®eneparun’.

9. Uadopmanmonnoe nmucbmo [Ipesnanyma BAC PO ot 21 aexabpst 2005 r. N 103 "O630p
NPaKTUKA TPUMEHEHUS apOUTpaXHBIMH cynamu crtatbu 414 I'pakaaHCKOro Kojaekca
Poccuiickoit ®eneparun’.

10. Uuadopmannonnoe nucemo Ilpesunnyma BAC PD or 21 npekabps 2005 r. N 104
"O030p MpaKkTHKH TMPUMEHEHHUS apOUTPAKHBIMU CyJaMHd HOpPM [ 'pakIaHCKOTO KOJEKca
Poccuiickoit @enepannu 0 HEKOTOPBIX OCHOBAHUX MpPEKpaleHust 0053aTenbCTB" .

11. Uadopmanmonnoe nuceMo Ilpesunnyma Briciiero Apoutpaknoro Cyma PO ot 17
HOsA0ps 2004 r. N 85 "O0630p npakTHKH pa3pelieHus CIOPOB MO JOrOBOpY KOMHUCCHU".

12. Uadopmanmonnoe nuceMo Ilpesunnyma Breicmiero ApGutpaknoro Cyma PO ot 13
aBrycta 2004 r. N 80 "O HEKOTOpPBHIX BONPOCAX, BOSHHUKAIOIIUX B CyJeOHON MpaKkTHKE MpU
paccMOTpeHUH apOUTPaKHBIMU CyJaMH JIe]1 00 OCIIapuBaHUK HOPMATUBHBIX NIPaBOBBIX aKTOB'.

13. NudopmarmonHoe nucbMo I[Ipesuanyma Bricmiero Apourpaxsoro Cyna PO ot 13
aBrycta 2004 r. N 82 "O HEeKOTOpBIX BOIPOCaxX MPUMEHEHHUS ApOUTPaKHOTO MPOIECCYaTbHOTO
kojaekca Poccuiickoit denepanun.

14. Uudopmanmonnoe nuceMo Ilpesunnyma Breicmiero Ap6utpaknoro Cyma PO ot 13
asrycra 2004 r. N 83 "O HeKOTOpBIX BOIIPOCAaX, CBSI3aHHBIX C IPUMEHEHUEM YacTu 3 cTaTbu 199
ApOuTpaKHOTO MporeccyanbHOro Koaekca Poccuiickoit deneparun'.

15. Nudopmarmonnoe nuceMo I[Ipesuanyma Bricmiero Apourpaxksoro Cyna PO ot 13
aBrycta 2004 r. N 84 "O HEKOTOpBIX BOMpPOCaX MPUMEHEHUST apOUTPAKHBIMU CYJIaMU CTaThH 61
I'paxnanckoro kogekca Poccuiickont ®enepaunn’.



16. Undpopmanmonnoe nucemo Ilpesnamyma Boicmiero Apourpaxnoro Cyna P® or 13
aBrycta 2004 r. N 81 "OO30p mpakTHKH NpUMEHEHUs apOuTpakHbIMu cyldamu Kopekca
Toproeoro MoperuiaBanus Poccuiickoit denepaunn’.

17. NudopmanonHoe nucbMo IIpesuanyma Boicmero Apourpaxksoro Cyaa PO ot 11
aBrycta 2004 r. N 79 "OO030p mpakTUKH pa3peuieHus CIOpPOB, CBA3AHHBIX C MPUMEHEHUEM
3aKOHOJATEIbCTBA 00 0053aTEIbHOM IEHCUOHHOM CTPaxXOBaHUU'".

18. Undopmanmonnoe mucemo IIpesunmyma Bricmero ApoOurpaxknoro Cynma P® ot 7
mtong 2004 r. N 78 "OO6 o0030pe NpakTUKM MNPUMEHEHHS apOUTPaXHBIMH CyJaMu
npeBapUTEIFHBIX 00E€CICUNTENFHBIX Mep'.

19. NudopmanmonHoe nuceMo IIpesuanyma Boicmero Apourpaxsoro Cyaa PO ot 21
utorst 2004 r. N 77 "OOG o630pe MpakTUKU PACCMOTPEHHS [1€J1, CBSI3aHHBIX C HCIIOJHEHUEM
CyJIeOHBIMU IPUCTABAMU-UCIIOIHUTENSAMH Cy1€0HBIX aKTOB apOUTPaXKHBIX CYI0B".

20. IIucemo Bricmero Apourpaxksoro Cyaa PO ot 2 anpens 2004 r. N C1-7/yn-389 "O
HEKOTOPBIX BOINPOCAX, CBA3AHHBIX C MOJCYJHOCTbIO CIIOPOB, BBITEKAIOUIMX H3 JIOTOBOPOB
NEPEBO3KH I'PY30B KEJIE3HOJOPOKHBIM TpaHCIOPTOM".

21. NndopmarmonHoe nucsmo Ilpesuanyma Boicmero Ap6urpaxknoro Cyaa P® or 17
despasis 2004 r. N 76 "O06 0030pe MPaKTUKHA PACCMOTPEHUSI apOUTPAKHBIMU CyIaMH el 00
yCTaHOBJIEHUHU (PAaKTOB, UMEIOIIUX IOPUANYECKOE 3HauUeHe" .

22. Undopmanmonnoe nuceMmo Ilpesnauyma Boiciiero Apoutpaxnoro Cyna PO or 24
ntons 2003 r. N 73 "O HekoTOpsIX BoIlpocax nmpuMeHeHus dacteil 1 u 2 craten 182 u vactu 7
ctatbu 201 ApOuTpakHoro npoueccyanbHoro kojaekca Poccuiickoit denepanun’.

23. NnpopmarmonHoe nucsMo Ilpesuanyma Boicmero Ap6urpaxnoro Cyna PO or 24
utonsg 2003 . N 72 "O0630p NpakTUKKA NPUHITHS apOUTPaXHBIMH CyJJaMH MEp MO0 00eCTIEYCHUIO
HCKOB I10 CIIOpaM, CBSI3aHHBIM C 0OpallleHHueM LEHHbIX Oymar".

24. NUndopmanmonnoe nucemo Ilpesnamyma Boicmiero Apourpaxsnoro Cyna PO or 17
mapta 2003 . N 71 "O0630p npakTHKH pa3pelieHus apOUTpa)kHbIMU CYAaMHU /€], CBSI3aHHBIX C
IIPUMEHEHUEM OTJEIbHBIX IIOJIOKEHUM dactu nepBod Hamorosoro kozekca Poccuiickoin
®enepauun".

25. Undopmanmonnoe nucemo IIpesuanyma Beicmero Ap6urpaxnoro Cyna PD or 4
HOs10pst 2002 . N 70 "O mpumeHeHun apouTpakHbIMuU cyaamu ctateit 140 u 317 I'paxganckoro
kojaekca Poccuiickoit denepanun.

26. Undopmanmonnoe nmucbkmMo Briciero Apoutpaxsaoro Cyna P® ot 20 nexabps 1999 r.
N CI1-7/CMII-1341 "OO0 OCHOBHBIX TMOJIOKEHHSX, NMPUMEHAEMBIX EBpoIeiickuM cynoMm 1o
IpaBaM 4eJI0BeKa MU 3allUTe UMYIIECTBEHHBIX MpaB U IIpaBa Ha Mpasocyue’.
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14.5. CyneOHbIe aKkThl, BRIHOCHMBIE apOUTPaXHOM CYZOM IO Pe3yJbTaTaM PacCMOTPEHHS
nena 0 0aHKPOTCTBE, OCHOBAHUS U MOPSIOK UX MPUHSITHS
I'maBa 15. IIpousBoacTBO MmO AenaM O MPU3HAHUU U NPUBEICHUM B HUCIOJIHEHHME pEIICHUN
WHOCTPAHHBIX CYJ0B U MHOCTPAHHBIX apOUTPaKHBIX PEIICHUI
15.1. Ilpu3HaHnue ¥ NpUBEIEHUE B HCIOJIHEHHE PELICHUH WHOCTpPaHHBIX CYJIOB U
WHOCTPaHHBIX apOUTPAKHBIX PEIICHUN
15.2. 3asBneHue o0 NpU3HAHUU U MIPUBEICHUHU B HCIIOIHEHNUE PEIICHNS HHOCTPAHHOTO CyJia
Y MTHOCTPAHHOTO apOUTPaKHOTO PEIICHUs
15.3. Tlopsamok paccMOTpEHHS 3asiBICHUS O MPU3HAHUU WU TPUBEACHUH B HWCIIOJHEHHUE
pElIeHNs MHOCTPAHHOTO Cy/1a U MHOCTPAHHOTO apOUTPaXKHOTO PeIleHuUs
15.4. OcHoBaHusi OTKa3a B TNPU3HAHMUM M TNPHUBEJAECHUU B HCIOJHEHUE pEILCHUs
WHOCTPAHHOIO Cy/1a U HHOCTPAHHOTO apOUTPaXKHOTO PEIlIeHuUs
15.5. OmpenencHue apOWTPaXHOTO Cyaa MO JeIy O TNPU3HAHUM W TPHUBCICHUU B
WCIIOJTHEHUE PEIICHUS MHOCTPAHHOTO Cya U HUHOCTPAHHOTO apOUTPaKHOTO PEIICHUS
15.6. IlpuHyauTenpHOE HCIIOJHEHUE PELICHUS WHOCTPAHHOTO CyJa WJIM HWHOCTPaAHHOIO
apOUTPaXKHOTO PEIICHUS
I'maBa 16. OcoGeHHOCTH pacCMOTPEHUS A€ C Y4aCTUEM MHOCTPAHHbIX JIUI]
16.1. Ilonstre nHOCTpaHHBIX JUll. Onpeaenenrne apOuTPaKHBIM CyIOM IIPABOBOTO CTaTyca
nHocTpaHHbIX Jull. [IponieccyanbHble mpaBa HHOCTPaHHbBIX JUL. Cy1eOHbIII HMMYHUTET
[IpoueccyanbHble MpaBa THOCTPAHHBIX JIUIT
Peropcun
[IpeacTaBUTENBCTBO MHOCTPAHHBIX JIUI]
[IpencraBneHre MHOCTPAHHBIX JIULL KOHCYJIOM
Cyne6nbiit uMmyHuTeT. [lonsiTHe
AOGCOIOTHBIN U OrpaHUYEHHBIN (PYHKIIMOHATIBHBIN) UMMYHUTET
NMMyHUTET MEXIYHAPOAHBIX OpraHU3alui
NMMyHHUTET U coyyacTre B apOUTpaKHOM Tpoliecce
16.2. KomriereHuusi apOUTpaxHbIX CyJ0B B Poccuu 1o aenmam ¢ y4acTHEM WHOCTPAHHBIX
o, Buaesl moacyaHOCTM 1€ € y4aCcTMEM MHOCTpaHHbIX Jul. IIpoporamuonHoe
COrJalIeHue
Buasl MexxayHapoaHOM KOMIETEHIIMH apOUTPaXKHBIX CYI0B
Cornamenne 00 ompeneIeHUH KOMIIETEHIIMU apOUTpaXHBIX CynoB B Poccuiickoi
®denepaunun
Komnerenuust apOUTpaKHBIX CYAOB MO MNPUMEHEHUIO OOECHEeUUTENbHBIX MEp IO
JIeJIaM € Y4aCTHEM MHOCTPAHHBIX JINLL
16.3. OcoOEHHOCTH pPacCMOTpPEHHsI Jell C ydacTHeM HWHOCTpaHHbIX Jmi. CyneOHbIe
nopyuenus. TpeOoBaHus, IpeaAbABIsEMbIe K TOKYMEHTaM HHOCTPAHHOTO TIPOUCXOMKICHUS
[Topsinok u3BeLIEHNST NHOCTPAHHBIX JIMI
[IpoueccyanbHbie JIbrOTHI
['ocynapcTBeHHas NouiMHA
CyneOHblii 3a5m0r
YyacTue MHOCTPaHHBIX JIML B KAYE€CTBE TPEThUX JINI
CynebHble TopyydeHHs
['maBa 17. IIpon3BoicTBO B apOUTPaKHOM CYJI€ aneUISIITAOHHON WHCTAHIIUN
17.1. IHCTUTYT aneuisiuy B CUCTEME TepecMoTpa CyAeOHBIX akTOB. Bupl anemnsauuu
17.2. AnennsanvoHHOE TIPOM3BOACTBO KaK CaMOCTOSATENbHAss CTaaus apOUTPakHOTO
npoliecca: MOHSATHE, CYIIIHOCTb, 0COOCHHOCTH
17.3. IlpaBo aneIAIMOHHOTO OOKaJOBaHUS: TMPEANOCHUIKH, OOBEKT M CYOBEKTHI
00>kaJI0BaHUsl, CPOKU OOpAIICHUsI B apOUTPaKHBIN aleUIIUOHHBIN CY ]|
17.4. ®opma u coaepikaHHe aneJUIAIHOHHON KaloObl HA PEIICHUsS apOUTPAKHOTO Cyaa
NIEPBOM MHCTAHIMM, HE BCTYNHBILIUE B 3aKOHHYIO CHITY
17.5. Tlopsimox Ipou3BOACTBA B apOUTPAKHOM CY/JIe aneUISIIIMOHHON WHCTAHIIUN



17.6. OcHoBaHus ansi WM3MEHEHHUS WJIM OTMEHBI pelIeHUs apOUTpaXKHBIM CyJI0M
amneIIUOHHON MHCTAaHIIUN
17.7. CymHocTs U colepKaHue CyIeOHOro aKkTa, MPUHUMAEMOTO apOUTPaKHBIM CYyIOM
amneISIIUOHHON MHCTAaHIIUU
17.8. OcoOGeHHOCTH amneuIIMOHHOTO TPOU3BOJCTBA IO >Kajo0aM Ha OMpeaerIcHue
apOUTPaXXHOTO CyJa NMEePBOM WHCTAHIINH
I'maa 18. IIpou3BoACTBO B apOUTPaKHOM CYE KaCCAIIMOHHOW WHCTAHIIHH
18.1. [ToHsiTHE M CYIIHOCTh KaCCAallMOHHOTO MTPOU3BOICTBA
18.2. OOBEKT KaccallMOHHOTO NMPOU3BOJICTBA
18.3. CyObeKThl KacCallMOHHOTO MPOU3BOICTBA
18.4. TTopsimok Bo30YXICHUS KaCCAIlMOHHOTO TIPOU3BOICTBA
18.5. ITopsimok paccMOTpeHHs Jiefia B apOUTPAKHOM CyJIe KaCCAIlMOHHON MHCTAHIIUU
[ToaroroBka Kk pacCMOTPEHMIO Ji€Ia B KACCAllMOHHOW MHCTaHINU
[TpexpaieHre Mpou3BOACTBA MO KacCallMOHHOM kanobe
CynebHoe pa30upaTebCTBO B CyJI€ KaCCAIIMOHHOW MHCTAHIIUN
18.6. [Ipenensl paccMOTpeHus AeNia B KaCCAI[MOHHON MHCTAHIIUU
18.7. TlomHOMOUHMS apOUTPAKHOTO CyAa KaCCAllMOHHOW MHCTAHITUH
18.8. OcHOBaHUS AJI1 U3MEHEHUS U OTMEHBI CyA€OHBIX aKTOB apOUTPAXKHBIX CYJIOB MEPBOU
Y aneJuIAlMOHHON MHCTAHIUI
18.9. [TocranoBneHne apOUTPAKHOTO CyJla KAaCCAIIMOHHOM WHCTaHITHH
I'nmaBa 19. HapzopHoe mpon3BoaCTBO
19.1. [lonsiTve 1 3HaYeHHE MTPOU3BOJICTBA B OPSAKE HAI30pa
19.2. ITopsnok obpaleHus B HAI30PHY0 UHCTAHIUIO
19.3. Bo30y>xaeHne HaJ30pHOTO IPOU3BOACTBA
19.4. Craguu Hag30pHOTO IPOU3BOCTBA
19.5. OcHoBaHus AJi1 OTMEHBI WM W3MEHEHUS CYIeOHOro akTa CyJOM HaJ30pHOU
WHCTaHINH
19.6. [TomHOMOUMS Ccyaa HAA30PHON WHCTAHIIUU
19.7. IlocraHoBNEHNE Cya HAA30PHOU HHCTAHIUU
I'maBa 20. [Ipon3BOACTBO MO MEPECMOTPY BCTYNMUBIIUX B 3aKOHHYIO CHIIy CyACOHBIX aKTOB ITO
BHOBB OTKPBIBIIUMCS 00CTOSTEILCTBAM
20.1. CymHOCTbh, OCHOBAaHHUS W MPEIMET IEPECMOTPa aKTOB apOUTPAKHOTO Cy/a MO BHOBh
OTKPBIBIIUMCS 00CTOSTEICTBAM
20.2. Tlopsimok W CpOK MOJA4M 3asBICHUS O MEPECMOTPE aKTOB apOWTPaKHOTO Cynaa IO
BHOBB OTKPBIBIIMMCSI 0OCTOSITEILCTBAM
20.3. TlpomeccyabHBIA TOPSIOK MEPECMOTpPa CyACOHBIX aKTOB IO BHOBb OTKPBIBIIUMCS
00CTOSITETLCTBAM
20.4. CynebHble aKkThl, NpPUHUMAEMble apOUTPAKHBIM CYJIOM IO pe3yjibTaTam
paccMOTpeHHs 3asBICHHS O MEPECMOTpe CyAeOHOr0 aKTa IO BHOBH OTKPBIBIIMMCS
00CTOSITETLCTBAM
HopmatuBHbIE TPaBOBBIE aKThI
AKTBI CyJIeOHBIX OpraHOB
[Tocranosnenus Ilnenyma Breiciiero Apoutpaxnoro Cyaa P®, Bepxosaoro Cyna PO,
Koncturyunonnoro Cyna PO
WNudopmannonnsie nucsma [Ipesunuyma Briciiero Apoutpaxuoro Cyna PO
OcHOBHas nuTeparypa
VY4eOHble TOCOOHs U KOMMEHTapuu
Cratbu
Mownorpaduu
JlononHuTenbHAs TUTEPATypa
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